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3169  CONTRACTS  FOE  SALE  OF  fiE:\X.  PEOPEKTY.      §§  5713-5716 

CHAPTER  CXXXV. 

CONTRACTS  FOR  SALE  OF  REAL  PROPERTY. 

§  5713.  Allegation  of  possession. — An  allegation  in  a  com- 
plaint that  the  plaintiff  "assumed  to  and  did  exercise  acts  of 
control  over  and  possession  of  portions"  of  a  tract  of  land,  is 
not  equivalent  to  an  averment  that  the  plaintiff  had  actual  pos- 
session of  the  tract  of  land,  or  any  part  of  it.^  A  mere  option 
of  itself  does  not  give  right  of  possession.^ 

§  5714.  Allegation  of  seisin  in  fee. — An  allegation  that  the 
plaintiff  "is  the  owner"  of  the  land  sued  for,  is  in  substance 
an  allegation  of  seisin  in  fee,  in  "ordinary"  instead  of  in  tech- 
nical language.^  An  allegation  that  the  plaintiff  was  the  owner 
of  certain  property  at  the  date  he  contracted  to  sell  it  to  the 
defendants  is  immaterial,  if  he  was  the  owner  and  able  to  make 
delivery  thereof  when  the  time  for  performance  arrived.* 

§  5715.  Contract  in  the  alternative. — When  a  contract  is  in 
the  alternative,  as  to  pay  the  purchase  price  or  reconvey  tne 
property  on  a  day  named,  the  party  who  is  to  perform  musr 
make  his  election  on  the  day  named,  and,  if  he  does  not,  he  loses 
his  right  of  election.    He  cannot  wait  till  the  nest  day.^ 

§  5716.  Demand  and  refusal.— It  has  been  held  to  be  neces- 
sary either  to  tender  a  deed  for  signature  or  to  wait  a  reason- 
able time  for  its  preparation  by  the  vendor,  and  make  a  second 
demand.*  A  tender  of  a  deed  insufficient  to  convey  the  title 
agreed  to  be  conveyed  is  a  refusal  of  the  offer  of  the  vendee  to 
perform.'^     But  if  the  vendor,  on  the  first  demand,  positively 

1  Brennan  v.  Ford,  46  Cal.  7.  Fuller  v.  Hubbard,  6  Cow.  17,  16  Am. 

2  Frank  v.  Stratford-Hancock,  13  Dec.  423.  See,  however,  PearsoU  v. 
W70.  37,  110  Am.  St.  Rep.  963,  77  Frazer,  14  Barb.  564,  where  it  is  as- 
Pac.  134,  67  L.  R.  A.  571.  eerted  that  the  above  rule  is  a  rule  of 

3  Garwood  v.  Hastings,  38  Cal.  216.  evidence  merely,  and  need  not  be  set 

4  Kleeb  v.  Bard,  7  Wash.  41,  34  forth  specially.  As  to  cases  in  which 
Pac.  138.  a  demand  is  necessary,  see  Bruce  v. 

5  Rewrick  v.  Goldstone,  48  Cal.  554.  Tilson,  25  N.  Y.  194. 

6  Lutweller  v.  Linnell,  12  Barb.  7  Latimer  v.  Capay  Valley  Land 
512;  Hackett  v.  Huson,  3  Wend.  250;  Co.,  137   Cal.   286,  70  Pac  82. 
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refuses  to  convey,  nothing  more  need  be  done;*  or  if  the  for- 
feiture clause  has  been  waived  by  the  vendor,  the  vendee  could 
lot  be  placed  in  default  for  the  non-payment  of  installments  until 
after  demand  and  the  lapse  of  reasonable  time.*  An  averment 
of  demand  and  tender  is  necessary.^* 

§  5717.  Description  of  property. — He  who  sells  property  on 
a  description  given  by  himself  is  bound  in  equity  to  make  good 
that  description ;  and  if  it  be  erroneous  in  a  material  poinr, 
although  the  variance  be  occasioned  by  mistake,  he  must  stiii 
remain  liable  for  that  variance.^^  Where  the  property  intended 
is  evident,  the  contract  may  be  enforced,  and  the  part  of  the 
description  omitted  may  be  supplied. ^^  j^^  incomplete  description 
may  be  aided  by  extrinsic  parol  evidence  to  apply  it  to  the  sub- 
ject-matter, provided  the  land  can  be  thereby  identified,  and  a 
new  description  is  not  introduced  into  the  contract.  But  the 
complaint  must  aver  the  necessary  extrinsic  matter,  to  show,  in 
connection  with  the  description,  what  particular  land  was 
intended  ;  and  it  is  not  sufficient  in  an  action  for  damages  for  non- 
performance of  the  contract  to  allege  that  by  an  imperfect  descrip- 
tion contained  in  the  contract  the  parties  intended  to  convey  cer- 
tain property,  nor  can  such  contract  be  received  in  evidence  under 
such  an  averment.^^  A  contract  describing  the  land  as  one 
quarter-interest  in  one  thousand  seven  hundred  acres,  covering 
the  greater  portions  of  sections  21,  28,  and  33,  in  township  13 
south,  range  23  east,  in  Fresno  county,  California,  is  not  void  for 
reason  of  uncertainty.^* 

§  5718.  Interpretation  of  contract. — In  Iowa,  the  law  will  con- 
strue a  contract  to  be  a  mortgage,  rather  than  a  conditional  sale ; 
still  the  intention  of  the  parties  to  the  contract  is  the  true  test.^^ 
In  California,  a  contract  is,  in  effect,  the  same  as  a  mortgage.^^* 
The  vendee  is  deemed  the  owner  of  the  land  in  equity,  and  the 

8  Carpenter  v.  Brown,  6  Barb.  147;  12  In  re  Garnier's  Estate,  147  Cal. 
Driggs   V.   Dwight,   17   Weud.    74,   31       457,  82  Pac.  68. 

Am.  Dec.  283.  13  Marriner    v.    Dennison,    78    Cal. 

9  Whiting   V.   Doughton,   31   Wash.       202,  20  Pac,  386. 

327,  71  Pae.  1026.  14  Kent  v.  Williams,  146  Cal.  3,  79 

10  Beecher    v.    Conradt,    13    N.    Y.       Pac.  527. 

110,  64  Am.  Dec.  535;  Lester  v.  Jew-  is  Hughes     v.     Sheag,     19     Iowa, 

ett,  11  N.  Y.  453.  335. 

11  McFerran  v.  Taylor,  3   Cranch,  I5a  CaL  Civ.  Code,  §  2924. 
270,  2  L.  Ed.  436. 
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vendor  to  have  a  lien  thereon  for  the  purchase  money;  but  such 
relation  is  recognized  only  in  equity.^^ 

§  5719.  Performance  of  conditions. — "Where  A.  sold  a  lot  of 
land  to  B.,  and  delivered  possession,  and  in  a  written  contract 
respecting  the  same  it  was  stipulated,  among  other  things,  that 
in  the  event  that  B.  should  be  dispossessed  by  legal  judgment 
at  any  time  within  three  years  A.  should  pay  back  to  B.  two  thou- 
.sand  dollars,  and  should  suit  be  brought  against  B.  for  the  lot, 
then  B.  should  notify  A.  of  it,  in  order  to  enable  him  to  assist 
in  the  defense  of  the  title,  it  was  held  that  the  giving  of  the 
notice  by  B.  to  A.  of  the  institution  of  suit  against  B.  for  the 
lot  was  indispensable  to  enable  B.  to  recover  of  A.  on  such  con- 
tract. In  a  suit  on  such  contract,  B.  should  aver  that  he  had 
been  evicted  after  notice  to  A.  The  payment  of  the  money  is 
dependent  on  this  fact.i'^ 

§  5720.  Sale  "in  writing." — The  party  making  an  allegation 
in  a  pleading  that  the  sale  of  a  mining  claim,  under  which  he 
claims  title,  was  in  writing  is  not  thereby  precluded  from  prov- 
ing that  the  sale  was  a  verbal  one.^* 

§  5721.  Writing,  presumption  of. — If  a  complaint  avers  that 
a  contract  was  made  for  the  sale  of  real  estate,  the  presumption 
is  that  it  was  in  writing,  A  finding  of  fact  in  such  ease  need 
not  state  that  the  contract  was  in  writing.^^ 

§  5722.  Admission. — In  assumpsit  for  the  value  of  land  con- 
veyed by  plaintiff  to  defendant,  in  consideration  of  an  oral  prom- 
ise by  the  latter  to  convey  other  land  worth  two  thousand  dol- 
lars to  the  plaintiff,  which  promise  defendant  now  refuses  to 
perform,  it  was  held  that  defendant's  agreement,  and  the  value 
of  the  land  to  have  been  conveyed  to  him,  might  be  proved  as 
an  admission  of  the  value  of  the  land  which  he  received.^** 

§  5723.  Rescission  of  contract. — In  order  to  rescind  a  contract 
for  the  sale  of  land,  on  the  ground  that  the  vendor  cannot  per- 

X6  Flanagan's  Estate  v.  Great  Cen-  18  Patterson  v.  Keystone  Min.  Co., 

tral  Land  Co.,  45   Or.   335,   77   Pac.  30  Cal.  360. 

485.  19  McDonald      v.      Mission     View 

17  Bensley     v.      Atwill,      12      Cal.  Homestead  Assoc,  51  Cal.  210. 

231.  20  Basset  v.  Basset,  55  Me.  127. 
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form  it,  having  no  title,  it  is  necessary  to  aver  and  show  an  out- 
standing title  in  another.^i  To  entitle  the  plaintiff  to  recover 
in  such  action,  he  must  allege  and  prove  that  he  has  performed 
all  the  conditions  on  his  part  to  be  performed,  and  that  the 
defendant  is  in  default  as  to  the  conditions  to  be  performed  by 
him. -2  Where  a  decree  requires  a  reconveyance  of  property  to 
ihe  plaintiff  on  payment  by  him  of  a  certain  amount,  such  pay- 
ment becomes  a  condition  precedent  to  the  maintenance  of  an 
action  to  enforce  the  conveyance,  and  a  complaint  which  fails 
to  allege  it  does  not  state  a  cause  of  action.^^ 

§  5724.  Title. — If  the  true  owner  conveys  the  property  by  any 
name,  the  conveyance  as  between  the  grantor  and  grantee  will 
transfer  the  title. -^  If  the  contract  was  fraudulent,  the  vendee 
in  possession  may  deny  vendor's  title ;2s  but  ordinarily  a  pur- 
chaser cannot  dispute  his  vendor's  title,  nor  purchase  and  assert 
against  him  an  adverse  title. ^'^ 

A  refusal  before  the  time  specified,  if  relied  on  as  an  excuse 
ior  non-performance,  must  be  alleged  to  have  been  addressed  to 
the  party  alleging.^^ 

§  5725.  Incumbrances  and  liens. — A  building  restriction  is  an 
incumbrance  upon  the  title,  even  though  the  covenant  does  not 
run  with  the  land;  for  equity  might  enforce  it.^s  "Where  the 
lessee  receives  the  fee  title,  the  two  estates  are  merged,  and  the 
lease  is  no  more  an  incumbrance. ^^  A  vendor  impliedly  agrees 
to  furnish  a  good  title,  which  is  not  done  where  part  of  the  land, 
however  small,  has  been  sold  for  taxes,  and  there  is  an  unsatis- 
fied mortgage  on  it,  though  it  is  probably  barred,  it  requiring 
litigation  to  remove  it.^'^  Delinquent  water  taxes  are  not  a  lien 
upon  city  lots,  in  the  absence  of  a  statute  authorizing  the  same.^^ 

21  Riddell  v.  Blake,  4  Cal.  264.  26  Butterfield    v.    Nograles    Copper 

22  Dennis  v.   Strassburger,   89   Cal.       Co.    (Ariz.),   95   Pae.   182. 

583,  26  Pac.   1070.  27  Traver  v.  Halstead,  23  Wend.  66. 

23  Manaudas  v.  Heilner,  29  Or.  28  Whelan  v.  Rossiter,  1  Cal.  App. 
222,  45  Pac.  758.  701,  82  Pac.  1082. 

24  Fallon  V.  Kehoe,  38  Cal.  44,  99  29  Swanston  v.  CTark,  153  Cal.  300 
Am.    Dec.    347;    citing    Middleton    v.  95  Pac.  1117. 

Firdla,  25  Cal.  80.     To  same  effect  is  30   vvhittier  v.  Gormley,  3  Cal.  App 

David  V.  Williamsburg  etc.  Ins.  Co.,  83  489,  86  Pac.  726. 

N.  Y.  265,  38  Am.  Rep.  418.  3i  Linne  v.  Bredes,  43  Wash.  540 

25  Phcnix  V.  Bijelich  (Nev.),  95  117  Am.  St.  Rep.  1068,  86  Pac.  858, 
Pac.  5ol.  6  L.  R.  A.  (N.  S.)  707. 
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The  eaves  of  an  adjoining  property  projecting  over  the  land  is 
an  incumbrance.^* 

§  5726.  Marketable  title. — A  vendee  is  not  required  to  accept 
a  title  depending  on  matters  resting  in  parol;  nor  is  a  title  mar- 
ketable where  the  chain  of  title  of  record  can,  by  parol,  be  proved 
to  be  erroneous.34  A  perfect  title  is  one  fairly  deducible  of 
record,  and  free  from  reasonable  doubt  and  litigation,^^ 

§  5727.  Consideration,  in  purchase  of  land. — A  promise  or 
agreement  to  convey  lands  in  consideration  of  the  purchaser's 
paying  for  them  out  of  the  profits  is  void,  as  having  no  considera- 
tion.3^    A  promise  made  under  mistake,  as  to  liability,  is  void.^'^ 

In  a  case  in  California,  defendant,  upon  the  purchase  of  cer- 
tain land  from  B.,  agreed  with  him  in  writing,  as  part  of  the  con- 
sideration, to  pay  to  plaintiff  a  debt  then  due  the  latter  from  B. 
Plaintiff  afterwards  assented  to  the  arrangement,  and  verbally 
agreed  with  the  defendant  to  look  to  him  for  his  debt,  and  release 
B.  It  was  held  that  this  agreement  was  not  within  the  statute  of 
frauds,  and  gave  plaintiff  a  right  of  action  against  defendant 
for  the  debt.^s 

§  5728.  Consideration  of  deed. — In  New  York,  an  action  will 
lie  for  the  consideration  of  a  deed,  although  there  was  no  valid 
contract  under  the  statute  of  frauds,^^  even  when  the  deed  con- 
tains  a  receipt  for  the  consideration.'*'* 

§  5729.  Delivery. — Under  a  verbal  contract  of  sale  of  real 
estate,  the  delivery  of  the  title-deeds  is  equivalent  to  a  symbolical 
delivery  of  and  admission  into  the  possession  of  the  property, 
as  between  vendor  and  vendee.*^ 

§  5730.  Rights  of  vendee. — When  the  property  has  been  resold, 
the   surplus   beyond   the   purchase   money   due   belongs   to   the 

33  Walters  v.  Mitchell,  6  Cal.  App.  188,  83  Am,  Dec.  59.  Whether  the 
410,  92  Pac  315.  assent  was  necessary  to  fix  defendant's 

34  Id.  liability,    see   Lewis  v.   Covillaud,   21 

35  Whelan  v.  Rossiter,  1  Cal.  App.      Cal.  178. 

701,  82  Pac.  1082.  39  Thomas  v.  Dickinson,  12  N.  T. 

36  Dorsey    v.    Packwood,    12    How.      364. 

126,  13  L.  Ed.  921.  40   Shephard  v.  Little,  14  Johns,  210; 

37  Offutt  V,  Parrott,  1  Cranch  C.  C.  Thomas  v.  Dickinson,  12  N.  Y.  364. 
154,  Fed.  Caa.  No.  10453.  4i  Tohler   v.    Folsom,    1    Cal.    207, 

38  McLaren  v,  Hutchinson,  22  Cal.  and  note. 
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vendee. *2  ^  failure  on  the  part  of  the  vendee  to  pay  the  pur- 
chase money  for  two  years  and  more  does  not  forfeit  his  right 
under  the  contract,  as  the  vendor  may  enforce  the  payment  at  any 
time  after  it  is  due.'*^ 

§  5731.  "Execute.'* — "Execute"  implies  delivery.**  It  also 
implies  subscription.*^  An  allegation  of  readiness  and  willing- 
ness is  necessary.**  Acting  upon  the  contract  is  equivalent  to 
signing  it.*^ 

§  5732.  Pa3niieiit  and  delivery — ^Mutual  agreements. — As  a 
general  rule,  where  a  written  contract  for  the  sale  and  convey- 
ance of  real  property  provides  that  the  deed  shall  be  delivered 
at  the  time  of  making  the  first  payment,  the  agreement  to  pay 
and  the  agreement  to  deliver  are  mutual  and  dependent  agree- 
ments, and  performance,  or  an  offer  to  perform,  by  the  purchaser 
is  necessary  to  make  it  incumbent  upon  the  seller  to  deliver  the 
deed.*8  j^  averment  that  the  purchaser  is  ready  and  willing  to 
accept  the  property,  and  make  payment  therefor  according  to  the 
contract,  is  not,  under  ordinary  circumstances,  equivalent  to  an 
averment  of  payment,  or  of  an  offer  to  pay.**  The  vendor  can- 
not maintain  an  action  on  a  note  and  mortgage  given  by  the  ven- 
dee as  part  payment  of  the  purchase  price  without  first  tendering 
the  deed.50 

§  5733.  Sufficiency  of  complaint — Judgment  on  pleadings. — 
The  complaint  should  allege  some  part  performance  of  the  con- 
tract, or  else  a  definite  contract  between  the  parties.^!  In  an 
action  against  three  defendants  to  recover  the  purchase  price  of 
land,  a  complaint  alleging  that  the  deed  therefor  was  executed 
to  one  defendant  at  the  request  of  the  other  two,  who  were  the 
real  purchasers,  that  the  grantee  named  in  the  deed  executed 
a  note  secured  by  mortgage  on  the  land  for  the  deferred  pay- 

42  Gouldin  v.  Buckelew,  4  Cal.  107.  48  Bailey  v.  Lay,  18  Colo.  405,  33 

43  Id.  Pac.  407. 

44  La  Fayette  Ins.   Co.  v.  Eogers,  49  Id. 

30    Barb.    491;    Hook    t.    White,  36          50  Howard    v.    Higgins,    137    Cal 

Cal.  299.  227,     69     Pac.     1060;     Glassman     v. 

4.5  Cheney  v.  Cook,  7  Wia.  413.  Condon,     27     Utah,     463,     76     Pac. 

48  Beecher   v.    Conradt,    13    N.  Y.      343. 

110,  64  Am.  Dec.  535.  51  Abbott  v.  Kline,  33  Wash.  686, 

47  Brownson  v.  Perry,  71  Kan.  578,      74  Pac.  1014. 
81  Pac.  197. 
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ment,  and  that  the  other  two  defendants,  at  the  same  time,  and 
as  part  of  the  same  transaction,  executed  a  bond  or  guaranty 
for  the  payment  of  said  sum,  states  a  cause  of  action  against 
all  the  defendants.  In  an  action  for  the  purchase  price  of  land 
conveyed  to  the  defendant,  in  which  there  is  no  denial  of  the 
allegation  of  the  complaint  that  the  defendant  was  in  possession 
at  the  time  of  the  commencement  of  the  action,  nor  a  denial 
of  any  other  material  allegation  of  the  complaint,  the  plaintiff 
is  entitled  to  judgment  on  the  pleadings.^^ 

§  5734.  Notice  of  rescission. — To  entitle  the  vendor  to  re- 
scind, he  must  make  tender  as  provided  in  the  contract,  demand 
performance,  and  give  notice  to  the  vendee  that  the  contract 
will  be  rescinded  on  his  failure  to  comply.^^  The  vendor  is  in 
no  position  to  rescind  the  agreement  as  long  as  he  has  not  a 
clear  title  to  offer  the  vendee.^*  A  defense  cannot  be  made  upon 
grounds  different  from  those  given  for  refusal  to  convey  upon 
tender  being  made.^^  jf  g,  deed  has  been  received,  a  reconvey- 
ance must  be  tendered,  and  a  subsequent  transfer  to  another 
satisfies  the  contract.^^  The  vendee  must  be  in  a  position  and 
willing  to  perform.^^ 

§  5735.  Rescission — Pleading — Damages. — A  complaint  in  an 
action  to  set  aside  a  writing  purporting  to  be  a  contract  for  the 
sale  of  land  belonging  to  a  corporation  defendant,  which  alleges 
that  certain  real  estate  agents,  who  signed  the  contract  in  behalf 
of  the  corporation,  pretended  they  had  authority  from  the  cor- 
poration, by  written  resolution  of  its  trustees,  to  contract  for  the 
sale  of  its  lands,  but  that  in  fact  they  had  no  such  authority, 
and  which  sets  out  the  contract  in  Jicec  verba,  to  which  the 
corporate  seal  is  not  attached,  states  a  cause  of  action.  And 
this  is  so,  although  the  complaint  also  alleges  that  the  plaintiff, 
before  discovering  the  want  of  authority,  paid  a  part  of  the 
purchase  price,  and  that  the  corporation  refused  to  return  the 
amount  paid  upon  demand  of  the  plaintiffs,  claiming  the  con- 

52  Hanna  v.  Savage,  7  Wash.  414,  55  Balkwill  v.  Spencer,  45  Wash. 
35  Pac.  127,  36  Pac.  269.  600,  88   Pae.   1029. 

53  Kessler  v.  Pruitt,  14  Idaho,  175,  56  Parkhurst  v.  Dickinson,  41 
93  Pac.  965.  Wash.  420,  83  Pac.  895. 

54  Higinbotham  v.  Frock,  48  Or.  57  Palmer  v.  Washington  Securities 
129,  120  Am.  St.  Eep.  796,  83  Pac.  Inv.  Co.,  43  Wash,  451,  86  Pac- 
536.  640. 
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tract  to  be  valid  and  binding,  and  had  instituted  suits  against 
the  plaintiffs  to  recover  a  balance  due  on  the  contract.^^  In  an 
action  for  damages  for  fraud  in  procuring  a  release  of  a  first 
contract  of  sale,  and  in  indorsing  a  new  contract  for  other  prop- 
erty, it  is  necessary  to  rilege  the  value  of  the  substitute  property 
as  well  as  that  of  the  property  first  agreed  to  be  sold,  in  order 
to  show  that  any  damage  has  accrued  from  the  fraud.  If  the 
action  is  for  damages  for  breach  of  the  first  contract,  and  not 
for  the  fraud,  the  fraud  should  not  be  alleged  by  way  of  antici- 
pation of  an  expected  defense.  In  any  view  of  the  cause  of  action, 
if  the  complaint  avers  a  rescission  of  the  second  contract  for 
fraud,  it  must  show  damage  from  the  fraud  to  justify  the  rescis- 
sion, and  must  aver  the  value  of  the  substituted  property.^^  In 
an  action  by  a  vendor  to  set  aside  a  contract  for  the  sale  of  land 
on  the  ground  of  fraud,  damages  for  anxiety,  worry,  and  harass- 
ment arising  from  the  fraudulent  conduct  of  the  defendant,  and 
for  expenses  in  taking  care  of  the  property  contracted  to  be  sold, 
are  not  recoverable,  and  allegations  in  the  complaint  setting  out 
such  damages  should  be  disregarded  as  surplusage.*^*'  But  if  the 
vendor  points  out  other  lots  than  the  ones  he  is  actually  sell- 
ing, and  represents  them  to  be  the  lots  for  sale,  the  vendee,  upon 
discovery  of  the  fraud,  may  recover  for  the  time,  labor,  trouble, 
and  expense  he  has  been  to  in  improving  the  wrong  lot.*^^ 

§  5736.  Rescission — Return  of  property  received  under  con- 
tract.— In  case  of  rescission,  each  party  to  the  contract  must 
restore  to  the  other  everything  of  value  received. ^2  j^  general 
allegation  of  an  offer  by  the  purchaser  to  rescind  the  entire  con- 
tract of  sale  and  purchase,  and  to  restore  to  the  plaintiffs  all  and 
every  part  of  the  premises,  is  sufficient  to  support  a  judgment  set- 
ting aside  the  sale,  and  requiring  the  purchaser  to  account  and 
return  all  property  received  under  the  contract,  although  the  spe- 

58  Salfield  V.  Sutter  County  etc.  61  Lawson  v.  Vernon,  38  Wash. 
Reclamation  Co.,  94  Cal.  546,  29  Pac.  422,  107  Am.  St.  Eep  880,  80  Pac. 
1105.  559. 

59  Marriner  v.  Dennison,  78  Cal.  62  Fountain  v.  Semi-Tropic  etc. 
202,  20  Pac.  386.  Water  Co.,  99  Cal.  677,  34  Pac.  497; 

60  Newman  v.  Smith,  77  Cal.  22,  Hammond  v.  Wallace,  85  Cal.  522,  20 
18  Pac.  791.  As  to  complaint  stating  Am.  St.  Rep.  239,  24  Pac.  837;  Buena 
cause  of  action  for  rescission  of  lease  Vista  etc.  Vineyard  Co.  v.  Tuohy,  107 
on  ground  of  fraud,  see  Wilson  v.  Cal.  243,  40  Pac.  386;  Canham  v. 
Moriarty,  77  CaL  596,  20  Pac.  Piano  Mfg.  Co.,  3  N.  Dak.  229,  55 
134.  N.  W.  583. 
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cific  allegations  as  to  tender  of  restitution  do  not  include  certain 
small  items  of  personal  property  which  had  been  thrown  into 
the  trade,  and  although  the  value  of  such  items  is  not  alleged.^^ 
If  the  contract  does  not  provide  that  time  is  of  the  essence,  nor 
stipulate  for  a  forfeiture  on  failure  to  pay  the  price,  the  vendor, 
in  order  to  recover  the  property  by  suit  in  ejectment,  must  show 
that  the  vendee  has  abandoned  the  contract.^^  Upon  rescission  of 
a  contract  by  consent  of  both  parties,  the  vendee,  though  in 
default,  may  recover  earnest  money  paid,  less  the  actual  dam- 
ages to  the  vendor,  on  account  of  his  breach  of  contract.^^ 

§  5737.  Time  an  essence  of  the  contract. — If  time  is  made  an 
essence  of  the  contract  which  is  to  become  canceled  upon  failure 
to  pay  in  time,  such  failure  to  pay  works  a  cancellation  without 
further  notice.®* 

§  5738.  Defense  of  defective  title. — If  the  vendee  accepts  a 
deed  under  an  agreement  for  a  good  and  unincumbered  title,  if 
there  are  any  defects  in  the  title,  the  vendee  must  rely  upon  the 
covenants  in  the  deed,  and  cannot  on  such  ground  defend  an 
action  for  the  purchase  price ;  but  the  same  may  be  pleaded  by 
way  of  counterclaim.*^^  Objection  cannot  be  made  to  the  deed 
for  the  reason  that  it  includes  more  of  the  vendor's  land  than 
is  being  sold.®^  In  an  action  by  the  purchaser  for  damages  aris- 
ing from  misrepresentations  concerning  the  property,  allegations 
in  the  answer  that  the  vendor  agreed  to  rescind  the  sale  and 
return  the  purchase  money  offers  no  defense,  and  should  be 
stricken  out.^^  If  the  vendor  has  no  title,  and  there  is  a  flaw 
in  the  title  of  the  one  from  whom  he  expects  to  get  title,  it  is 
ground  for  the  vendee  to  rescind."*^  A  perfect  title  is  one  fairly 
deducible  of  record,  free  from  reasonable  doubt  and  litigationJi 
Building  restrictions  in  grants  of  real  estate  are  incumbrances  on 

63  Hill  V.  Wilson,  88  Cal.  92,  25  67  Thurgood  v.  Spring,  139  Cal. 
Pac.  1105.  596,  73  Pac.  456. 

64  Brixen  v.  Jorgensen,  28  U*-ah,  68  Schmidtke  v.  Keller,  44  Or.  23, 
290,   107   Am.  St.  Rep.  720,  78  Pac.  73  Pac.  332,  74  Pac.  222. 

674;  Belger  v.  Sanchez,  137  Cal.  614,  69  aamson  v.  Beale,  27  Wash.  557, 

70  Pac.  738.  68  Pac.  180. 

65  Gwin  V.  Calegaris,  139  Cal.  384,  7o  Smith  v.  Glenn,  40  Wash.  262, 
73  Pac.  851.  82  Pac.  605. 

66  Sleeper  v.  Bragdon,  45  Wash.  71  Whelan  v.  Rossiter,  1  Cal.  App„ 
562,  88  Pac.  1036.  701,  82  Pac.  1082. 
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the  title."-    Tax-sales  and  unsatisfied  mortgages,  though  barred, 
are  incumbrances  requiring  litigation  to  remove  them.'* 

§  5739.  Fraud. — A  fraud,  or  breach  of  warranty,  must  be  spe- 
cially alleged  in  the  ansv  er,  in  order  to  be  admissible  in  proof.''* 
The  mere  fact  that  a  vendor  of  land  was  aware  of  the  existence 
of  a  judgment,  which  was  an  incumbrance  on  the  land  at  the 
time  of  his  sale,  and  failed  to  inform  the  vendee  of  the  existence 
of  such  judgment,  is  not  a  fraud  so  as  to  constitute  a  defense  to 
a  suit  on  a  note  for  the  purchase  money,  where  the  means  of  infor- 
mation— to-wit,  the  county  records — were  equally  accessible  to 
both  parties.  In  such  case,  if  the  vendee  neglect  to  inform  him- 
self, he  is  guilty  of  negligence,  and  cannot  set  up  his  igno- 
rance as  a  ground  of  fraud,  unless  by  deceit  or  misrepresentation 
he  has  been  misled.*^^ 

Fraudulent  statements,  inducing  a  contract  for  sale  of  land, 
that  a  certain  person  was  arranging  to  engage  in  a  certain  busi- 
ness, and  that  plaintiff  was  then  duly  authorized  by  him  to  act 
in  his  behalf,  relate  to  present  facts,  and  not  to  acts  to  be  per- 
formed in  the  future. '^^ 

§  5740.  Covenant  against  incmnbrances. — In  order  to  enable 
one  to  maintain  an  action  upon  a  covenant,  there  must  not  only 
be  a  breach  of  the  covenant,  but  some  loss  or  damage  to  the 
covenantee.'^''  The  weight  of  American  authority  is  that  a  cov- 
enant against  incumbrances,  as  generally  expressed,  standing  by 
itself  as  a  separate  and  independent  covenant,  is  a  covenant 
in  prcesenti,  and  broken,  if  at  all,  at  the  instant  of  its  creation, 
and  does  not  run  with  the  land.''*  As  to  an  action  or  defense, 
much  depends  upon  the  form  of  the  covenant.  If  coupled  with 
a  covenant  for  quiet  enjoyment,  it  is  held  to  be  in  futuro,  and  to 
run  with  the  land.''^  If  the  covenant  is  simply  one  of  indemnity, 
the  covenantee  can  only  recover  nominal  damages,  unless  he  can 
show  actual  damages,  or  that  he  has  had  to  pay  money  to  remove 
it.s*>    But  if  it  is  to  perforin  some  specific  thing,  or  to  save  the 

72  Whelan  v.  Rossiter,  1  CaL  App.  77  Swall  v.  Qarke,  51  Cal.  227. 
701,  82  Pac.  1082.  78  2  Wait's  Pr.  380.    See  Huyck  ▼. 

73  Whittier  v.  Gonnley,  3  Cal.  App.  Andrews,   113   N.   Y.   81,   10   Am.   St. 
489,  86  Pac.  726.  Eep.  432,  20  N.  E.  5»1,  3  L.  R.  A.  789. 

74  Deifendorff  v.  Gage,  7  Barb.  18.  79  Hutchins  v.  Moodv,  30  Vt.  658; 

75  Ward  V.  Packard,  18  Cal.  391.  Hall  v.  Dean,  13  John.   105. 

76  O'Connor      v.      Lighthizer,      34  80  Churchill  v.  Hunt,  3  Denio,  321, 
Wash.  152,  75  Pac.  643.  326;  Richard  t.  Bent,  59  111.  38,  14 
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covenantee  from  a  charge  or  liability,  the  right  of  action  is  com- 
plete upon  a  failure  to  do  the  act,  or  when  such  charge  or  liabil- 
ity is  incurred.^^ 

Incumbrances  created  or  suffered  by  the  purchaser  do  not  con- 
stitute a  breach  of  the  warranty  in  the  vendor's  deed,  and  their 
existence  does  not  preclude  the  vendor  from  giving  a  warranty 
deed.^2 

§  5741.  Possession  as  notice. — Possession  excites  inquiry  with 
reference  to  title,  and  operates  as  effectually  to  notify  the  pur- 
chaser of  any  other  circumstances,  knowledge  of  which  may  be 
brought  home  to  him.^s 

§  5742.  Insufficient  notice. — Mere  pendency  of  a  suit  relating 
to  a  trust  estate  does  not,  as  a  matter  of  law,  charge  subsequent 
purchasers  with  notice.^^  Mere  fact  that  a  deed  is  a  quitclaim 
deed  does  not  charge  a  purchaser  with  notice,  nor  put  him  upon 
inquiry. 85  The  fact  that  a  patent  was  not  issued  upon  a  certifi- 
cate of  purchase  is  not  sufficient  to  charge  a  purchaser  with 
notice  that  it  was  issued  fraudulently. ^^ 

§  5743.  Sufficient  notice. — Caveat  emptor  is  the  rule  in  all 
purchases  as  to  the  title,  in  absence  of  stipulation  to  the  con- 
trary.*"^  Knowledge  by  notice  to  attorney,  counsel,  or  agent, 
acquired  during  negotiations  for  purchase,  is  constructive  notice 
to  the  principal.88  Knowledge  of  the  husband  of  the  grantee, 
acting  as  her  agent,  is  sufficient.^^  A  deed  to  the  same  prop- 
erty, recorded  under  an  assumed  name,  in  fraud  of  rights  of  the 
cestui  que  trust,  puts  a  purchaser  upon  inquiry.^** 

Am.    Eep.    1;    Axdesco    Oil    Co.    t.  85  Nidever  v.  Ayera,  83  Cal.  39,  23 

North  American  Min.  etc.  Co.,  66  Pa.  Pac.  192;  Graff  v.  Middleton,  43  Cal. 

St.  375,  381.    See,  as  to  damages  re-  341. 

eoverable,  Beecher  v.  Baldwin,  55  Conn.  86  Marshall  v.  Fanners'  Bank,  115 

419,  3  Am.  St.  Rep.  57,  12  Atl.  401.  Cal.  330,  42  Pac.  418,  47  Pac.  52. 

81  Port  V.  Jackson,  17  Johns.  239;  87  Watson  v.  Sutro,  86  Cal.  500, 
Gardner  v.   Niles,   16   Me.   280;    Gen-  24  Pac.  172,  25  Pac.  64. 

nings    V.    Norton,    35    Me.    309;    Gil-  88  Id.;    Connelly    v.    Peek,    6    Cal. 

bert  V.  Wiman,  1  N.  Y.  550,  49  Am.  348;    Donald   v.   Beals,   57    Cal.   399; 

Dec.   359.  Chapman  v.  Hughes,  134  Cal.  641,  58 

82  Stein  V.  Waddell,  37  Wash.  634,  Pac.  298,  60  Pac.  974,  66  Pac.  982. 
80  Pac.  184.  89  Chapman    v.    Hughes,    134    Cal. 

83  Petrain  v.  Kiernan,  23  Or.  455,  641,  58  Pac.  298,  60  Pac  974,  66 
32   Pac.    158.  -Pac.   982. 

84  Warnock  v.  Harlow,  96  Cal.  298,  90  Eversdon  v.  Mayhew,  85  Cal.  1, 
31  Am.  St.  Eep.  209,  31  Pac.  166.  21  Pac.  431,  24  Pac.  382. 
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FORI^rS— ACTIONS  ON  CONTRACTS  FOR  SALE  OF  REALTY. 

§  5744.  Complaint  by  purchaser  against  vendor,  for  breach 
of  agreement  to  convey. 

Form  No.  1627. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

L  That  on  the  ,  ,  .  day  of  .  .  . ,  19. .  ,  at  .  .  .,  the  plaintiff 
and  defendant  entered  into  an  agreement,  under  their  hands  and 
seals,  of  which  the  following  is  a  copy:  [Insert  copy  of  con- 
tract.] 

II.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  the  plaintiff  demanded 
the  conveyance  of  the  said  property  from  the  defendant,  and 
tendered  [  .  .  .  dollars]  to  the  defendant.  [Or,  was  ready  and 
willing,  and  offered  to  the  defendant  to  pay  .  .  .  dollars,  and 
duly  to  perform  all  his  agreements  under  the  said  covenants,  upon 
the  like  performance  by  the  defendant.] 

III.  That  on  the  .  .  .  day  of  .  .  .,  19..  ,  the  plaintiff  again 
demanded  such  conveyance.  [Or,  that  the  defendant  refused  to 
execute  the  same.] 

IV.  That  the  defendant  has  not  executed  any  conveyance  of 
the  said  property  to  the  plaintiff. 

[Or,  IV.  That  there  is  a  mortgage  upon  the  said  property, 
made  by  ...  to  ... ,  for  .  .  .  dollars,  recorded  in  the  office  of 
.  .  . ,  on  the  .  .  .  day  of  ... ,  19 . .  ,  and  still  unsatisfied  of 
record;  or  any  other  defect  of  title.] 

[Demand  of  Judgment.] 


§  5745.  Performance  —  Averment  of  excuse  for  non- 
performance. 

Form  No.  1628. 

That  on  the  .  .  .  day  of  .  .  . ,  19 , .  ,  at  .  .  . ,  and  before  the 
time  for  performance  had  arrived,  the  defendant  falsely  and 
fraudulently  represented  to  the  plaintiff  that  he  had  sold  said 
.  .  .  to  other  persons;  and  that,  relying  on  said  representation, 
and  solely  by  reason  thereof,  the  plaintiff  was  not  prepared  to 
receive  and  pay  for  the  same,  as  he  otherwise  would  have  done. 
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§  5746.     Complaint  by  purchaser  against  vendor,  for  damages 

for  not  executing  conveyance,  and  tor  repayment  of  purchase 

money. 

Form  No.  1629. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  . ,  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  plaintiff 
and  defendant  entered  into  an  agreement  under  their  hands  and 
seals,  of  which  the  following  is  a  copy:     [Insert  copy.] 

[Or,  I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  defend- 
ant agreed  with  the  plaintiff,  that  in  consideration  of  the  sura 
of  .  .  .  dollars,  the  receipt  whereof  was  acknowledged  by  the 
defendant  in  said  agreement,  in  part  payment,  and  of  the  further 
sum  of  .  .  .  dollars,  for  which  defendant  agreed  to  take  a  note 
secured  by  a  mortgage  on  the  premises  hereinafter  described,  said 
note  and  mortgage  to  be  payable  in  one  year  from  the  .  .  .  day 
of  .  .  . ,  19 . .  ,  and  to  bear  interest  at  ten  per  cent  per  annum, 
the  defendant  agreed  to  sell  to  the  plaintiff,  and  the  plaintiff 
agreed  to  buy  from  the  defendant,  the  farm,  then  the  residence 
of  the  defendant,  in  the  town  of  ... ,  county  of  ... ,  and  state 
of  ... ,  containing  .  .  ,  acres  or  thereabouts,  for  the  sum  of 
.  .  .  dollars  per  acre,  and  that  the  defendant  would,  on  the 
said  .  .  .  day  of  .  .  . ,  19. .  ,  at  the  .  .  .  office,  in  .  .  .  city,  be- 
tween the  hours  of  .  .  .  o'clock  in  the  morning  and  .  .  .  o'clock 
in  the  evening,  on  receiving  said  note  and  mortgage,  execute  to 
the  plaintiff  a  good  and  sufficient  conveyance  of  the  said  premises, 
free  from  all  incumbrances,  and  he  further  agreed  to  pay  to  this 
plaintiff,  on  failure  of  performance,  .  .  .  dollars,  liquidated  dam- 
ages. And  the  plaintiff  agreed  that  he  would,  at  the  time  and 
place  above  mentioned,  on  the  execution  of  said  conveyance,  make, 
execute,  and  deliver  to  the  defendant  the  note  and  mortgage 
aforesaid.] 

II.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  .  [day  and  place 
agreed],  the  plaintiff  demanded  the  conveyance  of  the  said  prop- 
erty from  the  defendant,  and  tendered  to  the  defendant  a  note 
and  mortgage  made  and  executed  pursuant  to  the  agreement, 
and  was  ready  and  willing,  and  offered  to  the  defendant,  to 
make  and  execute  the  note  and  mortgage  agreed  on,  and  to  deliver 
the  same  to  the  defendant,  and  duly  to  perform  all  his  agree- 
ments under  the  said  covenant,  upon  the  like  performance  by 
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the  defendant,  and  otherwise  has  duly  performed  all  the  con- 
ditions of  said  agreement  on  his  part. 

III.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  plain- 
tiff again  demanded  such  conveyance.  [Or,  that  the  defend- 
ant refused  to  execute  ihe  same.] 

IV.  That  the  defendant  has  not  executed  any  conveyance  of 
the  said  property  to  the  plaintiff,  nor  has  he  repaid  to  the 
plaintiff  the  said  .  .  .  dollars  paid  by  this  plaintiff  to  the  defend- 
ant in  part  payment  for  said  property. 

[Demand  of  Judgment.] 

§  5747.  Complaint  by  vendor  against  purchaser,  for  breach  of 
agreement  to  purchase. 

Form  No.  1630. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

L  That  ou  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  in  the  county 
of  ... ,  and  state  of  ... ,  the  plaintiff  and  defendant  entered 
into  an  agreement,  under  their  hands  and  seals,  of  which  the 
following  is  a  copy:     [Insert  copy.] 

II.  That  on  the  .  .  .  day  of  ... ,  19. .  ,  at  ... ,  the  plain- 
tiff was  the  owner  in  fee  simple  of  the  said  property,  and  the 
same  was  free  from  all  incumbrances,  as  was  made  to  appear  to 
the  defendant,  and  at  said  time  and  place  he  tendered  to  the 
defendant  a  sufficient  deed  of  conveyance  of  the  same  [or,  was 
ready  and  willing,  and  offered  to  convey  the  same  to  the  defend- 
ant by  a  sufficient  deed],  on  the  payment  by  the  defendant  of 
the  said  sum. 

III.  That  the  defendant  has  not  paid  the  same. 
[Demand  of  Judgment.] 

§  5748.    Averment  of  excuse  for  non-performance. 

Form  No.  1631. 

That  on  the  .  .  .  day  of  .  .  . ,  19..  ,  and  before  the  time 
for  the  plaintiff  to  perform  the  conditions  thereof  on  his  part, 
the  defendant  gave  notice  in  writing  to  the  plaintiff  that  he  had 
determined  not  to  take  the  land;  and  the  defendant  abandoned 
the  agreement,  and  ever  since  wholly  failed  to  perform  it,  to 
the  plaintiff's  damage  in  the  sum  of  .  .  .  dollars. 
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§  5749.  Complaint  by  vendor  against  purchaser,  for  not  ful- 
filling agreement,  and  for  deficiency  on  resale. 

Form  No.  1632. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  plaintiff  was  the  owner  of  four  fifty-vara  lots, 
situated  in  the  western  addition  of  the  city  and  county  of  ...  , 
to-wit,  lots  1,  2,  5,  and  6,  in  block  No.  .  .  .  ;  that  he  put  them 
up  for  sale  at  auction  at  the  auction-rooms  of  C.  D.  &  Co.,  No. 
.  .  . ,  ...  street,  in  the  city  of  ... ,  on  the  .  .  .  day  of 
.  .  .,  19. .  ,  and  announced  before  the  commencement  of  the 
sale,  as  a  part  of  the  terms  of  sale,  that  ten  per  cent  of  the  pur- 
chase money  was,  on  the  day  of  sale,  to  be  paid  by  the  pur- 
chaser to  the  auctioneers,  C.  D.  &  Co. ;  and  that  if  any  purchaser 
failed  to  make  such  paj'ment,  the  lots  would  be  resold,  and  the 
purchaser  be  charged  with  the  deficiency. 

II.  That  at  the  said  sale  A.  B.,  the  defendant,  bid  for  and 
became  the  purchaser  of  each  and  all  of  the  said  lots,  for  the 
price  of  .  .  .  dollars,  gold  coin,  for  each  lot. 

III.  That  the  said  defendant  did  not,  on  the  day  of  such  sale, 
or  at  any  other  time,  pay  ten  per  cent,  or  any  part  of  the 
price  bid,  nor  the  purchase  money,  nor  any  part  thereof. 

IV.  That  in  consequence  of  such  neglect  of  payment,  and  after 
notice  given  to  the  defendant  of  the  time  and  place  when  and 
where  the  said  lots  should  be  resold  on  his  account,  and  that 
he  would  be  charged  with  the  deficiency,  the  said  lots  were 
put  up  to  resale,  and  resold  at  the  price  of  .  .  .  dollars  for  each 
lot,  making  a  deficiency  of  .  .  .  dollars  upon  the  said  four  lots. 

V.  That  the  defendant  has  not  paid  said  deficiency. 
[Demand  of  Judgment.] 

§  5750.    Complaint  by  vendor  against  executor  of  purchaser. 

Form  No.  1633. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  at  .  .  . ,  the  plaintiff  and 
the  said  A.  B.  entered  into  a  contract  in  writing,  under  their  respect- 
ive hands,  of  which  the  following  is  a  copy:    [Copy  of  agreement.] 

II.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  said  A.  B. 
died,  leaving  a  last  will  and  testament,  by  which  he  devised  the 
said  property  as  follows:     [Set  forth  devise.] 
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III.  That  the  defendant  was  appointed  by  said  will  as  the 
executor  of  said  A,  B.,  and  by  an  order  of  the  probate  court 
of  the  county  of  ... ,  in  this  state,  made  on  the  .  .  .  day  of 
.  .  .,  19..  ,  said  will  was  admitted  to  probate,  and  the  defend- 
ant was  then  appointed  and  duly  qualified  as  such  executor. 

rV.  That  on  the  .  .  .  day  of  .  .  ,,  19..  ,  the  plaintiff  offered 
to  the  defendant  to  convey  the  premises  to  him  and  the  said 
[other  devisees],  and  fully  to  perform  said  contract  on  his  part, 
and  requested  the  defendant  to  pay  the  money  for  the  same,  pur- 
suant to  the  contract. 

V.  That  the  defendant  then  wholly  refused  to  do  so. 

VI.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  Judgment.] 

§  5751.  Complaint  by  vendor  against  piirchaser,  for  real  prop- 
erty contracted  to  be  sold,  but  not  conveyed. 

Form  No.  1634. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  ,  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  plaintiff 
and  defendant  mutually  agreed  that  the  plaintiff  should  sell  to 
the   defendant,   and  that  the   defendant   should   purchase   from 
the  plaintiff   [the  house  and  lot  No.  .......  street],  for  ,  .  . 

dollars.     The  following  is  a  copy  of  said  agreement:      [Insert 
copy.] 

II.  That  on  the  .  ,  .  day  of  .  .  . ,  19 . .  ,  at  .  .  . ,  the  plaintiff 
tendered  [or,  was  ready  and  willing,  and  offered  to  execute]  a 
sufficient  deed  of  conveyance  of  the  said  property  to  the  defend- 
ant, on  payment  of  the  said  sum,  and  still  is  ready  and  willing 
to  execute  the  same. 

III.  That  the  defendant  has  not  paid  the  said  sum,  nor  any 
part  thereof. 

[Demand  of  Judgment.] 

§  5752.  Complaint  by  purchaser  against  vendor,  coupled  with 
claim  for  redelivery  of  securities  for  purchase  moiiey. 

Form  No.  1635. 
[Title.] 

First.    For  a  first  cause  of  action,  plaintiff  complains,  and 

alleges: 
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I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  this  plamtiff  and  the 
defendant  entered  into  an  agreement  in  writing,  whereby  the 
defendant  agreed  to  sell  to  the  plaintiff  the  following-described 
real  property  in  the  county  of  ... ,  state  of  ... ,  to- wit : 
[description],  containing  .  .  .  acres,  or  thereabouts,  for  the  sum 
of  .  .  .  dollars  per  acre,  and  agreed  that  on  the  first  day  of 
.  .  .  next  ensuing,  at  the  county  clerk's  office,  in  the  city  of 
.  .  . ,  in  said  county,  between  the  hours  of  eight  o'clock  in  the 
morning  and  six  in  the  evening,  on  receiving  from  the  plain- 
tiff the  sum  of  .  .  .  dollars  per  acre,  he  would,  at  his  own 
expense,  execute  and  deliver  a  deed  conveying  the  fee  simple 
of  said  real  property  to  this  plaintiff  free  of  all  incumbrances; 
and  plaintiff  agreed  that,  at  the  time  and  place  above  mentioned, 
on  the  execution  and  delivery  of  such  deed,  he  would  pay  to 
the  defendant  the  sum  of  .  ,  .  dollars  per  acre,  as  aforesaid ;  and 
in  said  agreement  the  defendant  acknowledged  the  payment  by 
the  plaintiff  of  one  thousand  dollars  on  account  of  the  purchase 
price  of  said  land;  and  further  agreed  to  take  a  mortgage  con- 
ditioned for  the  payment  of  six  thousand  dollars  of  the  purchase 
money,  said  mortgage  to  be  payable  in  one  year  from  said  first 
day  of  ... ,  and  to  bear  interest  at  .  .  .  per  cent  per  annum ;  and 
defendant  further  agreed  that,  in  the  event  of  said  defendant's 
failure  to  perform  the  part  of  said  agreement  by  him  agreed  to 
be  performed,  he  would  pay  to  plaintiff  damages  therefor ;  that  the 
damages  accruing  to  plaintiff  on  account  of  such  failure  to  per- 
form were  then  and  there  agreed  to  amount  to  .  .  .  dollars. 

II.  That  on  the  [day  agreed]  at  [the  place  agreed]  the  plain- 
tiff was  ready  and  willing  to  fulfill  said  agreement  on  his  part 
in  all  respects  [or,  where  a  tender  was  necessary:  That  on 
the  ...  day  of  .  .  . ,  19 . .  ,  at  .  .  . ,  the  plaintiff  was  ready  and 
willing  to  fulfill  the  agreement  on  his  part  in  all  respects,  and 
then  and  there  offered  to  the  defendant  to  accept  a  conveyance 
of  the  premises,  and  tendered  to  the  defendant  a  mortgage 
drawn  and  executed  pursuant  to  the  agreement,  and  the  residue 
of  the  purchase  money  in  cash]  ;  and  otherwise  has  duly  per- 
formed all  the  conditions  of  said  agreement  on  his  part. 

III.  That  the  defendant  refused  to  convey  the  said  premises 
pursuant  to  the  agreement,  and  he  then  could  not,  and  cannot 
now,  convey  a  good  title  to  the  farm  free  of  all  incumbrances, 
but,  on  the  contrary,  the  same  was,  and  still  is,  subject  to 
various  defects  and  incumbrances,  and  in  particular  to  a  lease 
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made  by  him  to  the  trustees  of  the  school  district  for  the  erec- 
tion and  use  of  a  schoolhouse,  and  to  the  inchoate  right  of  dower 
of  the  wife  of  one  G.  H.,  who  is  still  living;  wherefore,  the  defend- 
ant failed  to  perform  his  agreement,  to  the  damage  of  the  plain- 
tiff in  the  sum  of  .  .  .  dollars. 

Second.  And  for  a  second  cause  of  action,  the  plaintiff 
alleges: 

[Restate  paragraph  I.] 

II.  That  the  payment  of  one  thousand  dollars,  hereinbefore 
stated  to  have  been  made  by  the  plaintiff  to  the  defendant  in 
pursuance  of  the  said  agreement,  was  made  by  a  negotiable 
promissory  note  for  that  amount,  made  by  this  plaintiff,  pay- 
able to  the  order  of  one  W.  H.,  and  indorsed  by  him,  which 
note  was  delivered  to  the  defendant,  and  accepted  by  him  in 
payment  of  said  sum  of  one  thousand  dollars,  and  still  remains 
in  his  possession. 

"Wherefore,  the  plaintiff  demands  judgment  against  the  defend- 
ant: 

1.  For  the  sum  of  .  .  .  dollars,  damages,  and  for  the  costs  of 
this  action;  2.  That  defendant  be  required  to  cancel  and  to 
deliver  up  to  plaintiff  said  note. 

§  5753.    Allegation  of  delivery  in  escrow. 
Form  No.  1636. 

I.  The  defendant  alleges  that  he  gave  said  deed  [or  other 
writing]  to  secure  the  repayment  of  .  .  .  dollars,  then  lent  by 
the  plaintiff  to  one  M.  N.,  and  that  he  delivered  said  deed,  not 
to  the  plaintiff  or  his  agent,  but  to  one  0.  P.,  as  in  escrow,  to 
be  kept  by  him  upon  condition  that  if  the  said  M.  N.  should 
within  .  .  .  months  secure  the  repayment  of  said  sum  of  money 
to  the  plaintiff  by  a  mortgage  upon  his  freehold  at  ... ,  that 
then  the  said  deed  should  be  immediately  dischaiged  and 
annulled,  and  returned  to  the  defendant,  and  that  only  in  case 
of  default  of  the  said  M.  N.  so  securing  the  repayment  of  the 
said  sum  should  the  said  deed  of  the  defendant  stand  in  force. 

II.  That  within  the  time  agreed,  and  on  the  .  .  .  day  of  ... , 
19..  ,  said  M.  N.  did  secure  the  repayment  of  the  said  sum  to 
the  plaintiff  by  a  mortgage  upon  said  freehold,  which  the  plain- 
tiff then  and  there  accepted  as  such  security,  whereby  the  deed 
of  the  defendant  so  delivered  in  escrow  became  void. 
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§  6754.    Denial  of  conditional  delivery. 

Form  No.  1637. 

The  defendant  denies  the  allegations  of  the  complaint  herein 
whereby  it  is  alleged  that  the  said  note  [or,  deed]  described  in 
said  complaint  was  executed  and  delivered  by  the  plaintiff  upon 
the  condition  or  understanding  set  forth  in  said  complaint;  and 
on  the  contrary  thereof,  this  defendant  alleges  that  the  said 
deed  [or,  note]  was  executed  and  delivered  by  the  said  plain- 
tiff absolutely  and  without  condition. 

§  5755.    Allegation  of  breach  of  warranty. 

Form  No.  1638. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  the  plaintiff  warranted  the  property  therein  men- 
tioned to  be  free  from  incumbrances. 

II.  That  there  was  then,  and  still  is,  a  mortgage  on  the  same, 
in  the  sum  of  .  .  .  dollars,  unsatisfied,  of  record  in  book  .  .  . , 
page  .  .  . ,  of  mortgages,  in  the  office  of  the  recorder  of  the 
county  of  .  .  . ,  in  this  state,  and  the  same  then  was,  and  still 
is,  a  valid  and  subsisting  lien  and  incumbrance  upon  the  said 
premises. 


§§  5756, 5757  covenants.  3188 

CHAPTER  CXXXVL 

COVENANTS. 

§  5756.  Action  on  covenant — Assi^ment  of  breach. — In  order 
to  enable  one  to  maintain  an  action  on  a  covenant,  there  must 
lot  only  be  a  breach  of  the  covenant,  but  some  loss  or.  damage 
to  the  covenantee.^  The  covenant  of  quiet  enjoyment  and  of 
general  warranty  requires  the  breach  to  show  an  eviction.^ 
Covenants  are  to  be  considered  dependent  or  independent 
according  to  the  intention  of  the  parties,  which  is  to  be  deduced 
from  the  whole  instrument.^  Where  covenants  are  dependent, 
an  action  cannot  be  maintained  without  showing  a  performance 
on  plaintiff's  part  of  every  affirmative  covenant.*  That  a  party 
covenanted  by  indenture,  imports  that  a  covenant  was  under 
seal;^  and  an  averment  of  execution  imports  delivery.^  The 
grantee  in  a  deed-poll  is  bound  by  the  covenants  therein  con- 
tained to  be  performed  by  him,  and  an  action  of  covenant  lies 
for  a  breach  thereof.  By  acceptance  of  such  a  deed,  the  grantee 
is  estopped  from  denying  his  covenants,  or  that  the  seal  attached 
to  the  deed  is  his  own  as  well  as  the  grantor's.  Even  if  an 
action  of  covenant  will  not  lie  in  such  case  against  the  grantee, 
a  court  of  equity  will  restrain  him  or  his  grantees  from  doing 
what,  by  such  covenant,  he  has  agreed  not  to  do."^ 

§  5757.  Covenant  to  sue. — A  covenant  not  to  sue  for  five 
years  is  no  bar  to  the  action;  but  the  defendant  must  rely  upon 
the  covenant  for  his  remedy.*  A  covenant  not  to  sue,  made  to 
a  portion  only  of  joint  debtors,  does  not  release  any  of  them.* 

1  Swall  V.  Clarke,  51  Cal.  227.  As  5  Cabell  v.  Vaughan,  1  Saund. 
to  averment  of  breach,  see  Woolley  291;  Phillips  v.  CUft,  4  Hurlst.  & 
V.  Newcombe,  87  N.  Y.  605.  N.  168. 

2  Rickert  v.  Snyder,  9  Wend.  416;  6  Brinckerhoff  t.  Lawrence,  2 
Marston   v.    Hobbs,    2    Mass.    433,    3  Sandf.  Ch.  400. 

Am.  Dec.  61.  7  Atlantic  Dock  Co.  v.  Leavitt,  54 

3  Philadelphia  B.  E.  Co.  v.  Howard,      N.  Y.  35,  13  Am.  Rep.  556. 

13  How.  307,  339,  14  L.  Ed.  157.  8  Rowland  v.  Marvin,  5  Cal.  501. 

4  Webster  v.  Warren,  2  Wash.  C.  »  Matthey  v.  Gaily,  4  CaL  62,  60 
C.  456,  Fed.  Cas.  No.  17339.                      Am.  Dec.  595. 
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§  5758.  Eviction,  what  is — Averment  of. — Eviction  by  proc- 
ess of  law  is  not  necessary  to  enable  an  action  to  be  maintained 
on  the  covenant.^"  And  an  averment  that  the  vendor  had  not 
a  good  and  sufficient  title  to  the  said  tract  of  land,  and  by 
reason  thereof  the  said  plaintiffs  were  ousted  and  dispossessed 
of  the  said  premises  by  due  course  of  law,  is  sufficient.^^  In  a 
declaration  upon  a  covenant  of  warranty,  it  is  necessary  to 
allege  substantially  an  eviction  by  title  paramount,  or  that  defend- 
ant warrantor  was  made  a  party  in  such  action  ;i2  but  no  formal 
terms  are  prescribed  in  which  the  averment  is  to  be  made.^* 
A  purchaser  in  possession  cannot  reclaim  the  purchase  money 
on  account  of  defect  in  the  title,  unless  he  has  been  evicted 
or  disturbed  ;i*  nor  on  the  ground  that  the  title  existed  else- 
where than  in  the  grantor.i^  That  the  plaintiff  was  lawfully 
evicted  from  the  right  and  title  to  the  premises  by  a  para- 
mount and  lawful  title  to  the  same  does  not  import  an  ouster 
from  possession.^^  Where  the  covenantee  is  held  out  of  possession 
by  one  in  actual  possession  under  a  paramount  title,  the 
covenant  is  broken.^'^  The  use  of  a  right  of  way  by  the  party 
entitled  to  it  is  an  eviction  of  the  servient  estate,  within  a 
covenant  of  warranty  against  all  "lawful  claims,"  for  which 
the  latter  may  sue  as  assignee  of  the  covenantee.^^ 

§  5759.  Judgment  covenants. — Where  the  parties  to  a  deed 
covenanted  severally  against  their  own  acts  and  incumbrances, 
and  also  to  warrant  and  defend  against  their  own  acts  and  those 
of  all  other  persons,  with  an  indemnity  in  land  of  an  equivalent 
value,  in  case  of  eviction,  these  covenants  are  independent,  and 
it  is  unnecessary  to  allege  in  the  declaration  any  eviction  or 
any  demand,  and  refusal  to  indemnify  with  other  lands,  but 
it  is  sufficient  to  allege  a  prior  incumbrance  by  the  acts  of 
the  grantors,  etc. ;  and  that  the  action  might  be  sustained  on 
the   first   covenant   for  the   recovery   of  pecuniary   damages.^* 

10  McGary  v.  Hastings,  39  Cal.  14  Salmon  v.  Hoffman,  2  Cal.  138, 
360,  2  Am.  Rep.  456.                                    56  Am.  Dec.  322. 

11  Day  V.  Chism,  10  Wheat.  449,  6  15  Fowler  v.  Smith,  2  Cal.  44. 

L.  Ed.  363.  16  Blydenberg  t.   Cotheal,  1  Duer, 

12  Baumgarten     v.     Chipman,     30      176. 

atah,  466,  86  Pae.  411.  17  Witty  v.  Hightower,  12  Smed.  ft 

13  Rickert  v.  Snyder,  9  Wend.  416;       M.  (Miss.)  478. 

Day  V.   Chiam,  10  Wheat.  449,  6  L.  is  Russ  v.  Steele,  40  Vt.  310. 

Ed.  363.  19  Duvall  v.  Craig,  2  Wheat.  45,  4 

L.  Ed.  ISO. 
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§  5760.  General  covenant  of  warranty. — If  a  deed  contains 
a  general  covenant  of  warranty  of  lands  thereby  intended  to 
be  conveyed,  and  also  a  covenant  that  if  any  portion  of  the  land 
has  been  before  conveyed  to  other  persons,  the  grantor  will  con- 
vey to  the  grantee  other  lands  of  like  quality,  the  former  covenant 
relates  to  land  which  the  deed  purports  to  convey,  and  not  to 
the  land  which  the  grantor  covenanted  to  convey  in  the  latter 
covenant.^"  Where  a  deed  purported  to  convey  tide-land  as 
well  as  upland,  though  at  the  time  the  greater  part  of  the  land 
was  openly,  plainly,  visibly,  and  notoriously  tide-land  owned 
by  the  state,  and  the  covenant  warranting  the  entire  tract,  the 
defendant  was  liable  for  a  breach  thereof.-^  A  deed  containing 
a  general  covenant  to  warrant  and  defend  against  "all  persons 
whatsoever"  includes  a  warranty  against  the  state. -^  Where 
land  is  sold  with  a  covenant  of  warranty,  accompanied  with  deliv- 
ery of  possession,  and  the  purchaser  gave  a  note  in  payment,  the 
warranty  and  the  promise  to  pay  are  independent  covenants.^^ 
A  covenant  of  the  grantor,  warranting  the  title  of  the  land  sold 
as  "indisputable  and  satisfactory,"  is  not  broken  if  the  title  is 
good  and  valid.^*  A  covenant  of  non-claim  in  a  deed  amounts  to 
a  covenant  of  warranty,  and  operates  equally  as  an  estoppel.^^ 
The  covenant  of  warranty  runs  with  the  land,  and  the  vendor  is 
liable  directly  to  the  person  evicted. ^^  Wliere  a  covenant  of 
warranty  is  based  upon  a  right  or  title,  which  is  subsequently, 
by  a  judgment  of  the  court,  adjudged  invalid,  and  five  years 
are  given  by  statute  to  appeal  from  said  judgment,  an  action 
for  breach  of  the  covenant  will  not  lie  till  the  five  years  have 
expired.2^ 

§  5761.  Notice  of  action. — Verbal  notice  is  suflficient.^s  If 
the  covenantor  has  notice  of  the  action,  the  covenantee  is  not 
bound  to  defend.  The  proceedings  will  be  conclusive  against  the 
covenantor  in  this  action.^^ 

20  Vance  v.  Pena,  33  Cal.  631,  25  Gee  ▼.  Moore,  14  Cal.  472. 

21  West  Coast  Mfg.  Co.  v.  West  26  Blackwell  v.  Atkinson,  14  Cal. 
Coast  Imp.  Co.,  25  Wash.  627,  66  Pac.      470. 

97,  62  L.  R.  A.  763.  27  Hills  v.  Sherwood,  33  Cal.  474. 

22  Id.  28  See   Kelly    v.    Dutch    Church   of 

23  Norton  v,  Jackson,  5  Cal.  263,  Schenectady,  2  Hill,   105. 

24  Winter  v.  Stock,  29  Cal.  407,  89  29  .lackson  v.  Marsh,  5  Wend,  44; 
Am.  Dec.  57.  Cooper  v.  Watson,  10  Wend.  202. 


3191  COVENANTS.  §§  5762-5764 

§  5762,  Remedy. — If  a  party  takes  a  conveyance  vrithout 
covenants,  he  may  rely  upon  the  covenants  implied  by  statute^*^ 
in  case  of  failure  of  title;  and  if  he  takes  a  conveyance  with 
covenants,  his  remedy  upon  failure  of  title  is  confined  to  them.^i 

§  5763.  Time  to  sue. — Where  the  state  evicted  a  person  claim- 
ing state  land  under  a  deed,  in  1894,  and  an  action  for  breach  of 
warranty  of  the  deed  was  commenced  in  1899,  the  six-year 
statute  of  limitations  will  not  bar  a  recovery .'2 

§  5764.  Assignment  of  breach — Payment  by  covenantee. — A 
breach  of  covenant  is  sufficiently  assigned  by  negativing  the 
words  of  the  covenant.^^  If  the  special  facts  to  negative  a 
covenant  are  necessarily  included  in  the  general  averment  of 
the  breach,  a  distinct  and  substantive  averment  of  them  is  not 
necessary.3*  A  general  covenant  against  incumbrances  is  broken 
by  the  existence  of  an  incumbrance  at  the  making  of  the  deed. 
The  breach  must  set  out  the  particular  incumbrance  relied  on.^s 
In  an  action  on  an  alleged  breach  of  warranty  in  a  deed  for  the 
failure  of  title  to  certain  lands,  an  allegation  in  the  complaint 
that  the  defendant  "claimed  to  own,  and  held  itself  out  as  the 
owner  of,  all  lauds  to  deep  water,"  at  the  time  the  contract  of 
sale  was  made,  a  year  before  the  deed  was  executed,  was  properly 
stricken  out  as  irrelevant  and  immaterial.^' 

An  allegation  that  certain  persons  recovered  judgment  against 
the  owner,  which  were  liens  and  incumbrances,  is  sufficient, 
without  stating  the  fact  of  docketing  said  judgment,  or  its  legal 
effect.''''  A  covenant  that  the  whole  amount  of  a  judgment  is  due 
is  not  to  be  construed  to  mean  that  no  one  of  the  judgment  debtors 
has  been  released.'^  When  an  action  is  brought  on  the  breach 
of  a  covenant  in  the  contract,  it  is  enough  to  allege  the  con- 
so  Cal.  Civ.  Code,  §  1113.  Julliand    t.    Burgott,    11    Johns.    6; 

31  Peabody  v.  Phelps,  9  Cal.  213.  Thomas   v.   Van   Ness,   4   Wend.   549. 

32  West  Coast  Mfg.  etc.  Co.  v.  Compare  People  v.  Russell,  4  Wend. 
West  Coast  Imp.  Co.,  25  Wash.  627,      570. 

66  Pac.  97,  62  L.  R.  A.  763.  36  West    Coast    Mfg.    etc.    Co.    v. 

33  McGeehan  v.  McLaughlin,  1  West  Coast  Imp.  Co.,  25  Wash.  627, 
Hall,  37.     See  Woolley  v.  Newcombe,       66  Pac.  97,  62  L.  R.  A.  763. 

87  N.  Y.  605.  37  Cady  v.    Allen,    22    Barb.    388. 

34  Randel  v.  President  etc.  Chesa-  See,  also,  Chamberlain  v.  Gorham, 
peake  etc.  Canal  Co.,  1  Har.  (Del.)  20  Johns.  746;  reversing  20  Johns. 
151 ;    Breckenridge's    Admr.    v.    Lee's  144. 

Exrs.,  3   Bibb.    (Ky.)    330.  38  Bennett  v.  Buchan,  5  Abb.  Pr. 

35  Shelton   v.   Pease,   10  Mo.   473;       (N.  S.)  412. 
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veyance  according  to  its  legal  effect,  showing  a  consideration 
for  the  covenant,  and  then  set  forth  a  copy  of  the  covenant,^* 
thus  combining  the  two  systems  of  pleading  for  the  sake  of 
brevity.  This  method  will  be  desirable  when  the  contract  is  of 
great  length.  So  in  a  c  )venant  to  pay  certain  accounts  it  is  not 
necessary  to  set  out  the  accounts  so  paid,  thereby  producing 
great  prolixity. ^^  Where  a  complaint  avers  a  sale  and  con- 
veyance, the  existence  of  the  mortgage,  the  execution  of  the 
bond,  the  failure  of  the  defendant  to  comply  with  its  conditions, 
the  consequent  sale  of  the  premises  under  the  mortgage,  and 
their  loss  to  the  plaintiff,  it  was  held  sufficient  on  demurrer.'*^ 
And  consideration  need  not  be  alleged,  as  in  pleading  on  a  sealed 
instrument  the  seal  imports  consideration.  Without  the  aver- 
ment of  payment  of  the  incumbrance,  plaintiff  can  recover  only 
nominal  damages,^^  except  in  the  case  of  a  covenantee  who 
bought  for  the  purpose  of  a  resale,  with  notice  to  the  cove- 
nantor at  the  time  of  sale.^^  In  such  a  ease  those  facts,  and  the 
diminution  in  value  of  the  estate,  and  the  expenditure  in  paying 
off  the  incumbrance,  should  be  alleged,  the  latter  as  a  special 
averment  of  damage.** 

§  5765.  The  same — Description  of  land  conveyed. — A  brief 
description  will  be  sufficient,  with  profert  of  conveyance.*^ 

§  5766.  Condition  precedent. — Where  a  deed  contains  a  cove- 
nant that  in  case  the  grantees  shall  pay  a  certain  sum  of  money 
before  a  certain  day  "then  this  instrument  is  to  take  effect  as  a 
full  and  complete  conveyance  in  fee  of  all,"  etc.,  the  payment 
of  the  purchase  money  was  held  to  be  a  condition  precedent  to 
vesting  the  estate.** 

§  5767.  Covenant  in  mortgage. — If  the  mortgagor  covenants 
to  pay  and  discharge  all  legal  mortgages  and  incumbrances,  the 
covenant  will  make  the  mortgagor  personally  liable  for  the  sum 

39  Swan's  PI.  198.  43  Batchelder   v.    Sturgia,   3    Cush. 

40  Jones  V.  Hurbaugh,  5  N.  Y.  Leg.      201. 

Obs.  19.  44  De   Forest   v.   Lcete,   16   Johns. 

41  McCarty  v.  Beach,  10  Cal.  461.  122. 

42  Delavergne  v.  Norris,  7  Johns.  45  1  Saund.  233,  n.  2;  2  Chit.  PI. 
358,  5  Am.  Dec.  281;  Hall  v.  Dean,  192,  n.  1;  Dunham  v.  Pratt,  14  Johns. 
13   Johns.   10.5;    Stanard  v.   Eldridge,  372. 

16  Johns.  254.  46  Mesick  v.  Surderland,  6  Cal.  297. 
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due  and  secured  by  an  executory  contract  for  a  morto:age  not 
under  seal  or  recorded,  if  the  mortgagor  had  actual  notice  of  it, 
and  the  mortgage  will  become  security  for  the  performance  of 
the  covenant.^'^  It  does  not  put  the  purchaser  from  the  mort- 
gagor upon  any  inquiry  as  to  any  mortgages  or  incumbrances 
not  of  record.^* 

§  5768.  Measure  of  damag-es. — A  party  having  been  defeated 
in  a  suit  against  him  for  damages  for  having  interfered  with 
an  easemept  on  his  land  may  recover  of  his  warrantor  the  damage 
he  has  sustained  in  consequence  of  the  breach  of  the  covenant 
against  incumbrances,  and  such  costs  and  expenses  as  he  has 
fairly  and  in  good  faith  incurred  in  attempting  to  maintain  and 
defend  his  titlc*^  He  was  not  bound  to  follow  the  advice  of  his 
warrantor  by  suing  the  party  who  claimed  the  easement  and 
entered  upon  the  premises.^"  "There  is,"  says  Lord  Mansfield, 
"a  difference  between  covenants  in  general  and  covenants  secured 
by  a  penalty  or  forfeiture.  In  the  latter  case,  the  obligee  has  his 
election;  he  may  either  bring  an  action  of  debt,  and  recover 
the  penalty,  after  which  recovery  of  the  penalty  he  cannot  resort 
to  the  covenant;  or,  if  he  does  not  choose  to  go  for  the  penalty, 
he  can  proceed  upon  the  covenant  and  recover  more  or  less  than 
the  penalty  toties  quoties."  ^^ 

Where  defendant  in  good  faith  sold  and  attempted  to  convey 
to  plaintiff  by  warranty  deed  the  land  within  a  certain  inclosure, 
but  did  not  have  full  title  to,  and  her  deed  did  not  cover  a  por- 
tion of,  the  land,  plaintiff's  remedy  would  be  in  an  action  for 
damages  for  breach  of  the  warranty,  which,  under  section  3304 
of  the  California  Civil  Code,  would  be  such  portion  of  the  price 
as  the  value  of  the  property  affected  by  the  breach  bore  at  the 
time  of  the  granting  to  the  value  of  the  whole  property.^^  Where 
two  tracts  of  land  are  sold  with  covenant  of  warranty,  and  title 
to  one  fails,  the  measure  of  damages  is  a  portion  of  the  consid- 
eration money  corresponding  to  the  proportionate  value  of  the 
tract  lost.  The  measure  of  damages  for  a  breach  of  a  covenant 
of  warranty  of  title  is  the  consideration  money  lost  to  the  buyer, 

47  Eaeouillat  v.  Sansevain,  32  Cal.  Lowe  v.  Peers,  4  Burr.  2225.  See, 
376.  also,  Bird  v.  Kandall,   1  W.  Bl.   373, 

48  Eaeouillat  v.  Eene,  32  Cal.  450.  387;    Winter   v.    Trimmer,    1    W.    Bl. 

49  Smith  V.  Sprague,  40  Vt.  43.  395 ;  Harrison  v.  Wright,  13  East,  343. 

50  Id.  52  Hoffman  v.  Kirby,  136  Cal.  26, 
61  Sedgwick  on  Damages,  424.    See      G8  Pac  321. 
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and  not  the  value  of  the  property  less  any  unpaid  consideration. 
The  value  of  improvements  made  under  a  contract  for  a  deed 
cannot  be  recovered  in  an  action  for  breach  of  covenant  of  war- 
ranty in  the  deed,  the  contract  of  sale  having  become  merged  in 
the  deed.^2  An  attorney's  fee,  in  addition  to  the  statutory  attor- 
ney's fee,  cannot  be  allowed  in  an  action  for  damages  for  the 
alleged  violation  of  the  covenants  of  a  lease.^* 

§  5769.  Personal  responsibility. — B.  gave  P.  an  option  on 
land  by  an  agreement  providing  that  P.  should  open  a  highway 
across  such  land  and  other  land  not  then  owned  but  to  be 
acquired  by  P.  Such  contract  was  recorded;  the  option  was 
exercised,  a  deed  given,  making  no  refei-ence  to  the  highway, 
but  with  a  collateral  undertaking  continuing  the  agreement  to 
open  the  highway;  and  P.  acquired  the  other  land.  In  a  suit 
for  specific  performance  of  the  agreement  as  to  the  highway, 
by  a  purchaser  of  other  land  of  B.  against  the  purchaser  of 
P. 's  land,  it  was  held  that  the  agreement  was  only  an  executory 
undertaking,  wholly  collateral  to  the  land,  and  entirely  per- 
sonal, creating  no  easement,  and,  even  if  enforceable  in  plain- 
tiff's favor  against  P.,  so  far  as  concerns  the  land  which  P. 
acquired  from  B.,  was  not  binding  on  defendant,  who  did  not  know 
of  it,  the  record  of  the  agreement  not  being  constructive  notice 
to  him  in  view  of  the  deed  apparently  conveying  the  title  with- 
out reference  to  it.^^ 

§  5770.  Estoppel. — One  who  has  covenanted  with  executors, 
as  such,  that  third  persons  should  satisfy  and  discharge  a  mort- 
gage, is  thereby  estopped  from  denying  the  right  of  executors 
to  sue  on  such  covenant  in  their  representative  capacity.^^  But 
a  subsequent  grantee  may  maintain  an  action  against  the  grantor 
on  a  covenant.^"^  The  fact  that  the  grantee  has  some  notice,  from 
third  parties,  that  the  grantor  had  parted  with  title  to  certain 
water,  which  v/as  covered  by  a  covenant  of  warranty  in  a  deed 
from  the  grantor  to  the  grantee,  does  not  estop  the  grantee  from 
a  recovery  on  acount  of  the  breach  of  such  warranty.^* 

53  West  Coast  Mfg.  etc.  Co.  v.  56  Farnham  v.  Mallory,  5  Abb.  Pr. 
West  Coast  Imp.  Co.,  31  Wash.  610,       (N.  S.)   380. 

72  Pac.  455.  57  Colby     T.     Osgood,     29     Barb. 

54  Spencer   v.    Commercial   Co.,    36      339. 

Wash.  374,  78  Pac.  914.  58  Bailey  v.  Murphy,  19  Colo.  App. 

55  Houston   V.    Lahm,   44   Or.   610,      310,  74  Pac  798. 
76  Pac.  641,  65  L.  E.  A.  799. 
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§  5771.  Incumbrances. — The  term  "incumbrances"  includes 
taxes,  assessments,  and  all  liens  upon  real  property. ^^  No  tax  or 
assessment  can  exist  until  the  amount  thereof  is  ascertained  and 
determined.  Hence,  although  the  expense  has  been  incurred  at 
the  time  of  conveyance,  to  meet  which  a  local  assessment  is 
subsequently  laid  upon  the  premises  conveyed  which  are  legally 
chargeable  therewith,  such  assessment  does  not  constitute  a  breach 
of  the  covenant  against  incumbrances.^**  Only  nominal  damages 
can  be  recovered  until  after  actual  payment  of  the  incum- 
brance.®^ 

The  fact  that  one  of  the  deeds  under  which  a  grantor  deraigned 
title  contained  a  covenant  that  no  liquor  saloon  should  be  main- 
tained on  the  premises,  with  a  condition  of  reversion  in  case  of 
breach  of  such  covenant,  did  not  constitute  a  breach  of  the 
grantor's  implied  covenant  against  incumbrances,  in  the  absence 
of  any  eviction  or  disturbance  of  the  grantee  or  any  damage 
suffered  by  him.^^  Defendants  sold  a  city  lot  to  plaintiffs  by  a 
deed  warranting  against  incumbrances.  After  the  sale  the  vendors 
paid  an  assessment  for  a  public  improvement,  which  had  been 
levied  prior  to  the  sale  of  the  property.  Thereafter  the  assess- 
ment was  found  illegal  by  the  court,  and  the  court  passed  an 
act  providing  for  a  reassessment.  Such  an  assessment  was  a 
breach  of  the  covenant,  and  the  amount  paid  thereon  by  the 
vendees  could  be  recovered  by  them  of  the  vendors.^^  In  an 
action  by  husband  and  wife  to  recover  on  a  covenant  against 
incumbrances  contained  in  a  deed  to  the  wife,  it  is  immaterial 
which  of  plaintiffs  actually  paid  over  the  money  to  remove  the 
incumbrance,  if  it  was  in  fact  done  with  their  money.^* 

§  5772.  Purchase  after  breach. — A  purchaser  of  a  mill,  after 
breach  of  covenant  by  a  idilroad  company,  with  its  former  owner, 
to  dig  a  new  channel,  etc.,  for  the  mill-stream,  cannot  sue  on  said 
covenant.®^  Where  defendant  made  a  valid  agreement  with  three 
partners  not  to  do  business  in  a  certain  place,  and  two  of  said 

59  Cal.  Civ.  Code,  §  1114.  62  Thurgood    v.    Spring,    139    Cal. 

60  Dowdney  v.  Mayor  etc.,  54  N.  Y.       596,  73  Pac.  456. 

186.     See   ue  Peyster  v.   Murphy,  39  63  Green  v.  Tidball,  26  Wash.  338, 

N.  Y.  Super.  Ct.  (7  Jones  &  Sp.)  255.       67  Pac.  84,  55  L.  R.  A.  879. 

61  Reading  v.  Gray,  37  N.  Y.  Super.  64  Id. 

Ct.    (5   Jones   &  Sp.)    79.      See,   also,  65  Junction  R.  R.  Co.  v.  Sayers,  28 

Blythe   v.  Gately,   51   Cal.   236,  as  to       Ind.  318. 
T»hen  taxes  become  a  lien. 
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partners  sold  out  to  a  third,  and  left  said  place,  but  the  third 
resold  to  defendant,  and  released  said  agreement,  it  was  held 
that  the  other  two  partners  could  not  sue  for  a  breach,  as  the 
agreement  was  incident  only  to  the  business.^® 

§  5773.  To  what  covenant  attaches. — Every  covenant  relating 
to  the  thing  demised  attaches  to  the  land,  and  runs  with  it.®'^ 
But  where  the  warranty  in  a  deed  contains  a  covenant  to  "war- 
rant and  defend  the  premises  conveyed,  from  and  against  all 
or  any  incumbrances,  claims  or  demands,  created,  made  or  suf- 
fered, by,  through  or  under  him,  and  against  none  other,"  the 
warranty  in  the  deed  attaches  itself  to  the  interest  conveyed,  and 
not  to  the  land  itself.^^  A  covenant  of  seisin  runs  with  the  land, 
and  is  divisible ;  so  that  if  the  land  be  sold  in  parcels  to  different 
purchasers,  each  may  maintain  an  action  on  the  covenant.*^ 
"Where  the  covenantee  in  a  deed  of  land  takes  possession  and  con- 
veys, a  covenant  of  warranty  in  the  deed  to  him  will  pass  to  his 
grantee,  although  the  covenantor  was  not  in  possession  at  the 
time  of  his  conveyance.'^®  A  covenant  to  convey,  contained  in  a 
lease,  runs  with  the  land  and  may  be  assigned.'^^ 

§  5774.  Implied  covenant. — "Where  a  deed  containing  the 
words  "grant,  bargain,  and  sell,"  recites  a  mortgage  existing 
at  the  time  of  the  conveyance,  with  a  warranty  against  the 
same,  the  general  covenant  implied  by  the  words  ' '  grant,  bargain, 
and  sell,"  is  restrained  by  the  special  covenant.'^^  _^^  the  spe- 
cial covenant  is  not  a  covenant  to  pay  the  mortgage. 

§  5775.  Mortgage. — ^When  premises  are  described  in  the  grant- 
ing part  of  a  deed  as  subject  to  a  mortgage,  such  mortgage  will 
not  be  in  the  covenant  against  incumbrances.'^^  A  covenant  by  a 
vendor  of  real  estate,  that  neither  he  nor  his  assigns  will  sell  any 
marl  from  the  adjoining  premises,  will  not  be  enforced  in  equity 
against  the  alienee  of  the  land  intended  to  be  burdened  with  the 
covenant.'^* 

66  Gompers  v.  Rochester,  56  Pa.  St.  to  Wead  v.  Larkin,  .54  111.  489,  5 
194.  Am.  Eep.  149. 

67  Laffan  v.  Naglee,  9  Cal.  662,  71  Hagar  v.  Buck,  44  Vt.  285,  5 
70  Am.  Dec.  678.  Am.  Rep.  368. 

68  Kimball     v.     Semple,     25     CaL  72  Shelton  v.  Pease,  10  Mo.  473. 
440.  73  Freeman  v.  Foster,  55  Me.  508- 

69  Schofield  V.  Iowa  Homestead  74  Brewer  v.  Marshall,  19  N.  J.  Eq. 
Co.,  32  Iowa,  317,  7  Am.  Rep.  197.  537. 
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§  5776,  Essential  averments. — In  an  action  of  covenant  it 
must  appear  in  the  complaint  witli  v^hom  the  covenant  was  made, 
the  performance  or  readiness  to  perform,  or  the  excuse  for  non- 
performance of  a  condition  precedent,  at  the  place  and  vi^ithin  the 
time  specified.'^^  An  action  cannot  be  maintained  on  a  covenant 
of  seisin,  unless  a  breach  and  an  eviction  be  alleged."^*^  And 
when  there  has  not  been  an  eviction,  something  equivalent  must 
be  averredJ''^  It  is  sufficient  to  negative  the  words  of  the 
covenantJ^  It  is  not  necessary  that  a  breach  of  a  covenant 
should  be  assigned  in  the  very  words  of  the  covenant.  It  is 
sufficient  to  aver  what  is  substantially  a  breach.'^^ 

§  5777.  Implied  covenants. — A  deed  containing  the  words 
"grant,  bargain,  sell,  and  enfeoff,"  is  operative  as  a  deed  of 
feoffment,  and  livery  of  seisin  is  not  necessary.^®  And,  under 
the  statute  of  Missouri,  it  was  held  that  they  are  separate  and 
independent  of  each  other.^^  In  Illinois,  the  words  "grant,  bar- 
gain, and  sell,"  express  covenants  that  the  grantor  is  seised  of  an 
indefeasible  estate  in  fee  simple,  free  from  incumbrances  done 
or  suffered  by  the  grantor,  as  also  for  quiet  enjoyment  against 
the  grantor,  his  heirs  and  assigns. ^^  n  embraces  such  incum- 
brances only  as  the  vendor  has  control  of,  and  not  an  outstanding 
mortgage  created  by  his  grantor.^s  In  Washington,  the  statute 
provides  that  bargain-and-sale  deeds  for  conveyance  of  land,  recit- 
ing that  the  grantor  does  "bargain,  sell,  and  convey,"  shall  be 
adjudged  an  express  covenant  that  the  grantor  had  the  fee.^^  In 
California,  the  Civil  Code  provides  that  "from  the  use  of  the 
word  'grant'  in  any  conveyance  by  which  an  estate  of  inheritance 
or  fee  simple  is  to  be  passed,  the  following  covenants,  and  none 
other,  on  the  part  of  the  grantor,  for  himself  and  his  heirs  to  the 
grantee,  his  heirs  and  assigns,  are  implied,  unless  restrained  by 

75  Keatly  v.  McLaugherty,  4  Mo.  78  4  Kent  Com.  479;  Eickert  v. 
221.  Snyder,  9  Wend.  416. 

76  Robinson  v.  Neil,  3  Ohio,  525;  79  Fletcher  v.  Peek,  6  Cranch,  87, 
King   V.   Kerr's   Admr.,   5   Ohio,   155,  3  L.  Ed.  162. 

22    Am.    Dec.    777.      See    Bowne    v.  80  Perry  v.  Price,  1  Mo.  553. 

Wolcott,  1  N.  Dak.  497,  48  N.  W.  426;  81  Alexander  v.  Schreiber,   10  Mo. 

Mygatt  V.  Coe,  124  N.  Y.  212,  26  N.  460. 
E.  611,  11  L.  R.  A.  646.  82  Mosely  v.  Hunter,  15  Mo.  322. 

77  Robinson  v.  Neil,  3  Ohio,  525;  83  Armstrong  v.  Darby,  26  Mo. 
King  V.  Kerr's  Admr.,  5  Ohio,  155,  22  517. 

Am.   Dec.   777;    McGary  v.   Hastings,  84  Blood  v.  Sielert,  38  Wash.  643, 

39  Cal.  360,  2  Am.  Rep.  456.  80  Pac.  799. 
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express  terms  in  such  conveyance:  1.  That  previous  to  the  time 
of  the  execution  of  such  conveyance,  the  grantor  has  not  con- 
veyed the  same  estate,  or  any  right,  title,  or  interest  therein,  to 
any  person  other  than  the  grantee ;  2.  That  such  estate  is  at  the 
time  of  the  execution  of  such  conveyance  free  from  incumbrances 
done,  made,  or  suffered  by  the  grantor,  or  any  person  claiming 
under  him.  Such  covenants  may  be  sued  upon  in  the  same  man- 
ner as  if  they  had  been  expressly  inserted  in  the  conveyance. '  *  s' 
Prior  to  the  code,  however,  it  was  held  that  where  there  are  no 
covenants  of  seisin,  etc.,  in  the  deed  the  law  will  not  imply  other 
covenants  than  those  for  quiet  possession. ^^ 

"Where  plaintiff  contracted  with  defendant  for  the  purchase  of 
land,  at  which  time  a  water-right  was  appurtenant  thereto,  and 
defendant  afterwards  executed  a  deed  "granting"  the  land  to 
plaintiff,  ''together  with  the  water-right  thereon,"  which  was 
the  one  appurtenant  to  the  land  when  the  negotiations  w^e  begun, 
and  in  the  mean  time  he  had  conveyed  the  water-right  to  another, 
it  was  held  that  he  was  liable  to  the  purchaser  for  the  value  of 
the  water-right. ^'^ 

§  5778.  Damages,  measure  of. — When  the  grantor,  in  a  deed 
containing  a  covenant  of  seisin,  has  not  title  to  the  land,  the 
covenant  is  broken  the  instant  it  is  made.^^  Such  a  covenant  is 
an  assurance  to  the  purchaser  that  the  grantor  has  the  estate 
both  in  quantity  and  quality.*^  But  where  the  vendor  was 
actually  seised,  but  of  a  defeasible  estate,  the  damages  should  be 
merely  nominal  until  the  estate  has  been  actually  defeated.^^ 
The  rule  of  damages,  where  there  has  been  an  actual  loss  of 
the  premises,  is  the  purchase  money  and  interest.  Where  the 
plaintiff  has  purchased  the  paramount  title,  it  is  the  sum  actually 
and  in  good  faith  paid  for  the  paramount  title,  and  the  amount 
expended  in  defending  his  possession;  provided,  such  damages 
shall  in  no  case  exceed  the  purchase  money  and  interest.*^ 

85  Cal.  Civ.  Code,  §  1113.  Mosely  v.  Hunter,  15  Mo.  322.     See, 

86  Fowler  v.  Smith,  2  Cal.  39.  also,  Cowdrey  v.  Coit,  44  N.  Y.  382, 

87  Lyles  V.  Perrin,  134  Cal.  417,  66      4  Am.  Eep.  690. 

Pac.  472.  91  McGary  v.  Hastings,  39  Cal.  360, 

88  Nichols  ▼.  Nichols,  5  Hun,  108.  2  Am.  Eep.  456.     See,  also.  Sears  v. 

89  Pecare  v.  Chouteau,  13  Mo.  Stinson,  3  Wash.  615,  29  Pac.  205; 
527.  Price  v.  Deal,  90  N.  C.  290 ;  Huntsman 

90  Eeese  v.  Smith,  12  Mo.  344;  v.  Hendricks,  44  Minn.  423,  46  N.  W. 
Bircher    v.    Watkins,    13    Mo.    521;  910. 
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§  5779.  Death  of  covenantor. — Where  the  covenantor  dies  be- 
fore the  discovery  of  the  defect  of  title,  and  his  personal  repre- 
sentatives procure  a  good  title  and  tender  a  deed  to  the  covenantee, 
a  court  of  equity  will  compel  him  to  accept  such  conveyance, 
and  enjoin  a  judgment  at  law  for  a  breach  of  the  covenant.^2 

§  5780.  Covenant  to  build  party-wall. — A  covenant  between 
A.  and  B.,  owners  of  adjoining  premises,  that  A.  may  build  a 
party-wall,  half  on  each  lot,  and  that  when  B.  uses  the  same  he 
shall  pay  half  its  cost,  is  personal,  and  does  not  pass  with  the 
land  to  A. 's  grantee.^^  But  in  California,  such  an  agreement 
creates  an  easement,  attaching  to  the  land.^^* 

§  5781.  Covenant  to  remove  buildings. — A  covenant  entered 
into  between  owners  of  adjoining  city  lots,  for  themselves  and 
all  claiming  under  them,  to  the  effect  that  all  buildings  erected 
on  such  lots  shall  be  set  back  a  specified  distance  from  the  line 
of  the  street  on  which  the  lots  front,  is  a  covenant  which  equity 
will  enforce  between  the  parties  to  it,  in  favor  of  one  against 
the  other,  or  in  favor  of  one  against  any  subsequent  grantee 
of  either  lot.^^  Where  the  lessee  stipulates  to  surrender  the 
premises  at  the  end  of  the  term,  "reasonable  use  and  wear 
thereof,  and  damages  by  the  elements,  excepted,"  it  does  not 
authorize  the  tenant  to  remove  buildings  erected  by  him  on  the 
lot,  even  if  there  be  evidence  of  an  oral  agreement  to  that  effect.^^ 

§  5782.  Special  damages. — In  an  action  to  recover  damages 
for  the  breach  of  a  contract,  if  the  damages  do  not  necessarily 
arise  from  the  breach  complained  of,  so  as  to  be  implied  by  law. 
the  plaintiff  must  specify  in  his  declaration  the  particular  damage 
he  has  sustained,  or  he  will  not  be  permitted  to  give  evidence 
of  it.^^  A  purchaser  of  personalty  who  has  taken  possession 
under  a  bill  of  sale  purporting  to  convey  title,  and  who  is  in  the 
undisputed  possession  and  enjoyment  thereof,  is  not  entitled  to 
recover  substantial  damages  based  on  the  breach  of  the  seller's 
covenant  to  furnish  a  good  title.^'^ 

92  Reese  v.  Smith,  12  Mo.  344.  95  Jungennan    v.    Bovee,    19    Cal. 

93  Bloch  V.  Isham,  28  Ind.  37,  92       355. 

Am.  Dec.  287.  96  Bogert    v.    Burkhalter,    2    Barb. 

93«  Cal.  Civ.  Code,  §  801,  subd.  12.  525. 

94  Roberts  v.  Levy,  3  Abb.  Pr.  (N.  97  Barnum  r.  Cochrane,  143  CaL 
S.)  311.  642,  77  Pac.  656. 
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§  5783.  Covenant  as  to  use  and  occupation. — Restrictions  and 
prohibitions  in  the  use  of  real  property  are  not  favored  by  lav<r, 
and  the  terms  of  such  covenants  will  be  confined  to  their  accepted 
usage  and  the  intention  of  the  parties.  So  an  agreement  to  prohibit 
the  drilling  for  oil  \y  the  terms  of  any  deed  to  certain  lands 
will  not  be  construed  to  prohibit  the  leasing  of  such  premises 
for  that  purpose. ^^  A  covenant  that  property  conveyed  is  not 
to  be  used  for  business  purposes  does  not  run  with  the  land,  but 
is  a  personal  covenant,  not  binding  on  the  assigns  of  the  covenan- 
tor, nor  inuring  to  the  benefit  of  the  successors  or  assigns  of 
the  covenantee.^^  Personal  covenants  bestowing  benefits  and 
imposing  restrictions  on  the  use  of  la^d,  known  to  a  subsequent 
purchaser  from  the  covenantor,  may  be  enforced  in  equity  against 
such  purchaser.!"®  A  restrictive  liquor  covenant  in  a  deed,  to  be 
enforceable  against  a  subsequent  grantee,  must  have  been 
brought  to  his  notice,  either  actual  or  constructive,  and  such 
notice  should  be  pleaded.^^^ 

§  5784.  Stipulation  to  build. — Where  the  lessee  stipulated  to 
build  a  wharf,  but  specified  no  particular  time,  the  lessor,  before 
the  expiration  of  the  term,  could  have  no  legitimate  cause  of 
complaint.!°2  if  the  lessee  covenants  to  build  on  the  demised 
premises  within  a  given  time,  the  covenant  is  not  a  continuing 
covenant,  and  if  he  fails  to  build,  the  receipt  of  rent  by  the 
lessor  accruing  after  the  end  of  the  time  given  is  a  waiver  of 
the  forfeiture. !*^2  A  sublessee  cannot  recover  from  the  lessor  the 
damages  accruing  on  account  of  a  change  of  street  grade. !•** 

§  5785.  Alleged  nuisance. — In  an  action  upon  a  covenant 
against  nuisance,  it  must  be  shown  what  the  alleged  nuisance  is, 
and  how  it  has  injured  the  complainant. ^"^ 

§  5786.  Damages  on  former  suit. — Where  damages  have  been 
recovered  in  a  former  action  on  the  same  cause,  it  is  proper  to 

98  Test  Oil  Co.  V.  La  Tourette,  19  102  Chipman  v.  Emeric,  5  Cal.  49, 
Okla.  214,  91  Pac.  1025.  63  Am.  Dec.  80. 

99  Los  Angeles  Terminal  Land  Co.  103  McGlynn  v.  Moore,  25  CaL 
▼.  Muir,  136  Cal.  36,  68  Pac,  308;  Cal.  384. 

Civ.  Code,  §  1462.  104  Hoppe  v.  Rosenberg,  45  Wash. 

100  Hunt   V.   Jones,   149    Cal.    297,      568,  88  Pac.  1114. 

86  Pac.  686.  io5  Bogert  v.  Burkhalter,  2  Barb. 

101  Judd    .  Eobinson,  41  Colo.  222,       525. 
124  Am.  St.  Rep.  128,  92  Pac.  724. 
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allege  that  fact,  and  that  damages  now  sued  for  accrued  since 
the  commencement  of  the  former  action.^^^' 

§  5787.  Assigning  breach. — In  a  declaration  upon  an  agree- 
ment, by  which  the  lessor  stipulated  to  let  a  farm,  from  January 
1,  1820,  and  to  remove  the  former  tenants,  and  that  the  lessee 
should  have  the  tenancy  and  occupation  of  the  farm  from  that 
day,  free  from  all  hindrance,  the  assignment  of  the  breach  was 
that,  although  specially  requested  on  January  1st,  the  defendant 
refused  and  neglected  to  turn  out  the  former  tenant,  who  was 
then,  or  had  been,  in  the  possession  and  occupancy  of  the  land, 
and  to  deliver  possession  thereof  to  the  plaintiff.  Such  allega- 
tion was  held  sufficient.  To  aver  plaintiff's  readiness  and  offer, 
as  made  on  the  first  day  of  January,  was  sufficient.  Offer  and 
request  need  not  be  averred  to  have  been  made  at  the  last  con- 
venient hour  on  the  day.  Nor  need  they  be  averred  to  have  been 
made  on  the  land.^**'' 

§  5788.  Copy  of  covenant. — The  entire  lease  need  not  be  set 
out;  only  such  covenants  as  relate  to  the  breaches  assigned. ^•'^ 
But  where  the  breach  assigned  relates  to  a  violation  of  the  obliga- 
tion arising  out  of  the  relation  of  landlord  and  tenant,  state 
the  hiring,  and  set  out  a  copy  of  the  lease.  The  facts  out  of  which 
the  duty  or  obligation  arose  ought  to  be  stated.^*'* 

§  5789.  Covenants  in  leases — ^Interpretation  of. — A  covenant 
in  a  lease  to  be  renewed  indefinitely  is  in  effect  the  creation  of  a 
perpetuity,  and  is  against  the  policy  of  law.^^°  In  California, 
leases  of  land  for  agricultural  or  horticultural  purposes  for  over 
fifteen  years,  or  of  the  property  of  any  municipality,  or  of  any 
minor  or  incompetent  person,  for  over  ten  years,  or  of  city  lots 
for  over  fifty  years,  where  rent  of  any  kind  is  reserved,  are 
void.i^i  An  agreement  to  lease  a  building  for  "one  or  more 
years"  is  sufficiently  definite  as  to  the  duration  of  the  lease  to 
support  a  suit  for  specific  performance  of  the  agreement,  the 
term  "one  or  more  years,"  in  the  absence  of  any  stipulation  of 

106  Beckwith  v.  Griswold,  29  Barb.  N.  Y.  493,  57  Am.  Dec.  550;  City  of 
291.  Buffalo   V.   Holloway,   14   Barb.    101; 

107  Carroll  t.  Peake,  1  Pet.  18,  7  Congreve  v.  Morgan,  4  Duer,  439; 
L.  Ed.  34.  Seymour  v.  Maddox,  16  Q,  B.  326,  71 

108  Sandford   v.   Halsey,    2   Denio,  Eng.  Com.  L.  326. 

235.  110  Morrison  v.  Rossignol,  5  Cal.  65. 

109  City  of  Buffalo  v.  Holloway,  7  m     Civ.  Code,  §§  717,  718. 
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option  of  determination,  creating  a  term  of  two  years.*^*  Where 
a  lease  contains  a  covenant  against  assignment,  and  the  restric- 
tion is  once  removed,  it  operates  as  a  removal  forever.^^'  A 
covenant  that  if  the  lessor  shall  sell  or  dispose  of  the  demised 
premises,  the  lessee  is  to  be  entitled  to  the  refusal  of  the  same, 
is  a  covenant  running  with  the  land.^^*  A  description  in  a  lease 
as  "a  certain  lot  of  land,  etc.,  together  with  the  improvements 
thereon,  consisting  of  the  dwelling  known  as  the  Hotel  de  France," 
is  not  an  implied  guaranty  that  the  hotel  shall  remain  on  the  lot 
during  the  term.^^"  Defendant  agreed,  in  writing,  to  lease  plain- 
tiff a  certain  two-story  brick  building  belonging  to  defendant,  and 
occupied  by  a  named  tenant,  the  leas^  to  be  executed  as  soon 
as  the  tenant  vacated  the  building.  Thereafter  defendant  con- 
veyed the  property  to  his  co-defendant,  expressly  excepting  from 
his  warranty  the  lease  "to  be  executed"  thereafter  to  plaintiff, 
and  the  deed  fully  described  the  property.  In  a  suit  for  specific 
performance,  it  was  held  that,  construing  the  agreement  to  lease 
in  connection  with  the  deed,  it  sufficiently  described  the  property 
agreed  to  be  leased.^^®  A  covenant  to  pay  rent  quarterly  is  nc/t 
a  debt  until  it  becomes  due ;  for  before  that  time  the  lessee  may 
quit  with  the  consent  of  the  lessor,  or  he  may  assign  his  term 
with  his  consent,  or  he  may  be  evicted  by  a  title  paramount  to 
that  of  the  lessor.^^'^  A  clause  in  a  lease  exempting  the  tenant 
from  liability  to  restore  the  house  in  case  of  fire,  does  not  relieve 
from  rent  in  case  of  such  destruction.^^^ 

§  5790.  Damages  by  the  elements. — Those  acts  are  to  be  re- 
garded as  the  acts  of  God  which  do  not  happen  through  human 
agency,  such  as  storms,  lightnings,  and  tempests.^^^  Damages 
"by  the  elements"  are  damages  by  the  act  of  God.^^o 

§  5791.  Exceptions  in  covenant  to  repair. — In  an  action  on  a 
covenant  in  a  lease  to  repair,  followed  by  an  exception  in  a  dis- 
tinct clause,  the  complaint  need  not  notice  the  exception. ^^i 

112  Boston  Clothing  Co.  v.  Solberg,  117  "Wood  v.  Partridge,  11  Mass. 
28  Wash.  262,  68  Pac.  715.                        488;   cited  in  People  v.  Arguello,  37 

113  Chipman  v,  Emeric,  5  Cal.  49,       Cal.  524. 

63  Am.  Dec.  80.  lis  Beach  v.  Parish,  4  Cal.  339. 

114  Laffan  v.  Naglee,  9  Cal.  662,  ii9  Polack  v.  Pioche,  35  Cal.  416, 
70  Am.  Dec.  678.  95  Am.  Dec.  115. 

115  Brangerv.  Manciet,  30  Cal.  624.  120  Id. 

116  Boston  Clothing  Co.  v.  Solberg,  121  Trustees  of  New  Castle  Com- 
28  Wash.  262,  68  Pac.  715.  mon  v.  Stevenson,  1  Houst.  (Del.)  451. 
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§  5792.  Breach  of  covenant  to  pay  taxes. — In  an  action  by  a 
lessor  for  the  breach  of  a  covenant  by  the  lessee  to  pay  taxes. 
it  is  not  essential  to  the  statement  of  a  cause  of  action  that  the 
complaint  should  specifically  allege  all  the  steps  necessary  to 
constitute  a  valid  assessment.  A  general  allegation  in  the  com- 
plaint showing  that  the  demised  premises  were  assessed  for  state 
and  county  purposes,  and  the  amount  of  the  taxes  due  thereon, 
is  sufficient,  when  tested  by  a  general  demurrer.^22 

§  5793.  Forfeiture. — If  the  landlord,  after  default,  accepts  the 
rent,  he  thereby  waives  the  forfeiture,  and  cannot  afterwards 
insist  upon  it,  and  much  less  can  the  tenant  be  allowed  to  say 
that  he  is  discharged  from  his  covenants  by  his  own  default  in 
the  payment  of  reut.^-^  In  relation  to  leases  for  years,  as  well  as 
those  for  life,  the  happening  of  the  cause  of  forfeiture  only 
renders  the  lease  void  as  to  the  lessee.  It  may  be  affirmed  as 
to  the  lessor,  and  then  the  rights  and  obligations  of  both  parties 
continue  without  regard  to  the  forfeiture. ^-^  The  tenant  cannot 
insist  that  his  own  act  amounted  to  a  forfeiture.  If  he  could, 
the  consequence  would  be  that  in  every  instance  of  an  action 
on  the  covenant  for  rent,  brought  on  a  covenant  with  a  proviso 
of  forfeiture  for  non-performance,  the  landlord  would  be  defeated 
by  the  tenant  showing  his  own  default  at  a  prior  period. ^-^ 

§  5794.  Lease  as  evidence. — In  California,  leases  for  more  than 
one  3'ear  must  be  in  writing,  but  for  a  less  term  a  verbal  lease  is 
sufficient.^26  Jq  New  York,  the  plaintiff  may  introduce  in  evi- 
dence a  lease  not  under  seal,  to  prove  that  the  relation  of  land- 
lord and  tenant  existed,  and  what  was  the  rent  agreed  upon.^^T 

§  5795.  Under-lease. — One  who  takes  an  under-lease  is  bound 
by  all  the  covenants  in  the  original  lease.  Where  a  lessee  sublet 
part  of  the  premises  for  a  definite  term,  the  owner  agreeing  to 

122  Ellis  V.  Bradbury,  75  Cal.  234,  Stuyvesant  v.  Davis,  9  Paige,  427; 
17  Pac.  3.  Canfield  v.  Westcott,  5  Cow.  270;  and 

123  Belloe  V.  Davis,  38  Cal.  250.  the    distinction    drawn   between    these 

124  Clark  V.  Jones,  1  Denio,  519,  cases  and  the  case  of  Hemp  v.  Gar- 
43  Am.  Dee.  706;  Eede  v.  Farr,  6  M.  land,  4  Q.  B.  519;  3  Gale  &  Davidson, 
&  S.  121;  Belloe  v.  Davis,  38  Cal.  250.  402;  45  Eng.  Com.  L.  519. 

125  Doe    dem.    Bryan   v.    Banks,    4  126  Civ.  Code,  §  1624. 

Barn.  &  Aid.  409;   cited  in  Belloe  v.  127  Williams  v.  Sherman,  7  Wend. 

Davis,  38  Cal.  250;   referring  also  to       109. 
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recognize  the  sublease  in  case  the  lessee  lost  the  right  to  rent  the 
premises,  an  assignee  of  the  lessee  who  accepts  rent  from  the 
sublessee  cannot  question  the  validity  of  the  sublease  where  it 
is  not  questioned  by  the  owner.^^s  The  sale  of  spirits  in  bot- 
tles by  a  grocer  is  a  breach  of  a  covenant  that  the  premises 
shall  not  be  used  "as  an  inn,  public  house,  or  taproom,  or  for 
the  sale  of  spirituous  liquors.^29  ^^  under-lease  of  a  whole  term 
amounts  to  an  assignment.^^^  An  assignment  which  purports  to 
be  not  merely  an  assignment  of  the  term  of  a  lease,  but  of  the 
instrument,  or  "indenture  of  lease,"  carries  with  it  an  option  to 
purchase  contained  therein.^^i 

§  5796.  Liability  of  lessees. — "Where  a  lease  provides  that  in 
case  of  a  breach  of  its  conditions,  and  the  continuance  thereof 
for  ten  days,  such  breach  and  continuance  shall  terminate  the 
lease,  and  it  is  further  stipulated  that  in  such  event  the  improve- 
ments and  machinery  shall  inure  to  and  become  the  property 
of  the  lessor,  and  the  mill  on  the  property  was  burned  by  failure 
of  the  lessee  to  keep  a  watchman,  as  provided  in'  the  lease,  the 
lessee  is  liable  for  the  value  of  such  mill,  and  cannot  relieve  him- 
self thereof  by  turning  over  to  the  lessor  the  ashes  and  ruined 
machinery  as  liquidated  damages,i22 

§  5797.  Void  lease. — A  lease  for  two  years,  executed  by  the 
lessees  and  by  an  agent  of  the  lessors,  but  who  had  not  written 
authority  to  do  so,  is  void.^^^  Where  a  clause  of  renewal  in  a 
lease  discloses  no  certain  basis  for  ascertaining  the  rent  to  be 
paid,  such  clause  is  void  for  uncertainty.^^*  So  a  covenant  "to 
let  the  lessor  have  what  land  he  and  his  brothers  might  want 
for  cultivation,"  is  void  for  uncertainty.^^s 

§  5798.  General  covenant  to  repair. — In  the  absence  of  statute 
or  agreement,  there  is  no  implied  warranty  that  the  lessor  will 
keep  the  leased  property  in  repair.^^e     Where  defendants  leased 

128  Teater  v.  King,  35  Wash.  138,  132  Porter  v.  Allen,  8  Idaho,  358, 
76  Pac.  688.  69  Pac.  105,  236. 

129  Feilden  v.  Slater,  L.  E.,  7  Eq.  133  Folsom  v.  Perrin,  2  Cal.  603. 
523.                                                                          134  Morrison  v,  Rossignol,  5  Cal.  65. 

130  Beardman  ▼.  Wilson,  L.  E.,  4  135  Chipman  v.  Emeric,  5  Cal.  49, 
C.  P.  57.  63  Am.  Dec.  80. 

131  Blakeman  v.  Miller,  136  Cal.  136  Landt  v.  Schneider,  31  Mont. 
138,  89  Am.  St.  Eep.  120,  68  Pac.  587.  15,  77  Pac.  307. 
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a  residence,  appurtenant  to  which  was  a  porch  bridge  over  an 
intervening  space  between  the  house  and  the  sidewalk,  the  lease 
extended  to  and  included  the  porch  and  approaches  which 
were  under  the  exclusive  control  of  the  tenant,  so  that  the  lat- 
ter was  primarily  liable  for  its  repair.^^?  "W'here  a  building  leased 
for  milling  purposes  was  damaged  by  fire,  and  the  landlord 
agreed  to  repair  the  premises  and  rebuild  a  certain  kiln  used 
in  the  building,  if  the  tenants  would  rebuild  the  parts  of  the 
machinery  damaged,  the  promise  and  performance  of  their  prom- 
ise by  the  tenants  were  a  sufficient  consideration  for  the  promise  to 
rebuild  the  kiln.^^^  The  value  of  repairs  in  a  lease  of  a  wharf, 
providing  the  lessor  shall  pay  the  lessee  the  value  of  repairs  if 
he  is  not  allowed  to  remove  them,  is  their  value  as  contained 
in  the  wharf,  and  not  what  the  material,  if  taken  out,  would  sell 
for. I*'  If  the  embankment  of  a  natural  reservoir,  which  is  filled 
with  water  by  unusual  rain,  is  broken  by  a  stranger,  so  that  the 
demised  premises  are  injured  by  the  water,  the  injury  is  not 
the  act  of  God  or  of  the  elements,  and  the  tenant  is  bound  to 
repair,  even  if  damages  by  the  elements  or  acts  of  Providence  are 
excepted  from  his  covenant.^^^  A  general  covenant  to  repair  is 
binding  upon  the  tenant  under  all  circumstances,  even  if  the 
injury  is  from  the  act  of  God  or  a  stranger.^*! 

§  5799.  Implied  obligation. — Where  an  agreement  to  lease 
refers  to  the  premises  described  as  a  "cold-storage  building,"  as  a 
description  of  the  place  and  a  designation  of  its  character,  and 
stipulates  that  its  use  shall  be  restricted  to  such  articles  as  are 
ordinarily  stored  for  preservation  in  such  place,  an  implied 
warranty  of  fitness  for  such  use  arises  therefrom.  1*2  Jq  the 
absence  of  statute  or  agreement,  there  is  no  implied  warranty 
that  the  leased  premises  are  suitable  for  the  purpose  for  which 
they  are  demised.^*^  Defendant  entered  upon,  occupied,  and 
paid  rent  for  premises  under  a  demise  for  a  term  of  years,  made 
.on  behalf  of  a  corporation,  the  owner,  but  not  sealed  with  the 
corporate  seal.  By  this  agreement  defendant  undertook  to  make 
certain  repairs.     It  was  held  that  he  was  bound  by  his  stipula- 

137  Ward  V.  Hinkleman,  37  Wash.  140  Polack  v.  Roche,  35  CaL  416, 
875,  79  Pac  956.                                          95  Am.  Dee.  115. 

138  Frey  t.  Viguier,  145  Cal.  251,  141  Id. 

78  Pac.  733.  143  Hunter  t.  Porter,  10  Idaho,  72, 

1S9  Ladd   V.   Hawkes,   41   Or.   247,      77  Pac.  434. 
68   Pae.   422.  143  Landt   v.    Schneider,    31    Mont. 

15,  77  Pac.  307. 
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tion.     He  had  become  tenant  from  year  to  year,  on  the  terms 
of  the  demise  applicable  to  such  tenancy.^** 

§  5800.  Joint  lessors. — Where  a  lease  was  made  by  several 
owners  of  a  house,  reserving  rent  to  each  one  in  proportion  to 
his  interest,  and  there  was  a  covenant  on  the  part  of  the  lessee 
that  he  would  keep  the  premises  in  good  repair,  and  surrender 
them  in  like  repair,  this  covenant  was  joint  as  respects  the  les- 
sors, and  one  of  them  (or  two  representing  one  interest)  can- 
not maintain    an  action  for  the  breach  of  it  by  the  lessees.^^^ 

§  5801.  Covenant  defined. — The  breach  of  the  covenant  for 
quiet  enjoyment  is  an  actual  disturbance  of  possession  by  reason 
of  some  adverse  right  existing  at  the  time  of  the  making  the 
covenant  ;^^^  not  a  tortious  disturbance,  nor  a  lawful  disturbance 
by  an  adverse  right  subsequently  acquired.^^'^  Where  a  lease 
contains  an  express  covenant  for  quiet  enjoyment  "without  moles- 
tation or  disturbance  of  or  from  the  lessor,  his  successor  or 
assigns,"  no  other  or  further  covenant  in  respect  to  enjoyment 
will  be  implied.^**  Under  the  Civil  Code  of  California  a  cove- 
nant for  quiet  enjoyment  against  all  persons  lawfully  claiming 
the  same,  is  implied  in  all  letting  for  hire.^*® 

Covenants  in  a  lease  providing  for  its  termination,  on  failure 
of  a  lessee  to  comply  with  specified  conditions,  are  for  the  benefit 
of  the  lessor  only,  and  the  lessee  cannot  by  a  breach  of  its  cove- 
nants abrogate  the  lease  and  thus  secure  advantage  from  his 
own  default.  150 

§  5802.  Eviction. — Without  an  eviction  there  is  no  breach  of 
the  covenant  for  quiet  enjoyment;  but  it  is  not  necessary  that 
the  eviction  should  be  by  process  of  law  consequent  on  a  judg- 
ment. The  covenant  is  broken  whenever  there  has  been  an  invol- 
untary loss  of  possession  by  reason  of  the  hostile  assertion  of  an 

144  Ecclesiastical  Commissioners  v.  landlord,  see  Sedgwick  v.  HoUenback, 
Merral,  L.  K.,  4  Exch.  162.  7  Johns.  376. 

145  Calvert  v.  Bradley,  16  How.  148  Burr  v.  Stenton,  43  N.  T. 
580,  14  L.  Ed.  1066.  462. 

146  Greenleaf  on  Evidence,  239.  149  Cal.    Civ.    Code,    §    1927.      See, 

147  Greenby  v.   Wilcocks,   2   Johns.  also,  Edwards  v.  Perkins,  7  Or.  149. 
1,  3  Am.  Dec.  379;  Grannis  v.  Clark,  150  Brown  v.  Cairns,  63  Kan.  584, 
8   Cow.   36.      As  to   an   entry  by  the  66  Pac.  639. 
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irresistible  paramount  title. ^^^  Mere  proof  of  eviction  in  a  suit 
in  which  the  v^arrantor  w^as  not  a  party  is  no  evidence  that  the 
eviction  w^as  by  a  paramount  title. ^^^ 

§  5803.  Necessary  avennents. — The  complaint  must  state  the 
particulars  as  to  the  person  or  persons  who  prevented  him  and 
by  what  right,  and  show  a  title  at  or  before  the  date  of  the 
lease  declared  on.^^^ 

§  5804.  Responsibility  of  landlords. — Upon  a  covenant  in  a 
lease  for  quiet  enjoyment,  the  lessor  is  responsible  only  for  his 
own  acts  and  those  of  others  claiming  by  title  paramount  to 
the  lease.^^^  In  such  a  covenant  no  set  formula  is  required.  Any 
language  which  expresses  the  intent  is  suffieient.i^^  A  lessee  who 
makes  a  lease  knowing  that  other  tenants  are  in  possession,  who 
are  to  attorn  to  her,  cannot  recover  from  the  landlord  for  gas 
and  water  bills  overdue  when  she  takes  possession,  where  it  does 
not  appear  that  they  are  not  the  personal  bills  of  the  other 
tenants.i^^  A  tenant,  knowing  the  danger  of  an  open  cellar-Avay 
cannot  recover  damages  from  the  landlord,  who  was  under  obliga- 
tion to  repair  the  same ;  but  the  tenant  could  make  the  repairs 
and  deduct  the  amount  from  the  rent,  or  else  surrender  the 
premises.^^'^  A  landlord  attempting  to  remodel  a  building  must 
do  so  without  injury  to  his  tenants  therein.^^* 

§  5805.  Defenses. — Under  a  plea  of  non  est  factum  to  an  action 
of  covenant,  it  is  competent  to  show  a  variance  between  the  deed 
offered  in  evidence  and  that  declared  on.i^^  That  plaintiff  gave 
no  notice   and  no   opportunity   to   perfect  the   title   is  a   good 

151  McGary  v.  Hastings,  39  Cal.  158  Bancroft  v.  Godwin,  41  Wash. 
360,  2  Am.  Rep.  456.  253,  83  Pac.  189. 

152  Baumgarten  v.  Chipman,  30  159  Treat  v.  Brush,  11  Mo.  310. 
Utah,  466,  86  Pac.  411.  As  to  what  defenses  are  admissible  in 

153  Grannis  v.  Clark,  8  Cow.  36.  actions    of    covenants,    see    Wilder   v. 

154  Playter  v.  Cunningham,  21  Cal.  Adams,  2  Woodb.  &  M.  329,  Fed.  Cas. 
229.  No.   17647;    United   States   v.   Clarke, 

155  Levitzky  v.  Canning,  33  Cal.  Hempst.  315,  Fed.  Cas.  No.  14812; 
299.  Gill   V.   Patton,   1   Cranch   C.   C.    143, 

156  Hobson  V.  Silva,  137  Cal.  six.  Fed.  Cas.  No.  5429;  Wise's  Exr.  v. 
70  Pac.   619.  Eesler's    Exr.,    2    Cranch    C.    C.    182, 

157  Eeams  v.  Taylor,  31  Utah,  288,  Fed.  Cas.  No.  17911  Scott  v.  Lunt, 
120  Am.  St.  Rep.  930,  87  Pac.  1089;  3  Cranch  C.  C.  285,  Fed.  Cas.  No. 
Brett  V.  Berger,  4  Cal.  App.  12,  87  12540;  Kurtz  v.  Becker,  5  Cranch  C. 
Pac.  222.  C.  671,  Fed.  Cas.  No.  7915. 


§§  5806-5808  covenants.  3208 

defense. 1^®     Notice  or  knowledge  of  the  defect,  at  the  time  of 
taking  possession  under  a  lease  is  a  good  defense.^*^ 

§  5806.    Defense — Assignment. — A   plea   alleging   an   assign- 
ment of  a  covenant  to  pay  rent  by  the  plaintiff  to  a  third  person 

should  aver  the  form  of  the  assignment,  whether  verbal  or  in 
writing.^^2 

§  5807.  Defense — Counterclaim. — In  an  action  at  law  to  re- 
cover damages  for  failure  to  comply  with  the  covenant  to  indem- 
nify plaintiff  against  liabilities,  the  defendant  cannot  set  up  as  a 
counterclaim  demands  which  were  matters  of  partnership  between 
the  parties.^*® 

§  5808.  Defense — Performance. — Where  the  plaintiff  has 
assigned  a  particular  breach,  a  general  plea  of  performance,  pur- 
suing the  words  of  the  contract,  is  bad.^^^  Performance  must 
be  set  forth  with  such  certainty  as  to  enable  the  court  to  judge 
whether  the  intent  of  the  covenant  has  been  fulfilled — e.  g.  the 
defendant  should  aver,  not  that  he  sold,  but  that  he  conveyed, 
setting  forth  the  nature  of  the  conveyanee.^^^  In  Pennsylvania, 
the  defendant  may  plead  performance,  with  leave  to  give  in  evi- 
dence anything  which  amounts  to  a  legal  defense,  and  may  intro- 
duce such  evidence  without  notice  of  the  real  defense  he  intends 
to  set  up.^^^  Where  the  terms  of  an  agreement  do  not  limit  the 
time  within  which  it  is  to  be  performed,  the  law  implies  that  it 
is  to  be  performed  immediately,  or,  at  most,  within  a  reasonable 
time.^^'^ 

160  Menasha  Wooden  Ware  Co.  v.  165  Thomas  v.  Van  Ness,  4  Wend. 
Nelson,  45  Wash.  543,  88  Pac.  1018.  549. 

161  Hatch  V.  McCloud  River  Lum-  166  Webster  v,  Warren,  2  Wash.  C. 
ber  Co.,  150  Cal.  Ill,  88  Pae.  C.  456,  Fed.  Cas.  No.  17339.  Compare 
355.  Gill  V.   Patton,   1   Cranch   C.   C.   143, 

162  Thomas  v.  Cox,  6  Mo.  506.  Fed.  Cas.  No.  5429. 

163  Haskell  v.  Moore,  29  Cal.  437.  167  Brennan    v.    Ford,    46    Cal.    7. 

164  Bradley  v.  Osterhoudt,  13  As  to  pleading  in  action  for  breach  of 
Johns.  404;  Beach  V.  Barrons,  13  covenant,  see  Woolley  t.  Nevvcombe, 
Barb.  305.  87  N.  Y.  605. 
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FORMS— ACTIONS  ON  COVENANTS. 

§  5809.    Complaint  for  breach  of  warranty  of  title  to  real 

property. 

Form  No.  1639. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  at  .  .  . ,  the  defend- 
ant, in  consideration  of  .  .  .  dollars  to  him  paid,  granted  to  the 
plaintiff,  by  deed  [here  insert  description],  and  in  his  said  deed 
warranted  that  he  had  good  title  in  fee  simple  to  the  said  property, 
and  would  defend  the  plaintiff  in  his  possession  of  the  same. 

II.  That  the  defendant  was  not,  but  one  A.  B.  was  then  the 
lawful  owner  of  the  said  lands,  in  fee  simple. 

III.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  the  said  A.  B.  law- 
fully evicted  the  plaintiff  from  the  same,  and  still  withholds  the 
possession  thereof  from  him. 

[Demand  op  Judgment.] 

§  5810.    Eviction,  allegation  of. 

Form  No.  1640. 

That  the  defendant  has  not  warranted  and  defended  the  prem- 
ises to  the  plaintiff;  but,  on  the  contrary,  one  C.  D.  lawfully 
claimed  the  same  premises  by  a  paramount  title,  and  afterwards, 
in  an  action  brought  by  him  in  the  superior  court  of  the  county 
of  ... ,  state  aforesaid,  in  which  said  C.  D.  was  plaintiff,  and 
this  plaintiff  was  defendant,  the  said  C.  D.,  on  the  .  .  .  day  of 
.  .  .,  19..  ,  recovered  judgment,  which  was  duly  given  by  said 
court  against  this  plaintiff,  for  his  seisin  and  possession  of  the 
premises,  and  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  lawfully  entered 
the  premises,  and  ousted  the  plaintiff  therefrom,  and  still  law- 
fully holds  the  plaintiff  out  of  the  possession  thereof. 

§  5811.    Special  damages,  allegation  of. 

Form  No.  1641. 

That  by  reason  thereof  the  plaintiff  has  not  only  lost  said 
premises,  but  also  the  sum  of  .  .  .  dollars,  by  him  laid  out  and 
expended  in  and  upon  the  said  premises,  in  repairing  and  im- 
proving the  same,  and  also  the  sum  of  .  .  .  dollars,  costs  and 
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charges  sustained  by  the  said  A.  B.,  in  prosecuting  his  action 
for  the  recovery  thereof,  and  the  sum  of  .  .  .  dollars,  for  his 
own  costs,  charges,  and  counsel  fees  in  defending  said  action. 

§  5812.  Complaiiit  for  breach  of  covenant  of  waxranty — 
Another  form. 

Form  No.  1642. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  at  .  .  , ,  the  defend- 
ant, by  his  deed  of  that  date,  duly  executed,  in  consideration  of 
.  .  ,  dollars,  sold  and  conveyed  in  fee  simple,  to  the  plaintiff, 
certain  land   [describe  it]. 

II.  That  the  defendant,  by  the  same  deed,  covenanted  as  fol- 
lows:    [Copy  of  covenant.] 

III.  That  the  defendant  had  not  at  the  time  of  the  execution 
of  said  deed  a  good  and  sufficient  title  to  said  premises,  and  by 
reason  thereof,  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  plain- 
tiff was  ousted  and  dispossessed  of  the  said  premises  by  due 
course  of  law. 

[Or,  III.  That  one  G.  H.,  at  the  time  of  the  execution  of  the 
said  deed  and  from  thence,  had  lawful  right  and  paramount 
title  to  the  said  premises,  and  by  virtue  thereof,  after  the  execu- 
tion of  said  deed,  on  the  .  .  .  day  of  .  .  .,  19..  ,  entered  upon 
the  possession  thereof,  and  ousted  and  dispossessed  by  due  proc- 
ess of  law,  and  kept,  and  still  keeps,  the  plaintiff  from  the 
possession  of  the  same.  That  the  plaintiff  has  also  been  com- 
pelled to  pay  the  costs  and  charges  sustained  by  the  said  G.  H., 
in  prosecuting  a  certain  action  in  the  .  .  .  court,  in  .  .  .  county, 
for  the  recovery  of  said  premises,  which  amounted  to  .  .  .  dollars, 
and  to  pay  out  the  additional  sum  of  .  .  .  dollars  in  endeavoring 
to  defend  such  action.] 

[Demand  op  Judgment.] 

§  5813.  Complaint  by  assignee  of  grantee  against  previous 
grantor. 

Form  No.  1643. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  [Allege  sale  to  one  C.  D.] 

II.  [Allege  and  set  out  copy  of  covenant.] 
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III.  That  the  said  C.  D.  afterwards,  on  the  .  .  .  day  of  ... , 
19 . .  ,  at  .  .  . ,  by  deed  duly  executed,  in  consideration  of  the 
sum  of  .  .  .  dollars,  conveyed  the  said  premises  to  one  E.  F.,  his 
heirs  and  assigns;  and  the  said  E.  F.  afterwards,  on  the  .  .  . 
day  of  .  .  . ,  19. .  ,  at  .  .  . ,  by  his  deed  of  that  date,  duly  exe- 
cuted, in  consideration  of  the  sum  of  .  .  .  dollars,  conveyed  the 
same  premises  to  the  plaintiff. 

IV.  That  the  plaintiff  afterwards,  on  the  .  .  .  day  of  ... , 
19  .  .  ,  at  .  .  .  ,  entered  into  and  was  possessed  of  said  premises. 

V.  That  the  defendant  had  not  at  the  time  of  the  execution 
of  his  said  deed,  nor  has  he  since  had,  a  good  and  sufficient 
title  to  the  said  premises;  by  reason  whereof  the  plaintiff  was 
afterwards,  on  the  .  .  .  day  of  .  .  .,  19..  ,  ousted  and  dispos- 
sessed of  the  said  premises  by  due  course  of  law. 

[Demand  op  Judgment.] 

§  5814.    Complaint  by  heirs  of  covenantee  against  previous 

grantor. 

Form  No.  1644. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  [Allege  sale  as  in  preceding  forms.] 

II.  [Allege  and  set  out  copy  of  covenant.] 

III.  That  the  said  C.  D.  afterwards,  and  on  the  same  day, 
entered  into  and  was  possessed  of  said  premises,  and  afterwards, 
on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  said  C.  D.  died,  where- 
upon the  said  premises,  and  his  estate  therein,  descended  to  the 
plaintiffs,  as  children  and  co-heirs  of  the  said  C.  D.,  deceased; 
and  that  they  afterwards,  on  the  same  day,  entered  into  and 
were  possessed  of  said  premises,  until  ousted  and  dispossessed, 
as  hereinafter  mentioned. 

[Here  set  forth  the  breach,  etc.,  as  in  the  preceding  forms.] 
[Demand  of  Judgment.] 

§  5815.    Complaint  by  devisee  of  covenantee,  against  previous 

grantor. 

,  Form  No.  1645. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  and  II.   [Allege  sale  and  covenant.] 

III.  That  the  said  E.  F.,  afterwards,  and  on  the  same  day, 

entered  into  and  was  possessed  of  said  premises;  and  afterwards, 
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on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  made  his  last  will  and 
testament,  in  writing,  and  thereby,  amongst  other  things,  devised 
the  said  premises  to  the  plaintiff;  and  afterwards,  on  the  .  .  . 
day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  said  E.  F.  died,  leaving  such  will. 

IV,  That  on  the  .  .  .  day  of  ... ,  19 . .  ,  the  said  will  was 
proved  and  admitted  to  probate  in  the  probate  court  of  [etc.],  and 
by  order  of  said  court,  letters  testamentary  were  issued.  [If  the 
property  is  situated  in  a  county  other  than  the  one  where  the 
will  was  admitted  to  probate,  add:  That  afterwards,  on  the  .  .  , 
day  of  ... ,  19 . .  ,  by  an  order  of  the  probate  court  of  .  .  . 
county  (where  the  premises  are  situated),  an  authenticated  copy 
of  said  will,  from  the  record  aforesaid,  with  a  copy  of  said  order 
of  probate  annexed  thereto,  was  filed  of  record  in  the  probate 
court  of  said  county  of  .  .  .  (where  premises  lie),  and  duly 
recorded.] 

V.  That  thereupon  the  plaintiff  entered  into  possession  of 
the  said  premises,  and  was  possessed  thereof  until  ousted  and 
dispossessed  as  hereinafter  mentioned.  [Set  forth  breach,  etc., 
as  in  preceding  forms.] 

[Demand  of  Judgment.] 

§  5816.    Complaint  for  breach  of  warranty  as  to  quantity. 

Form  No.  1646. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  defend- 
ant warranted  a  certain  farm  in  .  .  .  township,  .  .  .  county,  state 
of  .  .  . ,  to  contain  .  .  .  acres  of  land,  and  thereby  induced  the 
plaintiff  to  purchase  the  same  from  him,  and  pay  to  him  .  .  . 
dollars  therefor. 

II.  That  the  said  farm  contained  only  .  .  .  acres,  instead  of 
.  .  ,  acres,  the  quantity  sold  to  plaintiff  by  defendant. 

III.  That  plaintiff  was  damaged  thereby  in  the  amount  of 
.  .  .  dollars. 

[Demand  of  Judgment.] 

§  5817.  Complaint  in  action  on  covenant  agfainst  incTunbrances 
on  real  property. 

Form  No.  1647. 
[Title.] 
The  plaintiff  complains,  and  alleges: 
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I.  That  on  the  .  .  .  day  of  .  .  . ,  19 , .  ,  at  .  .  . ,  the  defend- 
ant, in  consideration  of  .  .  .  dollars,  to  him  paid,  granted  to  the 
plaintiff  by  deed,  in  fee  simple,  a  farm  in  the  town  of  ...  , 
county  of  .  .  .   [or  otherwise  briefly  designate  the  property]. 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy :    [Copy  of  covenant.] 

III.  That  at  the  time  of  the  making  and  delivery  of  said  deed 
the  premises  were  not  free  from  all  incumbrance,  but  on  the 
contrary,  the  defendant  before  that  time,  on  the  .  .  .  day  of 
.  .  .  ,  19  .  .  ,  at  .  .  .  ,  by  deed  in  the  nature  of  a  mortgage,  duly 
executed,  had  mortgaged  the  said  premises  to  one  R.  S.,  to  secure 
the  payment  of  .  .  .  dollars,  with  interest. 

IV.  And  for  a  further  breach,  the  plaintiff  alleges,  that  on  the 
.  .  .  day  of  .  .  . ,  19. .  ,  in  the  .  .  .  court  of  the  .  .  .  judicial  dis- 
trict of  .  .  .  county,  in  this  state,  judgment  was  rendered  against 
the  defendant  for  the  sum  of  .  .  .  dollars,  in  an  action  in  which 
the  said  [incumbrancer]  was  plaintiff,  and  the  defendant  herein 
was  defendant,  which  judgment  was,  on  the  .  .  .  day  of  ...  , 
19. .  ,  docketed  in  said  county  of  [where  premises  are  situated] 
and  which  judgment  at  the  time  of  the  execution  and  delivery 
of  the  deed  in  the  nature  of  a  mortgage,  remained  unpaid  and 
unsatisfied  of  record. 

V.  And  for  a  further  breach,  the  plaintiff  alleges  that  at  the 
time  of  the  execution  and  delivery  of  said  deed  the  premises 
were  subject  to  a  tax  theretofore  duly  assessed,  charged  and 
levied  upon  the  said  premises  by  the  said  city  of  ... ,  and  the 
officers  thereof,  of  the  sum  of  .  .  .  dollars,  and  which  tax  was 
then  remaining  due  and  unpaid,  and  was  at  the  time  of  the 
delivery  of  said  deed  a  lien  and  incumbrance  by  law  upon  the 
said  premises. 

VI.  That  by  reason  thereof  the  plaintiff  paid,  on  the  .  .  .  day 
of  .  .  . ,  19. .  ,  the  sum  of  .  .  .  dollars  in  extinguishing  the  [here 
state  what,  whether  the  judgment,  lien,  tax  or  other  incumbrances, 
or  all  of  them]  aforesaid,  to  his  damage  in  the  sum  of  .  .  .  dollars. 

[Demand  of  Judgment.] 

§  5818.  The  same — Where  the  deed  expressed  specific  incum- 
brance. 

,  Form  No.  1648. 

[Title,] 

The  plaintiff  complains,  and  alleges: 

I.   [As  in  preceding  form.] 
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n.  That  by  said  deed  the  premises  conveyed  vrere  described 
as  being  subject,  nevertheless,  to  the  payment  of  a  certain  mort- 
gage recorded  in  the  recorder's  office  at  .  .  . ,  on  the  .  .  .  day 
of  .  ,  . ,  19. .  ,  in  book  A  of  mortgages,  [or  other  incumbrance, 
describing  it],  and  no  other  incumbrances  were  mentioned  or 
specified  in  said  deed,  as  existing  upon  or  affecting  said  premises 
or  the  title  thereto. 

III.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  of  v^rhich  the  foUov^ing  is  a  copy:  [Copy  of  cove- 
nant.] 

IV.  That  at  the  time  of  the  making  and  delivery  of  the  said 
deed,  the  premises  were  not  free  from  all  incumbrances  other 
than  the  mortgage  therein  excepted,  but,  on  the  contrary,  [here 
set  out  any  or  all  other  incumbrances  as  breaches,  and  conclude 
as  in  preceding  form]. 

[Demand  of  Judgment.] 

§  5819.    Complaint  in  action  on  covenant  of  seisin,  or  of  power 

to  convey. 

Form  No.  1649. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  the  defendant,  for  a 
valuable  consideration,  by  deed,  conveyed  to  the  plaintiff  in 
fee  simple   [describe  the  property]. 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy:  [Copy  of  cove- 
nant.] 

III.  That  at  the  time  of  the  execution  and  delivery  of  said 
deed,  the  defendant  was  not  the  true,  lawful,  and  rightful  owner, 
and  had  not  in  himself  at  said  time  good  right,  full  power,  etc. 
[negative  the  words  of  the  covenant]. 

IV.  Whereby  the  plaintiff  has  sustained  damages  in  the  sum 
of  .  .  .  dollars. 

[Demand  of  Judgment.] 

§  5820.    Complaint  in  action  on  grantee's  covenant  to  build. 

Form  No.  1650. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  in  consideration  that  the  plaintiff  would  sell  and  con- 
vey to  the  defendant  a  lot  of  land  [describe  it],  for  the  sum  of 
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582] 


.  .  .  dollars,  the  defendant,  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  agreed 
that  he  would  erect  upon  the  premises  a  good  brick  house,  to  be 
occupied  as  a  dwelling,  and  that  he  would  not  erect  upon  the 
premises  any  building  that  would  be  a  nuisance  to  the  vicinity 
of  the  premises. 

II.  That  the  plaintiff  did  accordingly  sell  and  convey  to  the 
defendant  said  premises  for  said  sum,  but  the  defendant  has  not 
erected  a  good  brick  house  on  the  lot,  to  be  occupied  as  a  dwell- 
ing ;  but,  on  the  contrary,  has  erected  upon  said  premises  a  wooden 
building,  to  be  used  as  a  slaughterhouse. 

III.  That  the  defendant  thereby  has  prevented  other  lots  in 
the  vicinity,  owned  by  the  plaintiff,  from  becoming  valuable  to 
the  plaintiff,  as  they  would  otherwise  have  become,  and  has 
injuriously  affected  their  condition,  and  hindered  the  plaintiff 
from  selling  them;  to  his  damage  in  the  sum  of  .  .  .  dollars. 

[Demand  of  Judgment.] 

§  5821.  Complaint  in  action  on  covenant  against  nuisances — 
By  grantor  against  grantee. 

Form  No.  1651. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  at  .  .  . ,  the  plaintiff, 
by  his  deed,  conveyed  to  the  defendant,  for  a  valuable  considera- 
tion, as  well  as  in  consideration  of  the  covenant  hereinafter  men- 
tioned, a  lot  of  land. 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  the  grantee  therein,  of  which  the  following  is  a  copy : 
[Copy  of  covenant  against  nuisances.] 

III.  That  said  deed  was  delivered  by  the  plaintiff,  and  by  the 
defendant  duly  accepted. 

IV.  That  the  defendant  has  erected,  and  suffered  and  per- 
mitted to  be  erected,  on  said  premises,  a  building  occupied  and 
used  as  a  slaughterhouse. 

V.  That  the  offal  and  blood  in  and  carried  out  from  said  slaugh- 
terhouse, and  the  offensive  smell  created  thereby,  is  a  nuisance 
to  the  vicinity  of  the  said  premises  and  to  the  plaintiff,  whose 
house  is  adjoining,  to  his  damage  in  the  sum  of  .  .  .  dollars. 

[Demand  op  Judgment.] 
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§  5822.  Complaint  in  action  on  continuing  covenant  to  main- 
tain fence. 

Form  No.  1652. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  the  plaintiff  and  defend- 
ant then  were  the  owners  of  lands  adjoining,  and  then  made  an 
agreement  in  writing,  under  their  hands  and  seals,  of  which  the 
following  is  a  copy:      [Copy  of  agreement.] 

II.  That  the  plaintiff  has  duly  performed  all  the  conditions 
thereof  on  his  part. 

III.  That  the  defendant  did  not,  after  the  erection  of  said 
fence,  maintain  the  same  and  keep  it  in  continual  repair,  but 
on  the  contrary,  in  the  month  of  .  .  .  ,  19  .  .  ,  he  suffered  the  same 
to  become  dilapidated  and  broken  down,  and  to  remain  in  that 
condition  from  that  time  until  the  .  .  .  day  of  .  .  . ,  19 . . 

IV.  That  by  means  thereof  the  plaintiff  suffered  great  damage 
by  the  injury  to  his  lands  and  crops  thereon,  and  his  garden 
and  fruit  trees,  by  cattle  coming  through  said  dilapidated  fence 
from  the  defendant's  land  upon  the  plaintiff's  premises;  and  that 
plaintiff  was  compelled  to  repair  and  rebuild  said  fence,  in  order 
to  protect  his  land  from  the  damage  caused  by  said  cattle,  to  the 
damage  of  the  plaintiff  in  the  sum  of  .  .  .  dollars. 

[Dem^vnd  of  Judgment.] 

§  5823.  Complaint  by  lessor  against  lessee,  on  covenant  to  keep 
premises  in  repair. 

Form  No.  1653. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  by  a  lease  in  writing 
under  their  hands  and  seals,  the  plaintiff  leased  to  the  defendant, 
and  the  defendant  rented  from  the  plaintiff  for  one  year  from 
said  date,  at  a  monthly  rent  of  .  .  .  dollars,  a  certain  dwelling- 
house  in  .  .  . ,  in  the  county  of  ... ,  the  property  of  the  plain- 
tiff. 

II.  That  said  lease  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy:  [Copy  of  cove- 
nant.] 

III.  That  the  defendant  entered  upon  the  premises  and  occu- 
pied the  same  during  the  said  term  of  one  year,  under  said  agree- 
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ment ;  but  that  lie  has  failed  to  keep  the  said  house  and  premises 
m  good  repair;  but,  on  the  contrary,  [state  injuries  to  premises], 
and  the  house  and  premises  are  otherwise  injured  by  reason  of  the 
neglect  of  the  defendant  to  keep  them  in  good  repair,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  .  .  .  dollars. 
[Demand  of  Judgment.] 

§  5824.  Complaint  by  lessee  against  lessor,  for  not  keeping 
premises  in  repair. 

Form  No.  1654 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  by  a  lease  made  between 
the  plaintiff  and  the  defendant,  under  their  hands  and  seals,  the 
defendant  leased  to  the  plaintiff,  and  the  plaintiff  rented  from 
the  defendant,  the  premises  known  as  No.  .......  street,  in 

.  ,  . ,  for  .  ,  .  months  from  that  date,  at  the  monthly  rent  of 
.  ,  .  dollars. 

II.  That  said  lease  contained  a  covenant  on  the  part  of  defend- 
ant, of  which  the  following  is  a  copy:     [Copy  of  covenant.] 

III.  That  the  plaintiff  entered  into  possession  of  said  premises 
under  said  lease,  and  used  the  same  as  a  warehouse  for  storing 
various  articles  of  merchandise. 

IV.  That  the  defendant  has  failed  to  keep  the  premises  in 
repair,  and  has  allowed  [state  neglect  and  special  damage  caused 
thereby] ,  to  the  damage  of  the  plaintiff  in  the  sum  of  .  .  .  dollars. 

[Demand  op  Judgment.] 

§  5825.  Complaint  by  lessee  against  lessor,  for  not  completing 
buHding  according  to  agreement. 

Form  No.  1655. 
[Title.] 

The  plaintiffs  complain  and  allege: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  plaintiffs, 
under  the  firm  name  of  A.  B.  &  Co.,  and  the  defendants,  under 
the  firm  name  of  C.  D.  &  Co.,  entered  into  an  agreement  in  writ- 
ing, of  which  agreement  the  following  is  a  copy:  [Copy  of  agree- 
ment to  complete  unfinished  store,  similar  to  adjoining  store.] 

II.  That  after  the  making  of  said  agreement,  and  on  the  .  .  . 
day  of  .  .  . ,  19 . .  ,  the  defendants  delivered,  and  the  plaintiffs 
took  possession   of,   said  building,  under  and  in  pursuance  of 
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said  agreement,  and  upon  the  faith  and  assurance  of  the  defend- 
ants, and  the  full  belief  thereof  that  the  said  premises  were  fin- 
ished in  the  same  manner  as  the  adjoining  store,  and  in  accord- 
ance with  the  terms  of  said  agreement. 

III.  That  the  said  premises  were  not  finished  in  the  same  man- 
ner as  the  store  adjoining  at  the  time  of  making  such  agreement, 
but,  on  the  contrary,  [allege  specifically  the  difference]. 

IV.  [Allege  special  damages],  to  the  damage  of  the  plaintiffs  in 
the  sum  of  .  .  .  dollars. 

[Demand  op  Judgment.] 

§  5826.  Complaint  for  breach  of  covenant  of  quiet  enjoyment 
against  landlord. 

Form  No.  1656. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  defendant, 
by  deed  [or,  lease  under  seal],  let  to  the  plaintiff,  and  the  plain- 
tiff rented  from  the  defendant,  the  house  numbered  ....... 

street,  •  .  . ,  for  the  term  of  three  years,  covenanting  that  the 
plaintiff  should  quietly  enjoy  possession  thereof  for  the  said  term. 

II.  That  on  [etc.],  one  A.  B.,  who  was  the  lawful  owner  of  the 
said  house,  lawfully  evicted  the  plaintiff  therefrom,  and  still 
withholds  the  possession  thereof  from  him. 

III.  That  the  plaintiff  was  thereby  prevented  from  continuing 
the  business  of  [merchandising]  at  the  said  place,  and  was  com- 
pelled to  expend  .  .  .  dollars  in  moving,  and  lost  the  custom  of 
C.  D.,  E.  F.,  and  G.  H.,  and  divers  other  persons,  by  such  removal. 

[Demand  op  Judgment.] 

§  5827.    Denial  of  covenant. 

Form  No.  1657. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  he  did  not  covenant  or  agree  with  the  plaintiff  as  alleged, 

or  at  all. 

§  5828.    Denial  of  breach. 

Form  No.  1658. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges : 
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That  the  defendant  duly  performed  said  covenant  [or  all  the 
conditions  of  said  contract]  on  his  part;  and  [here  state  per- 
formance, pursuing  the  words  of  the  covenant,  if  it  be  in  the 
affirmative ;  and  stating  particular  acts,  if  it  be  done  in  the  alter- 
native, in  any  case  where  this  can  be  done  without  too  great 
prolixity] . 

5829.    Denial  of  offer  to  perform. 

Form  No.  1659. 
[Title.] 

The  defendant  answers  to  the  complaint: 

I,  That  at  the  time  fixed  by  the  agreement  referred  to  in  the 
complaint,  the  plaintiff  was  not  ready  or  willing,  or  in  a  condition, 
to  receive  the  merchandise  mentioned  in  the  said  agreement  [or 
ary  part  thereof]. 
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CHAPTER  CXXXVn. 

FORECLOSUEE  OF  MORTGAGE  ON  REAL  PROPERTY. 

§  5830.  Mortgage  defined. — Mortgage  is  a  contract  by  which 
specific  property  is  hypothecated  for  the  performance  of  an  act, 
without  the  necessity  of  a  change  of  possession,^  It  may  be  cre- 
ated upon  property  held  adversely  to  the  mortgagor,^  or  upon 
property  and  title  not  yet  acquired,^  unless  it  be  a  quitclaim 
mortgage,*  or  unless  such  rule  would  work  manifest  injustice.^ 
A  mortgage  can  be  created,  renewed,  or  extended,  only  by  writing, 
executed  with  the  formalities  required  in  the  case  of  a  grant  of 
real  property.*^  It  is  a  lien  upon  everything  which  would  pass 
by  a  grant  of  the  property^  It  is  not  a  personal  obligation  ;8 
and  the  assignment  of  a  debt  secured  by  a  mortgage  carries  with 
it  the  security.* 

§  5831.  Mortgage  a  mere  security. — A  mortgage  is  a  mere 
security  for  the  payment  of  money  or  the  performance  of  some 
other  act,  the  interest  passing  to  the  mortgagee  being  regarded 
as  a  lien  upon  the  real  estate.  It  passes  no  interest  or  estate  in 
the  land  except  the  lien,  and  the  lien  is  an  incident  to  the  debt 
or  the  obligation  which  is  thereby  secured.^®  The  definition  of 
a  mortgage,  as  known  at  common  law,  an  estate  defeasible  by 
the  performance  of  a  condition  subsequent,  does  not  correctly 
describe  that  instrument  as  it  is  interpreted  in  California  and 
most  of  the  other  states.^^  This  doctrine  is  sustained  by  a  decided 
preponderance  of  authority  ;^2  and  is  established  in  California 
by  statute.13  An  oral  agreement  to  make  a  mortgage  security 
for  advances  to  be  made  is  void,  under  section  2922  of  the  Civil 

1  Cal.  Civ,  Code,  §  2920,  lO  McMillan    v,    Richards,    9    Cal. 

2  Cal,   Civ,  Code,  §   2921,  365,    70    Am.    Dec.    655;    Mueller    v. 

3  Cal.  Civ,  Code,  §  2930;  Sherman  Eenkes,  31  Mont,  100,  77  Pac.  512; 
V,  McCarthy,  57  Cal.  507;  Orr  v.  Kaston  v.  Storey,  47  Or,  150,  114 
Stewart,  67  Cal,  275,  7  Pac.  693.  Am.  Rep.  912,  80  Pac.  217. 

4  McDonald    v.    McCoy,    121    <!aL  n  Jackson  v.  Lodge,  36  Cal.  28, 
55,  53  Pac.  421.  12  Coles   v.   Coles,    15   Johns.   319; 

5  Hawkins  v.  Harlan,  68  Cal,  236,  Lane  v.  Shears,  1  Wend.  433, 

9  Pac.  108.  13  Cal.  Code  Civ,  Proc,  §  744;  and 

6  Cal.  Civ.  Code,  §  2922.  see  Wenzel  v.  Schultz,  100  Cal.  250,  34 

7  Cal.  Civ,  Code,  §  2926.  Pac.    696 ;      Toby    v.    Oregon    Pacific 

8  Cal.  Civ.  Code,  §  2928.  Railroad    Co.,    98    Cal,    490,   33    Pac. 

9  Cal.  Civ.  Code,  §  2936.  550. 
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Code.**  That  a  deed  absolute  on  its  face  may  be  proved  to 
have  been  intended  only  as  a  mortgage  is  settled  in  Califor- 
nia;^'' but  an  absolute  deed,  although  shown  by  parol  evidence 
to  have  been  intended  as  a  mortgage,  conveys  the  legal  title.^* 

§  5832.  Deed  as  mortgage. — Parol  evidence  is  admissible  at 
law,  as  well  as  in  equity,  to  show  that  a  deed,  absolute  on  its 
face,  was  given  as  a  security  for  money,  and  is  in  fact  a  mort- 
gage,^''^  except  as  against  a  subsequent  purchaser  or  incum- 
brancer for  value  and  without  notice, ^^  But  if  the  condition 
of  defeasance  be  recorded,  the  deed  absolute  on  its  face  becomes 
a  mortgage,  affecting  all  persons  as  such  from  the  date  of  its 
recordation.** 

A  deed  executed  by  a  debtor  to  a  partner,  to  secure  an  indebt- 
edness to  the  firm,  is  a  mortgage. 20  If  two  absolute  deeds  are 
passed  back  and  forth  between  grantor  and  grantee,  the  second 
deed  purporting  to  reeonvey  the  land  upon  payment  of  certain 
money,  both  must  be  construed  as  one — the  first  as  a  conveyance 
of  title,  and  the  second  as  a  mortgage,  which  must  be  foreclosed 
to  make  it  absolute.21  The  test  is  whether  there  is  a  subsisting 
debt  or  duty  to  be  performed  after  the  conveyance.22 

A  party  advancing  money  for  the  purchase  of  real  estate  for 
another,  but  taking  title  in  himself  as  security  for  the  money 
advanced,  is  a  mortgagee.23  Such  a  deed  is  not  authorized  to 
be  recorded  in  the  mortgage  records.^* 

§  5833.  Deed  of  trust  versus  mortgage. — The  distinction 
between  a  deed  of  trust  and  a  mortgage  is  that  the  former 

14  Eikelman  v.  Perdew,  140  Cal.  20  Banta  v.  Wise,  135  Cal.  277,  67 
687,  74  Pac.  291.  Pac.  129. 

15  Vance  v.  Lincoln,   38   Cal.   586.  21  Adams  v.  Hopkins,  144  Cal.  19, 

16  Hughes  V.  Davis,  40  Cal.  117.  77  Pac.  712;  Booth  v.  Hoskins,  75  Cal. 

17  Jackson  v.  Lodge,  36  Cal.  28;  271,  17  Pac.  225;  Kelly  v.  Leashman, 
Vance  v.  Lincoln,  38  Cal.  586;  and  3  Idaho,  392,  29  Pac.  849;  Bunker  v. 
see  Mahoney  v.  Bostwick,  96  Cal.  53,  Barron,  79  Me.  62,  1  Am.  St.  Eep. 
31  Am.   St.  Rep.   175,   30   Pac.   1020;  282,  8  Atl.  253. 

Locke    V.    Moulton,    96    Cal.    21,    30  22  Holmes  v.  Warren,  145  Cal.  457, 

Pac.  957;    Perot  v.  Cooper,  17  Colo.  78   Pac.   954;    Morrison  v.   Jones,  31 

80,    31   Am.    St.    Eep.    258,    28    Pac.  Mont.  154,  77  Pac.  507. 

391.  23  Borrow  v.  Borrow,  34  Wash.  684, 

18  Cal.  Civ.  Code,  §§  2924,  2925.  76  Pac.  305. 

19  Cal.  Civ.  Code,  §  2950;  Ma-  24  Cal.  Civ.  Code,  §  1171;  Kent 
lone  T.  Koy,  134  CaL  344,  66  Pac.  v.  Williams,  146  Cal.  3,  79  Pac. 
313.  527. 
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empowers  the  trustee  to  sell  upon  default,  and  equity  relief  con- 
sists not  in  foreclosure,  but  of  enforcement  of  the  trust,  and  no 
equity  of  redemption  exists  if  the  trust  is  performed.^^  Equity 
supervises  sales  under  powers,  either  in  trust-deeds  or  mortgages, 
and  will  restrict  them  in  such  mode  as  to  do  justice  to  all  the 
parties,26  giving  them  strict  construction.^'^ 

§  5834,  Possession  of  the  premises. — A  mortgagee,  in  the 
absence  of  a  specific  agreement  to  the  contrary,  is  not  entitled 
to  possession  as  against  a  mortgagor,  though  the  instrument  be 
on  its  face  an  absolute  deed  ;28  and  a  mortgagee  in  possession  is 
not  entitled  to  compensation  for  care  of  the  property  ;^^  nor  has 
he,  prior  to  foreclosure,  any  right  to  sell  nursery  stock  which 
is  regarded  as  a  part  of  the  mortgaged  realty.^o 

§  5835.  Burden  of  proof. — If  there  is  doubt  as  to  whether  an 
instrument  was  intended  as  a  mortgage  or  a  deed  of  trust,  it 
should  be  considered  as  a  mortgage  with  power  of  sale;^!  but 
as  to  a  deed  absolute  on  its  face,  the  burden  of  proof  is  on  the 
party  claiming  it  to  be  a  mortgage,^^  and  he  should  furnish  clear 
and  satisfactory  proof.^^  The  subsequent  action  of  the  mortgagee 
in  referring  to  the  instrument  in  a  release  as  a  mortgage  is  com- 
petent evidence,^*  as  is  also  parol  testimony,^^  or  an  assignment 
of  a  judgment  against  plaintiff  to  defendant  prior  to  the  deed,^^ 
or  a  receipt  from  grantor  to  grantee  for  money,  which  stated 
it  to,  be  a  final  payment  in  purchase  of  land,  as  per  the  deed 
in  question. 37  Attaching  creditors  claiming  fraudulent  repre- 
sentations of  the  mortgagee  as  to  the  debtor's  financial  condi- 
tion have  the  burden  of  proving  the  fraud.^s 

25  Koch  V.  Briggs,  14  Cal.  257,  73  32  Bryant  t.  Broadwell,  140  Cal. 
Am.  Dec.  651;  Powell  v.  Patison,  100       490,  74  Pac.  33. 

Cal.  234,  34  Pac.  676;  Banta  v.  Wise,  33  Emery   v.    Lowe,    140    Cal.    379, 

135  Cal.  277,  67  Pac.  129.  73  Pac.  981. 

26  More  V.  Calkins,  85  Cal.  177,  24  34  Adams  v.  Hopkins,  144  Cal.  19, 
Pac.  729.  77  Pac.  712. 

27  Savings  &  Loan  Soc.  v.  Burnett,  35  Yingling  v.  Eedwine,  12  Okla. 
106  Cal.   514,  39  Pac.  922.  64,  69  Pac.  810;  Ross  v.  Howard,  31 

28  Yingling   v.    Eedwine,    12    Okla.  Wash.  393,  72  Pac.  74. 

64,  69  Pac.  810.  36  Eces  v.  Ehodes,  3  Ariz.  235,  73 

29  Moss  V.  Odell,  141  Cal.  335,  74      Pac.  446. 

Pac.  999.  37  Holmes    v.     Warren,     145     Cal. 

30  Dubois  V.  Bowles,  30  Colo.   44,      457,  78  Pac.   954. 

69  Pac.  1067.  38  Chittenden  v.  Sieg  Mfg.  Co.,  16 

31  Godfrey    v.    Monroe,    101    Cal.      Colo.  App.  549,  66  Pac  1077. 
224.  35  Pac.  761. 
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§  5836.  Bond  for  title,  a  mortgage. — At  common  law,  a  bond 
for  title  is  in  effect  a  mortgage.  Tlie  legal  title  remains  in  the 
vendor,  and  an  equity  rests  in  the  vendee,  to  have  the  title  in 
compliance  with  the  conditions;  and  the  legal  title  and  equity- 
go  to  the  whole  estate,  including  fixtures.  The  vendor  can  bring 
an  action  in  ejectment  on  breach  of  condition,  or  foreclosure.^^ 
The  same  rule  applies  under  the  codes,  and  is  considered  as  a 
mortgage,  subject  to  foreclosure,  instead  of  a  conditional  sale.'*® 
But  if  a  deed  to  property  is  accepted  on  agreement  to  reconvey, 
upon  payment  of  a  certain  sum  by  a  certain  time,  but  the  pay- 
ment of  such  money  is  not  made  binding,  but  upon  failure  to 
pay  the  agreement  to  reconvey  is  to  become  null  and  void,  time 
being  of  the  essence  of  the  agreement,  it  is  a  conditional  sale, 
and  not  a  mortgage.^^ 

§  5837.  Pledge  or  mortgage. — A  transfer  of  interest  in  prop- 
erty, other  than  in  trust,  as  security,  is  always  a  mortgage,  except 
vvhen  in  the  case  of  personal  property  it  is  accompanied  by  actual 
change  of  possession,  in  which  case  it  is  a  pledge.'*^ 

§  5838.  What  real  property  may  be  mortgaged. — Any  interest 
in  real  property  capable  of  transfer  may  be  mortgaged.'*^  That 
interest  which  cannot  be  mortgaged  or  transferred  is  a  mere 
possibility,  not  coupled  with  an  interest.^*  A  right  of  re-entry, 
or  of  repossession  for  breach  of  condition  subsequent,  may  be 
transferred;^^  and  the  fact  that  another  holds  adversely  is  no 
bar  to  transferring  ^^  or  mortgaging  the  same.^^ 

§  5839.  Assignment  of  the  land. — An  assignment  by  the  mort- 
gagee of  all  his  interest  in  the  land  passes  nothing  unless  the 
debt  be  assigned,  the  mortgage  being  a  mere  incident  to  the 
debt.'*^    A  mortgage  of  real  property  shall  not  be  deemed  a  con- 

39  Merritt  v.  Judd,  14  Cal.  59.  44  Cal.  Civ.  Code,  §  1045. 

40  Borcherdt  v.  Favor,  16  Colo.  45  Cal.  Civ.  Code,  §  1046. 
App.  406,  66  Pac.  251;  Yost  v.  First  46  Cal.  Civ,  Code,  §  1047. 
Nat.    Bank,    66    Kan.   605,    72    Pac.  47  Cal.  Civ.  Code,  §  2921. 

209.  48  Nagle  v.  Maey,  9  Cal.  428 ;  Mack 

41  Smytb  V.  Eeed,  28  Utah,  262,  v.  Wetzler,  39  Cal.  247;  Storch  v. 
78  Pac.  478.  McCain,  85  Cal.  304,  24  Pac.  639 ;  Ad- 

42  Cal.  Civ.  Code,  §  2924.  ler  v.   Sargent,   109   Cal.  42,  41   Pac. 

43  Cal.  Civ.  Code,  §  2947.  See,  also,  799;  Jackson  v.  Bronson,  19  Johns. 
Cal.   Civ.   Code,   §    1044.  325;  Ellison  v.  Daniels,  11  N.  H.  274. 
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veyance,  whatever  its  terms,  so  as  to  enable  the  mortgagee  to 
recover  possession  without  foreclosure  and  sale.** 

§  5840.    Attorneys'  fees. — In  California,  in  all  cases  of  fore- 
closure of  mortgage,  the  attorney's  fee  shall  be  fixed  by  the 
trial  court  in  which  the  proceedings  of  foreclosure  are  had,  any 
stipulation  in  said  mortgage  to  the  contrary  notwithstanding.^" 
If  there  is  no  provision  in  the  mortgage  for  payment  of  counsel 
i"ees,  the  plaintiff  in  an  action  to  foreclose  is  not  entitled  to  such 
fees.^^    The  attorney's  fee,  as  part  of  the  costs  and  obligations 
of  the  mortgage,  is  a  lien  on  the  property.^^    g^t  if  the  mortgage 
provides  for  the  attorney's  fee  on  foreclosure,  and  does  not  pro- 
^    vide  that  it  shall  be  secured  by  the  mortgage,  it  is  a  personal 
judgment,   but   not   a  lien   upon   the   land.^^     A   plaintiff  who 
appears  in  person  is  not  entitled  to  counsel  fees,  though  stipu- 
lated for  in  the  mortgage.^*     In  the  foreclosure  of  a  mortgage 
against  the  property  of  a  deceased  person  no  counsel  fees  are 
allowed  unless  the  claim  secured  by  the  mortgage  has  been  first 
presented  to  the  executor  or  administrator.^^ 
■  ;     In  foreclosing  a  mortgage   containing  a  stipulation  that  the 
[mortgagee  should  be  entitled  to  all  costs,  including  counsel  fees. 
rt,  not  exceeding  five  per  cent  of  the  amount  due,  it  is  not  necessary 
''to  aver  in  the  complaint  that  five  per  cent  was  reasonable  counsel 
fees,  as  the  counsel  fees  thus  stipulated  to  be  paid  were  not  the 
cause  of  action,  but,  like  costs,  a  mere  incident  to  it,  and  might 
be  fixed  by  the  court  at  its  discretion,  not  exceeding  the  five 
per  cent.^^    But  attorney's  fees  cannot  be  recovered  where  the 

49  Cal.  Code  Civ.  Proc,  §  744;  Civ.  Pavkovich,  137  Cal.  284,  70  Pac. 
Code,  §  2927.     See  Smith  v.  Smith,  80      177. 

Cal.  323,  21  Pac.  4,  22  Pac.  186,  549;  54  Patterson  v.  Donner,  48  Cal.  380. 

Pueblo  R.  R.  Co.  v.  Beshoar,  8  Colo.  55  Cal.  Code  Civ.  Proc,  §  1500.  See, 

32,  5  Pac.  639;  Watson  v.  Dundee  etc.  generally,  as  to  the  allowance  of  coun- 

Inv.  Co.,  12  Or.  474,  8  Pac.  548;   Fee  sel  fees,  Monroe  v.  Fohl,  72  Cal.  568, 

V.  Swingly,  6  Mont.  596,  13  Pac.  375;  14  Pac.  514;  Alden  v.  Pryal,  60  Cal. 

Fender  v.  Robinson,   132   Cal.   26,   66  215;    Hewitt   v.   Dean,   91    Cal.   5,   27 

Pac.  969.  Pac.  423;  Lammon  v.  Austin,  6  Wash. 

50  Cal.  Code  Civ.  Proc,  §  726.  199,  33  Pac.  355;  Avery  v.  Maude,  112 
61  Sichel  V.  Carrillo,  42  Cal.  494.  Cal.  565,  44  Pac.  1020. 

52  Haensel  v.  Pac  St.  S.  &  L.  &  B.  56  Carriere  v.  Minturn,  5  Cal.  435 ; 
Co.,  135  Cal.  41,  67  Pac  38;  Corson  Gronfier  v.  Minturn,  5  Cal.  492;  Mon- 
V.  McDonald,  3  Cal.  App.  412,  85  Pac.  roe  v.  Fohl,  72  Cal.  571,  14  Pac  514; 
861.  First  Nat.  Bank  v.  Holt,  87  Cal.  158, 

53  Loewenthal  v.  Coonan,  135  Cal.  25  Pac.  272.  See  Hewitt  v.  Dean,  91 
381,  87  Am.  St.  Rep.  115,  67  Pac.  324.  Cal.  617,  25  Am.  St.  Rep.  227,  28  Pac 
See,    also,    68    Pac    303;     Luddy    v.  93. 
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agreement  to  pay  them  is  not  directly  averred  in  the  complaint, 
but  is  merely  inferable  from  an  exhibit  annexed  thereto. ^'^  Evi- 
dence as  to  employment  and  value  of  services  of  counsel  need 
not  be  given  where  the  complaint  alleges  that  a  certain  sum  ia 
reasonable,  though  denied  by  the  answer;  but  if  given,  it  cannot 
be  ignored  by  the  court.^^  The  duty  of  fixing  compensation  is 
upon  the  court,  within  the  limits  of  the  contract  of  mortgage.^^ 

§  5841.  Conditions  in  mortgage. — The  usual  conditions  in  a 
mortgage  contain  no  personal  obligation  to  pay  the  money.  The 
contract  is  simply  that  the  mortgagor  may  pay  the  sum  named, 
which  will  revest  the  title  in  him ;  or  if  he  fail  to  do  it,  then  the 
deed  becomes  absolute  at  law,  though  in  equity  he  still  has  a  right 
to  redeem,  which  right  may  be  cut  off  by  a  foreclosure.  In  such 
cases  the  mortgagee  is  limited  to  the  land  for  payment,  and  if 
that  is  not  sufficient,  he  has  no  further  security.^^ 

If  a  deed  is  taken  in  place  of  a  mortgage,  with  idea  that  it 
need  not  be  foreclosed,  an  attorney's  fee  cannot  be  allowed, 
though  the  mortgage  made  provision  for  such  a  fee,^^  The  agree- 
ment for  attorney  fees  need  not  be  in  the  note  which  the  mort- 
gage secures.^2  The  fees  form  part  of  the  judgment,  and  where 
they  have  not  been  paid  to  the  attorney  they  go  to  the  mortgagee, 
in  trust  for  the  attorney.^^  One  thousand  dollars  on  a  mortgage 
of  eleven  thousand  dollars  is  held  not  to  be  an  excessive  fee.^* 

§  5842.  Priority  of  liens. — The  renewal  of  a  note  secured  by 
a  mortgage  in  form  of  an  absolute  deed  continues  the  mortgagee's 
right  to  a  priority  over  subsequent  creditors.^^  When  the  prom- 
ise of  renewal  of  a  debt  is  made  after  the  statute  of  limitations 
has  run,  then  it  constitutes  a  new  cause  of  action,  which  must 
be  sued  on  as  such,  and  does  not  renew  or  extend  the  mortgage; 

57  Lee  V.  McCarthy  (Cal.),  35  Pac.  60  Drummond  v.  Eichards,  2  Munf. 
1034;  Boob  v.  Hall,  107  Cal.  160,  40  337;  4  Kent  Com.  137;  Nash's  Ohio 
Pae.  117.     See  Avery  v.  Maude,  112      PI.  &  Pr.  347. 

Cal.    565,    44    Pae.    1020;      Ames  v.  61  Kyle  v.  Hamilton,  136  Cal.  xix, 

Bigelow,     15     Wash.     532,     46     Pac.  68  Pac.  484. 

1046.  C2  Hellier  v.  Kussell,  136  Cal.  143, 

58  Wright  V.  Conservative  Inv.  Co.,  68  Pac.  581. 

49  Or.  177,  89  Pac.  387.  63  LootDourow  v.   Hicks,   24   Utah, 

59  Woodward    v.    Brown,    119    Cal.  49,  66  Pac.  602,  55  L.  R.  A.  874. 
283,  63  Am.  St.  Rep.  108,  51  Pac.  2,  64  Jones  v.  Stoddart,  8  Idaho,  210, 
542;  Damon  v.  Quinn,  143  Cal.  75,  76  67  Pac.  650. 

Pac.  818;   Hellier  v.  Russell,  136  Cal.  65  Newhall  v.  Hatch,  134  Cal.  269, 

143,  68  Pac.  581.  66  Pac.  266,  55  L.  E.  A.  673. 
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but  when  the  acknowledgment  is  made  before  the  statute  has 
run,  and  while  the  debt  is  still  alive,  then  the  original  obligation 
is  the  cause  of  action,  and  carries  with  it  the  mortgage  given  to 
secure  it.*^^  The  taking  of  a  new  note  with  an  extension  of  time 
in  place  of  one  secured  by  a  mortgage  does  not  impair  the  secur- 
ity of  the  mortgage  against  subsequent  incumbrances,  if  it  was 
not  the  intention  of  the  parties  to  thereby  extinguish  the  old 
debt.G7 

A  purchaser  subsequent  to  a  release  of  a  mortgage  by  an  attor- 
ney in  fact,  whose  power  is  not  of  record,  nevertheless  purchases 
at  his  peril.68  The  fact  that  a  second  mortgage  recites  its  sub- 
jection to  a  first  mortgage  does  not  prevent  its  priority,  if  the 
first  mortgage  is  for  some  reason  canceled.*^^  The  burden  is  upon 
an  attaching  creditor  who  tries  to  get  priority  over  a  mortgage 
on  the  grounds  that  the  mortgagee  made  fraudulent  representa- 
tions as  to  the  mortgagor  debtor's  financial  condition. ''''' 

§  5843.  Extension  of  mortgage  lien. — A  mortgagor  who 
retains  his  ownership  of  the  mortgaged  premises  may  make  a 
valid  contract  of  extension  of  the  original  mortgage,  which  will 
be  binding  upon  a  subsequent  grantee,  whether  he  takes  with  or 
without  notice  of  such  extension.'^! 

The  acceptance  of  a  new  mortgage  and  note  as  a  renewal  of  a 

former  mortgage  and  note,  or  in  substitution  thereof,  does  not 

of  itself  operate  as  an  extinguishment  or  discharge  of  the 
former.'^2 

If  a  mortgage  of  record  upon  which  the  statute  of  limitations 
has  run  has  not  been  discharged,  a  renewal  of  the  note  will  renew 
the  mortgage;  and  it  is  the  duty  of  a  subsequent  purchaser  to 
ascertain,  from  inquiry  of  the  mortgagee,  whether  the  note  has  in 
fact  been  renewed.  If  the  mortgagee  then  represents  that  the 
note  has  not  been  renewed,  and  the  inquirer  buys  upon  such  rep- 
resentation, the  mortgage  cannot  be  enforced  against  such  pur- 
chaser.'^3 

6G  Southern  Pacific  Co,  v.  Prosser,  70  Chittenden  v.  C.  H.  Sieg  Mfg. 

122  Cal.  413,  55  Pac.  145.  Co.,  16  Colo.  App.  549,  66  Pac.  1077. 

67  First  Nat.  Bank  v.  Citizens*  71  White  v.  Krutz,  37  Wash.  34,  79 
State  Bank,  11  Wyo.  32,  100  Am.  St.  Pac.  495;  First  Nat.  Bank  v.  Citizens' 
Eep.  925,  70  Pac.  726.  State  Bank,  11  Wyo.  32,  100  Am.  St. 

68  Adams  v.  Hopkins,  144  Cal.  19,  Eep.  925,  70  Pac.  726. 

77  Pac.  712.  72  White  v.  Stevenson,  144  Cal.  104, 

69  Atchison   Sav.   Bank  v.  Wyman,       77   Pac.  828. 

65  Kan.  314,  69  Pac.  326.  73  Lent    v.    Moryill,    25    Cal.    492; 
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§  5844.  Liability  of  purchaser. — If  the  amount  of  a  mortgage 
debt  is  deducted  from  the  purchase  price,  and  the  vendee  assumes 
payment  of  the  mortgage,  he  is  estopped  to  deny  its  validity  J* 
A  grantee  who  does  not  agree  to  assume  the  mortgage  debt 
cannot  be  held  personally  responsible  for  any  deficiency  judg- 
ment,'''^ even  though,  in  consideration  of  an  extension  of  time, 
he  agrees  to  pay  the  mortgage  interest  for  the  term  of  the 
extension.'^s  And  a  vendee  who  has  assumed  the  payment  of 
a  mortgage  debt  cannot  be  held  for  a  higher  rate  of  interest 
than  what  he  has  had  notice  of  from  the  recorded  mortgage  or 
otherwise.'^''' 

"Where  the  deed  recites  that  it  is  subject  to  a  mortgage,  it  is 
as  effectually  charged  with  the  mortgage  debt  as  if  the  purchaser 
expressly  assumed  the  payment  of  the  debt  or  had  executed  the 
mortgage.'^^  If  the  vendee  of  mortgaged  property  assumes  the 
mortgage  debt,  the  mortgagee,  though  he  has  a  right  to  enforce 
the  personal  liability  of  the  original  mortgagor,  need  not  do  so 
and  it  does  not  relieve  defendant  vendee  from  liability  for  a  defi- 
ciency judgment  by  not  taking  a  deficiency  judgment  against 
the  original  mortgagor. '^^ 

§  5845.  Rights  of  third  parties. — A  lessee  may,  in  equity, 
require  the  mortgage  creditor  to  proceed  first  against  the  unleased 
land  for  the  satisfaction  of  the  debt.^*^  A  water  company  sub- 
sequently receiving  a  right  of  way  over  mortgaged  land  is 
entitled  to  have  the  other  part  of  the  land  taken  first  in  satis- 
faction of  foreclosure  of  the  mortgage. ^^  A  mortgagee  who 
releases  his  mortgage  and  takes  a  quitclaim  deed  to  the  prem- 
ises, takes  subject  to  any  incumbrance,  such  as  a  bond  for  a 
deed,  put  upon  the  premises  by  the  mortgagor.^^  In  case  of 
foreclosure  of  mortgage  upon  property,  including  the  homestead 
place,  that  outside  the  homestead  must  be  sold  first,  even  though 

Newhall  v.  Hatch,  134  Cal.  269-275,  66  78  Iladley  v.  Clark,  8  Idaho,  497, 

Pac.  266,  55  L.  R.  A.  673.  69   Pae.   319;    Foster  v.   Bowles,    138 

74  Hadley  v.   Clark,   8   Idaho,   497,      Cal.  346,  71  Pae.  494. 

69  Pac.  319.  79  Farmers'    etc.    Bank    v.    Copsey, 

75  Mueller  v.  Renkes,  31  Mont.  100,       134  Cal.  287,  66  Pac.  324. 

77  Pac.  512.  so  Cal.  Civ.  Code,  §  2899;  Mack  v. 

76  Crebbin  v.  Shinn,  19  Colo.  App.  Shafer,  135  Cal.  113,  67  Pac.  40. 
302,  74  Pac.  795.  si  Merced    Security    Sav.    Bank    v. 

77  George  v.  Butler,  26  Wash.  456,  Simon,  141  Cal.  11,  74  Pac.  356. 

90  Am.  St.  Rep.  756,  67  Pac.  263,  57  S2  Scott    v.    Lewis,   40    Or.    37,    66 

L.  R.  A.  396.  Pac.  299. 
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that  part  is  covered  by  a  second  mortgage,  executed  by  the  hus- 
band alone.*^ 

§  5846.  Demand  and  notice. — Against  a  subsequent  purchaser 
the  complaint  should  allege  that  the  mortgage  was  recorded,  or 
that  defendant  had  notice  when  he  purchased. ^^  Recording  a 
bond  for  a  deed  does  not  give  notice  that  the  obligee  in  the 
bond  stands  in  the  relation  of  a  mortgagor  to  the  person  giving 
the  bond,  though  that  be  the  intent.^^  No  demand  is  necessary 
where  a  mortgage  is  payable  generally.^^  When  a  debt  secured 
by  a  mortgage  is  payable  in  installments,  it  is  not  necessary  to 
make  a  demand  for  the  payment  of  an  installment  due  before 
commencing  an  action  of  foreclosure,  in  order  to  put  the  mort- 
gagor in  default.s'^  The  English  practice  seems  to  be  different.^* 
Nor  is  the  guarantor  or  surety  entitled  to  notice  before  com- 
mencing suit.8^ 

§  5847.  Description  of  land. — Section  58  of  the  California 
Practice  Act,^°  relating  to  the  description  of  land,  does  not 
apply  to  actions  for  the  foreclosure  of  mortgages.^^  In  Indiana, 
the  mortgage,  etc.,  must  be  made  part  of  the  complaint.^-  But 
in  California  it  is  sufficient  that  the  complaint  refer  to  a  copy 
of  the  mortgage  annexed  for  a  description  of  the  land.^^  This 
is  sufficient,  if  the  mortgage  sufficiently  describes  the  mortgaged 
premises.^*  In  an  action  to  foreclose  a  mortgage  as  it  is  writ- 
ten, a  mortgagor  cannot  be  heard  to  complain  of  an  indefinite 
description  of  the  mortgaged  property,  whatever  might  be  the 
effect  of  a  sale  under  the  description.^^  An  irrigation  ditch  not 
commenced  at  the  time  a  trust-deed  was  executed,  and  not  specifi- 
cally mentioned  therein,  is  not  conveyed  by  such  deed.^^ 

83  McLaughlin    v.    Hart,    46    Cal.  90  Cal.  Code  Civ.  Proc,  §  455. 
638;    Barber    v.    Babel,    36    Cal.    11;  91  Emeric  v.  Tarns,  6  Cal,  155. 
Hoppe  V.  Hoppe,  104  Cal,  94,  37  Pac.  92  Hiatt  v.  Goblt,  18  Ind.  494. 
894,  93  Emeric    v.    Tarns,    6    Cal.    155; 

84  Peru  Bridge  Co.  v.  Hendricks,  Whitby  v.  Rowell,  82  Cal.  635,  23  Pae. 
18  Ind.  11.  40,  382;   Savings  Bank  v.  Burns,  104 

85  Holmes  v.  Newman,  68  Kan.  418,  Cal.  473,  38  Pac.  102. 

75  Pac.  501,  94  Johnston    v.    McDuffee,    83    Cal. 

86  Gillett  V.  Balcom,  6  Barb.  370;       30,  23  Pac.  214. 

Harris  v.  Mulock,  9  How.  Pr.  402.  95  Graham  v.  Stewart,  68  CaL  374, 

87  Maddox  v.  Wyman,  92  CaL  674,       9  Pac.  555. 

28  Pac.  838.  96  Crippen    v.    Comstock,    17    Colo, 

88  Whitw.  Eq.  Prac.  395,  note  7,  App.  89,  66  Pac.  1074. 

89  Rushmore  v.  Miller,  4  Edw.  Ch. 
84;  Cal.  Civ.  Code,  §  2807. 
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§  5848.  Action  for  foreclosure. — In  California,  there  shall 
be  but  one  action  for  the  recovery  of  any  debt  or  the  enforcement 
of  any  right  secured  by  mortgage  upon  real  estate  or  personal 
property.^'^  It  is  an  action  for  the  legal  determination  of  the 
existence  of  the  lien,  ascertainment  of  its  extent,  and  subjection 
to  sale  of  the  estate  pledged  for  its  satisfaction.^^  Thus,  where 
a  mortgagee  had  prosecuted  an  action  in  Ohio  to  final  judgment, 
upon  a  note  secured  by  mortgage  on  land  in  California,  he  can- 
not afterwards  maintain  an  action  for  foreclosure.®^  The  pro- 
ceeding for  a  foreclosure  of  the  equity  of  redemption,  as  at 
common  law,  is  unknown  to  our  system.io<>  A  conveyance  abso- 
lute in  form,  intended  to  secure  a  loan,  cannot  be  made  a  strict 
foreclosure  without  a  foreclosure  sale  ;^^^  for  the  remedy  of  strict 
foreclosure,  being  a  harsh  one,  will  be  decreed  only  under  special 
circumstances.^^2  The  owner  of  the  mortgage  can  in  no  case 
become  the  owner  of  the  premises,  except  by  purchase  upon  sale 
under  judicial  decree,  consummated  by  conveyance,^"^  the  sur- 
plus after  a  decree  of  sale  going  to  the  subsequent  incumbrancers 
or  the  owners  of  the  premises.!^*  And  adverse  titles  to  the  prem- 
ises are  not  the  proper  subjects  for  determination  in  the  suit.^^^ 
In  such  cases  the  decree  should  reserve  the  right  of  the  adverse 
claimants,  and  so  limit  the  relief  awarded  as  to  protect  those 
rights.106 

§  5849.  Mortgagor  bankrupt. — A  mortgagee  is  not  prevented 
from  foreclosing  his  mortgage  in  a  state  court  by  the  fact  that  the 
mortgagor  has  been  declared  a  bankrupt  in  the  United  States 
district  court,  and  the  mortgagee  has  proved  his  debt  therein; 
but  he  must  obtain  leave  from  the  United  States  district  court 

97  Cal.    Code    Civ.    Proc,    §    726.  99  Ould  v,  Stoddard,  54  Cal.  613. 
See,    also,    Hall    v.    Arnott,    80    Cal.  lOO  Goodenow  v.  Eaver,  16  Cal.  461, 
348,   22   Pac.   200;    Barbieri  v.   Ram-  76  Am.  Dec.  540;    McMillan  v.  Rieh- 
elli,   84  Cal.   154,  23   Pac.   1086;   Mc-  ards,  9  Cal.  365,  70  Am.  Dee.  655. 
Dermot  T.  Barton,  106   Cal.   194,   39  loi  McCaughey    v.    McDuffie,    141 
Pac.  538.  Cal.  xviii,  74  Pac.  751. 

98  Boggs  V.  Fowler,  16  Cal.  559,  76  102  Flanagan's  Estate  v.  Great  Cen- 
Am.  Dec.  561 ;  McMillan  v.  Richards,  tral  Land  Co.,  45  Or.  335,  77  Pac.  485. 
9  Cal.  365,  70  Am.  Dee.  655;  Crosby  v.  103  Goodenow  v.  Eaver,  16  Cal.  461, 
Dowd,  61  Cal.  557,  602.    See  National  76  Am.  Dec.  540. 

Bank  v.  Union  Ins.  Co.,  88  Cal.  497,  104  McMillan    v.    Richards,    9    Cal. 

22   Am.   St.   Rep.   324,   26   Pac.   509;  365,  70  Am.  Dec.  655. 

Goldtree    v.     McAlister,    86    Cal.    93,  105  San    Francisco   v.    Lawton,    18 

24  Pac.  801 ;  Brown  v.  Willis,  67  Cal.  Cal.  465,  79  Am.  Dec.  187. 

235,  7  Pac.  682.  106  San    Francisco    v.    Lawton,    21 
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to  bring  his  action  in  the  state  eourt.^^'^  A  state  district  court 
has  jurisdiction  to  foreclose  a  mortgage  on  real  estate  which 
lies  outside  of  the  judicial  district.^®^ 

§  5850.  Debt  falling  due  by  installments. — If  the  debt  be  not 
all  due,  so  soon  as  sufficient  property  is  sold  to  pay  the  debt  due, 
with  costs,  the  sale  shall  cease,  and  the  court  may  order  more  sold 
as  soon  as  more  of  the  debt  falls  due.^°*  The  proper  practice 
under  the  code  is  to  apply  by  motion,  and  not  by  petition,  for  a 
sale  of  more  of  the  mortgaged  premises  as  often  as  more  becomes 
due  for  principal  or  interest.^^^  But  if  the  property  cannot  be 
sold  in  portions  without  injury  to  the  parties,  the  whole  may 
be  ordered  to  be  sold  in  the  first  instance,  and  the  entire  debt  and 
costs  paid,  with  a  proper  rebatement  of  interest.^i^  When  a 
debt  secured  is  payable  in  installments,  the  mortgagee  or  his 
assignee  has  a  right  to  bring  an  action  to  foreclose  the  mortgage 
when  the  first  installment  falls  due  and  is  not  paid.^^^  This  is  also 
the  practice  in  Ohio.^^^  a.  mortgage  given  to  secure  a  debt  pay- 
able by  installments  may  be  foreclosed  on  failure  to  pay  the 
first  installment  when  due.  The  bill  in  such  case  may  set  out  the 
amounts  not  yet  due,  and  if  they  become  due  and  are  not  paid 
before  the  final  hearing,  they  may  be  included  in  the  decree.^^* 
To  be  made  subject  to  foreclosure  for  failure  to  pay  interest, 
it  must  be  so  specified  in  the  mortgage,^^^  or  at  least  in  the 
note.^^^  The  mortgagee's  election  to  consider  the  whole  debt  due 
must  be  evidenced  by  some  outward  act,  such  as  bringing  suit, 
or  giving  notice  thereof.^^^ 

§  5851.  Apportioning  debt. — ^If,  subsequent  to  the  mortgage, 
several  persons  become  entitled  to  separate  portions  of  the  whole 

Cal.   589;    Elias  v.  Verdugo,  27  CaL  231,    pt.    2;    Lansing    v.    Capron,    1 

418.     See,  also,  Ord  v.  McKee,  5  Cal,  Johns.    Ch.    617;    Lyman    v.    Sale,    2 

515.  Johns.  Ch.  487. 

107  Societe  d'Epargnes  etc.  v.  Mc-  114  Magruder  v.  Eggleston,  41 
Henry,  49  Cal.  351.  Miss.  284. 

108  Id.  115  Bank    v.    Doherty,    29    Wash. 

109  Cal.  Code  Civ.  Proc,  §  728.  233,   92   Am.   St.   Kep.   903,    69   Pac. 

110  Bank  of  Napa  v.  Godfrey,  77  732;  First  Nat.  Bank  v.  Citizens' 
Cal.  612,  20  Pac.  142.  State  Bank,  11  Wyo.  32,  100  Am.  St. 

111  Cal.  Code  Civ.  Proc,  §  728.  Eep.  925,  70  Pac.  726. 

112  Grattan  v.  Wiggins,  23  Cal.  16.  116  San  Gabriel  Valley  Bank  v. 
See  Leonard  v.  Tyler,  66  Cal.  299;  Lake  View  Town  Co.,  4  Cal.  App.  630, 
Maddox  v.   Wyman,   92   Cal.    674,   28  89  Pac.  360. 

Pac.  838.  117  Trinity  County  Bank  v.  Haas, 

113  King    V.    Longworth,    7    Ohio,       151  Cal.  553,  91  Pac.  385. 
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tract  mortgaged,  the  debt  will  not  be  apportioned  on  their  sev- 
eral parts.118  In  gneh  case  the  part  of  the  property  still  owned 
by  the  mortgagor  will  be  first  sold;  and  if  that  is  insufficient  to 
satisfy  the  decree,  the  other  parts  will  be  subjected,  in  the  inverse 
order  in  which  they  were  sold  by  the  mortgagor  to  the  several 
owners.1^8 

§  5852.  Conflicting  claims. — The  purchaser  in  good  faith  and 
for  value  of  a  mortgage  should  not  have  his  rights  prejudiced  or 
postponed  by  a  controversy  between  purchasers  of  the  mortgaged 
premises  concerning  the  order  in  which  different  portions  of  the 
premises  covered  by  the  mortgage  shall  be  sold  under  the  fore- 
closure. He  is  entitled  to  judgment  for  foreclosure  and  sale, 
without  reference  to  the  conflicting  claims  of  owners  of  the 
estate.^20 

§  5853.  Enforcement  of  mortg-age  ag-ainst  a  part  only  of  the 
lands  mortgaged  is  a  waiver  of  the  mortgage  lien  as  to  the  re- 
mainder; but  such  waiver  will  not  prevent  the  docketing  of  a 
judgment  for  any  unsatisfied  balance  of  the  decree.^^i 

§  5854.  Jurisdiction — Situs  of  the  mortg'aged  property. — An 
action  for  the  foreclosure  of  a  mortgage  must  be  tried  in  the 
county  in  which  the  subject  of  the  action,  or  some  part  thereof, 
is  situated, ^22  even  though  the  note  be  made  payable  in  some 
other  county.^23  And  in  order  to  give  the  court  jurisdiction  to 
enter  a  decree  of  foreclosure,  it  is  necessary  for  the  plaintiff 
to  allege  and  prove  that  the  land  sought  to  be  foreclosed  is 
situated  in  the  county  in  which  suit  is  brought.  In  the  absence 
of  an  allegation  of  such  fact  in  the  complaint,  the  plaintiff  is 
not  entitled  to  prove  it;  nor  can  a  finding  or  recital  in  the' 
decree  that  the  land  is  situated  in  such  county  be  supported 
in  the  absence  of  the  necessary  averment  in  the  complaint.^24 

118  Perre  v.  Castro,  14  Cal.  519,  122  Goldtree  v.  MeAlister,  86  Cal. 
76  Am.  Dee.  444.  93,  24  Pac.  801. 

119  See  Cheever  v.  Fair,  5  Cal.  337;  123  Sherman  v.  Droubay,  27  Utah, 
1  Story's  Eq.  Jur.   223.  47,  74  Pac.  348. 

120  Smart  v.  Bement,  3  Keyes,  241,  124  Campbell  v.  West,  86  Cal.  197, 

121  Cal.  Code  Civ.  Proc,  §  726;  24  Pac.  1000.  For  sufficient  allega- 
Mascarel  v.  Eaffour,  51  Cal.  242 ;  BuU  tion  of  the  situation  of  the  mortgaged 
y.  Coe,  77  Cal.  54,  11  Am.  St.  Kep.  property,  see  Graham  v.  Stewart,  68 
235,  18  Pac.  808.  Cal.  374,  9  Pac.  555. 
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A  complaint  in  foreclosure  describing  the  lands  as  situated  in 
a  county  out  of  which  a  new  county  has  been  formed  since  the 
date  of  the  mortgage,  but  containing  no  description  identifying 
the  lands  as  being  located  in  the  new  county  in  which  the  action 
is  brought,  is  insufficient  to  sustain  a  finding  that  the  land 
is  situated  therein.^^s 

§  5855.  Equity  practice. — Under  the  former  procedure,  if 
proceedings  had  been  had,  the  complaint  should  show  that  the 
remedy  at  law  had  been  exhausted,  and  with  what  effectj^^e  j^^^ 
proceedings  at  law  were  not  necessarily  a  bar  to  the  foreclos- 
ure.^27  B^t  -tiig  practice  is  different  now;  if  there  have  been 
any  proceedings,  they  are  to  be  set  up  by  defense.^^s  ^j^g  stat- 
ute of  North  Dakota,^-^*  requires  that  a  complaint,  upon  its 
face,  must  show  whether  any  proceedings  have  been  had  at 
law  or  otherwise  for  the  recovery  of  the  debt  secured  by  the 
mortgage,  and  such  complaint  must  show  that  no  other  proceed- 
ings than  those  referred  to  therein  have  been  had  for  such  pur- 
pose. And  it  was  held  that  an  averment  that  no  other  fore- 
closure proceedings  had  been  instituted  than  proceedings  to 
foreclose  by  advertisement,  which  had  been  enjoined,  was  not 
a  compliance  with  the  statute,  and  that  the  complaint  was  there- 
fore vulnerable  to  demurrer.i^a 

§  5856.  Necessary  parties. — A  mortgage  given  by  one  void 
of  understanding  is  void,  but  where  it  is  given  in  lieu  of  another 
mortgage  executed  by  another,  such  other  person  is  a  necessary 
party,  in  order  to  assert  any  remedy  against  him.^^o  Persons 
acquiring  an  interest  in  the  premises  by  purchase  at  execution 
sale  or  otherwise,  subsequent  to  the  filing  of  the  suit  of  fore- 
closure and  notice  of  lis  pendens,  are  not  necessary  parties.^^^ 
One  holding  a  deed  from  the  mortgagor,  which  deed  is  not  of 
record  at  the  time  of  filing  the  notice  of  lis  pendens,  is  not  a 

125  Campbell  v.  West,  86  Cal.  197,  129  Fisher  v.  Bouisson,  3  N,  Dak. 
24  Pae.  1000.  493,  57   N.  W.   505.     See  Dimiek  v. 

126  Shufelt  V.  Sbufelt,  9  Paige,  137,  Grand  Island  Banking  Co.,  37  Neb. 
37  Am.  Dec.  381;    Lovett  v.  German  394,  55  N.  W.  1066. 

Reformed  Church,  12  Barb.  67.  130  Jacks  v.  Estee,  139  CaL  507,  73 

127  Williamson      v.      Champlin,      8      Pac.  247. 

Paige,  70;    Suydam  v.  Bartle,  9  Paige,  131  Johnson  v.  Friant,  140  Cal.  260, 

294.  73  Pac.  993;    Hibemia  Sav.  etc.  Soc. 

las  Newton  v.  Newton,  12  Ind.  527.  v.    Cochran,    141    CaL    653,    75    Pac. 

128a  Comp.  Laws,  §  5434.  315. 


3233  FORECLOSURE — ON  REAL,  PROPERTY.     §  §  5857,  5858 

necessary  party,  and  is  as  conclusively  bound  by  the  foreclos- 
ure decree  as  if  made  a  party.^^^  j^  Washington,  the  heirs  of  a 
mortgagor  are  necessary  parties  in  a  foreclosure  suit  filed  after 
the  death  of  the  mortgagor  ;i33  ^g  ^Iso  is  the  wife  of  the  mort- 
gagor or  of  the  grantee  of  the  mortgagor.i34  Jq  Oklahoma  and 
California,  the  heirs  are  not  necessary  parties.^^^ 

§  5857.  Joinder  of  parties  and  actions. — It  is  not  an  improper 
joinder  of  two  causes  of  action  to  sue  the  indorser  of  a  promis- 
sory note  on  his  liability  as  such,  and  to  ask  a  decree  against 
the  mortgagor,  foreclosing  a  mortgage  given  to  secure  the  same 
note  by  another  party.^^e  Claims  against  the  mortgagor  and 
mortgagee  and  persons  having  liens  may  be  united.^^'^  The  mort- 
gage and  the  debt  may  be  united.  Where  a  suit  was  brought  to 
foreclose  a  mortgage  executed  by  husband  and  wife  to  secure  a 
note  made  by  the  husband  alone,  and  the  complaint  prayed  for 
judgment  against  the  husband  for  the  amount  of  the  note  and 
interest,  and  a  decree  against  both  defendants  for  the  sale  of 
the  mortgaged  premises,  it  was  held  that  there  was  no  misjoinder 
of  actions,  and  the  complaint  was  not  demurrable  on  that 
ground.  ^^^ 

§  5858.  Parties  to  foreclosure  suit. — The  cause  of  action 
against  the  mortgagor  on  the  mortgage  in  such  case  might  be 
prosecuted  to  judgment  without  making  the  maker  of  the  notes 
a  party.^39  Qr  the  grantee  of  the  mortgagor  may  be  made  defend- 
ant without  the  mortgagor  himself.^^**  Where  certain  parties 
executed  notes  and  a  mortgage  to  secure  their  payment  to  certain 
individuals  of  their  number,  suit  may  be  brought  for  the  fore- 
closure of  the  mortgage,  notwithstanding  the  plaintiffs  in  the 
suit  are  both  payors  and  payees,  mortgagors  and  mortgagees.^*^ 
If  there  are  several  notes  secured  by  one  mortgage,  and  part  of 

132  Hibemia  Sav.  etc.  Soe.  v.  Coch-  136  Eastman  v.  Turman,  24  Cal. 
ran,  141  Cal.  653,  75  Pac.  315;  Hager  382.  But  see  Sands  v.  Wood,  1 
V.  Astorg,  145  Cal.  548,  104  Am.  St.       Clarke     (Iowa),  263. 

Rep.  68,  79  Pac.  68.  137  Farwell    v.    Jackson,    28    Cal. 

133  Anrud    v.    Seandinavian-Amer-      105. 

ican  Bank,  27  Wash.  16,  67  Pac.  364.  138  Rollins  v.  Forbes,  10  Cal.  299. 

134  Sloane  v.  Lucas,  37  Wash.  348,  139  Sichel  v,  Carrillo,  42  Cal.  493. 
79  Pac.  949.  140  California  Title  Ins.  etc.  Co.  ▼. 

135  Bayly  v.  Muehe,  65  Cal.  345,  3  Muller,  3  Cal.  App.  54,  84  Pac 
Pac.    467,   4    Pac.    486;     McClung   v.  453. 

Cullison,  15  Okla.  402,  82  Pac.  499.  141  McDowell  v.  Jacobs,  10  Cal.  387. 
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the  notes  come  into  the  hands  of  one  assignee,  he  may  sue  for 
foreclosure  when  his  notes  become  due  and  are  unpaid,  making 
the  other  holders  of  notes  defendants,  and  such  defendants  must 
plead  affirmative  relief  in  order  that  the  court  may  give  judg- 
ment in  favor  of  such  defendants  against  the  mortgagor.^^^ 
The  right  of  the  plaintiff  to  go  into  equity  and  foreclose  a 
mortgage  given  to  secure  a  note  depends  upon  the  fact  whether 
he  was  really  interested  in  the  subject-matter.  A  note  was  exe- 
cuted to  O.,  as  the  agent  of  M.,  and  the  mortgage  to  secure  the 
note  was  made  to  M.  0.,  under  a  contract  with  L.,  was  entitled 
to  half  of  the  note.  It  was  held  that  O.,  having  a  right  to  the 
note,  had  a  right  to  foreclose  the  mortgage. ^^^  jt  seems  that, 
on  foreclosure  of  a  subsequent  mortgage,  a  prior  mortgage  can- 
not be  adjudged  to  be  discharged  without  consent  of  the  prior 
mortgagee.^** 

§  5859.  Parties  to  foreclosure  suit — Continued. — All  persons 
interested  in  the  mortgaged  premises  should  be  made  parties; 
otherwise,  they  will  be  entitled  to  redeem,  even  though  the  sale 
was  made  on  the  oldest  lien.^^^  So  an  assignee  is  entitled  to  fore- 
close, but  the  mortgagee  is  still  a  proper  party ;  but  if  the  assign- 
ment has  been  absolute,  conveying  the  entire  interest  in  the 
mortgage,  he  is  no  longer  a  necessary  party.^^^  "Where  the  mort- 
gagor has  by  deed  conveyed  his  equity  to  another,  he  need  not 
be  a  party.^*'^  A  wife,  who  signed  the  note,  but  did  not  sign 
the  mortgage,  is  a  proper  party,  since  she  would  be  personally 
liable  upon  a  deficiency  judgment.^"**  A  subsequent  purchaser 
of  land  mortgaged,  or  a  prior  purchaser,  subsequently  recording 
his  deed,^*^  is  a  proper,  if  not  a  necessary,  party  to  a  foreclosure 
suit;  and  if  the  complaint  be  faulty  in  praying  to  hold  him  as 
trustee  on  account  of  fraud  in  the  purchase,  such  defect  cannot 

142  West  V.  Shurtliff,  28  Utah,  by  assignee  of  mortgage,  see  Morris 
337,  79  Pac.  180.  v.  McKuight,  1  N.  Dak.  266,  47  N.  W. 

143  Ord  V.  McKee,  5  Cal.  515.  375. 

144  McReynoIds  v.  Munns,  2  Keyes,  147  Bigelow  v.  Bush,  6  Paige,  343; 
215.  California   Title  Ins.   etc.  Co.  v.  Mul- 

145  Nash's    PI.    &    Pr.    346.      See  ler,  3  Cal.  App.  54,  84  Pac.  453. 
Landon  v.  Townshend,  112  N.  Y.  93,  148  Gates  v.  Shuey,  25  Wash.  597, 
8   Am.   St.   Rep.   712,   19   N.   E.   424;  66  Pac.  58. 

Watts  V.  Julian,  122  Ind.  124,  23  N.  149  Goodwin  v.  Tyrrell,  8  Ariz.  238, 

E.  698.  71  Pac.  906,  72  Pac.  681;   San  Diego 

140  Newman  v.   Chapman,   2  Rand.  Realty    Co.    v.    McGinn,    7    Cal.    App. 

93,  14  Am.  Dec.  766;  McGuffey  v.  Fin-  264,   94   Pac.   374;    Gillett  v.   Romig, 

ley,  20  Ohio.  474.     As  to  foreclosure  17  Okla.  324,  87  Pac.  325. 
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be  reached  by  demurrer.^^"'  Where  notes,  and  a  mortgage  to 
secure  them,  are  taken  by  a  trustee  in  his  own  name  for  the 
benefit  of  the  estate  of  a  decedent,  he  becomes  the  trustee  of  an 
express  trust,  and,  as  such,  may  sue  to  foreclose  the  mortgage, 
without  joining  with  him  the  persons  for  whose  benefit  the  action 
is  prosecuted.^^^  In  an  action  to  foreclose  a  mortgage  on  the 
homestead,  executed  by  the  husband,  the  wife  is  a  necessary 
party,  and  if  not  made  a  party  is  entitled  to  intervene.^^^  "pjie 
foreclosure  of  a  prior  mortgage  lien  upon  real  property,  without 
making  a  subsequent  judgment-lien  creditor  a  party,  in  no  wise 
affects  the  rights  of  the  latter.^^^ 

§  5860.  Parties  supplemental. — If  the  real  holders  of  the  title 
are  not  parties  to  the  decree  of  foreclosure,  a  court  of  equity 
will  allow  them  to  be  made  such  by  a  supplemental  complaint, 
provided  application  be  made  within  a  reasonable  time.^^*  It 
is  only  such  as  have  an  interest  in  and  under  the  mortgagor 
that  are  necessary  parties.  The  suit  is  to  extinguish  his  title. ^^^ 
The  action  may  be  maintained  by  one  who  is  surety  for  the 
mortgage  debt  to  compel  payment  or  foreclosure.^^^ 

§  5861.  Substituted  parties. — Where  the  plaintiff,  being  the 
owner  of  an  undivided  half  of  a  tract  of  land,  mortgaged  his 
interest  therein  to  A.,  and  subsequently,  with  his  eotenant,  con- 
veyed the  land  to  B.  and  C,  two  thirds  to  one  and  one  third  ta 
the  other,  by  two  separate  deeds,  in  each  of  which  is  set  forth 
the  agreement  of  the  grantees  to  assume  the  payment  of  the  mort- 
gage ;  and  after  the  mortgage  fell  due,  the  plaintiff  filed  his 
bill  against  B.  and  C.  to  compel  a  foreclosure  and  payment,  it 
was  held  that  the  case  was  one  of  chancery  jurisdiction,  and  that 
it  was  not  necessary  for  plaintiff  first  to  pay  off  the  mortgage 
before  bringing  his  action.^^'^  A  mere  stranger  who  voluntarily 
pays  money  due  on  a  mortgage,  and  fails  to  take  an  assignment 
thereof,  but  allows  it  to  be  canceled  and  discharged,  cannot  after- 

150  DeLeon  v.  Higuera,  15  Cal.  495.  154  Heyman  v.  Lowell,  23  Cal.  106. 

151  White  V.  Allatt,  87  Cal.  245,  25  155  Eagle  F.  Co.  v.  Lent,  6  Paige, 
Pac.  420.  635. 

152  Mabury  v.  Euiz,  58  Cal.  11.  156  Marsh  v.  Pike,  10  Paige,  595; 

153  De  Lashmutt  v.  Sellwood,  10  Lawrence  v.  Lawrence,  3  Barb.  Ch. 
Or.  319.  As  to  joinder  of  maker  and  71;  Cornell  v.  Prescott,  2  Barb.  16; 
indorser  of  mortgage  note  in  fore-  Vanderkemp  v.  Snelton,  11  Paige,  28. 
closure  proceedings,  see  Smith  v.  Mc-  157  Abell  v.  Coons,  7  Cal.  105,  68' 
Evoy,  8  Utah,  58,  29  Pac.  1030.  Am.  Dec.  229. 
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wards  come  into  equity  and,  in  the  absence  of  frand,  accident,  or 
mistake  of  fact,  have  the  mortgage  reinstated  and  himself  sub- 
stituted in  the  place  of  the  mortgagee,' ^^ 

§  5862.  Estate  of  deceased  partner. — An  action  to  foreclose 
a  mortgage  made  by  a  deceased  partner  on  his  separate  estate 
may  be  maintained  without  showing  in  the  complaint  that  the 
firm  is  insolvent,  or  that  the  mortgagee  has  pursued  his  remedy 
upon  the  debt  against  his  surviving  partner.  In  such  case,  if 
the  surviving  partner  be  the  executor,  and  also  claims  an  inter- 
est in  the  mortgaged  property  as  devisee,  he  may  be.  as  an 
individual,  made  co-defendant  with  himself  as  executor, ^^^ 

5863.  Executors  as  parties  defendant. — An  action  may  be 
maintained  against  an  executor  or  administrator  to  foreclose  a 
mortgage  upon  real  estate  executed  by  his  testator  or  intestate, 
although  the  debt  secured  by  the  mortgage  has  been  presented 
and  allowed,!^^  without  joining  the  heirs  of  the  mortgagor  as 
defendants.  1^^  The  action  for  a  foreclosure  of  a  mortgage  upon 
real  property  is  not  brought  for  the  possession  merely  of  the 
property,  except  as  such  possession  may  follow  the  sheriff's  deed, 
but  to  subject  to  sale  the  title  which  the  mortgagor  had  at  the 
time  of  executing  the  mortgage,  and  to  cut  off  the  rights  of 
parties  subsequently  becoming  interested  in  the  premises ;  and 
executors  and  administrators  do  not  possess  the  title,  but  only 
a  temporary  right  to  the  possession.^^^ 

§  5864.  Infant  defendants. — If  there  are  infant  defendants, 
the  complaint  must  state  what  their  interest  is,  and  whether 
it  is   paramount   or  subordinate  to  the  interest  mortgaged.^"^ 

§  5865.  Surplus  averment. — If  the  complaint  in  a  foreclosure 
suit  avers  that  the  mortgage  was  executed  by  the  defendant 
(thereby  making  it  by  averment  a  legal  mortgage),  and   also 

158  Guy  V.  Du  Uprey,  16  Cal.  196,  I6l  Bayly  v.  Muehe,  65  Cal.  345; 
76  Am.  Dec.  518.                                              McClung  v.  CuUison,  15  Okla.  402,  82 

159  Savings  &  Loan  Soc.  v.  Gibb,      Pac.  499. 

21  Cal.  595.  162  Burton  ▼.  Lies,  21  Cal.  87. 

160  Fallon  v.  Butler,  21  Cal.  24,  81  163  Aldrich  v.  Lapham,  6  How.  Pr. 
Am.    Dec.    140;    First    Nat.    Bank    v.       129. 

Glenn,  10  Idaho,  224,  109  Am.  St.  Eep. 
204,  77  Pac.  623. 
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sets  out  a  copy  of  the  same,  and  it  appears  on  its  face  not  to 
be  a  legal,  as  distinguished  from  an  equitable,  mortgage,  the 
averment  may  be  rejected  as  surplusage.^^* 

§  5866.  Claims  aguinst  estate. — The  words  "claimant"  and 
"claim"  are  synonymous  with  the  words  "creditor"  and  "legal 
demand. "1^^  The  word  "claims"  does  not  embrace  mortgage 
liens,  but  has  reference  only  to  such  debts  or  demands  against 
decedent  as  might  have  been  enforced  against  him  in  his  life- 
time by  personal  actions  for  the  recovery  of  money,  and  UDon 
which  only  a  money  judgment  could  have  been  rendered.i^e  The 
word  "claim,"  when  it  speaks  of  claims  against  an  estate,  is 
broad  enough  to  include  a  mortgage,  or  a  note  secured  by  a 
mortgage.i^''' 

The  creditor  of  the  estate  of  a  deceased  person  whose  claim  is 
secured  by  mortgage  may,  after  presentation  of  his  claim,  pro- 
ceed at  once  to  foreclose  the  mortgage,  whether  it  be  allowed  or 
rejected. 1^^  But  the  claim  must  first  be  presented  to  the  executor 
or  administrator  and  the  probate  judge. ^^^  Unless  such  presenta- 
tion is  made,  the  mortgagee  cannot  recover  costs  and  attorney 
fees."o 

§  5867.  Receiver. — The  plaintiff  has  no  right  to  have  a  receiver 
of  rents  and  profits  appointed  during  litigation.^'^i  The  Code  of 
Civil  Procedure  of  California  provides  that,  when  it  appears  that 
the  mortgaged  property  is  in  danger  of  being  lost,  removed,  or 
materially  injured,  or  that  the  condition  of  the  mortgage  has 
not  been  performed,  and  that  the  property  is  probably  insuffi- 
cient to  discharge  the  mortgage  debt,  a  receiver  may  be  appointed 
in  an  action  to  foreclose.^'^^  ji^^  though  the  mortgage  provides 
that  a  receiver  may  be  appointed  upon  the  filing  of  the  complaint 

164  Love  V.  Sierra  Nevada  L.  W.  &  170  Cal.  Code  Civ.  Proc,  §  1500. 
M.  Co.,  32  Cal.  639,  91  Am.  Dec.  602.  I7i  Guy  v.  Ide,  6  Cal.  99,  65  Am. 
As  to  variance  between  pleadings  and       Dec.  490. 

the  mortgage,  see   Sears  v.   Barnum,  172  Cal.    Code    Civ.    Proc,    §    564, 

Clarke  Ch.  139.  subd.   2.      See   Illinois   Trust   &   Sav. 

165  Gray  v.  Palmer,  9  Cal.  616.  Bank  v.  Alvord,  99  Cal.  407,  410,  33 

166  Fallon  T.  Butler,  21  Cal.  24,  Pac.  1132;  Toby  v.  Oregon  Pacific  R. 
81  Am.  Dec.  140.  R.  Co.,  98  Cal.  490,  495,  33  Pac.  550; 

167  Ellis  V.  Polhemus,  27  Cal.  350.  Moncrieff  v.   Hare,   38   Colo.    221,   87 

168  Willis  V.  Farley,  24  Cal.  490.  Pac.    1082;    Harding    v.    Garber,    20 

169  Id. ;  Hearn  v.  Kennedy,  85  Cal.  Okla,  11,  93  Pac.  539. 
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in  foreclosure,  nevertheless,  in  the  absence  of  an  allegation  that 
the  property  is  probably  insufficient  to  pay  the  debt,  interest, 
and  costs,  the  court  has  no  jurisdiction  to  appoint  a  receiver.^'^^ 
And  this  is  so  even  though  the  mortgage  itself  authorizes  the 
appointment.^'^*  In  Colorado,  there  must  be  an  allegation  that 
the  mortgagor  vs^ill  commit  waste,  or  that  the  property  will  depre- 
ciate in  value.^'^'^ 

The  receiver  is  an  officer  of  the  court,  and  has  no  right  to  make 
application  for  a  confirmatory  order;  but  the  fact  that  he  does 
so  does  not  affect  the  jurisdiction  of  the  court  to  make  such 
order.^'^® 

§  5868.  Injunction. — The  court  may,  on  good  cause  shown, 
restrain  the  party  in  possession  of  the  mortgaged  premises  from 
committing  injury  to  the  same  during  foreclosure.!'^'^  The  rem- 
edy in  such  case  is  only  preventive,  and  not  exclusive  of  any 
other  remedy.^'* 

§  5869.  Interest,  averment  of. — In  an  action  to  foreclose  a 
mortgage,  an  allegation  that  a  party  who  is  made  a  co-defendant 
with  the  mortgagor  has  or  claims  to  have  some  interest  in  or 
claim  upon  the  mortgaged  premises  is  sufficient,  without  averring 
the  character  of  the  interest.!'^*  A  general  allegation  in  the 
complaint  that  such  parties  have  or  claim  to  have  some  interest 
in  the  property  is  all  that  is  required.^^* 

§  5870.  Lien  of  bondholder. — The  lien  of  a  bondholder  who 
has  lent  money  to  a  state,  on  the  pledge  of  certain  property 
by  its  legislature,  cannot  be  divested  or  postponed  by  a  sub- 
sequent act  of  such  legislature.  Such  bondholder  is  protected 
by  the  clause  of  the  constitution  of  the  United  States  which 

173  Bank  of  Woodland  v.  Stephens,  179  Anthony  v.  Nye,  30  Cal.  401; 
144  Cal.  659,  79  Pac.  379.  Sichler  v.  Look,  93  Cal.  600,  29  Pac 

174  Garretson  Inv.  Co.  v,  Arndt,  220;  San  Francisco  Breweries  v. 
144  Cal.  64,  77  Pac.  770.  Schurtz,    104    Cal.    420,    38    Pac.    92; 

175  Dubois  V.  Bowles,  30  Colo.  44,  Dexter  etc.  Co.  v.  Long,  2  Wash.  435, 
69  Pac.  1067.  26   Am.    St.   Rep.   867,   27   Pac.   271; 

176  Anderson  v.  Eiddle,  10  Wyo.  Carpenter  v.  Ingalls,  3  S.  Dak.  49,  44 
277,  68  Pac.  829.  Am.  St.  Rep.  753,  51  N.  W.  948. 

177  Cal.  Code  Civ.  Proc,  §  745.  180  Poett  v.   Stearns,   28   Cal.   226. 

178  Sands  v.  Pfeiffer,  10  Cal.  258.  See  Bradbury  v.  Davenport,  114  Cal. 
See  More  v.  Calkins,  85  CaL  177,  24  593.  55  Am.  St.  Eep.  92,  46  Pac. 
Pac  729.  1062. 
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forbids  a  state  to  pass  a  law  impairing  the  obligation  of  con- 
tracts. The  bondholder  does  not  lose  the  lien  of  his  first  bonds 
by  surrendering  or  exchanging  others  of  later  date  and  of  infe- 
rior security  for  canal  stock  and  other  state  pledges.^^^  A  suit 
could  be  maintained  upon  the  coupons,  without  production  of  the 
bonds  to  which  they  had  been  attached.^^^  j>^  coupon  payable  to 
bearer,  cut  from  a  bond  and  owned  by  one  party,  while  another 
party  owns  the  bond,  is  still  a  lien  under  a  mortgage  given  to 
secure  the  bond,  and  entitles  the  holder  to  share  pro  rata  in  the 
proceeds  of  said  mortgage  on  foreclosure.^^^ 

§  6871.  Power  of  sale  in  mortgage. — "When  a  mortgage  con- 
tains a  power  of  sale,  the  mortgagee  has  his  election  to  foreclose 
in  chancery  or  to  sell  under  the  power.i84  Such  power  gives 
a  cumulative  remedy,  and  does  not  affect  the  right  to  foreclosc^^^ 
Or  the  mortgagee,  with  the  consent  of  the  mortgagor,  may  be 
authorized  to  sell  the  premises  to  pay  the  debt.^*^  The  legal  title 
passes  by  the  sale  of  the  mortgaged  premises ;  but  where  the  mort- 
gagee becomes  the  purchaser  indirectly,  by  having  the  premises 
bid  off  for  him,  the  sale  is  voidable  on  application  in  equity  by 
the  mortgagor.18'^  A  deed  of  trust,  the  trustee  not  being  the 
creditor,  but  a  third  party,  given  to  secure  a  note,  and  author- 
izing the  trustee  to  sell  the  land  at  public  auction  and  execute 
to  the  purchaser  a  deed  of  the  same,  upon  default  of  paying 
the  note  or  interest  as  it  falls  due,  and  out  of  the  proceeds  to 
satisfy  the  trust  generally,  and  to  render  the  surplus  to  the 
grantor,  etc.,  is  not  a  mortgage  requiring  judicial  sale.^*' 

§  5872.  Sale  under  statute  foreclosure. — Where  the  agent  em- 
ployed by  the  mortgagee  to  sell  property  sold  it  at  a  time  con- 
trary to  instructions  given  him,  and  for  something  less  than 
its  value,  it  was  held  that  the  purchaser  having  bought  in  good 
faith,  without  knowledge  of  the  instructions,  the  courts  should 

181  Tmstees  of  Wabash  etc.  Canal  184  Cormerais  v.    Genella,    22    Cal. 
Co.  T,  Beers,  2  Black,  448,  17  L.  Ed.      116. 

327.  185  Id. 

182  Commissioners  of  Knox  Co.  ▼.  186  Fogartj    t.     Sawyer,    17    Cal. 
Aspinwall,   21    How.   539,   16   L.    Ed.       589. 

208.  187  Blockley    ▼.    Fowler,    21     CaL 

183  Miller  ▼.  Rutland  etc.  R.  R.  Co.,      326,  82  Am.  Dec.  747. 

40  Vt.  399,  94  Am.  Dec.  414;   Arents  188  Koch  v.  Briggs,  14  Cal.  256,  73 

V.  Commonwealth,  18  Gratt.  (Va.)  750.      Am.  Dec.   651.     See,  also,  Civ.  Code, 
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not  set  aside  the  sale.  An  attorney  acting  in  such  transaction 
might  be  treated  as  acting  in  his  professional  character,  except 
where  third  persons  are  thus  affected.  A  notice  of  sale  on  a 
statutory  foreclosure  need  not  specify  that  the  mortgage  will  be 
foreclosed.^^^  The  court  has  jurisdiction  in  an  action  to  fore- 
close a  mortgage  to  order  a  sale  of  the  mortgaged  property  by  a 
commissioner,  although  the  prayer  of  the  complaint  follows  the 
usual  form  and  asks  for  a  sale  of  the  mortgaged  property  by  the 
sheriff,  the  essence  of  the  prayer  being  only  for  a  judicial 
sale.  190 

§  5873.  Deficiency. — The  party  on  a  bill  to  foreclose  a  mort- 
gage is  confined  in  his  remedy  to  the  pledge.  Such  a  suit  is 
not  intended  to  act  in  personam.  It  seems  to  be  pretty  generally 
admitted  that  the  mortgagee  may  proceed  at  law  on  his  bond 
or  covenant  at  the  same  time  that  he  is  prosecuting  his  mortgage 
in  chancery;  and  that  after  foreclosure  he  may  sue  at  law  for 
the  deficiency.i^i  In  California,  however,  judgment  may  be 
rendered  for  the  amount  found  due  upon  the  personal  obligation 
to  secure  which  the  mortgage  is  executed. ^^^  Parties  are  at 
liberty  to  adopt  the  course  pursued  under  the  old  chancery  sys- 
tem, and  take  a  decree  adjudging  the  amount  due  upon  the 
personal  obligation  of  the  mortgagor,  and  directing  a  sale  of  the 
premises  and  the  application  of  the  proceeds  to  its  payment, 
and  after  sale  apply  for  the  ascertainment  of  any  deficiency  and 
for  execution  for  the  same,  or  they  may  take  a  formal  judg- 
ment for  the  amount  due  in  the  first  instance. ^^^  But  the  lien 
does  not  attach  until  after  a  sale  and  deficiency  reported,  even 
though  the  judgment  is  docketed  when  first  rendered.^^* 

§  5874.  Right  of  surety  by  mortgage. — Where  property  was 
mortgaged  by  a  surety  to  secure  the  payment  of  notes  of  his 
principal,  and  the  mortgage  expressly  provided  that  the  surety 

§  358;  More  v.  Calkins,  95  Cal.  435,  192  Rollins  v.  Forbes,  10  Cal.  299; 

29  Am.  St.  Rep.  128,  30  Pac.  583.  Rowland  v.  Leiby,  14  Cal.  156;   Eng- 

189  Leet  V.  McMaster,  51  Barb.  236.  lund  v.  Lewis,  25  Cal.  337. 

190  McDermot  v.  Barton,  106  Cal.  193  Rowland  v.  Leiby,  14  Cal.  156; 
194,  39  Pac.  538.  Rowe  v.   Table   Mountain   Water   Co., 

191  Schoole  V.  Sail,  1  Sch.  &  Lef.  10  Cal.  441;  Hobbs  v.  Duff,  23  CaL 
176;    Aylett    v.    Hill,    Dickens,    551;  624. 

Took's   Case,   Dickens,   785;    Perry   v.  194  Hibberd  v.  Smith,  50  Cal.  511; 

Barker,  13  Ves.  Jr.  198 ;  Dashwood  v.      Cal.  Code  Civ.  Proe.,  §  726. 
Blythway,  1  Eq.  Cas.  Abr.  317. 


3241  FORECLOSURE — ON  REAL  PROPERTY.     §§5875-5877 

should  not  be  personally  liable,  and  tlie  surety  took  another  mort- 
gage from  his  principal  to  indemnify  himself,  it  was  held  that 
the  holders  of  the  notes  might  subject  the  premises  mortgaged  by 
the  surety  to  the  payment  of  the  notes,  or  they  might  abandon 
the  mortgage  and  subject  the  property  of  the  principal  in  the 
hands  of  the  surety  to  the  payment  of  the  notes,  or  they  might 
have  the  property  mortgaged  to  secure  the  notes  sold,  the  pro- 
ceeds applied  to  their  satisfaction,  and,  if  any  balance  remained 
unpaid,  to  subject  the  surplus  of  any  property  of  the  principal 
in  the  hands  of  the  surety  that  might  remain  after  compensat- 
ing the  surety  for  loss  or  damage  by  the  appropriation  of  his 
property  mortgaged;  but  they  are  not  entitled  to  appropriate 
both  the  property  mortgaged  by  the  surety  and  that  conveyed  or 
mortgaged  by  the  principal  to  the  surety  for  the  indemnity  of  the 
latter.195 

§  5875.  When  action  lies,  by  surety. — Where  a  judgment  is 
rendered  against  A.  and  his  sureties,  and  A.  and  a  portion  of  his 
sureties,  in  order  to  secure  the  payment  of  said  judgment,  mort- 
gage their  property,  subsequent  to  which  an  execution  under  the 
judgment  is  levied  upon  sufficient  property  of  B.,  a  surety  not 
joining  in  the  mortgage,  to  satisfy  the  judgment,  and  afterwards 
is  voluntarily  released,  it  is  held  that  no  action  can  be  main* 
tained  on  the  mortgage;  for  the  levy  satisfying  the  judgment, 
the  mortgage,  as  an  incident  thereto,  must  also  be  thereby  sat- 
isfied.196 

§  5876.  Separate  debts  secured  by  one  mortgage. — "Where  sep- 
arate debts  of  several  persons  are  secured  by  one  mortgage,  either 
creditor  may  bring  suit  to  foreclose,  but  other  parties  interested 
must  be  brought  in.^^^ 

§  5877.  Severance  from  realty. — The  severance  and  removal  of 
a  house  by  flood-waters  from  land  covered  by  a  mortgage  with- 
draw the  house  from  the  mortgage  lien;  and  after  the  removal 
the  mortgagor  or  his  assignee  has  a  right  to  sell  the  house,  and 
the  purchaser  may  convert  it  to  his  own  use.^^^  If  fixtures  are 
removed  by  authority  of  the  mortgagee  before  foreclosure,  and 

195  Van  Orden  v.  Durham,  35  Cal.  197  Tyler  v.  Yreka  Water  Co.,  14 
186.                                                                    Cal.  212. 

196  People  V.  Chisholm,  8  Cal.  29.  198  Buckout  v.  Swift,  27  Cal.  434, 

87  Am.  Dec.  90. 
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the  mortgagee  become  the  purchaser,  the  mortgagor  may  recover 
the  value  of  the  fixtures  so  removed.^^* 

§  5878.  Statute  of  limitations. — In  California,  an  action  upon 
any  contract,  obligation,  or  liability  founded  upon  an  instrument 
in  writing  executed  in  that  state,  is  barred  in  four  years;  if  exe- 
cuted out  of  the  state,  in  two  years.-*^^  If  the  right  to  foreclose 
is  given  upon  default  in  the  payment  of  interest,  it  is  merely  per- 
missive, and  limitations  do  not  commence  to  run  upon  such  de- 
fault.2°i  A  mortgagee  purchasing  under  a  void  foreclosure  sale, 
and  going  into  possession,  is  then  a  mortgagee  in  possession,  and 
limitations  do  not  run  against  a  mortgagee  in  possession.202 
Where  an  action  upon  a  promissory  note,  secured  by  a  mortgage 
of  the  same  date  upon  real  property,  is  barred  by  the  statute  of 
limitations,  the  mortgagee  has  no  remedy  upon  the  mortgage; 
and  although  he  may  pursue  distinct  remedies  upon  the  note 
and  mortgage,  the  limitation  prescribed  is  the  same  in  both 
cases.-°'  However,  a  mortgage  may  appear  of  record  to  be  barred 
by  the  statute  of  limitations,  and  yet  not  be,  on  account  of  an 
extension  of  time  by  renewing  the  note  or  debt  secured.2<>* 

The  mortgage  is  as  much  within  the  general  designation  of  a 
contract,  obligation,  or  liability  founded  upon  an  instrument 
in  writing,  as  is  the  note  itself.^o^  The  statute  may  be  pleaded 
by  one  who  holds  a  mortgage  upon  the  same  land,  executed 
after  the  note  secured  by  the  first  mortgage  became  barred,^"^  or 
by  the  grantee  of  the  mortgagor. -<^'^  In  other  states,  a  different 
rule  prevails  by  force  of  different  statutes  of  limitations,  though 
resting  upon  the  same  principle, — viz.  that  the  note  and  mort- 
gage are  affected  by  the  statute  independently  of  each  other, 
and  hence  where  a  longer  period  is  prescribed  for  a  mortgage 
than  for  the  note  secured,  the  remedy  upon  the  mortgage  will 
continue,  notwithstanding  the  note  may  be  barred;  and  where 

199  Hill  T.  Gwin,  51  Cal.  47.  204  Lent   v.   Morrill,   25   Cal.   492; 

200  Code  Civ.  Proc,  §§  337,  339.  Newhall  v.  Hatch,  134  Cal.  269-275, 
See  Bank  of  Shasta  v.  Boyd,  99  Cal.  66  Pac.  266,  55  L.  E.  A.  673;  White 
604,  34  Pac.  337;  Ludwig  v.  Murphy,  v.  Stevenson,  144  Cal.  104,  77  Pac. 
143  Cal.  473,  77  Pac.  150.  828;    White  v.   Krutz,  37   Wash.   34, 

201  First  Nat.  Bank  v.  Parker,  28  79  Pac.  495. 

Wash.  234,  92  Am.  St.  Kep.  828,   68  205  Lord    v.    Morris,    18    Cal.    482. 

Pac.  756.  See,  also,  Low  v.  Allen,  26  Cal.  142; 

202  Investment     Securities     Co.    v.  Sichel  v.  CarriUo,  42  CaL  493. 
Adams,  37  Wash.  211,  79  Pac.  625.  2O6  Id. 

203  Lord  V.  Morris,  18  Cal.  482.  207  McCarthy    v.    White,    21    Cal. 

495,  82  Am.  Dec.  754. 
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the  limitation  is  the  same,  the  bar,  though  separate,  will  occur 
at  the  same  time.^os  Thus,  in  Georgia,  a  promissory  note  is 
barred  in  six  years,  and  a  mortgage  in  twenty;  but  the  note  being 
barred  will  not  prevent  an  action  to  foreclose  the  mortgage.209 

§  5879.  Statute  of  limitations — Renewal. — In  a  California 
case,209*  it  was  held  that  a  renewal  of  a  note  secured  by  a 
mortgage  upon  lands,  so  as  to  extend  the  time  within  which 
it  would  be  barred  by  the  statute  of  limitations,  carries  with 
it  an  extension  of  the  lien  of  the  mortgage  to  the  time  when  the 
note  will  expire  by  the  terms  of  the  renewal,  if  at  the  time  the 
note  is  renewed  the  maker  of  the  note,  being  also  the  mortgagor, 
is  still  the  owner  of  the  lands  mortgaged.  The  correctness  of 
this  ruling  might  be  open  to  question  upon  principle,  upon  the 
theory  adopted  in  the  cases  cited  in  the  preceding  section,  namely, 
that  the  statute  operates  upon  these  obligations  separately;  that 
they  give  distinct  remedies  to  the  creditors,  which  may  be  sep- 
arately enforced;  that  the  one  is  a  personal  obligation,  while  the 
other  creates  no  personal  obligation,  but  a  lien  on  specific  prop- 
erty; that  a  debtor  may  be  willing  to  renew  his  personal  obliga- 
tion, and  not  willing  to  renew  a  lien  on  his  property;  and  that  a 
willingness  to  do  the  latter  cannot  be  inferred  from  the  former, 
any  more  than  the  making  of  the  note  originally,  per  se,  created 
a  mortgage.  It  is  true  that  the  mortgage  is  an  incident  to  the 
debt,  but  it  is  not  a  necessary  incident,  and,  though  frequent,  it 
is  not  even  a  usual  one.  It  is  created  by  a  separate  act,  with 
certain  formalities  which  are  not  required  in  making  a  promis- 
sory note.  The  code,  however,  seems  to  have  settled  the  question. 
It  provides:  **A  mortgage  can  be  created,  renewed,  or  extended, 
only  by  writing,  executed  with  the  formalities  required  in  the 
case  of  a  grant  of  real  property. ' '  210 

§  5880.  Statute  of  limitations — Estates. — The  statute  requir- 
ing claims  against  an  estate  to  be  presented  to  the  executor  or 
administrator  for  allowance  within  a  specified  time,  is  practi- 
cally a  statute  of  limitations.  A  mortgage  upon  the  lands  of 
decedent  is  a  claim  within  the  meaning  of  this  statute,  and  must 

208  See  Sichel  v.   Carrillo,  42  Cal.  209a  Lent  v.  Morrill,  25  Cal.  492. 
493,  and  cases  there  cited.  210  Cal.   Civ,   Code,   §    2922;    New- 

209  Elkins  V.  Edwards,  8  Ga.  326.  hall  v.  Hatch,  134  Cal.  269-275,  66 
See,  also,  Thayer  v.  Mann,  19  Pick.  Pac.  266,  55  L.  E.  A.  673;  White  v. 
535;  J07  V.  Adams,  26  Me.  333.  Krutz,  37  Wash.  34,  79  Pac.  495. 
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be  presented  for  allowance.-^*  This  is  certainly  true  when  there 
is  no  note  or  other  obligation  aside  from  the  mortgage.  It 
seems  that  the  presentation  of  a  note  secured  by  mortgage  is 
sufficient  to  sustain  the  mortgage.212  Where  a  note,  executed  by 
one  person  is  secured  by  a  mortgage  executed  by  another,  it  is  not 
necessary  to  present  the  note  for  allowance  to  the  executor  or 
administrator  of  the  maker  of  the  note,  but  the  mortgage  may 
be  enforced  notwithstanding  the  claim  against  the  estate  is 
barred. -^2  So  it  is  not  necessary  to  present  the  note,  though 
the  mortgage  was  given  by  the  decedent,  if  he  afterwards  con- 
veyed the  lands  to  another.^i^ 

§  5881.  Complaint,  or  petition. — A  complaint  in  foreclosure 
need  not  allege  non-payment  by  defendant  of  the  attorney  fees 
not  yet  earned  or  fixed  by  the  court,  nor  what  sum  would  be 
a  reasonable  fee;  but  it  is  sufficient  to  allege  that  the  mortgage 
provides  for  an  attorney  fee,  and  the  payment  of  certain  taxes 
under  the  mortgage  agreement.-^^  In  a  suit  to  foreclose  a 
mortgage  released  of  record,  the  discharge  is  a  matter  of  defense, 
and  need  not  be  excused  or  shown  by  the  allegations  of  the  com- 
plaint to  be  inoperative.  Such  excuse  may  be  set  out  in  reply.^^^ 
As  to  the  prayer  for  interest,  it  is  proper  to  ask  for  interest  from 
the  date  of  the  note,  at  the  rate  therein  specified;  but  from  the 
date  of  the  judgment  no  rate  greater  than  seven  per  cent  can  be 
allowed.21'' 

§  5882.  Essential  averments. — In  an  action  upon  a  promise 
to  pay  money,  if  the  complaint  contains  no  averment  of  con- 
sideration or  of  indebtedness,  except  by  way  of  recital,  it  is 
insufficient.218  And  an  action  will  not  lie  on  the  mere  recital 
in  a  mortgage  of  the  existence  of  a  debt.^^^  It  must  state  that 
the  debt  was  due  when  the  action  was  commenced,22o     Where 

211  Ellis  V.  Polhemus,  27  Cal.  350;  216  White  v,  Stevenson,  144  Cal. 
Pitte  V.  Shipley,  46  Cal.  160.  104,  77  Pac.  828. 

212  Fallon  V.  Butler,  21  Cal.  32,  217  Thrasher  v.  Moran,  146  Cal. 
81  Am.  Dee.  140.  683,  81  Pac.  32. 

213  Sichel  V.  Carrillo,  42  Cal.  493.  218  Shafer  v.  Bear  Eiver  etc.  Water 
See  Hibernia  etc.  Loan  Soc.  v.  Con-  etc.  Co.,  4  Cal.  294. 

lin,   67   Cal.   178,   7   Pac.  477;   Tynan  219  Id.;     Chesney    v.    Chesney,    33 

V.  Walker,  35  Cal.  634,  95  Am.  Dec.  Utah,  503,  94  Pac.  989. 

152.  220  Hare  v.  Van  Deusen,  32  Barb. 

214  Christy   v.   Dana,   42   Cal.    174.  92;   Smith  v.  Holmes,  19  N.  Y.  271; 

215  Damon  v.  Quinn,  143  CaL  75,  McCullough  v.  Colby,  4  Bosw.  603; 
76  Pac.  818.  Watson  v.  Thibou,  17  Abb.  Pr.  184. 
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the  complaint  shows  with  reasonable  certainty  that  at  the  time 
the  mortgage  was  given  the  debt  recited  was  already  due  and 
unpaid,   an  objection  to  the  complaint  that  it  does  not  allege 
non-payment  of  the  sum  demanded  is  not  tenable. 221     Nor  is  it 
necessary  to  allege  in  the  complaint  a  notice  to  the  mortgagor 
that  the   plaintiff  has   elected   to   consider  the   whole   sum  due 
for  default  in  payment  of  installments   of  interest.222     It  has 
been   held  that  the  indebtedness  for  which  the   mortgage  was 
given  need  not  be  set  forth. 223     The  averment  in  the  complaint 
that  the  plaintiff  is  the  owner  of  the  note  and  mortgage  is  suffi- 
cient, without  stating  that  he  is  holder.224      A  complaint  in  an 
action  commenced  after  the  death  of  a  husband,  on  a  note  and 
mortgage   executed   by   the   husband   and   wife   during  the   life 
of  the  husband,  does  not  state  a  cause  of  action  unless  it  aver 
that  the  husband  in  his  lifetime  failed  to  pay  the  note. 225     A 
complaint  in  a  suit  to  enforce  a  mortgage  on  a  widow's  dower 
interest   must   show   the   facts   from   which   the   portion   of  the 
mortgage  debt  properly  chargeable  to  such  dower  interest  can 
be    ascertained.226       Under   the   Washington    procedure,    in    an 
action  to  foreclose  a  mortgage  on  real  estate,  a  complaint  is  suf- 
ficient which  states  the  title  of  the  cause,  name  of  the  court, 
name  of  the  county  in  which  the  action  is  brought,  names  of  the 
parties  to  the  action,  and  gives  a  plain  and  concise  statement 
of  the  execution  of  a  promissory  note  for  the  amount  claimed, 
the   execution  of  a  mortgage  to  secure  the  same,  the  time  of 
maturity  of  the  note,  its  non-payment,  and  that  the  plaintiffs  are 
the  owners  and  holders  of  the  note.22''^    In  order  to  divest  default- 
ing defendants  of  rents  and  profits,  the  complaint  must  contain 
an  allegation  and  prayer  to  that  effect.228 

§  5883.  Allegation  of  plaintiff's  suretyship. — In  an  action  by 
a  surety  on  a  promissory  note  to  foreclose  a  mortgage  given  to 
secure  him  from  liability  thereon,  a  judgment  in  favor  of  the 

221  Chaffee  v.  Browne,  109  Cal.  223  Day  v.  Perkins,  2  Sandf .  Ch.  359. 
211,  41  Pac.  1028.  224  Eollina  v.  Forbes,   10   Cal.   299. 

222  Broadbent      v.      Brumback,      2  225  Brown  v.  Orr,  29  Cal.  120. 
Idaho,   366,    16   Pac.   555.     See,   also,  22c  Fowls  v.  House,  29  Or.  114,  44 
Whitcher  v.  Webb,  44  Cal.  130;  Dean  Pac.  692. 

V.    Applegarth,    65    Cal.    391,    4    Pac.  227  Bethel    v.    Kobinson,    4    Wash. 

375 ;   Pacific  Mutual  Life  Ins.   Co.   v.  446,  30  Pac.  734. 

Shepardson,  77  Cal.  345,  19  Pac.  583;  228  Cal.    Code,    Civ.    Proc,    §    580; 

Bank    of    Napa    v.    Godfrey,    77    Cal.  Garrotson  Inv.  Co.  v.  Arndt,  144  Cal. 

612.  20  Pac.  142.  64,  77  Pac.  770. 
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plaintiff  will  not  be  reversed  for  want  of  a  sufficient  allegation 
in  the  complaint  of  the  plaintiff's  suretyship,  when  the  language 
of  the  mortgage,  as  set  out  in  the  complaint,  is  sufficient  to  show. 
in  the  absence  of  any  proof  to  the  contrary,  that  the  plaintiff 
was  a  surety,  and  no  demurrer  was  interposed  pointing  out  any 
special  defects  in  the  complaint.229  "Where  the  complaint  alleges 
the  giving  of  a  bond  conditioned  for  the  payment  of  a  sum  of 
money,  and  that  the  mortgage  was  given  as  collateral  security 
therefor,  and  contained  the  same  condition,  it  must  also  allege  a 
default  in  the  performance  of  the  condition  of  the  bond.^^o 

§  5884.  AUegution  of  assumption  of  debt  by  grantee. — An 
allegation  in  the  complaint  in  a  mortgage  foreclosure,  that  the 
grantee  of  the  mortgaged  premises  at  the  time  of  his  purchase 
covenanted  and  agreed  to  pay  the  mortgage  debt  and  discharge 
the  mortgage,  is  sufficient  to  sustain  a  personal  judgment  against 
such  grantee  for  the  deficiency.^^i  An  allegation  that  the  grantees 
of  the  mortgagor,  who  were  made  defendants,  "assumed  and 
agreed"  to  pay  the  mortgage  debt  is  not  the  statement  of  two 
distinct  propositions,  but  the  word  "assumed,"  as  used  in  the 
allegation,  is  synonymous  with  the  word  "agreed";  and  a  denial 
in  the  answer  by  such  grantees  that  they  "assumed  and  agreed" 
to  pay  the  mortgage  debt  is  not  a  conjunctive  or  evasive  denial, 
but  is  sufficient  to  raise  an  issue  as  to  such  allegation ;  and  a  find- 
ing of  fact  based  upon  a  supposed  admission  of  the  pleadings  as 
to  their  assumption  and  agreement  to  pay  the  debt  is  erroneous.^^z 

§  5885.  Averment  of  record  and  acknowledgment. — As  against 
the  mortgagor,  the  allegation  of  record  and  acknowledgment  is 
immaterial  and  unnecessary;  or  that  the  mortgagor  has  not  con- 
veyed,233  except  in  case  of  a  married  woman.^s* 

§  5886.  Decree  in  case  of  default. — In  a  foreclosure  suit,  where 
judgment  is  taken  by  default,  the  decree  can  give  no  relief 
beyond  that  which  is  demanded  in  the  bill.^^s 

2M  Waldrip  V.  Black,  74  Cal.  409,  233  St.  Mark's  Fire  Ins.  Co.  v.  Har- 

16  Pac.  226.  ris,  13  How.  Pr.  95. 

230  Coulter  ▼.  Bowen,  11  Daly,  203.  234  Perdue    v.    Alflrirlge,    19    Ind. 

231  Pellier  V.  Gillespie,  67  Cal.  582,  290;  Culph  v.  Phillips,  17  Ind. 
8  Pac.  185.  209. 

232  .Tones  ▼.  Eddy,  90  CaL  147,  27  235  Raun  v.  Reynolds,  11  CaL  14; 
Pac.  190.  see,  also,  Code  Civ.  Proc,  §  580. 
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§  5887.  Allegation  that  "defendants  claim  some  interest." — 
This  allegation  is  sufficient  against  defendants  who  claim  subse- 
quent to  the  plaintiff's  mortgage.  It  is  only  important  in  a  contest 
as  to  the  surplus.^^e  But  a  decree  against  such  defendants  does 
not  bar  rights  which  are  paramount  to  the  title  of  both  mortgagor 
and  mortgagee. 23T 

§  5888.  Two  mortgages  on  the  same  property. — Where  plain- 
tiff holds  two  mortgages  on  the  same  property,  and  the  property 
is  indivisible,  he  may  foreclose  when  the  first  becomes  due.^^s 

§  5889.  Waiver  of  right  to  foreclose. — A.  commenced  an 
action  against  B,  on  a  money  demand,  and  to  foreclose  a  mort- 
gage given  to  secure  his  debt.  On  motion  of  A. 's  attorney,  the 
prayer  for  foreclosure  of  the  mortgage  and  sale  of  the  prop- 
erty was  stricken  out,  and  a  money  judgment  taken.  It  was  held 
that  this  was  an  abandonment  and  waiver  of  A.  's  right  to  a  fore- 
closure and  sale  of  the  mortgaged  property.^** 

§  5890.  Accounting  and  redemption. — In  a  bill  for  an  account- 
ing and  redemption,  a  distinct  offer  to  pay  the  amount  due  is 
not  necessary.  The  form  is,  that,  on  the  payment  of  what,  if 
anything,  shall  be  found  due,  the  mortgagee  may  be  decreed 
to  deliver  possession,  etc.^^^ 

§  5891.  Merger  of  mortgage  lien  with  the  fee  title,  upon  both 
being  united  in  the  same  person,  is  a  question  of  intent,  and 
merger  will  not  be  implied  if  there  is  an  intervening  claim; 
and  if  a  merger  would  be  disadvantageous  to  the  fee-holder, 
the  presumption  is  against  merger,  and  equity  will  keep  the  lien 
alive  for  the  purpose  of  doing  justice.^^i 

§  5892.  Merger  of  mortgages. — The  acceptance  of  a  convey- 
ance of  mortgaged  property  in  payment  of  the  mortgage  debt, 
and  without  knowledge   of  a  judgment  lien  thereon,  is  not  a 

236  Lewis  V.   Smith,   9   K   Y.   502,  239  Ladd  v.  Ruggles,  23  Cal.  232. 
61  Am.  Dec.  706;  Drury  v.  Clark,  16  240  Quin  v.  Brittain,  1  Hoffm.  Ch. 
How.  Pr.  424.  (N.  Y.)   353.     See  Barton  v.  May,  3 

237  Lewis   V.   Smith,   9   N.   Y.   502,  Sandf.  Ch.  450;    Posten  v.  Miller,  60 
61  Am.  Dec.  706,  11  Barb.  152.  Wis.  494,   19  N.  W.  540. 

238  Hawkins  v.   Hill,   15   Cal.   499,  24i  Anglo-Californian  Bank  v.  Field, 
76  Am.  Dec.  499.  146  Cal.  644,  80  Pac.  1080. 
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merger  of  the  mortgage  in  the  fee  so  as  to  make  the  judgment 
a  first  lien  upon  the  property.242  jf  there  have  been  intervening 
liens  and  interests  when  the  mortgagor  conveys  to  the  mortgagee, 
there  is  no  merger  of  the  legal  and  equitable  title  in  the  mort- 
gagee, and  the  mortgage  remains  security  for  the  notes.-*^  The 
agreement  of  the  mortgagor  to  give  up  the  mortgaged  premises, 
in  consideration  of  the  surrender  of  the  mortgage  note,  is  with- 
out new  consideration  and  unenforceable.^** 

§  5893.  Several  notes. — Where  several  notes  have  been  given 
which  are  secured  by  one  mortgage,  and  the  notes  are  assigned 
to  different  persons,  the  assignor  has  a  right,  by  agreement  with 
the  assignees,  to  fix  the  rights  of  the  purchasers  of  the  several 
notes  to  the  mortgage  security.  Where,  in  such  a  case,  the 
assignee  of  a  note,  having  the  first  right  to  the  benefit  of  the 
mortgaged  security,  forecloses  when  the  debt  falls  due,  and 
obtains  a  decree  under  which  all  the  mortgaged  property  is  sold, 
such  foreclosure  and  sale  operate  as  an  extinguishment  of  the 
mortgage.  The  holders  of  the  other  notes  secured  by  the  mort- 
gage have  a  right  to  redeem  from  the  sale  made  under  such 
foreclosure ;  but  when  not  made  parties  to  the  action,  they  must 
assert  this  right  to  redeem  within  four  years,  or  it  is  barred  by 
the  statute  of  limitations.^^^  An  assignment  of  a  distinct  part 
of  a  debt  secured  by  mortgage  carries  with  it  a  pro  tanto  interest 
in  the  mortgage,  and  a  lien  in  common  to  the  extent  of  such 
interest.2*6  ^  subsequent  insertion  of  the  assignee's  name,  with 
consent  of  the  assignor,  makes  the  assignment  valid.^*'^ 

§  5894.  Action  by  assignees. — Where  an  assignment  of  a  note 
and  mortgage  has  been  made  to  plaintiffs  to  indemnify  them  as 
sureties  on  a  bail-bond  for  the  assignor,  and  where  suit  is  then 
pending  on  such  bond,  it  is  proper  for  them,  as  such  assignees,  to 
institute  suit  on  the  note  and  mortgage;  and  a  decree  of  fore- 
closure in  such  case,  with  directions  to  pay  the  money  into 
court  to  await  the  further  decree  of  the  court,  is  proper,  or  at 
least  there  is  no  error  in  such  a  decree  to  the  prejudice  of  the 

242  Woodhurst  v.  Cramer,  29  Wash.  245  Grattan  v.  Wiggins,  23  Cal. 
40,  69  Pac.  501.  16. 

243  Chase  Nat.  Bank  v.  Security  246  Miller  v.  Campbell,  13  Okla.  75, 
Sav.  Bank,  28  Wash.  150,  68  Pae.  454.  74  Pac.  507. 

244  Borcherdt  v.  Favor,  16  Colo.  247  Fidelity  Ins.  etc.  Co.  v.  Nel- 
App.  406,  66  Pac.  251.  son,  30  Wash.  340,  70  Pac.  961. 
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defendants. 248  if  a  mortgage  is  assigned  by  the  mortgagee  to 
another  party  as  a  pledge  for  the  payment  of  a  debt  due  to  the 
other  party  by  the  mortgagee,  it  is  not  an  improper  joinder  of 
several  causes  of  action  for  the  assignee  to  unite  in  the  same 
action  his  claim  against  the  mortgagor  and  mortgagee  and  per- 
sons having  liens  or  incumbrances  upon,  the  mortgaged  property, 
and  make  them  all  parties.^*^ 

§  5895.  Notice  of  assignment, — The  record  of  the  assignment 
of  a  mortgage  is  not  of  itself  notice  to  the  mortgagor  so  as  to 
invalidate  any  payments  made  to  the  original  mortgagee  prior 
to  actual  notice. -^^  A  claim  under  the  assignment  of  a  released 
mortgage,  being  non-negotiable,  is  not  validated  by  lack  of  notice 
of  such  release,  as  the  assignment  is  taken  subject  to  all  existing 
equities.251 

§  5896.  Averment  of  assignment. — In  a  foreclosure  action, 
the  complaint  alleged  that  the  mortgage  was  executed  and  deliv- 
ered to  one  P.;  that  he  was  since  deceased,  and  that  his  wife, 
having  been  qualified  as  his  executrix,  had  duly  assigned  the 
same  to  the  plaintiff ;  that  it  was  owned  and  held  by  him  by  virtue 
of  the  assignment.  The  answer  denied  that  the  mortgage  was 
owned  by  the  plaintiff  by  virtue  of  the  assignment,  or  that  he 
was  the  lawful  owner  of  it.  On  the  trial,  the  plaintiff  produced 
a  mortgage  in  which  the  mortgagee  was  named  as  "P.,  acting 
administrator  of  the  estate  of  D."  It  was  held  that  evidence  on 
behalf  of  defendants  to  show  that  the  mortgage  was  taken  to 
secure  a  debt  due  to  the  estate  of  "D.,"  and  therefore  that  the 
executrix  had  no  title  to  it,  was  admissible. ^^2  j^  allegation  that 
a  mortgage  has  been  assigned  to  the  plaintiff,  coupled  with  an 
averment  that  the  plaintiff  is  the  holder  and  owner  of  the  notes 
secured  by  the  mortgage,  sufficiently  shows  title  to  the  notes 
as  well  as  to  the  mortgage  in  the  plaintiff,  although  the  notes 
and  mortgage  appear  to  be  payable  to  another  person.^^s 

248  Hunter  v.  Levan,  11  Cal.  11.  252  Renaud  v.  Conselyea,  7  Abb.  Pr. 

249  Farwell  v.  Jackson,  28  Cal.  105;  reversing  5  Abb.  Pr.  346.  See, 
105.  further,  as  to  averment  of  assignment, 

250  Rodgers  v.  Parker,  136  Cal.  Preston  v.  Loughran,  58  Hun,  210,  12 
313,  68  Pac.  975;  Cal.  Civ.  Code,  N.  Y.  Supp.  313;  Eose  v.  Meyer,  1 
§  2935.  How.  Pr.   (N.  S.)   274. 

251  Adams  v.  Hopkins  (Cal.),  69  253  Fisher  v.  Bouisson,  3  N.  Dak. 
Pac.  228.  493,  57  N.  W.  505. 

P.  P.  F.,  Vol.  IV— 6 
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§  5807.  Action  to  redeem — Tender. — A  subsequent  party  in 
interest,  whether  by  way  of  mortgage,  lease,  or  judgment,  can- 
not on  motion  obtain  a  right  to  redeem  and  have  the  property 
conveyed  to  him  by  a  purchaser.  The  only  remedy  in  such  a 
case  is  by  an  action  seeking  to  enforce  such  right  to  redeem; 
and  in  such  an  action  the  rights  of  all  other  parties  can  be  pro- 
tected.-^* Although  a  power-of-sale  mortgage  authorizes  the 
mortgagee  or  his  assignee  to  become  the  purchaser  at  the  sale, 
yet  if  he  fails  in  the  utmost  diligence  in  protecting  the  rights 
of  the  mortgagor,  the  mortgagor  will  be  allowed  to  redeem.^ss 
The  plaintiff  in  an  action  to  redeem  a  mortgage  need  not  allege 
or  prove  a  tender  of  the  amount  due  upon  the  mortgage  debt 
previous  to  the  commencement  of  the  action.^ss  Redemption 
will  be  decreed  on  no  other  terms  than  the  payment  of  the  mort- 
gagee's claim  in  fuU.^^'^  But  the  mortgagee  cannot,  as  a  gen- 
eral rule,  require  as  a  condition  precedent  of  redemption  from 
a  mortgage  by  deed  absolute  the  payment  of  any  other  debt 
not  secured  by  the  deed  and  not  a  lien  upon  the  land.-^^  A 
junior  incumbrancer,  in  redeeming  from  a  senior  mortgage,  must 
pay  the  full  amount  of  the  mortgage  debt,  although  he  seeks 
to  redeem  but  a  part  of  the  mortgaged  premises.^^^ 

§  5898.  Subsequent  incumbrances  and  liens. — If  there  are 
incumbrancers  which  the  plaintiff  insists  are  subsequent  to  his 
mortgage,  but  who  claim  to  have  a  prior  equity, — e.  g.  where 
the  plaintiff  claims  to  have  become  a  mortgagee  in  good  faith, 
without  notice  of  a  prior  claim, — the  facts  must  be  specially 
stated.26<>  It  seems  that  it  is  not  necessary  to  make  a  claim  for 
payment  of  subsequent  liens. 2**!  "Where  the  sheriff  was  pro- 
ceeding to  sell  under  a  judgment  in  a  case  of  foreclosure,  and 
the   plaintiff,   as   subsequent   mortgagee,   tendered   to   him   the 

254  Douglass  V.  Woodworth,  51  258  Mahonej  v.  Bostwick,  96  Cal. 
Barb.  79.  That  one  cannot,  against  53,  31  Am.  St.  Kep.  175,  30  Pac. 
his  consent,  be  deprived  of  the  right       1020. 

of  redemption  without  due  process  of  2.59  Spurgin  v.  Adamson,  62   Iowa, 

law,  see  Sellwood  v.  Gray,  11  Or.  534,  661,  18  N.  W.  293. 

5  Pac.  196.  260  Potter  v.   Crandall,   Clarke   Ch. 

255  Montague  v.  Dawes,  14  Allen,  119;  Bank  of  Orleans  v.  Flagg,  3 
369.      See   Hahn   v.   Pindell,   3   Bush,  Barb.   Ch.   316. 

189,  193.  261  Field    v.    Hawkhurst,    9    How. 

256  Daubenspeck  v.  Piatt,  22  Cal.  Pr.  75.  See,  as  to  former  practice 
330.  in  this  regard,  Wheeler  v.  Van  Kuren, 

257  Cuddeback  v.  Detroj,  61  Cal.  1  Barb.  Ch.  490;  Tower  v.  White,  10 
80.  Paige,  395. 


3251  FORECLOSURE ON  REAL  PROPERTY.     §§  5899-5902 

full  amount  of  the  judgment  and  costs,  which  was  refused, 
and  where  plaintiff  paid  into  the  court  the  amount  tendered, 
but  not  enough  to  cover  the  interest  accrued  subsequent  to  the 
tender,  and  plaintiff  asked  to  be  subrogated  to  his  right  as  a 
subsequent  mortgagee,  it  was  held  that  all  the  relief  to  which 
the  plaintiff  is  entitled  could  have  been  speedily  and  summarily 
had  in  the  action  of  foreclosure  on  motion,  and  a  subsequent 
equitable  action  will  not  lie. 2^2 

§  5899.  Defense — Conditional  deed. — Where  the  answer,  while 
averring  that  the  deed  was  a  conditional  deed,  admits  that  the 
money  was  received  by  defendant  on  the  understanding  that 
if  the  money  was  repaid  in  six  months,  with  interest,  plaintiff 
was  to  reconvey,  and  does  not  specifically  deny  that  the  money  was 
loaned,  it  was  held  that  it  virtually  admitted  the  loan.  The 
allegation  in  the  answer  that  unless  the  money  was  returned 
the  property  should  remain  in  the  plaintiff  does  not  change  the 
nature  of  the  contract.^^^ 

§  5900.  Defense — Condition  agfainst  public  policy. — A  person 
who  conveys  land  upon  an  unlawful  condition  subsequent,  and 
then  purchases  it  back,  and  executes  a  mortgage  for  the  purchase 
money,  cannot  resist  the  enforcement  of  the  mortgage  on  the 
ground  that  the  condition  subsequent  was  against  public  policy, 
or  that  there  was  a  want  of  consideration.^^* 

§  5901.  Denial  of  condition. — In  a  foreclosure  action,  the 
complaint  set  forth  the  condition  of  the  bond,  and  alleged  that 
the  mortgage  was  executed  "with  the  same  conditions  as  the 
bond."  The  answer  denied  that  the  mortgage  contained  the 
condition,  repeating  it  as  stated  in  the  complaint.  It  was  held 
insufficient  on  demurrer.  It  was  not  a  denial  that  the  mortgage 
contained,  by  reference  to  the  bond  or  otherwise,  substantially 
the  same  condition.  To  raise  that  issue,  the  defendant  should 
have  denied  the  deeds,  or  set  forth  the  condition  of  the  mort- 
gage in  hcBC  verba,  that  the  court  might  see  what  it  was.^^s 

§  5902.  Denial  of  delivery. — Although  an  answer  denies  the 
delivery  of  a  bond  and  mortgage,  still  their  possession  by  plain- 

262  Ketchum  v.  Crippin,  37  Cal.  264  Patterson  v.  Donner,  48  Cal. 
223.                                                                      369. 

263  Lee  V.  Evans,  8  Cal.  424.  265  Dimon  v.  Dunn,  15  N.  T.  498. 
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tiff  is  evidence  of  delivery.^ss  An  answer  alleging  non-delivery 
by  the  mortgagor  and  want  of  consideration  for  the  executiuu  of 
the  mortgage  states  good  defenses.^^' 

§  5903.  Disclaimer. — In  a  foreclosure  action,  a  defendant  who 
is  not  alleged  to  be  personally  liable,  and  who  disclaims  all 
interest  in  the  mortgaged  premises,  cannot  demand  a  judgment 
against  the  plaintiff  on  a  note,  a  bond,  or  a  covenant.-"* 

§  5904.  Duress  of  wife. — The  execution  by  the  wife  of  a  mort- 
gage, under  compulsion  and  undue  influence  of  her  husband, 
does  not  render  the  mortgage  void,  but  only  voidable ;  and  if  the 
mortgage  is  given  to  secure  an  antecedent  debt,  and  the  mort- 
gagee has  no  notice  of  such  compulsion  and  undue  influence,  the 
mortgage  cannot  be  avoided  on  that  ground.^s* 

§  5905.  Estoppel. — A  mortgagor  who  mortgages  in  fee  is  es- 
topped from  denying  that  the  estate  mortgaged  was  other  or  less 
than  an  estate  in  fee  simple.^'^o  K  the  mortgagee  verbally 
requests  the  mortgagor  not  to  pay  at  the  bank  where  the  note 
is  made  payable,  and  offers  to  call  for  the  installments,  he  is 
estopped  from  enforcing  the  terms  of  the  note  if  he  fails  to  call 
for  the  payments.^'^'i 

§  5906.  Failure  of  title. — An  answer  in  a  foreclosure  suit 
which  alleges  that  the  mortgage  was  given  to  secure  the  pur- 
chase money  of  said  real  estate,  and  that  the  property  was  con- 
veyed by  warranty  deed,  with  covenants,  etc.,  by  the  mortgagee 
to  the  mortgagor,  and  that  the  former  had  previously  granted  a 
right  of  way  to  a  railroad  over  a  part  of  the  land,  but  not 
showing  that  the  defendant  had  been  evicted  or  suffered  any 
damage  or  inconvenience  on  account  of  such  right  of  way,  is  bad 
on  demurrer.2'2 

§  5907.  Former  judgment. — A  judgment  that  the  mortgage  is 
not  paid  off  is  not  conclusive  in  another  suit  as  to  the  amount 

266  Blankman  v.  Vallejo,  15  Cal.  269  Connecticut  Life  Ins.  Co.  v. 
63S'.  McCormick,  45  Cal.  580. 

267  Ault  V.  Blaekman,  8  Wash.  624,  270  Vallejo  Land  Assoc  v.  Viera, 
36  Pac.  694,  48  Cal.  572. 

268  National  Fire  Ins.  Co.  v.  Mc-  271  Lawrence  v.  Ward,  28  Utah, 
Kay,  21  N.  Y.  191.     Compare  Agate  129,  77  Pac.  229. 

V.  King,  17  Abb.  Pr.  159.  272  Gillfillan  v.  Snow,  51  Ind.  305. 
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remaining  due.^'^^  Judgment  of  foreclosure,  entered  on  stipula- 
tion as  without  prejudice  to  a  claim  of  paramount  adverse  title 
on  part  of  defendant,  is  no  bar  to  his  subsequent  assertion  of  the 
claim  so  reserved.^'^*  Omission  to  set  up  a  prior  judgment  lien 
in  defense  to  foreclosure  of  one  incumbrance  is  no  bar  to  setting 
up  a  defense  in  a  suit  to  foreclose  another  on  the  same  propertj^^Ts 

§  5908.  Fraudulent  mortgage. — A  mortgage  fraudulently  given 
for  a  sum  greater  than  is  due,  and  not  in  good  faith,  as  a 
pretended  security  for  future  advances,  is  fraudulent  in  law  as 
to  the  creditors  of  the  mortgagor.^^e  An  answer  by  the  vendee 
of  mortgaged  premises  to  an  action  to  foreclose  the  mortgage 
and  to  obtain  a  deficiency  judgment  against  him,  under  a  clause 
in  the  deed  providing  for  the  assumption  of  the  mortgage  debt; 
which  avers  that  such  clause  was  fraudulently  inserted,  and 
that  the  defendant's  agent  had  no  authority  to  accept  a  deed 
containing  such  a  provision,  states  a  good  defense,  without  alleg- 
ing the  tender  of  a  deed  back  to  his  grantor  upon  discovery  of 
the  fraud.-'^'''  E.  made  a  usurious  mortgage  to  V.,  who  foreclosed 
and  sold  to  an  innocent  third  party  under  a  power  of  sale.  It 
was  held  that  E.  could  not  set  up  the  usury  against  the  pur- 
chaser.2'^8  Where  the  defendant  pleaded  iwn  est  factum  and 
usury,  it  was  held  no  defense  in  foreclosure  by  scire  facias?"^^  If 
an  assignment  is  secured  by  fraud,  or  by  violation  of  a  trust, 
the  assignee  cannot  have  a  decree  of  foreclosure  for  the  amount 
of  the  note,  but  only  for  the  amount  paid  for  the  assignment.-^* 

§  5909.  Homestead. — If  husband  and  wife  own  a  tract  of  land, 
part  of  which  is  claimed  as  a  homestead,  and  both  execute  a 
mortgage  on  the  whole  tract  to  secure  a  debt,  and  the  husband 
afterwards  executes  a  mortgage  upon  the  part  not  covered  by 
the  homestead  to  secure  his  debt,  and  the  first  mortgagee  fore- 
closes, making  the  other  mortgagee  a  party,  the  second  mort- 
gagee cannot  insist  that  the  homestead  be  sold ;  but  the  decree 
should  direct  the  part  not  covered  by  the  homestead  to  be  first 
sold,  and  if  the  proceeds  satisfy  the  first  mortgage,  that  the  home- 

273  Campbell  v.  Consalus,  40  Barb.  277  Sweetzer  v.  Diehl,  14  Mont.  498, 
509.  37  Pac.  10. 

274  Lee  V.  Parker,  43  Barb.  611.  278  Elliott  v.  Wood,  53  Barb.  285. 

275  Frost  V.  Koon,  30  N.  Y.  428.  279  Camp  v.  Small,  44  111.  37. 

276  Tully  V.  Harloe,  35  Cal.  302,  95  2S0  Security  Sav.  Soc.  v.  Cohalan, 
Am.  Dec.  io2.  31  Wash.  266,  71  Pac.  1020. 
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stead  be  reserved  from  sale.  The  second  mortgagee  must  rely 
on  the  surplus,  if  any,  arising  from  the  part  not  covered  by 
the  homestead.281 

§  5910.  Husband  and  wife, — In  a  foreclosure  suit  on  a  note 
and  mortgage  of  the  homestead  executed  by  husband  and  wife, 
the  wife  alone  answered,  but  did  not  verify  her  answer.  On 
suit  brought  to  vacate  the  decree  rendered  in  the  foreclosure 
suit,  the  wife  having  been  served  with  process,  cannot  complain 
that  her  answer  was  not  verified.  And  her  failure,  by  excusable 
negligence,  to  make  defense  to  the  foreclosure  is  no  ground 
to  vacate  the  decree,  if  it  be  shown  that  in  fact  she  had  no 
defense.282 

§  5911.  Insolvency. — A  mortgagee  may  enforce  his  mortgage 
as  against  the  land,  notwithstanding  the  personal  liability  of 
the  mortgagor  for  the  debt  may  be  barred  by  a  discharge  in 
insolvency.2S3 

§  5912.  Answer. — An  allegation  in  the  answer  that  the  mort- 
gage was  annulled  by  a  subsequent  mortgage  between  the  same 
parties  should  be  construed  as  an  allegation  of  a  novation  of  the 
new  for  the  old  mortgage.^s^  Every  material  allegation  of  the 
complaint  not  controverted  by  the  answer  is,  by  the  law  of  most 
states,  taken  as  true.^ss  j^n  allegation  of  a  conveyance  to  secure 
payment  of  a  note,  of  land  sought  to  be  foreclosed,  is  not  con- 
troverted by  a  general  denial  in  the  answer.^sa 

§  5913.  Literal  and  conjunctive  denials. — Where  the  bond  in 
the  complaint  answers  to  the  description  of  the  bond  offered  in 
evidence,  and  as  the  complaint  avers  that  the  mortgage  was  given 
to  secure  this  bond,  the  denials  in  the  answer  being  literal  and 
conjunctive,  the  execution  of  the  bond  and  mortgage  was  held 
to  be  admitted  by  the  answer,  as  also  that  the  mortgage  was 

281  McLaughlin    v.    Hart,    46    Cal.  283  Christy  v.  Dana,  42  Cal.  174. 
638.     See,  also,  Barber  v.  Babel,  36          284  Kyle  v.  Hamilton,  136  Cal.  xix, 
Cal.  11,  as  to  effect  of  renewal  by  hus-      68  Pac.  484. 

band  on  statute  of  limitations.     As  to  285  Colo.    Code    Civ.    Proc,    §    71; 

plea  of  homestead  action  to  foreclose  Cal.  Code  Civ.  Proc,  §  462. 

mortgage,   see   Hoppe   v.    Hoppe,    104  2S6  Boreherdt    v.    Favor,    16    Colo. 

Cal.  94.  37  Pac.  894.  App.  406,  66  Pac.  251. 

282  Pfeiffer  v.   Riehn,  13  Cal.  643. 
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given  to  secure  the  debt  evidenced  by  the  bond.^sT  "Where  a 
second  mortgagee  files  a  cross-complaint,  alleging  that  he  has 
discovered  certain  things  as  to  his  own  ownership  of  the  prem- 
ises, a  denial  of  the  allegations  is  not  a  denial  of  ownership  or 
claim  of  ownership,  but  of  the  discovery.^ss 

§  5914.  Pre-emption  claim. — If  a  person  residing  on  public 
land  subject  to  pre-emption  executes  a  mortgage  thereon,  and 
then  sells  the  land  to  another,  who  takes  possession  and  after- 
wards pre-empts  the  land  and  obtains  title  from  the  United 
States,  the  mortgage  cannot  be  enforced  against  the  title  thus 
acquired  from  the  United  States,  because  the  person  holding  such 
title  did  not  acquire  it  through  the  mortgagor.^ss  But  the  case 
is  otherwise  with  a  title  subsequently  acquired  by  the  mortgagor, 
even  though  he  may  have  conveyed  it  to  a  third  person.^^o 

§  5915.  Remedy  at  law. — To  a  bill  for  foreclosure,  averring 
that  no  proceedings  at  law  have  been  had,  a  plea  that  the  com- 
plainant before  the  bill  was  filed  had  recovered  a  judgment  for 
the  debt  is  good.  It  is  not  necessary  to  add  that  the  complain- 
ant had  not  exhausted  his  remedy  at  law.^^i 

§  5916.  Sale  of  part. — If  a  mortgage  is  given  on  two  pieces 
of  land,  and  the  mortgagee  enforces  it  against  and  sells  only 
one  piece,  he  thereby  waives  the  mortgage  lien  on  the  other 
piece;  and  if  the  land  sold  fails  to  bring  the  amount  due  and 
costs,  and  a  judgment  is  docketed  for  the  deficiency,  the  mort- 
gagor cannot  complain.292 

§  5917.  Cross-complaint. — In  an  action  to  foreclose  a  mort- 
gage, where  a  subsequent  mortgagee  denies  that  his  mortgage  is 
inferior  or  subject  to  the  lien  of  the  prior  mortgage,  and  for 
further  answer  sets  out  his  mortgage  and  prays  for  a  fore- 
closure of  it,  such  further  answer,  though  affirmative  in  form,  is 
in  fact  a  cross-complaint,  and  the  court  may  treat  it  as  such 
in  its  findings.293     In  an  action  to  foreclose  a  mortgage  upon 

287  Blankman  t.  Vallejo,  15  Cal.  291  North  Eiver  Bank  v,  Eogers,  8 
638.  Paige,  648. 

288  Anglo-Calif  ornian  Bank  V.  Field,  2-92  Mascarel  v.  Raffour,  51  Cal. 
146  Cal.  644,  80  Pac.  1080.  242. 

289  Bull  V.  Shaw,  48  Cal.  45.5.  293  Wittenbrock  v.  Parker,  102  Cal. 

290  Christy  v.  Dana,  42  Cal.  174.  93,  41  Am.  St.  Kep.  172,  36  Pac.  374. 
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an  undivided  half-interest  in  land,  a  defendant  who  holds  a 
prior  mortgage  lien  upon  the  whole  land,  may  file  a  cross-bill 
and  have  summons  issued,  making  a  mortgagee  of  the  other 
half-interest  a  party  defendant,  and  have  a  decree  rendered  therein 
foreclosing  on  the  whole  land.^^* 

§  5918.  Cross-complaint — Continued. — A  trustee  being  made 
a  party  defendant  to  a  foreclosure  suit  may  file  a  cross-complaint 
seeking  to  have  his  own  lien  foreclosed,  and  such  cross- 
complaint  need  not  be  confined  to  the  property  covered  by  the 
original  mortgage. ^^^  If  a  defendant  fails  to  file  a  cross- 
complaint  demanding  affirmative  relief,  the  court  has  no  jurisdic- 
tion to  render  judgment  in  his  favor  against  the  mortgagor,  even 
though  the  evidence  shows  said  defendant  to  be  owner  of  certain 
of  the  notes  executed  by  the  mortgagor.^s* 

§  5919.  Signature  of  guardian. — In  proceedings  to  foreclose 
a  mortgage  against  a  minor's  real  estate,  the  fact  that  the  note 
and  mortgage  are  not  executed  by  signing  the  name  of  the  minor 
thereto,  but  by  signing  the  name  of  the  guardian  as  such,  is  no 
defense.29'^ 

§  5920.  Statute  of  limitations,  who  may  plead. — The  statute  of 
limitations  requires  an  action  to  foreclose  a  mortgage  to  be  com- 
menced within  four  years  from  the  time  when  the  cause  of  action 
accrued,  and  the  statute  commences  to  run  from  the  time  the 
note  is  due.^^s  A  mortgage  that  may  become  due  upon  default 
in  paying  installments,  at  option  of  the  mortgagee,  does  not 
become  due  so  as  to  start  the  period  of  limitation  from  date  of 
any  such  default,  unless  such  option  is  exercised.^^^  The  time 
of  maturity  of  the  note  governs.^oo  There  is  no  limitation  on  the 
time  for  commencing  proceedings  to  foreclose  a  trust-deed  by 

24  L.  E.  A.  197.     Also,  White  v.  Pat-  298  Belloc   v.    Davis,    38    Cal.    242. 

ton,  87  Cal.  151,  25  Pac.  270.  Of  the  method  of  pleading  the  statute 

294  Newhall  v.  Livermore,  136  Cal.  of  limitations  in  an  action  brought  to 
533   69  Pac.  248.  obtain  redemption  of  mortgaged  prem- 

295  United  States  Mtge.  etc.  Co.  v.  ises,  see  Fogal  v.  Pirro,  10  Bosw.  100, 
Marquam,   41    Or.    391,    69    Pac.    37,  17  Abb.  Pr.  113. 

41_  209  First    Nat.    Bank   v.    Park,    37 

296  West    V.    Shurtliff,     28    Utah,       Colo.  303,  86  Pac.  106. 

337,  79  Pac.  180.  300  IngersoU  v.  Davis,  14  W70.  120, 

297  Trutch  v.  Bunnell,  5  Or.  504.  82  Pac.  8G7. 
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advertisement  and  sale.'°^  Where  money  is  loaned  without  note 
or  writing,  and  a  mortgage  given  to  secure  its  repayment, 
though  the  statute  of  limitations  may  run  against  the  debt  in 
two  years,  it  does  not  bar  an  action  to  foreclose  the  mortgage 
in  less  than  four  years.^"^  Iq  an  action  to  recover  judgment  for 
the  amount  of  the  debt  secured  by  mortgage  on  real  estate,  and 
also  to  foreclose  the  mortgage,  the  grantees  of  the  mortgagor, 
purchasers  subsequent  to  the  execution  of  the  mortgage,  have  a 
right  to  plead  the  statute  of  limitations  as  to  that  part  of  the 
claim  of  plaintiff  which  asks  for  a  decree  foreclosing  the  mort- 
gage and  a  sale  of  the  mortgaged  premises.^^^  A  party  who 
subsequent  to  the  execution  of  a  mortgage  purchases  the  prop- 
erty from  the  mortgagor,  may  avail  himself  of  the  statute  of 
limitations  as  a  defense  to  an  action  for  the  foreclosure  of  the 
mortgage  commenced  after  the  statute  has  run  against  the  debt 
secured.^"* 

§  5921.  Tax-title. — Where  a  party  made  defendant  in  a  fore- 
closure suit,  as  claiming  some  interest  in  the  land,  sets  up  as  a 
full  defense  a  tax-title,  he  cannot  object  afterwards  that  equity 
has  no  jurisdiction  over  tax-titles.^"^ 

§  5922.  Payment  pleaded. — If  payment  of  the  debt  is  pleaded 
as  a  defense,  the  answer  should  allege  payment  to  some  one 
authorized  to  receive  the  money  or  capable  of  discharging  the 
defendant  because  of  such  payment.^os 

§  5923.  Tender. — A  tender  of  the  amount  due  on  a  debt 
secured  by  mortgage,  made  after  the  debt  falls  due,  does  not 
release  the  lien  of  the  mortgage. ^^'^  An  answer  in  foreclosure 
alleging  that  the  sums  mentioned  in  the  complaint  were  not 
due  nor  unpaid,  and  that  sums  had  been  paid  thereon,  but  the 
times  and  amounts  the  defendant  was  unable  to  state,  was  held 
sufficient  at  the  trial.^^^ 

301  Foot  V.  Burr,  41  Colo.  192,  92  305  Kelsey  v.  Abbott,  13  Cal.  609. 

Pac.  236,  13  L.  R.  A.  (N.  S.)  1210.  306  Le    Clare    v.    Thibault,    41    Or. 

3oa  Cookes    v.    Culbertson,    9    Nev.  601,  69  Pac.  552. 
199.  307  Himinelman   v.   Pitzpatrick,   50 

303  Grattan  v.  Wiggins,  23  Cal.  16.  Cal.  650. 

304  McCarthy  v.  "White,  21  Cal.  495,  308  Whitman  v.  Foley,  125  N.  Y. 
82  Am.  Dec.  754;  Low  v.  Allen,  26  651,  26  N,  E,  725;  Abb.  Sel.  Cas.  on 
Cal.  141;  Lent  v.  Shear,  26  Cal.  361.  PI.  474. 
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§  5924.  Title  acquired  after  mortgage. — If  a  person  mortgages 
public  land  upon  which  he  is  residing,  and  afterwards  obtains  a 
patent  to  the  same  from  the  United  States,  and  then  sells,  the 
title  acquired  by  the  patent  inures  to  the  benefit  of  the  mortgagee, 
and  the  mortgage  may  be  enforced  agaiast  the  subsequent  pur- 
chaser.3o» 

§  5925.  Existing  partnership — Accounting. — An  answer  to  a 
complaint  on  a  mortgage  foreclosure  which  avers  that  the  plain- 
tiff and  defendants  were  copartners  at  the  time  of  the  execu- 
tion of  the  note  and  mortgage ;  that  the  copartnership  still  exists, 
though  the  business  has  ceased ;  that  the  indebtedness  secured  by 
the  mortgage  was  connected  with  and  given  to  raise  funds  for 
the  copartnership  business,  and  for  the  additional  purpose  of 
acknowledging  the  amount  due  plaintiff  on  account  of  advances 
made  by  him,  there  not  being  facilities  at  the  time  for  making  a 
full  settlement  of  the  copartnership  affairs,  as  was  contemplated; 
that  the  plaintiff  is  indebted  to  the  defendants  and  to  the  co- 
partnership in  a  certain  sum  for  money  and  services  rendered 
the  firm,  which  he  agreed  to  .pay,  and  which  grew  out  of  the 
transactions  for  which  the  note  was  given;  that  the  note,  not 
having  been  used  to  raise  funds,  was  but  an  account  stated; 
and  which  prays  for  a  dissolution  and  an  accounting, — states 
facts  sufficient  on  demurrer  to  constitute  a  defense  to  the  action. ^lo 

§  5926.  Trial. — A  question  of  prior  and  paramount  adverse 
title  will  not  be  tried  in  a  foreclosure  suit,  where  the  claimant  was 
not  a  party  to  the  mortgage.^ii  Defendant  having  shown  no 
defense,  it  is  error  to  dismiss  the  action  for  laches.^^^  It  is  not 
error  to  hear  testimony  as  to  the  value  of  the  services  of  plain- 
tiff's attorney  after  a  motion  for  judgment  in  his  favor  has  been 
sustained.^i^ 

§  5927.  Computing  interest. — The  proceeds  of  the  sale  should 
be  credited  before  computing  interest  where  there  are  several 
mortgages  foreclosed,^^^  In  case  a  redemption  is  granted  by 
decree,  the  defendant  is  entitled  to  interest  on  the  amount  found 

309  Christy  v.  Dana,  42  Cal.  174.  812  Merced  Bank  v.  Price,  145  Cal. 
But  see  Bull  v.  Shaw,  48  Cal.  455.  436,  78  Pac.  949. 

310  Gassert  v.  Black,  11  Mont.  185,  3i3  Borcherdt  v.  Favor,  16  Colo. 
27  Pac.  791.  App.  406,  66  Pac.  251. 

311  Gates  V.  Shuey,  25  Wash.  597,  314  Taylor  v.  Ellenberger,  134 
66  Pac.  58.  Cal.  31,  66  Pac.  4. 
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due  in  order  to  redeem,  less  the  costs  awarded  plaintiflF  from  date 
of  final  judgment  until  plaintiff  tenders  such  amount,  or  in 
absence  of  a  tender,  until  foreclosure  sale,  ordered  to  be  made  in 
absence  of  redemption,  is  made.^i^  From  the  date  of  the  judgment 
the  interest  allowed  can  be  no  more  than  seven  per  cent.^^* 
Interest  should  be  allowed  upon  taxes  paid.^^^ 

§  5928.    Appointment  of  a  commissioner. — The  court  may  by  its 

judgment,  or  at  any  time  after  judgment,  appoint  a  commissioner 
to  sell  the  incumbered  property.  Such  commissioner  must  qualify 
with  a  bond  and  oath  of  office,  as  required  by  the  order  of  the 
court,  and  must  sell  the  property  in  the  manner  provided  by  law 
for  the  sale  of  like  property  by  the  sheriff  upon  execution;  and 
the  usual  powers  and  duties  of  sheriffs  in  such  matters  are  imposed 
upon  the  commissioner.  Upon  disqualification  of  the  commis- 
sioner, on  account  of  death,  absence  from  the  state,  or  otherwise, 
the  court  may  appoint  an  elisor  to  perform  the  duties.  Such 
elisor  must  qualify  in  the  same  manner,  as  ordered  by  the 
court.^^^  In  naming  a  commissioner  the  court  does  not,  and  need 
not,  interfere  with  the  office  of  the  sheriff  or  remove  that  officer, 
but  simply  designates  another  person  to  perform  certain  duties, 
as  the  law  permits.^^^  Even  after  the  decree  is  entered  direct- 
ing a  sale  by  the  sheriff,  and  without  notice  to  the  defendant, 
an  amendment  may  be  made  directing  sale  by  the  sheriff  or  by  a 
commissioner  appointed  by  the  court.  The  order  appointing  the 
commissioner  may  be  made  subsequent  to  such  amendment,  or 
in  it,  and  its  effect  is  to  supersede  the  appointment  of  the 
sheriff.320  A  commissioner  may  be  appointed  even  though  the 
complaint  prays  for  a  sale  by  the  sheriff.^^i  jjj  Colorado  and 
Washington,  it  seems  that  the  sheriff  is  the  only  officer  author- 
ized to  make  a  sale  by  virtue  of  a  judgment  of  foreclosure,  and 
the  appointment  of  a  commissioner  is  therefore  irregular.222 

§  5929.     Foreclosure — Judgment  on  pleadings. — In  a  suit  to 
foreclose  a  mortgage,  where  the  plaintiff  sues  simply  as  a  trus- 

315  Wadleigh   v.    Phelps,    149    CaL  319  Granger  v.  Sheriff,  140  Cal.  190, 
627,  87  Pac.  93.                                               73  Pac.  816. 

316  Thrasher    v.    Moran,    146    Cal.  320  Id. 

683,  81  Pac.  32.        .  321  McDermot   v.  Barton,   106   Cal. 

317  Wright  V.  Conservative  Inv.  Co.,       194,  39  Pac.  538. 

49  Or.  177,  89  Pac.  387.  322  Blitz  v.   Moran,   17   Colo.   App. 

318  CaL  Code  Civ.  Proc,  §  726.  253,  67  Pac.  1020 ;  Vietzen  v.  Otis,  46 

Wash.  402,  £0  Pac.  2G4. 
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tee,  without  naming  the  cestui  que  trust  named  in  the  note  and 
mortgage,  an  answer  alleging  that  the  defendants  have  no 
knowledge  or  information  sufficient  to  form  a  belief  as  to  whether 
the  plaintiff  was  trustee  for  the  party  named  in  the  note  and 
mortgage,  or  as  to  how  or  when  any  trust  was  created,  or  as  to 
the  nature  of  the  trust,  if  created,  but  failing  to  deny  the  mak- 
ing, execution,  and  delivery  of  the  note  and  mortgage,  raises 
no  material  issue,  and  the  plaintiff  is  entitled  to  judgment  upon 
the  pleadings.323 

§  5930.  Decree  of  foreclosure. — The  decree  of  foreclosure 
should  contain  only  a  statement  of  the  amount  due  plaintiff, 
designation  of  defendants  who  are  personally  liable  for  the  debt, 
and  a  direction  that  the  mortgaged  premises,  or  such  portion 
thereof  as  may  be  necessary,  be  sold  according  to  law,  and  the 
proceeds  applied  to  the  payment  of  the  expenses  of  the  sale,  the 
costs  of  the  action,  and  the  debt.  Nothing  further  is  required. 
All  else  is  ministerial,  and  is  expressly  regulated  by  statute, 
which  is  not  made  clearer  or  more  binding  by  being  copied  into  the 
judgment.32*  The  decree  must  contain  a  direction  for  sale  of  the 
incumbered  property;  it  would  be  error  to  enter  a  mere  money 
judgment  for  the  amount  found  to  be  due  on  the  note.'^s  If  the 
judgment  is  by  default,  the  decree  can  give  no  relief  beyond  that 
demanded  in  the  complaint  or  bill.^^e  The  decree  may  be  amended 
so  as  to  order  the  sale  to  be  made  by  either  the  sheriff  or  a  com- 
missioner appointed  by  the  court,  and  its  effect  is  to  supersede 
the  appointment  of  the  sheriff.327  Personal  judgment  cannot  be 
had  against  the  grantee  of  the  mortgagor,  he  not  having  assumed 
the  mortgage  debt.228  The  decree  may  order  any  surplus  on 
sale  to  be  paid  into  court,  subject  to  the  further  order  of  the 
court.229 

§  5931.  Effect  of  decree. — A  mortgagee  purchasing  in  good 
faith  cannot  be  deprived  of  his  title  by  the  children  of  the  mort- 

323  Scott  V.  Sells,  88  Cal.  599,  26  326  Eaun  v.  Reynolds,  11  Cal.  14. 
Pac.  350.  327  Granger  v.  Sheriff,  140  Cal.  190, 

324  Cal.    Code    Civ.    Proc,    §    726;       73  Pac.  816. 

Leviston  v.  Swan,  33  Cal.  480;  Hooper  328  California, Title  Ins.  etc.  Co,  T. 

V.  McDade,  1  Cal.  App.  733,  82  Pae.  Miller,  3  Cal.  App.  54,  84  Pac.  453. 

1116.  329  Lockhaven   Trust   &   Safe   Dep. 

325  Crim  V.  Kessing,  89  Cal.  478,  Co.  v.  United  State  Mtge.  etc.  Co.,  34 
23  Am.  St.  Rep.  491,  26  Pac.  1074.  Colo.  30,  81  Pac.  804. 
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gagor,  without  first  paying  the  mortgage  debt.^^''  A  claimant  of 
a  prior  and  paramount  title  is  not  b/3und  to  plead  his  title  in  a 
foreclosure  suit,  though  made  a  party  defendant  and  served  as 
such,  unless  he  was  a  party  to  the  mortgage.^^i  A  default  decree 
of  foreclosure  will  not  be  vacated  on  the  ground  that  the  mort- 
gage secured  one  instead  of  two  notes,  as  alleged  in  the  com- 
plaint; and  default  having  been  duly  entered,  service  of  sum- 
mons and  copy  of  complaint  is  presumed.^^^  Foreclosure  upon  and 
sale  of  a  life  estate  of  the  widow  does  not  affect  the  fee  title  of 
the  children,  though  they  be  made  parties  to  the  suit.^^^ 

§  5932.  Deficiency  judgment. — If  it  appears  from  the  sheriff's 
return,  or  from  the  commissioner's  report,  that  the  proceeds 
are  insufficient,  and  a  balance  still  remains  due,  judgment  must 
then  be  docketed  by  the  clerk,  in  the  manner  provided  in  the 
code  for  such  balance  against  the  defendant  or  defendants  per- 
sonally liable  for  the  debt,  and  it  becomes  a  lien  on  the  real  estate 
of  such  judgment  debtor,  as  in  other  cases  in  which  execution 
may  issue. ^s*  Such  sum  must  have  been  made  a  part  of  the  judg- 
ment, in  order  to  make  it  an  adjudication  of  personal  liability; 
and  if  not  so  done,  plaintiff  is  confined  to  the  mortgaged  property 
alone. 335  a  motion  for  deficiency  judgment  requires  no  notice 
further  than  the  original  service  of  summons.  The  findings  as  to 
the  amount  due  are  not  a  judgment  in  personam,  but  a  sufficient 
basis  upon  which  the  court  may,  upon  return  of  sale,  enter  a 
deficiency  judgment.^^s  The  judgment  cannot  be  for  a  larger 
amount  than  that  pleaded  or  admitted.^sT 

The  judgment  of  foreclosure  may  provide  for  payment  of  a 
specific  amount  to  the  mortgagee  plaintiff,  and  that  any  surplus 
shall  be  applied  to  pay  off  the  subservient  lien  of  another  party 
who  shall  have  a  judgment  against  the  other  defendants  for  any 
deficiency,  and  upon  such  decree,  and  the  sheriff's  return  showing 
a  deficiency,  a  judgment  for  such  deficiency  may  be  docketed.^^s 

330  Investment  Sec.  Co.  v.  Adams,  334  Cal.  Coae  Civ.  Proc,  §  726. 

37  Wash.  211,  79  Pac.  629.  335  Eidgley  v.  Abbott  Q.  Min.  Co., 

331  Gates  V.  Shuey,  25  Wash.  597,      146  Cal.  xviii,  79  Pac.  833. 

66  Pac.  58.  336  Blumle    v.    Kramer,    14    Okla. 

332  Twigg  V.  James,  37  Wash.  434,       366-373,  79  Pac.  215,  1134. 

79  Pac.  959.  337  Chesney    v.    Chesney,    33    Utah, 

333  Pryor  v.  Winter,  147  Cal.  554,       503,  94  Pac.  989. 

109     Am.    St.    Kep.     162,     82     Pae.  33  8  Hooper  v.  McDade,  1  Cal.  App. 

202.  733,  82  Pac.  1116. 
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§  5933.  Notice  of  sale. — Before  the  sale  of  property  on  execu- 
tion, notice  thereof  must  b.e  given  as  follows:  In  case  of  real 
property,  by  posting  written  notice  of  the  time  and  place  of 
sale,  particularly  describing  the  property,  for  twenty  days,  in 
three  public  places  of  the  township  or  city  where  the  property 
is  situated,  and  also  where  the  property  is  to  be  sold,  and  pub- 
lishing a  copy  thereof,  once  a  week  for  the  same  period,  in  some 
newspaper  of  general  circulation,  printed  and  published  in  the 
city  or  township  in  which  the  property  is  situated,  if  there  be 
one,  or,  in  case  no  newspaper  of  general  circulation  be  printed 
and  published  in  the  city  or  township,  in  some  newspaper  of  gen- 
eral circulation,  printed  and  published  in  the  county.  If  the 
judgment  is  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, the  notice  must  state  the  kind  in  which  bids  may  be  made 
at  such  sale,  which  must  be  the  same  as  that  specified  in  the  judg- 
ment.^^^  The  requirement  of  the  notices  of  sale  on  execution  is  as 
much  for  the  benefit  and  protection  of  defendant  as  of  plaintiff. 
The  sheriff,  or  commissioner,  has  the  power,  duty,  and  responsi- 
bility of  posting  and  publishing  the  notices  of  sale,  which  neces- 
sarily implies  the  selection  of  the  places  where  notices  are  to  be 
posted  and  the  newspapers  in  which  they  are  to  be  published. 
For  failure  to  give  such  notice  in  a  legal  manner,  he  is  subject 
to  a  heavy  penalty  (five  hundred  dollars)  in  addition  to  the  actual 
damages  to  the  aggrieved  party.^^**  A  sale  the  day  after  that 
named  in  the  notice  is  void.^^^  The  description  in  the  notice  is 
sufficient  where  it  conforms  to  that  in  the  judgment,  and  iden- 
tifies the  land  to  be  sold.  Notice  of  sale  for  "gold  coin,"  though 
the  decree  does  not  specify  any  kind  of  money,  is  not  sufficient 
departure  from  the  terms  of  the  decree  as  to  require  the  setting 
aside  of  the  sale.'^^ 

§  5934.  Publishing  the  notice. — The  notice  of  sale  must  be 
published  in  a  newspaper  of  general  circulation  in  the  township 
in  which  the  land  is  situated,  if  there  is  such  a  paper  printed  and 
published  there.^^^  The  notice  must  be  printed  in  type  not  smaller 
than  nonpareil,  and  be  preceded  with  words  printed  in  black-face 
type   not   smaller  than  nonpareil,    describing   or   expressing   in 

339  Cal.  Code  Civ.  Proc,  §  692,  as  341  Brown  v.  Belles,  17  Colo.  App. 
amended  1907.  529,  69  Pac.  275. 

340  Northern  C.  I.  Trust  Co.  v.  342  Anglo-Californian  Bank  v.  Cerf, 
Cadman,     101      Cal.     200,     35     Pac.  142  Cal.  303,  75  Pac.  902. 

557.  343  Cal.  Code  Civ.  Proc,  §  692. 
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general  terms  the  purport  or  character  of  the  notice  intended  to  be 
given.3**  But  as  to  all  publications  made  in  course  of  legal 
proceedings  in  various  courts  of  the  state  this  act  is  void  and  inap- 
plicable. However,  it  does  govern  publications  made  by  state  offi- 
cers, commissioners,  common  councils,  boards  of  trustees,  and 
supervisors,  and  may  be  held  to  govern  a  sheriff's  or  a  com- 
missioner's sale  under  execution. ^^^  A  newspaper  of  general  cir- 
culation is  one  published  for  the  dissemination  of  local  or  tele- 
graphic news  and  intelligence  of  a  general  character,  having  a 
bona  fide  subscription-list  of  paying  subscribers,  established  and 
published  at  regular  intervals  for  at  least  one  year  prior  to  the 
date  of  the  publication  of  the  notice,  and  not  one  devoted  to  the 
interests,  or  for  the  entertainment  or  instruction,  of  a  particular 
class,  profession,  trade,  calling,  race,  denomination,  or  for  any 
number  of  such  classes,  when  the  avowed  purpose  is  to  entertain 
or  instruct.3^8  It  may  be  in  a  supplement,  if  circulated  coexten- 
aively  with  the  main  paper,^^''^  or  in  a  paper  printed  in  a  foreign 
language,  if  the  notice  is  in  English.^** 

§  5935.  Conduct  of  sale. — The  sale  must  be  by  the  sheriff  in 
the  county  in  which  the  real  property  is  situated.^*^  All  sales  of 
property  under  execution  must  be  made  at  auction,  to  the  highest 
bidder,  between  the  hours  of  nine  in  the  morning  and  five  in  the 
afternoon.  Only  so  much  property  as  is  necessary  can  be  sold; 
and  neither  the  officer  selling  nor  his  deputy  can  be  interested  in 
any  purchase.  When  the  sale  is  of  real  property,  consisting  of 
several  known  lots  or  parcels,  they  must  be  sold  separately;  or 
when  a  portion  of  such  real  property  is  claimed  by  a  third  person, 
and  he  requires  it  to  be  sold  separately,  such  portion  must  be  thus 
sold.  The  judgment  debtor,  if  present,  may  also  direct  the  order 
in  which  the  real  property  shall  be  sold,  when  such  property 
consists  of  several  known  lots  or  parcels,  and  the  sheriff  must 
follow  such  directions. 3 ^<*  The  doctrine  of  caveat  emptor  applies 
to  execution  sales,^^!  but  not  to  the  extent  that  the  sale  cannot 
be  impeached  on  grounds  of  fraud  or  misrepresentation. ^52    Ti^e 

544  Cal.  Pol.  Code,  §  4459.  349  Vietzen  v.  Otis,  46  "Wash.  402, 

545  Estate  of  Melone,  141  Cal.  331,      90  Pac.  264. 

74  Pac.  991.  350  Cal.  Code  Civ.  Proc,  §  694, 

346  Cal.  Pol.  Code,  §  4460.  351  Meherin  v.   Saunders,   131   Cal. 

347  Lent  V.  Tillson,  72  Cal.  404,  14  681,  63  Pac.  1084,  54  L.  R.  A.  272. 
Pac.  71 ;  Tully  v.  Bauer,  52  Cal.  487.  352  Webster  v.  Haworth,  8  Cal.  21, 

348  Richardson  v.  Tobin,  45  Cal.  30.  68  Am.  Dee.  287. 
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sheriff  has  no  right  to  sell  at  private  sale.'^^  The  judgment 
debtor  may  require  that  separate  lots  be  sold  separately,  and  in 
certain  order  ;3'5*  and  the  purpose  therefor  is  to  enable  him  to 
redeem  either  of  the  parcels.^^^  Parties  desiring  property  sold 
in  separate  parcels  should  proceed  to  that  end  in  accordance  with 
this  section;  and  where  one  has  any  equity  which  he  desires  to 
have  protected,  and  fails  to  present  matter  to  the  trial  court  in 
proper  manner,  he  cannot  be  heard  afterwards.^^^  The  property 
may  be  sold  in  one  parcel  after  separate  known  parcels  of  land  are 
offered  for  sale  separately  and  no  offer  or  bid  is  made  for  either 
parcel.^^'^  The  redemption  from  sale  must  be  of  land  sold  and  ac- 
cording to  parcels  in  which  it  was  sold.^^^  At  any  rate,  a  sale 
en  masse  is  not  void,  but  voidable.^^^  If  a  purchaser  refuse  to  pay 
the  amount  bid  by  him,  the  officer  may  reject  any  subsequent 
bid  of  such  person,^^**  and  may  again  sell  the  property  at  any 
time  to  the  highest  bidder;  and  if  any  loss  be  occasioned  there- 
by, may  recover  such  loss,  with  costs,  from  the  bidder  so  refus- 
JQg  361  jf  the  decree  calls  for  sale  in  one  parcel,  injury  must 
be  shown  to  persons  interested,  in  order  to  set  aside  a  sale  by 
parcels.2^2 

§  5936.  Postponing  sale. — Where  a  commissioner  appointed 
to  sell  property  in  a  foreclosure  suit  is  requested  to  postpone  a 
sale  of  certain  parcels  to  two  o'clock  of  the  same  day,  he  may 
refuse  to  do  so  without  abuse  of  discretion,  if  no  reason  is  given 
why  the  sale  should  be  postponed.^''^ 

A  sale  under  an  order  issued  more  than  five  years  after  the 
entry  of  the  decree  of  foreclosure,  without  a  revivor,  is  void.^^* 

353  Sheehy  v.  Graves,  58  Cal.  37,  27  Pac.  588;  White  v.  Crow,  110 
449.  U.  S.  183,  28  L.  Ed.  113,  4  Sup.  a. 

354  Vigoureaux  v.  Murphy,  54  Cal.      71. 

346;    Ontario   Land   etc.   Co.   v.    Bed-  35S  Hibernia     Sav.     etc.     Soc.     ▼. 

ford,  90  Cal.  181,  27  Pac.  39;   Levis-  Behnke,  121  Cal.  339,  53  Pac.  812. 

ton  V.  Swan,  33  Cal.  480 ;   Bechtel  v.  359  Anglo-Californian  Bank  v.  Cerf, 

Wier,   152   Cal.   443,   93   Pac.   75,   15  142  Cal.  303,  75  Pac.  902. 

L.  R.  A.  (N.  S.)  549.  360  Cal.  Code  Civ.  Proc,  §  696. 

355  Hibernia     Sav.     etc.     Soc.     v.  361  Cal.  Code  Civ.  Proc,  §  695. 
Behnke,   121   CaL   339,  53   Pac.   812;  362  Summerville  v.  March,  142  Cal. 
Miller  v.  Trudgeon,  16  Okla.  337,  86  554,   100  Am.  St.  Eep,  145,  76  Pac. 
Pac.  523.  388. 

356  County  Bank  v.  Goldtree,  129  363  Conniek  v.  Hill,  127  Cal.  162, 
Cal.  160,  61  Pac.  785.  59  Pac.  832. 

357  Conniek  v.  Hill,  127  Cal.  162,  364  Dalgardno  v.  Barthrop,  40 
59  Pac.  832 ;  Marston  v.  White,  91  Cal.  Wash.  191,  82  Pac.  285. 
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§  5937.  Effect  of  sale  without  notice. — A  purchaser  at  execu- 
tion sale,  without  notice,  is  not  an  aggrieved  party;  for  if  the 
sheriff  or  commissioner  was  authorized  to  make  the  sale,  such 
purchaser  may  in  due  time  demand  his  deed.^^^  The  title  of  the 
purchaser  does  not  depend  upon  the  sheriff's  return,  for  proof 
aliunde  may  be  made  that  the  sale  was  valid,  and  the  sheriff's 
failure  to  give  proper  notice  does  not  affect  the  validity  of  the 
sale.^^^ 

The  action  for  damages  for  sale  without  notice  is  complete  as 
soon  as  the  officer  delivers  the  certificate  of  sale  to  the  purchaser 
at  execution  sale,  if  the  sale  was  in  fact  without  notice. ^^'^ 

§  5938.  Possession  of  premises. — A  writ  of  assistance  may 
properly  issue  to  place  the  purchaser  at  foreclosure  sale  into  pos- 
session after  expiration  of  the  time  for  redemption.^^^  A  mortgagee 
holding  possession  pendente  lite  may  retain  rents  and  profits  to 
pay  off  the  deficiency  judgment.^^^  Where,  on  account  of  misde- 
scription, a  purchaser  of  mortgaged  premises  gets  no  record  title, 
the  mortgagee  may  foreclose  on  the  vendor,  and  by  purchase  at 
sale  secure  legal  title  and  possession  of  the  premises.^'^*^  A  mort- 
gagee in  possession  as  purchaser  cannot  be  dispossessed  so  long  as 
the  mortgage  remains  unpaid.^'^^ 

§  5939.  Title  acqtored  by  sale. — The  purchaser  of  real  prop- 
erty at  foreclosure  sale  acquires  all  the  right,  title,  and  interest 
of  the  mortgagor,2'^2  subject  to  the  laws  in  force  at  the  time  of 
the  sale.^'^^a  Possession  taken  and  held  by  the  purchaser  under 
a  void  sale,  or  his  assigns,  in  good  faith,  makes  the  purchaser  or 
assignee  a  mortgagee  in  possession. ^'^^  Fraudulent  purchasers  or 
assignees  do  not  acquire  any  interest.^'^^     If  the  trustee  of  the 

365  Kelly  V.  Desmond,  63  Cal.  370  Coughanour  v.  Hutchinson,  41 
517.  Or.  419,  69  Pac.  68. 

366  Raker  v.  Bucher,  100  Cal.  214,  37i  Gillett  v.  Romig,  17  Okla.  324, 
34   Pac.  654,  849;    Smith  v.  Randall,  87  Pac.  325. 

6  Cal.  47,  65  Am.  Dec.  475 ;  Harvey  v.  372  Cal.  Code  Civ.  Proc,  §  700. 

Fisk,  9  Cal.  93.  372a  Leet   v.   Annbruster,   143   Cal. 

307  Raker  v.  Bucher,  100  Cal.  214,  663,  77  Pac.  653. 

34  Pac.  654,  849.  373  Sloane  v.  Lucas,  37  Wash.  348, 

3G8  Taylor  v.  EUenberger,  134  Cal.  79  Pac.  949;  Sawyer  v.  Vermont  L.  & 

31,  66  Pac.  4.  T,  Co.,  41  Wash.  524,  84  Pac.  8;  Gil- 

3C9  Cowdery  v.   London   etc.  Bank,  lett  v.  Romig,  17  Okla.  324,  87  Pac. 

139  Cal.  298,  96  Am.  St.  Rep.  115,  73  325. 

Pac.  196.  374  Cheney  v.  Murto,  17  Colo.  App. 

149,  67  Pac.  340. 
P.  P.  F.,  Vol.  IV— 7 
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mortfjaged  property  buys  in  contravention  of  his  duties,  it  is  in 
equity  for  his  cestui  que  trust,  regardless  of  absence  of  fraud  and 
the  amount  paid.^'^^  The  title  of  a  purchaser  is  not  affected  by 
foreclosure  proceedings  to  which  he  is  not  made  a  party.^^* 

§  5940.  Void  and  fraudulent  sales. — A  purchaser  at  a  sale  on 
execution  under  a  void  judgment  is  without  title. ^'^''^  While  the 
rule  of  caveat  emptor  applies  to  sheriff's  sales,  yet  they  may  be 
impeached  for  fraud  or  misrepresentation. ^^^  Inadequacy  of 
price  is  a  fact  which,  in  connection  with  other  circumstances,  may 
establish  fraud  in  the  officer  making  the  sale ;  but  it  is  never  of 
itself  sufficient  to  annul  such  sale,  for  the  judgment  debtor  still 
has  his  right  to  redeem.^'^^  The  presumption  is  in  favor  of  the 
order  of  the  lower  court  that  the  value  given  was  the  full  value 
of  the  property  as  stated  by  plaintiff  in  his  affidavit. 2^°  If  prop- 
erty is  wrongfully  sold  by  the  sheriff,  and  afterwards  repur- 
chased by  the  one  rightfully  entitled  thereto,  the  measure  of 
damages  against  the  sheriff  is  the  price  paid  in  repurchasing.^^^ 
The  sheriff  should  retake  the  property  if  the  sale  is  set  aside.^^^ 
If  conducted  in  a  manner  which  could  have  been  authorized  by 
the  court,  the  sale  is  not  void.^^^ 

§  5941.  Vacating  sale. — It  is  proper  to  refuse  to  vacate  a  sale 
regularly  made  in  pursuance  of  a  decree. ^^^  One  having  no 
interest  in  the  land  cannot  have  the  sale  set  aside. ^^s  Purchasers 
under  a  judgment  rendered  against  the  mortgagors  subsequent 
to  the  execution  of  the  judgment  and  a  sale  of  part  of  the  mort- 
gaged premises  cannot  have  the  sale  set  aside  for  failure  to  sell 
as  directed  by  the  decree. ^^^  A  sale  under  a  trust-deed  may  be 
set  aside  on  the  ground  of  non-delivery  of  the  trust-deed,  or  that 

375  Marquam  v.  Ross,  47  Or.  374,  3Si  Blewett  v.  Miller,  131  Cal.  149, 
78  Pac.  698,  83  Pac.  852,  86  Pac.  1.  63  Pac.  157. 

376  Burns  v.  Hiatt,  149  Cal.  617,  382  Orton  v.  Browne,  113  Cal.  561, 
117  Am.  St.  Rep.  157,  87  Pac.  196.  45  Pac.  835. 

377  Sullivan  v.  Mier,  67  Cal.  264,  383  Bechtel  v.  Wier,  152  Cal.  443. 
7  Pae.  691;  Emeric  v.  Alvarado,  64  93  Pac.  75,  15  L.  R.  A.  (N.  S.) 
Cal.  529,  2  Pac.  418.  549. 

378  Webster  v.  Haworth,  8  Cal.  21,  384  Taylor  v.  Ellenberger,  134  Cal. 
68  Am.  Dec.  287.  31,  66  Pac.  4, 

379  Smith  V.  Randall,  6  Cal.  51,  65  385  Humboldt     Sav.     etc.     Soc.     v. 
Am.   Dec.   475;    Connick  v.   Hill,   127  March,  136  Cal.  321,  68  Pae.  968. 
Cal.  162,  58  Pac.  832.  386  Summerville  v.  March,  142  Cal. 

380  Copnick  V.  Hill,  127  Cal.  162,  5.'i4,  100  Am.  St.  Rep.  145,  76  Pac. 
58  Pac.  832.  388. 
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the  indebtedness  has  not  accrued  when  sale  was  made.'^'^  Inade- 
quate price  is  no  ground,  unaccompanied  by  fraud  or  restraint.^** 
Slight  evidence  of  irregularity  will  not  warrant  the  setting  aside 
of  a  sale  made  several  years  prior.^s^  The  purchaser  is  entitled 
to  a  lien  upon  the  land  for  taxes  he  paid  prior  to  the  time  the  sale 
was  declared  void.^^® 

§  5942.  Certificate  of  sale. — The  officer  (sheriff  or  commis- 
sioner) must  give  to  the  purchaser  a  certificate  of  sale,  and  file 
a  duplicate  thereof  for  record  in  the  office  of  the  county  recorder 
of  the  county,  which  certificate  must  state  the  date  of  the  judg- 
ment under  which  the  sale  was  made  and  the  names  of  the  parties 
thereto,  and  contain  a  particular  description  of  the  real  property 
sold,  the  price  bid  for  each  distinct  lot  or  parcel,  the  whole 
price  paid,  and  if  the  property  is  subject  to  redemption,  must 
state  so,  and  the  kind  of  money,  if  in  any  particular  kind.^^i  If 
the  copy  of  the  certificate  filed  is  incorrect,  a  corrected  one  may 
be  refiled.3^2  The  purchaser  receives  thereby  whatever  title  the 
judgment  debtor  had  at  the  time  the  judgment,  or  the  attachment 
prior  thereto,  became  a  lien  upon  the  premises,  subject  only 
to  the  right  of  redemption.393  Such  sale  to  plaintiff  in  foreclosure 
extinguishes  the  mortgage  indebtedness  and  all  interest  had  in 
the  fire-insurance  policy  given  upon  buildings  "as  further  secur- 
ity for  said  indebtedness. "  ^^^ 

The  purchaser  should  immediately  after  such  purchase  take 
out  a  new  policy  upon  the  buildings,  even  before  the  period  for 
redemption  expires.^^^  The  transfer  is  not  perfect  until  delivery 
of  the  sheriff's  deed,  but,  by  the  doctrine  of  relation,  the  deed, 
when  executed,  is  to  be  deemed  and  taken  as  executed  at  the 
date  when  the  lien,  of  which  it  is  a  sequence,  originated.^^^  The 
sheriff's  deed  does  not  transfer  any  title  acquired  after  the  date 
of  the  execution  sale.^^"^     A  certificate  reciting  that  a  mortgage 

387  Davis  V.  Bower,  29  Colo.  422,  393  Cal.  Code  Civ.  Proc,  §  700; 
68  Pac.  292.  Duff  v.  Eandall,  116  Cal.  226,  58  Am. 

388  McLain  Land  etc.  Co.  v,  Swof-  St.  Rep.  158,  48  Pac.  66;  Leet  v.  Ami- 
ford  Bros.,  11  Okla.  429,  68  Pac.  502.  bruster,  143  Cal.  663,  77  Pac.  653. 

389  Terry  v.  Furth,  40  Wash.  493,  394  Eeynolds  v.  London  etc.  Fire 
82  Pac.  882.  Ins.  Co.,  128  Cal.  16,  79  Am.  St.  Eep. 

390  Dalgardno     v.     Barthrop,     40  17,  60  Pac.  467. 
Wash.  191,  82  Pac.  285.  395  Id. 

391  Cal.  Code  Civ.  Proc,  §  700a.  396  Foorman    v.    Wallace,    75    Cal, 

392  Bristol  V.  Hershey,  7  Cal.  App.  552,  17  Pac.  680. 

738,  95  Pac.  1040.  39"  Emerson    v.    Sansome,    41    Cal. 
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sale  was  made  on  the  day  named  in  the  notice,  when  it  was  made 
the  day  after  the  sale,  will  be  set  aside,  as  a  cloud  on  the  title.^^s 

§  5943.  Rents  and  profits. — The  purchaser,  from  the  time  of 
the  sale  until  a  redemption,  or  a  redemptioner,  from  the  time  of  his 
redemption  until  another  redemption,  is  entitled  to  receive,  from  the 
tenant  in  possession,  the  rents  of  the  property  sold,  or  the  value 
of  the  use  and  occupation  thereof.  But  any  such  rents  or  profits 
collected  are  deducted  from  the  amount  required  on  redemption. 
Upon  demanding,  in  writing,  a  verified  statement  of  the  pur- 
chaser or  creditor,  or  his  assigns,  of  the  amounts  of  such  rents 
and  profits  received,  the  period  for  redemption  is  extended  for 
five  days  after  such  verified  statement  is  furnished  to  the  redemp- 
tioner or  debtor;  and  if  no  such  statement  is  furnished  an  action 
for  an  accounting  may  be  had,  and  the  period  of  redemption 
is  extended  fifteen  days  from  the  final  determination  of  such 
action.399  The  tenant  in  possession  is  considered  a  trustee  for 
the  purchaser,  and  his  liability  may  be  enforced  by  a  bill  in 
equity.'*"^  The  judgment  debtor  or  his  successor  in  interest  in 
the  property  is  entitled  to  its  possession  until  the  time  for  redemp- 
tion from  sale  has  expired.*"^  The  occupation  of  the  premises 
by  defendant  from  the  time  of  sheriff's  sale  up  to  execution  of 
the  deed  renders  him  prima  facie  liable  to  plaintiff  for  rent  dur- 
ing that  period,  where  plaintiff  purchased  at  the  sale.'*'^^  The 
purchaser  may  sue  for  the  rent  as  often  as  it  falls  due,  under 
the  terms  of  the  lease. ^"^  Liability  to  pay  is  not  relieved  by  pay- 
ing the  rent  to  another  person. •**^^  The  complaint  should  contain 
the  proper  allegation  and  prayer  for  the  decree  to  divest  default- 
ing defendants  of  the  rents  and  profits. ^^^^  Rent  money  collected 
by  the  purchaser  at  foreclosure  sale,  for  a  time  prior  to  the  sale, 
may  be  recovered  from  such  purchaser,  or  the  tenant  be  made 
to  pay  a  second  time.^^^ 

552;   Eobinson  v.  Thornton,   102   Cal.  Harris  v.   Eeynolds,   13    Cal.   514,   73 

675,  34  Pac.  120.  Am.  Dec.   600. 

3«8  Brown  v.  Belles,  17  Colo.  App.  403  Reynolds  v.  Lathrop,  7  Cal.  43; 

529,  69  Pac.  275.  Clarke  v.  Cobb,  121  Cal.  595,  54  Pae. 

399  Cal.  Code  Civ.  Proc,  §  707.  74;  Walker  v.  McCusker,  71  Cal.  594, 

400  Harris  v.  Reynolds,  13  Cal.  514,  12  Pac.   723. 

73  Am.  Dec.  600.  404  Webster  v.  Cook,  38  Cal.  423. 

401  Purser  v.  Cady,  120  Cal.  214,  405  Garretson  Inv.  Co.  v.  Arudt,  144 
52  Pac.  489.  Cal.  64,  77  Pac.  770. 

402  Webster  v.  Cook,  38  Cal.  423;  406  Bell  v.  Thompson,  147  Cal.  689, 

82  Pac.  327. 
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§  5944.  Waste. — Until  the  expiration  of  the  redemption 
period,  the  court  may  restrain  the  commission  of  waste  on  the 
property,  by  an  order  granted  with  or  without  notice,  on  the 
application  of  the  purchaser  or  the  judgment  creditor.  But  it 
is  not  waste  for  the  one  entitled  to  possession  to  continue  to  use 
the  premises  in  the  same  manner  in  which  they  were  previously 
used.^*'"  The  judgment  debtor  has  a  right  to  remain  in  the  pos- 
session of  the  property  until  expiration  of  the  time  allowed  for 
redemption,  and  during  that  time  the  purchaser  can  assert  no 
right  to  possession,  unless  to  restrain  the  commission  of  waste 
on  the  property,  and  therefore  cannot  have  an  action  to  recover 
possession  of  a  building  removed  from  such  premises.^*^^  The 
working  of  a  mine  is  more  than  the  ordinary  use  of  real  estate 
by  one  in  possession,  and  may  be  restrained;  but  the  better  plan 
is  "^o  have  a  receiver  appointed.^®^ 

§  5945.  Redemption. — The  property  may  be  redeemed  by  the 
judgment  debtor,  or  his  successor  in  interest,  in  the  whole  or 
in  any  part  of  the  property  sold  separately,  or  by  a  redemptioner 
having  a  subsequent  lien  by  judgment  or  mortgage  on  the  whole 
or  some  part  of  the  property.^^*^  Such  redemption  may  be  made 
at  any  time  within  twelve  months  after  the  sale,  on  paying  the 
purchaser  the  amount  of  his  purchase,  with  one  per  cent  per 
month  thereon  in  addition,  together  with  the  amount  of  any 
assessments  or  taxes  paid  after  purchase,  and  interest  thereon ; 
and  if  the  purchaser  be  also  a  creditor,  with  a  lien  prior  to  that 
of  the  redemptioner,  other  than  the  judgment  upon  which  sale 
was  made,  the  amount  of  such  lien  with  interest.^i^  A  redemp- 
tioner may  within  sixty  days  redeem  from  another  redemptioner, 
on  paying  the  sum  paid  by  him,  with  two  per  cent  thereon  in 
addition,  and  the  amount  of  any  assessments  or  taxes  paid,  with 
interest,  together  with  the  amount  of  any  prior  liens  held  by 
him,  with  interest.  "Written  notice  of  redemption,  and  of  any 
such  liens,  taxes,  or  assessments,  must  be  given  to  the  sheriff,  and 
a  duplicate  filed  with  the  county  recorder,  or  another  redemption 
may  be  made  without  paying  such  taxes,  assessments,  or  liens. 
The  last  redemptioner  or  his  assignee  is  entitled  to  a  sheriff's 
deed.     The  debtor  has  a  full  year,  but  redemptioners  have  only 

407  Cal.  Code  Civ.  Proc,  §  706.  409  Hill  v.  Taylor,  22  Cal.  191. 

408  People's    Sav.    Bank    v.    Jones,  410  Cal.  Code  Civ.  Proe.,  §  701. 
114  Cal.  422,  46  Pac.  278.                               411  Cal  Code  Civ.  Proc.  §  702. 
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sixty  days  from  date  of  sale  or  a  prior  redemption.  Upon 
redemption  by  the  debtor  from  the  last  redemptioner,  such  person 
must  give  a  certificate  of  redemption,  properly  acknowledged,  to 
be  recorded  in  the  office  of  county  recorder.*^^  Payments  may  be 
made  to  the  last  redemptioner,  or  to  the  officer  making  the  sale, 
for  him.'*^^  Heirs  of  a  deceased,  when  not  made  parties  to  the 
foreclosure,  may  sue  the  purchaser  to  recover  their  interest  in  the 
property  sold,  without  paying  or  tendering  the  portion  of  the  debt 
for  which  their  interest  was  pledged.^^* 

If  an  action  in  foreclosure  is  taken,  any  right  to  sell  under  a 
trust  is  waived,  and  a  decree  must  allow  the  grantor  to  redeem.^^^ 
And  a  grantor  cannot  sue  in  equity  to  have  a  deed  declared  a 
mortgage  without  offering  to  redeem  and  settle  the  whole  con- 
troversy between  him  and  the  grantee. ^^^  The  laws  in  reference 
to  redemption  are  not  ex  post  facto  unless  expressly  so  made.'*^^ 

§  5946.  Time  for  redemption. — An  oral  agreement  to  extend 
the  time  of  redemption  is  valid  without  consideration,  if  the 
debtor  is  lulled  into  a  false  security,  and  thereby  permits  the 
time  to  expire. '*^8  The  grantee  in  an  absolute  deed  which  is  in 
fact  a  mortgage,  having  taken  sole,  exclusive,  and  open  pos- 
session, holds  an  adverse  possession  which  bars  an  action  to 
redeem  after  the  lapse  of  the  statutory  period  for  title  by  adverse 
possession.^^^ 

§  5947.  Who  may  redeem. — The  judgment  debtor  or  his  suc- 
cessors, or  one  having  a  subsequent  lien  by  judgment  or  mort- 
gage, may  redeem.^^o  Jq  California,  a  purchaser  of  land  at  exe- 
cution sale  is  not  entitled  to  redeem  from  a  prior  purchaser 
under  foreclosure  proceedings,  under  section  701  of  the  Code  of 
Civil  Procedure,  authorizing  a  judgment  creditor  having  a  lien 
to  redeem ;   for  the  judgment  is  satisfied  by  the  sale  and  the  lien 

412  Cal.  Code  Civ.  Proc,  §  703.  194  U.   S.   415,  48  L.   Ed.   1046,  24 

413  Cal.  Code  Civ.  Proc,  §  704.  Sup.  Ct.  706;  Bremen  Mills  v.  Bremen, 

414  Anrud  v.  Scandinavian-Ameri-  13  N.  Mex.  Ill,  79  Pac.  806;  Geddis 
can  Bank,  27  Wash.  16.  67  Pac.  364.  v.  Packwood,  30   Wash.   270,  70  Pac. 

415  Dubois  v.  Bowles,  30  Colo.  44,  481. 

69  Pac.  1067.  418  Bristol  v.  Hershey,  7  Cal.  App. 

416  Mack  v.  Hill,  28  Mont.  99,  72  738,  95  Pac.  1040;  Mann  v.  Provident 
Pac.  307;  Eldridge  v.  Hoefer  52  Or.  Life  etc.  Co.,  42  Wash.  581,  85  Pac. 
241,  93  Pac.  246.  56. 

41V  Malone  v.  Eov,  134  Cal.  344,  66  419  Fountain      v.      Lewiston      Nat. 

Pac.   313;    Hooker  "v.   Burr,   137   Cal.       Bank.  11  Idaho,  451,  83  Pac.  505. 
603,  99  Am.  St.  Rep.  17,  70  Pac.  778,  420  Cal.  Code  Civ.  Proc,  §  701. 
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extinguished. ^21  Qne  holding  a  substantial  interest  in  the  land 
acquired  from  the  grantor  has  a  right  to  redeem  over  a  subse- 
quent grantee  with  knowledge  of  that  right.^--  A  junior  mort- 
gagee not  made  a  party  to  the  suit  is  only  entitled  to  redeem  as 
against  the  senior  mortgagee. ^23  And  a  junior  mortgagee,  a  party 
defendant,  not  having  asked  or  received  any  affirmative  relief, 
may  within  the  period  of  redemption  foreclose  his  own  mort- 
gage and,  under  authority  of  his  certificate  of  sale  therein,  be 
entitled  to  redeem  the  property.^24  jf  there  be  more  than  one 
mortgagor,  or  more  than  one  claimant  under  him,  some  of  whom 
are  not  entitled  to  redeem,  any  one  entitled  may  redeem  a  divided 
or  undivided  part,  according  to  his  interest.*^^ 

§  5948.  Steps  of  redemption. — A  redemptioner  (not  a  judg- 
ment debtor)  must  first  secure  a  certified  copy  of  the  docket  of 
the  judgment  under  which  he  claims  the  right  to  redeem;  or, 
if  he  redeem  upon  a  mortgage  or  other  lien,  a  certified  note 
thereof,  from  the  county  recorder;  and  if  there  has  been  an 
assignment,  a  copy  of  such  assignment,  properly  verified  by  the 
affidavit  of  himself  or  of  a  subscribing  witness  thereto;  also, 
the  affidavit  of  himself  or  his  agent,  showing  the  amount  then 
actually  due  on  the  lien.^^e  Ti^g  foregoing  is  in  order  to  estab- 
lish his  right  to  tender  the  money  required  to  redeem;  and 
unless  such  proof  is  produced  a  valid  redemption  cannot  be 
made.^27  The  sheriff's  deed  does  not  transfer  title  unless  such 
proof  is  produced.*28  As  between  the  immediate  parties  to  a 
redemption,  the  proofs  may  be  waived  ;^29  ^ut  these  provisions 
do  not  apply  to  judgment  debtors  and  their  successors  in 
interest.*^"  The  payment  by  check  which  in  due  time  is  paid 
in  gold  coin,  being  a  common  commercial  transaction,  cannot  be 
contested  as  no  payment,  and  the  question  of  whose  check  it  is 
is  immaterial.*^^ 

421  Pollard  V.  Harlow,  138  Cal,  390,  426  Cal.  Code  Civ.  Proc,  §  705. 

71  Pac.  454,  648.  427  Haskell  v.  Manlove,  14  Cal.  54. 

422  Mercer  v.  McPherson,  70  Kan.  428  Wilcoxson    v.    Miller,    49    Cal. 
617,  79  Pac.  118.  193. 

423  Wemple  v.  Yosemite  Gold  Min.  429  Bagley  v.   Ward,  37   Cal.   121, 
Co.,  4  Cal.  App.  78,  87  Pae.  280.  99  Am.  Dec.  256. 

424  Bristol  y.  Hershey,  7  Cal.  App.  430  Phillips    v.    Hagart,    113    Cal. 
738,  95  Pac.  1040.  552,    54   Am.    St.   Eep.   369,    45    Pac. 

425  Cal.    Code    Civ.    Proc,    §    347 ;  843 ;  Yoakum  v.  Bower,  51  Cal.  539. 
Wadleigh  v.  Phelps,  149  Cal.  627,  87  431  Hooker  v.   Burr,   137  Cal.   663, 
Pac.  93.  99  Am.  St.  Rep.  17,  70  Pac.  778,  194 
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§  5949.  Compensation  for  improvements. — A  purchaser  at 
foreclosure  who  makes  improvements  after  an  action  is  com- 
menced to  redeem  can  receive  no  credit  for  such  improvements.'*^^ 
The  amounts  paid  for  taxes  and  water  assessments  should  be 
allowed.*^^ 

§  5950.  Tender  of  redemption. — The  purchaser  buys  with  the 
knowledge  that  he  may  be  divested  of  his  title  by  a  redemption 
or  a  tender  of  redemption  not  accepted.  The  tender  is  not 
required  to  be  kept  good  for  purposes  of  action  to  regain  posses- 
sion of  the  premises.  The  tender  itself  and  its  refusal  work 
an  instantaneous  discharge  of  the  lien,  and  divest  the  purchaser 
of  all  title,  though  the  debt  remains  due,  with  the  right  left 
in  the  purchaser  of  an  action  at  law  for  recovery  of  the  money.'*^* 
The  sheriff  is  authorized  to  receive  money  of  the  redemptioner 
or  purchaser  for  a  previous  redemptioner,  but  he  is  not  made 
such  an  agent  as  to  make  it  binding  upon  the  purchaser  or  pre- 
vious redemptioner  to  accept  the  money.'*^^  if  the  purchaser 
denies  the  right  to  redeem,  and  is  wrong,  he  is  not  entitled  to 
his  two  per  cent  per  month  till  the  time  of  actual  redemption. 

§  5251.  Effect  of  redemption. — A  redemption  made  by  the 
mortgagor  or  his  successors  in  interest  operates  as  a  payment 
of  the  mortgage  debt,  and  not  as  an  assignment.  A  second 
mortgage  thereupon  becomes  a  first  lien,  unless  the  mortgagee 
therein  was  made  a  party  defendant  in  the  foreclosure  of  the 
first  mortgage.'*"^  And  if  the  junior  mortgagee  is  made  a  defend- 
ant, and  buys  the  property  at  foreclosure  sale,  the  plaintiff,  by 
securing  the  mortgagor's  title  and  then  redeeming,  wipes  out 
the  first  mortgage  and  makes  the  second  mortgage  a  first  lien.^s? 
A  junior  mortgagee  redeeming  under  foreclosure  of  the  first  mort- 
gage after  certificate  is  issued,  or  before,  takes  interest  the  same 
as  if  the  first  mortgagee  purchaser  had  assigned  the  mortgage.*^* 

TJ.  S.  415,  48  L.  Ed.  1046,  24  Sup.  Ct.  843 ;  Haile  v.  Smith,  113  Cal.  656,  45 

706.  P3,c.  872. 

432  Benson  v.  Bunting,  141  Cal.  435  Bennett  v.  Wilson,  122  Cal.  509, 
462,  75  Pac.  59.  68  Am.  St.  Rep.  61,  55  Pae.  390. 

433  Dubois  T.  Bowles,  30  Colo.  44,  436  Wemple  v.  Yosemite  Gold  Min. 
69  Pae.  1067.  Co.,  4  Cal.  App.  78,  87  Pac.  280. 

434  Leet  V.  Armbruster,  143  Cal.  437  Jacobson  v.  Lassas,  49  Or.  470, 
663,  77  Pac.  653;   Hershey  v.  Dennis,  90  Pac.  904, 

53    Cal.    77;    Phillips  v.   Hagart,   113  438  Bristol  v.  Hershey,  7  Cal.  App. 

Cal.  552,  54  Am.  St.  Rep.  369,  45  Pac.       738,  95  Pac.  1040. 
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§  5952.  Action  to  redeem, — The  mortgagor  may  bring  an 
action  to  redeem  four  years  after  the  mortgagee  has  gone  into 
possession  under  the  mortgage,  if  there  was  no  foreclosure,^^^ 
or  may  take  even  a  longer  time.*^®  Such  an  adjudication  may 
determine  the  character  of  the  transaction,  though  the  pleadings 
do  not  warrant  a  judgment  for  reconveyance.'*^^  If  the  holder 
under  the  commissioner's  deed  claims  the  land  free  from  any 
right  of  redemption,  there  is  no  need  to  offer  to  redeem.^^^  jf 
the  court  finds  the  foreclosure  sale  void,  it  should  allow  the 
plaintiff  mortgagor  a  reasonable  time  to  pay  the  money  and 
redeem  the  mortgage,  instead  of  giving  a  decree  for  sale  and  one 
year  for  redemption.'*^^  jf  ^^q  grantee  repudiates  the  right  to 
redeem,  he  should  have  to  bear  the  court  costs,  even  though  the 
money  balance  is  in  his  favor.^** 


FORMS— FORECLOSURE   OF  MORTGAGES  ON  REAL 
PROPERTY. 

§  5953.    Lis  pendens — Foreclosure. 

Form  No.  1660. 

[Title  of  Court  and  Cause.] 

Notice  is  hereby  given,  that  an  action  has  been  commenced  in 
the  superior  court  of  the  .  .  .  county  of  \ '.  .-  ,  state  of  Cali- 
fornia, by  the  above-named  plaintiff,  against  the  above-named 
defendant,  for  the  foreclosure  of  mortgage,  made  the  .  .  .  day 
of  ...  ,  19 ..,  by  ...  to  ...  ,  and  recorded  in  the  office  of 
the  county  recorder  of  the  .  .  .  county  of  ...  ,  state  of  Cali- 
fornia, on  the  .  .  .  day  of  ...  ,  19 . .  ,  in  book  ...  of  mort- 
gages, page  .  .  .  ;  and  that  the  premises  thereby  conveyed, 
described  in  said  complaint,  and  affected  by  this  suit  are  situated 
in  the  said  .  .  .  county  of  ...  ,  state  of  California,  and  are 
described  as  follows,  to-wit:    [Description.] 

439  Grogan  v.  Valley  Trading  Co.,  442  Benson  v.  Bunting,  141  Cal. 
30  Mont.  229,  76  Pac.  211.  462,  75  Pac.  59. 

440  Catlin  V.  Murray,  37  Wash.  164,  443  Sloane  v.  Lucas,  37  Wash.  348, 
79  Pac.  605.  79  Pac.  949. 

441  Murphy  v.  Murphy,  141  Cal.  444  De  Leonis  v.  Walsh,  140  Cal. 
471,  75  Pac.  60.  175,  73  Pac.  813. 
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§  5954.     Complaint  in  foreclosure  of  mortgage — Common  form. 

Form  No.  1661. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  .  ,  19 . .  ,  at  .  .  .  ,  in  this  state, 
the  defendant  made  his  promissory  note,  bearing  date  on  that 
day,  in  the  words  and  figures  following,  to-wit:    [Copy  of  note.] 

II.  That  the  said  defendant,  to  secure  the  payment  of  the 
said  principal  sum  and  the  interest  thereon,  as  mentioned  in 
said  note,  according  to  the  tenor  thereof,  did  execute  under  his 
hand  and  seal,  and  deliver  to  the  said  plaintiff,  a  certain  mort- 
gage, bearing  date  the  .  .  .  day  of  .  .  .  ,  19..  ,  and  conditioned 
for  the  payment  of  the  said  sum  of  .  .  .  dollars,  and  interest 
thereon  at  the  rate  and  at  the  time  and  in  the  manner  specified 
in  said  note,  and  according  to  the  conditions  thereof;  which  said 
mortgage  was  duly  acknowledged  and  certified,  so  as  to  entitle 
it  to  be  recorded,  and  the  same  was  afterwards,  to-wit,  on  the 
.  .  .  day  of  .  .  .  ,  19. .  ,  duly  recorded  in  the  office  of  the  county 
recorder  of  the  county  of  ...  ,  in  volume  ...  of  mortgages, 
page  .  .  ,  ;  a  copy  of  which  said  mortgage,  with  the  indorse- 
ments thereon,  is  hereunto  annexed,  marked  ''Exhibit  A,"  and 
made  a  part  of  this  complaint. 

III.  That  the  interest  on  the  said  principal  sum  mentioned  in 
said  promissory  note,  and  in  the  said  mortgage,  has  been  paid 
to  the  .  .  .  day  of  .  .  .  ,  19.  .  ,  but  nothing  more  has  been  paid 
thereon ;  and  the  principal  sum  mentioned  in  said  promissory 
note  and  mortgage,  together  with  interest  thereon  at  the  rate 
of  .  .  .  per  cent  .  .  .  ,  from  the  .  .  .  day  of  .  .  ,  ,  19..  ,  has  ,p 
not  been  paid  by  said  defendant.      ''  '  ^  -^^^  ^^- 1^^^"^"^^^^']  ^"^^f^^, 

IV.  That  the  plaintiff,  on  the  .  .  .  day  of  .  .  .  ,  19 . .  ,  or  there- 
abouts, paid  on  said  premises  the  sum  of  .  .  .  dollars,  for  taxes 
duly  assessed  thereon,  which  were  a  lien  and  incumbrance  upon 
said  premises,  legally  attaching  thereto ;  and  the  said  sum  of  .  .  . 
dollars,  taxes  so  paid  by  the  plaintiff,  and  interest  thereon  at  the 
rate  of  .  .  .  per  cent  per  .  .  .  ,  from  the  .  .  ,  day  of  .  .  .  ,  19. .  , 
has  not  been  paid  by  the  defendant  to  the  plaintiff. 

V.  That  the  plaintiff  is  now  the  lawful  owner  of  said  promis- 
sory note  and  mortgage. 

VI.  That  the  defendants  [here  insert  names  of  other  claimants 
and  incumbrancers]  have,  or  claim  to  have,  some  interest  or 
claim  upon  said  premises,  or  some  part  thereof  [as  purchasers, 
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mortgagees,  judgment  creditors,  or  otherwise],  which  interests 
or  claims  are  subsequent  to  and  subject  to  the  lien  of  the  plain- 
tiff's mortgage. 

Wherefore,  the  plaintiff  prays  judgment  against  the  said 
defendant: 

1.  For  the  sum  of  .  .  .  dollars,  with  interest  at  the  rate  of 
.  .  .  per  cent  per  .  .  .  ,  from  the  .  .  .  day  of  .  .  .  ,  19 . .  ,  and 
for  costs  of  suit. 

2.  That  the  usual  decree  may  be  made  for  the  sale  of  said  prem- 
ises by  the  sheriff  of  said  county,  according  to  law  and  the  prac- 
tice of  this  court;  that  the  proceeds  of  said  sale  may  be  applied 
in  payment  of  the  amount  due  to  the  plaintiff,  and  that  said 
defendant  and  all  persons  claiming  under  him,  subsequent  to 
the  execution  of  said  mortgage  upon  said  premises,  either  as  pur- 
chasers, incumbrancers,  or  otherwise,  may  be  barred  and  fore- 
closed of  all  rights,  claim,  or  equity  of  redemption  in  the  said 
premises,  and  every  part  thereof,  and  that  the  said  plaintiff  may 
have  judgment,  and  execution  against  the  said  defendant  for 
any  deficiency  which  may  remain  after  applying  all  the  proceeds 
of  the  sale  of  said  premises  properly  applicable  to  the  satisfaction 
of  said  judgment. 

3.  That  the  plaintiff  or  any  other  party  to  the  suit  may  become 
a  purchaser  at  said  sale;  that  the  sheriff  execute  a  deed  to  the 
purchaser;  that  the  said  purchaser  be  let  into  the  possession  of 
the  premises  on  production  of  the  sheriff's  deed  therefor;  and 
that  the  plaintiff  may  have  such  other  or  further  relief  in  the 
premises  as  to  this  court  may  seem  meet  and  equitable. 

[Annex  copy  of  mortgage.] 

§  5955.    Allegation  as  to  attorney  fee. 

Form  No.  1662. 

That  plaintiff  has  incurred  a  liability  to  pay  the  sum  of  .  .  . 
as  an  attorney  fee  in  the  prosecution  of  this  action,  and  that  said 
sum  is  a  fair  and  reasonable  fee  to  be  paid  for  said  services. 

§  5956.    Allegation  as  to  tinknown  defendants. 

Form  No.  1663. 

That  the  defendants,  John  Doe  and  Richard  Roe,  claim  to  have 
some  right,  title,  interest,  or  lien  in  or  to  said  premises;  that  the 
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true  names  of  said  defendants  are  unknown  to  this  plaintiff,  and 
they  are  therefore  sued  by  said  fictitious  names,  and  the  plaintiff 
prays  that  the  true  names  of  said  defendants,  when  ascertained, 
be  substituted  herein  for  said  fictitious  names;  that  the  claim, 
title,  interest  or  lien  of  said  defendants,  John  Doe  and  Richard 
Roe,  if  any  they  have,  and  all  thereof,  are  subsequent,  subject, 
and  subservient  to  the  lieu  of  the  mortgage  whereon  plaintiff 
brings  this  action. 

§  5957.    Allegation  of  msurance  by  plaintiff. 

Form  No.  1664. 

That  the  defendant  [mortgagor]  did  not  keep  the  premises 
insured,  but  on  the  contrary  [suffered  the  insurance  to  expire 
on  the  .  .  ,  day  of  .  .  .  ]  ;  in  consequence  whereof  the  plaintiff 
caused  them  to  be  insured  in  the  ,  ,  .  company,  of  ...  ,  for  the 
term  of  ...  ,  from  the  .  .  .  day  of  ,  .  .  ,  19. .  ,  and  paid  there- 
for the  premium  of  .  .  .  dollars. 

§  5958.    Complaint  in  foreclosure  of  mortgage — Another  form. 

Form  No.  1665. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  .  ,  19. .  ,  the  defendant  executed 
to  the  plaintiff  a  note,  conditioned  to  pay  him  .  .  ,  dollars,  in 
.  .  .  years,  with  interest  at  [twelve]  per  cent  per  annum,  payable 
[semi-annually]. 

II.  That  for  securing  the  payment  of  the  said  note,  the  said 
.  .  .  executed  to  the  plaintiff  a  mortgage  of  the  same  date,  upon 

certain  real  property  in  the  county  of  ...  ,  described  as  follows : 
[Give  a  description  of  the  property  as  it  should  be  described  in 
the  sheriff's  deed,] 

III.  That  on  the  .  .  .  day  of  ...  ,  19..  ,  the  said  mortgage 
was  recorded  in  the  office  of  the  county  recorder  of  the  county  of 
.  .  . ,  in  book  ...  of  mortgages,  page  .  .  . ,  a  copy  of  which 
said  mortgage  is  hereunto  annexed,  marked  "Exhibit  A,"  and 
made  a  part  of  this  complaint. 

IV.  That  on  the  .  .  .  day  of  ...  ,  19 . .  ,  the  said  .  .  .  con- 
veyed the  same  real  property,  subject  to  the  said  mortjrage,  to 
the  defendant  E.  F.,  who  thereupon  covenanted  with  the  said 
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A.  B.,  under  his  hand  and  seal,  that  the  said  note  and  mortgage 
should  be  paid  at  maturity. 

V.  That  no  part  of  the  principal  or  interest  of  the  said  note 
and  mortgage  has  been  paid. 

VI.  That  the  defendant  John  Doe  has  or  claims  some  interest 
in  or  lien  upon  the  said  real  property;  but  the  same,  whatever  it 
may  be,  is  subject  to  the  lien  of  the  said  mortgage. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  each  of  the  defendants,  and  all  persons  claiming  under 
any  of  them,  subsequently  to  the  commencement  of  this  action, 
be  foreclosed  of  all  equity  of  redemption  or  other  interest  in  the 
said  real  property. 

2.  That  the  same  may  be  sold,  and  the  proceeds  applied  to 
the  payment  of  the  amount  due  on  the  said  note  and  mortgage, 
with  interest. 

3.  That  if  there  be  any  deficiency,  the  defendants  A.  B.  and 
E.  F.  pay  the  same. 

[Annex  copy  of  mortgage.] 

§  5959.  Complaint  of  assignee  of  mortgagee  guaranteeing  pay- 
ment, against  mortgagor,  grantee  assuming  payment,  and  junior 
incumbrancers. 

Form  No.  1666. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I  and  II.   [As  in  form  No.  1661,  substituting  mortgagee's  name 

for  the  words  "the  plaintiff."] 

III.  That  on  the  .  .  .  day  of  .  .  .  ,  19 . .  ,  the  defendant  [mort- 
gagee], by  an  instrument  in  writing  under  his  hand  and  seal, 
assigned  said  note  and  mortgage  to  plaintiff,  which  assignment  con- 
tained a  covenant,  of  which  the  following  is  a  copy:  [Set  it  forth.] 

IV.  That  on  the  .  ,  .  day  of  .  .  .  ,  19. .  ,  the  defendants,  A.  B. 
and  C.  D.,  entered  into  an  indenture  under  their  hands  and  seals, 
whereby  the  said  A.  B.  conveyed  to  said  C.  D.  the  mortgaged 
premises,  subject  to  said  mortgage,  and  said  C.  D.  covenanted 
that  he  would  pay  off  and  discharge  the  same  as  a  part  of  the 
consideration  of  said  conveyance  [or  otherwise,  according  to  the 
covenant]. 

V.  That  no  proceedings  have  been  had,  at  law  or  otherwise, 
for  the  recovery  of  said  moneys,  or  any  part  thereof. 

VI.  [Where  plaintiff  holds  other  liens.]     That  on  the  .  .  .  day 
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of  .  .  .  ,  19. .  ,  at  .  .  .  ,  in  the  court  of  ...  ,  the  plaintiff  recov- 
ered a  judgment,  which  was  duly  given  by  said  court  against  the 
defendant  [designate  which],  for  .  .  .  dollars,  in  an  action 
wherein  this  plaintiff  was  plaintiff  [or,  defendant],  and  the  said 
defendant  herein  was  defendant  [or,  plaintiff]  ;  and  which  was 
on  the  .  .  .  day  of  .  .  .  ,  19. .  ,  duly  docketed  in  the  office  of  the 
clerk  of  said  county,  so  as  to  become,  and  still  remains,  a  lien 
on  the  mortgaged  premises. 

VII.  That  the  defendants  [subsequent  incumbrancers]  have  or 
claim  some  interest  in,  or  claim  upon  said  premises,  or  some  part 
thereof,  accrued  since  the  lien  of  said  mortgage. 

Wherefore,  plaintiff  demands  judgment: 

1.  That  each  of  the  defendants,  and  all  persons  claiming  under 
them,  or  either  of  them,  subsequent  to  the  execution  of  said  mort- 
gage upon  said  premises,  may  be  foreclosed  of  all  right,  claim, 
or  equity  of  redemption,  or  other  interest  in  said  mortgaged  prem- 
ises, and  every  part  thereof. 

2.  That  the  same  be  sold,  and  the  proceeds  applied  to  the  pay- 
ment of  the  costs  and  expenses  of  this  action,  and  the  amount 
due  on  said  bond  and  mortgage,  and  the  amount  of  said  premium 
and  insurance  [and  of  said  judgment],  with  interest  on  said 
moneys  up  to  the  time  of  such  payment. 

3.  That  the  defendant  [mortgagor]  may  be  adjudged  to  pay 
any  deficiency  that  may  remain  after  applying  all  of  said  moneys 
so  applicable  thereto. 

[Annex  copy  of  mortgage.] 

§  5960.    Complaint  in  action  for  redemption  of  real  property. 

Form  No.  1667. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  .  ,  19. .  ,  he  executed  to  the 
defendant  a  mortgage  upon  certain  real  property  in  the  city  of 
.  .  .  ,  in  the  county  of  ...  ,  described  as  follows:  [describe  it], 
to  secure  the  payment  of  .  .  .  dollars  in  .  .  .  years,  with  interest 
at  .  .  .  per  cent  per  annum,  payable   [semi-annually]. 

II.  That  on  the  .  .  .  day  of  .  .  .  ,  19. .  ,  he  tendered  to  the 
defendant  .  .  .  dollars,  being  the  principal  of  the  said  mortgage, 
with  interest  from  the  date  thereof  to  that  time,  and  requested 
the  defendant  to  acknowledge  satisfaction  for  the  same,  but  he 
refused  to  do  so. 
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Wherefore,  the  plaintiff  demands  judgment: 

1.  That  he  be  allowed  to  redeem  the  said  mortgage,  upon  pay- 
ing to  the  defendant  the  amount  due  thereon. 

2.  That  upon  such  payment  the  defendant  satisfy  the  said 
mortgage  of  record,  that  plaintiff  recover  his  costs  herein,  and 
for  other  and  further  proper  relief. 

§  5961.  Complaint  by  lessee  in  action  for  redemption  of  reaJ 
property. 

Form  No.  1668. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  .  ,  19..  ,  the  defendant  [mort- 
gagor], being  the  owner  in  fee  of  the  following  described  prem- 
ises, leased  the  same  to  the  plaintiff  by  an  indenture  dated  on 
that  day,  a  copy  of  which  is  annexed  as  a  part  of  this  complaint; 
and  that  by  virtue  of  said  lease  the  plaintiff  entered  upon,  and 
ever  since  has  been,  and  still  is,  in  possession  of  said  premises, 
and  is  vested  with  the  unexpired  term  thereof;  which  premises 
are  described  as  follows:    [Description  of  premises.] 

II.  That  on  the  .  .  .  day  of  ...  ,  19. .  ,  said  [mortgagor] 
made  to  the  defendant  [mortgagee]  a  mortgage  upon  the  same 
premises  to  secure  .  .  .  dollars,  payable  on  the  .  .  .  day  of 
...,19.. 

III.  That  on  the  said  last-named  day  the  mortgage  became 
due,  but  has  not  been  paid;  and  that  said  [mortgagee]  has  com- 
menced an  action  to  foreclose  the  same  for  such  default. 

IV.  That  on  the  .  .  .  day  of  .  .  .  ,  19. .  ,  the  plaintiff  tendered 
.  .  .  dollars  to  said  [mortgagee],  being  the  amount  due  on  said 
mortgage,  with  interest,  and  the  costs  of  said  action  [or  proceed- 
ing] up  to  that  time,  in  redemption  of  said  mortgage,  and  has 
ever  since  been  ready  and  willing  to  pay  the  same ;  and  did  then 
request  him  to  assign  the  same  to  the  plaintiff,  but  he  refused 
so  to  do. 

"Wherefore,  the  plaintiff  demands  judgment  that  he  be  allowed 
to  redeem  the  said  mortgage  upon  paj^ing  to  the  defendant  [mort- 
gagee] the  amount  due  upon  the  mortgage;  and  that,  upon  such 
payment,  the  defendant,  by  an  assignment  duly  executed  and 
acknowledged  by  him,  assign  said  bond  and  mortgage  to  the 
plaintiff. 

[Annex  copy  of  lease.] 
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§  5962.  Complaint  by  mortgagee  in  possession  against  parties 
entitled  to  redeem,  seeldng  accounting. 

Form  No.  1669. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  [Allege  execution  of  note  and  mortgage,  default,  etc.,  and 
proceed  as  follows:] 

II.  That  after  the  mortgage  debt  became  due  as  aforesaid, 
the  plaintiff  entered  into  possession  of  the  mortgaged  premises, 
and  the  receipt  of  the  rents  and  profits  thereof,  and  has  since  con- 
tinued, and  still  is,  in  possession. 

III.  That  the  said  rents  and  profits  have  not  been  sufficient 
in  amount  to  equal  the  annual  interest  upon  the  said  note  and 
mortgage  [or  state  otherwise,  as  the  facts  may  be]. 

IV.  That  the  plaintiff'  has  laid  out  considerable  expenditures 
for  permanent  improvements  upon  said  premises,  to-wit,  [stating 
the  general  nature  and  value  of  same],  which  he  claims  should 
be  allowed  him  as  an  offset  against  so  much  of  said  rents  and 
profits;  and  has  also  paid  the  sum  of  .  .  .  dollars  for  taxes  and 
assessments  [or,  if  any  prior  lien  has  been  discharged,  state  the 
nature  of  the  lien,  amount,  and  time  of  payment  of  same]  ;  all 
of  which  sums  the  said  plaintiff  also  claims  should  be  allowed 
him,  and  credited  on  his  account  against  so  much  of  said  rents 
and  profits;  which  several  sums,  when  so  applied  and  credited  to 
the  said  plaintiff,  charging  the  plaintiff  with  the  amount  of  the 
rents  and  profits  so  received  by  him,  will  leave  remaining  due 
to  said  plaintiff,  on  his  said  mortgage,  the  sum  of  .  .  .  dollars. 

V.  That  the  defendant  [junior  incumbrancer]  has,  or  claims 
an  interest  in  said  mortgaged  premises,  under  and  by  virtue  of 
a  mortgage  thereon  from  the  said  defendant  [mortgagor]  subse- 
quent to  the  mortgage  of  the  plaintiff;  and  the  defendant  Q.  R. 
has,  or  claims,  an  interest  therein  [etc.,  setting  forth  generally 
the  interest  of  the  respective  parties]. 

VI.  That  the  plaintiff  has  applied  to  the  said  defendants, 
[junior  incumbrancers],  and  requested  them  to  pay  the  plaintiff 
the  said  sum  so  due  on  the  bond  and  mortgage  held  by  the  plain- 
tiff, or  to  come  to  an  accounting  with  him  thereof  for  the  said 
rents  and  profits,  [permanent  improvements,  and  advances],  and, 
after  the  proper  charges  and  credits,  pay  the  said  plaintiff  what 
should  appear  to  be  due  him  on  his  said  mortgage;  or,  in  default 
thereof,  to  release  their  right,  and  equity  of  redemption  in  said 
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mortgaged  premises.  But  the  said  defendants  liave  hitherto 
refused  and  still  refuse  so  to  do,  or  comply  with  any  part  of  said 
plaintiff's  request. 

Yv^herefore,  the  plaintiff  demands  judgment  of  foreclosure  and 
sale  of  said  mortgaged  premises  as  provided  by  law;  that  an 
account  may  be  taken  of  the  amount  due  and  owing  to  the  plain- 
tiff for  principal  and  interest  on  his  said  note  and  mortgage; 
and  that  an  account  may  also  be  taken  of  the  rents  and  profits 
of  the  said  mortgaged  premises  which  have  been  received  by  said 
plaintiff,  and  also  of  the  expenditures  of  the  said  plaintiff  for 
permanent  improvements,  and  for  taxes  and  assessments  [or,  for 
the  amount  so  paid  for  prior  incumbrances,  etc.,  as  the  case  may 
6e],  that  the  amount  due  the  plaintiff  be  adjudged  and  deter- 
mined [etc.]. 

§  5963.  Complaint  in  action  to  have  deed  absolute  declared  a 
mortgage  and  foreclosed. 

Form  No.  1670. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  [Allege  existence  of  the  debt,  and  then  allege  giving  of  deed 
instead  of  mortgage,  substantially  as  follows:] 

II.  That  the  defendants  [mortgagors],  on  or  about  the  .  .  . 
day  of  ...  ,  19..  ,  executed,  acknowledged,  and  delivered  to 
the  plaintiff  a  deed  in  fee  simple,  whereby  the  said  [mortgagors] 
conveyed  and  sold  to  the  plaintiff  the  following-described  prem- 
ises: [insert  description],  which  said  deed  was  intended  and 
agreed  by  the  parties  to  be  and  to  operate  simply  as  a  mortgage 
of  said  premises,  and  as  security  for  the  payment  of  the  debt 
aforesaid,  with  interest. 

[Other  allegations  according  to  the  fact.] 
Wherefore  plaintiff  prays: 

1.  For  judgment  for  the  sum  of  .  .  .  dollars,  with  interest  at 
the  rate  of  .  .  .  per  cent  per  annum,  computed  annually  from 
the  .  .  .  day  of  .  .  .  ,  19 . .  ,  and  for  costs  of  suit. 

2.  That  the  said  deed  may  be  adjudged  to  be  a  mortgage  and 
a  first  lien  upon  said  premises  for  the  amount  of  said  debt  and 
interest. 

[Continue  prayer  as  in  form  No.  1661.] 
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§  5964.  Complaint  by  grantor  to  have  deed  declared  mort- 
gage, and  to  redeem  therefrom. 

Form  No.  1671. 

[TlTT^.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  .  ,  19. .  ,  the  plaintiff  was  the 
owner  and  in  possession  of  the  following-described  premises: 
[insert  description],  of  the  value  of  .  .  .  dollars. 

II.  That  on  said  day  the  plaintiff,  being  in  embarrassed  circum- 
stances, borrowed  of  the  defendant  the  sum  of  .  .  .  dollars  for 
.  .  .  years,  with  interest  at  .  .  .  per  cent.  [If  note  was  given,  set 
forth  the  fact.] 

III.  That  to  secure  the  payment  of  said  loan  the  plaintiff  exe- 
cuted and  delivered  to  defendant  a  warranty  deed  in  fee  simpJe 
of  said  premises,  which  deed,  though  absolute  in  form,  w.-j^ 
intended  by  both  plaintiff  and  defendant  to  be  a  mortgage  onlv, 
and  to  stand  as  security  for  the  repayment  of  said  loan,  and  to 
serve  no  other  purpose. 

IV.  That  on  the  .  .  .  day  of  ...  ,  19..  ,  said  defendant 
entered  into  possession  of  said  premises,  under  said  deed,  and 
has  received  the  rents  and  profits  thereof,  and  applied  the  same 
to  his  own  use,  which  said  rents  and  profits  amount  to  the  sum 
of  .  .  .  dollars. 

V.  That  on  or  about  the  .  .  .  day  of  .  .  .  ,  19. .  ,  the  plaintiff 
offered  to  pay  said  defendant  the  amount  of  said  loan,  over  and 
above  the  rents  and  profits  so  received  by  him,  and  requested  him 
to  account  for  the  rents  and  profits  of  said  premises,  and  to 
deliver  up  possession  of  the  same  upon  being  paid  whatever  sum 
should  be  found  to  be  justly  due  him  upon  said  account ;  but 
said  defendant  then  refused,  and  still  refuses,  to  account  with  the 
plaintiff,  but  insists  upon  retaining  possession  of  said  estate. 

VI.  That  the  plaintiff  is  ready  to  pay  whatever  may  be  justly 
due  on  said  loan,  and  hereby  offers  to  bring  the  money  into  court 
for  that  purpose. 

Wherefore,  plaintiff  demands  judgment  that  an  account  may 
be  taken  of  the  amount  due  said  defendant,  after  deducting  the 
rents  and  profits  received,  and  that  upon  the  payment  by  plaintiff 
of  the  amount  so  found  due,  said  defendant  be  required  to  recon- 
vey  said  premises  to  the  plaintiff,  and  for  such  other  relief  as  may 
be  equitable. 
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§  5965.  Complaint  by  junior  mortgagee  against  purchaser 
under  foreclosure  of  a  senior  mortgage,  plaintiff  not  being  a  party 
to  the  former  action. 

Form  No.  1672. 
[Title.] 

The  plaintiff  complains,  and  alleges; 

I.  That  on  the  .  .  .  day  of  ...  ,  19..  ,  one  E.  F.  executed 
and  delivered  to  one  G.  H.  a  mortgage  upon  the  foUowing- 
deseribed  real  estate :  [insert  description] ,  to  secure  payment  of 
the  sum  of  .  .  .  dollars  and  interest,  due  in  .  .  ,  years  from 
that  date,  according  to  the  conditions  of  a  certain  promissory 
note  of  even  date  with  said  mortgage. 

II.  That  on  the  .  .  .  day  of  .  .  .  ,  19 . .  ,  a  judgment  of  fore- 
closure and  sale  was  duly  rendered  on  said  mortgage  in  the  .  .  . 
court  of  .  ,  .  county,  in  a  certain  action  then  and  there  pending, 
and  said  premises  were  thereafter  duly  sold  under  said  judgment 
to  the  defendant  for  the  sum  of  .  .  .  dollars,  which  sale  was 
thereafter  duly  confirmed  by  said  court,  and  a  deed  duly  executed 
and  delivered  to  the  defendant,  who  ever  since  has  been  and  is 
now  in  possession  of  said  premises. 

III.  That  on  the  .  .  .  day  of  .  .  .  ,  19. .  ,  said  E.  F.  executed 
and  delivered  to  the  plaintiff  his  promissory  note  in  writing,  in 
the  words  and  figures  following:  [Set  forth  copy  of  note,  or 
plead  legal  effect.] 

IV.  That  to  secure  the  payment  of  said  note  said  E.  F.,  on  said 
day,  executed  and  delivered  to  plaintiff  a  mortgage,  and  thereby 
granted,  bargained,  and  sold  to  plaintiff  the  above-described 
premises,  upon  condition  nevertheless  that  [here  state  condition] . 

V.  That  said  mortgage  was  duly  recorded  in  the  office  of  the 
county  recorder  of  .  .  .  county,  on  the  .  .  .  day  of  .  .  .  ,  19. . 

VI.  That  said  E.  F.  has  not  paid  the  amount  secured  by  said 
last-named  mortgage,  as  required  by  the  conditions  thereof,  and 
that  no  proceedings  have  been  had  at  law  or  in  equity  for  the 
recovery  of  the  debt  secured  thereby,  nor  has  any  part  thereof 
been  collected  and  paid,  and  there  is  now  due  thereon  the  sum 
of  .  .  .  dollars. 

VII.  That  in  the  said  action  to  foreclose  the  mortgage  under 
which  the  defendant  claims  title  to  said  premises,  the  plaintiff 
was  not  made  a  party,  nor  did  he  appear  in  the  action,  nor  does 
the  judgment  in  that  action  affect  his  right  in  the  premises. 

VIII.  That  on  or  about  the  .  .  .  day  of  .  .  .  ,  19 . .  ,  the  plain- 
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tiff  duly  tendered  to  defendant  the  amount  due  on  his  said  fore- 
closure judgment,  with  interest  to  that  date,  and  demanded  that 
defendant  release  and  convey  said  premises  to  the  plaintiff,  and 
that  defendant  refused  so  to  do. 

Wherefore,  the  plaintiff  demands  judgment  that  he  be  allowed 
to  redeem  said  premises  upon  paying  to  the  defendant  the  amount 
of  defendant's  said  judgment,  with  interest,  within  a  reasonable 
time  to  be  fixed  by  the  court,  and  that  upon  such  payment  the 
defendant  be  required  to  release  and  convey  to  the  plaintiff  all 
his  right,  title,  and  interest  in  said  premises  acquired  under  said 
judgment,  and  under  said  sale,  and  that  the  defendant  surrender 
possession  of  said  premises  to  the  plaintiff,  and  for  such  further 
relief  as  may  be  equitable. 


ANSWERS. 

§  5966.    Denial  of  mortgage  by  purchaser  from  mortgagor. 

Form  No.  1673. 
[Title.] 

The  defendant  [purchaser]  answers  to  the  complaint: 
That  he  has  no  information  or  belief  sufficient  to  enable  him 
to  answer  the  allegations  in  plaintiff's  complaint  as  to  whether 
the  defendant  [mortgagor]  ever  executed  the  bond  and  mort- 
gage described  in  the  complaint,  or  whether  the  defendant 
[mortgagee]  ever  assigned  said  supposed  bond  and  mortgage  to 
the  plaintiff,  or  whether  he  is  now  the  lawful  owner  or  holder 
thereof;  and,  therefore,  this  defendant  denies  that  said  defendant 
[mortgagor]  at  any  time  executed  said  alleged  bond  or  mortgage, 
and  denies  that  said  defendant  [mortgagee]  at  any  time  assigned 
said  alleged  bond  or  mortgage  to  the  plaintiff,  and  denies  that 
plaintiff  is  now  the  owner  or  holder  of  said  alleged  bond  or  mort- 
gage. 

§  5967.    Denial  of  notice. 

Form  No.  1674. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

That  plaintiff  did  not  cause  his  said  morfgage  to  be  recorded 

as  alleged,  or  at  all,  and  that  this  defendant  had  no  notice,  actual 
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or  constructive,  of  the  existence  of  plaintiff's  said  mortgage,  at 
or  before  the  time  this  defendant  took  his  said  [conveyance  or 
incumbrance]. 


§  5968.    Mortgage  not  assigned. 

Form  No.  1675. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  said  .  .  .  did  not,  by  deed  duly  executed,  convey  all 
his  right  or  title,  as  such  mortgagee,  in  and  to  the  said  premises. 
in  manner  and  form  as  the  said  plaintiff  hath  in  his  said  com- 
plaint alleged,  or  at  all. 

§  5969.    Nonjoinder  of  grantee  of  the  mortgagor. 

Form  No.  1676. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

That  after  the  execution  of  said  mortgage  in  the  complaint 

described  and  on  the  .  .  .  day  of  .  .  .  ,  19. .  ,  he,  by  deed  duly 

executed,  conveyed  said  mortgaged  premises  in  fee  to  one  H.  S., 

who  is  now  living  and  still  holds  said  title. 

§  5970.    No  equitable  assignment. 

Form  No.  1677. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

That  the  said  A.  B.  did  not  assign  or  transfer  to  the  said 

defendant  the  note  in  said  mortgage  mentioned,  or  the  money 

due  thereon,  in  manner  or  form  as  the  said  plaintiff  hath  in  his 

said  complaint  alleged,  or  in  any  manner,  or  at  all. 

§  5971.    Equity  of  redemption  not  assigned. 

Form  No.  1678. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  denies: 

That  the  said  A.  B.  did  convey  his  equity  of  redemption  in 

and  to  the  said  premises  in  said  complaint  described  in  manner 

or  form  as  the  said  plaintiff  hath  in  his  said  complaint  alleged, 

or  m  any  manner,  or  at  all 
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§  5972.    Answer — Setting  up  a  judgment. 

rn,         ^  Form  No.  1679. 

[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

I,  That  the  defendant  on  the  .  .  .  day  of  ...  ,  19..  ,  did 
recover  in  the  [state  the  court]  in  and  for  the  county  of  ...  , 
aforesaid,  a  judgment  against  the  said  A.  B.,  for  the  sum  of 
.  .  .  dollars,  his  debt,  and  .  .  .  dollars,  his  costs  in  said  action. 

II.  That  the  said  judgment  is  in  full  force  in  law,  and  wholly 
due  and  unpaid,  and  is  and  has  been  a  subsisting  lien  on  said 
premises  from  the  said  .  .  .  day  of  .  .  .  ,  19. . 

§  5973.  Judgment  of  strict  foreclosure  against  junior  incum- 
brancer who  was  not  a  party  to  original  foreclosure  action. 

Form  No.  1680. 
[Title.] 

[After  recitals  showing  trial  of  the  action  and  the  making  of 
findings,  which  findings  should  show  the  fact  of  the  prior  mort- 
gage, and  the  previous  foreclosure  thereof,  to  which  the  defend- 
ant was  not  a  party,  and  the  sale  thereunder  to  the  plaintiff,  and 
that  the  purchase  money  was  insufficient  to  pay  the  said  prior 
mortgage,  continue:] 

It  is  adjudged,  that  the  defendant  pay  to  the  plaintiff  the  sum 
of  .  .  .  dollars,  with  interest  from  .  .  .  ,  19 . .  ,  at  .  .  .  per  cent, 
and  the  costs  of  this  action  taxed  at  .  .  .  dollars,  within  [six] 
months  from  the  date  of  service  upon  him  of  notice  of  the  entry 
of  this  judgment,  and  that,  if  said  payment  is  made,  said  plain- 
tiff convey  said  premises  by  a  good  and  sufficient  deed  of  quit- 
claim to  the  defendant.  But  in  default  of  the  payment  of  said 
principal,  interest,  and  costs  within  the  time  limited  for  that 
purpose,  then  said  defendant,  and  all  persons  claiming  through  or 
under  him,  shall  be  forever  barred  and  foreclosed  of  the  equity  of  re- 
demption and  all  riehts  or  claims  in  and  to  said  mortgaged  premises. 

The  said  premises  are  particularly  described  as  follows: 
[Describe  same.] 

§  5974.  Decree  of  foreclosure,  order  of  sale,  and  appointment 
of  a  commissioner. 

Form  No.  1681. 

[Title  op  Court  and  Cause.] 

This  cause  came  on  regularly  to  be  heard  in  open  court  on  the 
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.  .  ,  day  of  .  .  .  ,  19. .  ,  A.  B.,  Esq.,  attorney  at  law,  appearing 
for  plaintiff,  and  none  of  the  defendants  appearing,  either  in  per- 
son or  by  attorney;  the  court  having  heard  all  the  evidence  and 
proofs  produced  herein,  and  duly  considered  the  same,  and  being 
fully  advised  in  the  premises,  and  it  appearing  therefrom  to  the 
satisfaction  of  the  court: 

First:  That  the  summons  in  said  action,  together  with  a  copy 
of  the  complaint  therein,  has  been  duly  served  on  ...  ,  defend- 
ants in  said  action,  and  that  all  of  said  defendants  have  been 
duly  and  regularly  summoned  to  answer  under  the  plaintiff's 
complaint  herein;  that  the  time  within  which  said  defendants, 
or  either  or  any  of  them,  may  appear  herein  has  expired,  and 
that  all  of  said  defendants  have  made  default  in  that  behalf, 
and  that  the  default  of  each  defendant  for  not  appearing  and 
answering  under  plaintiff's  complaint  has  been  duly  and  regu- 
larly entered  herein;  that  said  action  has  been  duly  dismissed 
as  to  the  defendants  John  Doe  and  Richard  Roe;  that  due  and 
sufficient  proof  has  been  produced  herein  of  all  matters  and 
things  as  required  by  law. 

Second:  That  on  the  .  .  .  day  of  ...  ,  19..  ,  the  plaintiff 
herein  caused  to  be  filed  and  recorded  in  the  office  of  county 
recorder  of  said  county  of  .  .  .  ,  a  notice  of  the  pendency  of  this 
suit,  containing  the  names  of  the  parties  thereto,  the  object 
thereof,  and  also  a  true  and  correct  description  of  the  lands  and 
premises  affected  thereby. 

Third :  That  there  is  now  due  and  owing  to  the  plaintiff,  .  .  .  , 
from  the  defendants,  .  .  .  ,  under  the  promissory  note,  and  for 
money  expended  under  the  terms  of  said  mortgage,  as  set  forth 
and  described  in  plaintiff's  complaint,  the  sum  of  .  .  .  dollars, 
principal  and  interest  of  said  note,  and  .  .  .  dollars  attorney 
fees,  and  .  .  .  dollars  costs  and  disbursements  herein,  aggre- 
gating the  sum  of  .  .  .  dollars,  and  said  defendants  last  named 
are  personally  liable  for  the  whole  amount  thereof;  and  that  said 
aggregate  amount  is  a  valid  lien  upon  the  lands  and  premises  in 
plaintiff's  complaint  and  hereinafter  described,  and  is  secured 
by  the  mortgage  mentioned  in  said  complaint. 

Fourth :  That  each  and  all  of  the  terms  and  conditions  of  said 
mortgage  have  been  broken  by  said  defendants  last  named;  and 
that  plaintiff  is  entitled  to  have  said  mortgage  enforced  and  fore- 
closed, and  the  lands  and  premises  hereinafter  described  sold  in 
the  manner  prescribed  by  law,  and  the  proceeds  arising  from 
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such  sale  applied  to  and  upon  the  payment  of  said  sum  of  money 
so  due  as  aforesaid. 

Fifth:  That  each  and  all  of  the  allegations  and  averments  in 
plaintiff's  complaint  contained  are  true  and  correct. 

Now,  therefore,  on  motion  of  ...  ,  counsel  for  plaintiff,  appli- 
cation therefor  having  been  made, — 

It  is  hereby  ordered,  adjudged,  and  decreed,  that  ...  be  and 
he  is  hereby  appointed  a  commissioner  to  sell  the  incumbered 
property,  and  his  compensation  for  such  services  is  hereby  fixed 
at  ten  dollars;  and  it  is  further  ordered,  that  before  entering 
upon  his  duties  as  such  commissioner  he  shall  take  the  oath  and 
give  an  undertaking  in  the  sum  of  .  .  .  dollars,  all  as  required 
by  law. 

It  is  further  adjudged  and  decreed,  that  the  plaintiff  have  judg- 
ment against  defendants,  .  .  .  ,  on  said  note  and  mortgage  for 
the  sum  of  .  .  .  dollars,  principal,  interest,  and  attorne^'^'s  fees, 
and  moneys  expended  under  said  mortgage  and  for  the  sum  of 
.  .  .  dollars,  costs  of  suit ;  and  that  said  last-named  defendants 
are  personally  liable  for  the  whole  thereof,  and  the  same  is  a 
valid  lien  upon  the  lands  and  premises  in  the  complaint  and  herein- 
after described,  and  is  secured  by  the  terms  of  said  mortgage. 

It  is  further  adjudged  and  decreed,  that  all  and  singular  the 
mortgaged  premises  mentioned  in  the  said  complaint  and  here- 
inafter described,  or  so  much  thereof  as  may  be  sufficient  to  raise 
the  amount  due  to  the  plaintiff  for  the  principal  and  interest 
and  attorney  fees,  money  expended  under  the  terms  of  said  mort- 
gage, and  costs  of  this  suit,  and  expenses  of  sale,  and  which  may 
be  sold  separately  without  material  injury  to  the  parties  inter- 
ested, be  sold  at  public  auction  by  the  said  commissioner,  in  the 
manner  prescribed  by  law,  and  according  to  the  course  and  prac- 
tice of  this  court;  and  that  the  said  commissioner,  after  the  time 
allowed  by  law  for  redemption  has  expired,  execute  a  deed  to  the 
purchaser  or  purchasers  of  the  mortgaged  premises  on  said  sale ; 

That  said  commissioner,  out  of  the  proceeds  of  said  sale,  retain 
his  fees  and  disbursements  on  said  sale,  and  pay  to  the  plaintiff 
or  his  attorney,  out  of  said  proceeds,  the  sum  of  .  .  .  dollars, 
costs  of  this  suit,  also  the  further  sums  of  .  .  .  dollars,  attorney 
fees,  and  .  .  .  dollars,  the  amount  so  found  due  as  aforesaid, 
together  with  interest  thereon  at  the  rate  of  seven  per  cent  per 
annum  from  the  date  of  this  decree,  or  so  much  thereof  as  the 
said  proceeds  of  sale  will  pay  of  the  same; 
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That  the  defendants  and  all  persons  claiming,  or  to  claim,  from 
or  under  them,  and  all  persons  having  liens  subsequent  to  said 
mortgage,  their  heirs  and  personal  representatives,  and  all  per- 
sons claiming  to  have  acquired  any  estate  or  interest  in  said 
premises  subsequent  to  the  filing  of  said  notice  of  the  pendency 
of  this  action  v^ith  the  recorder,  as  aforesaid,  be  forever  barred 
and  foreclosed  of  and  from  all  equity  of  redemption  and  claim  of, 
in,  and  to  said  mortgaged  premises,  and  every  part  and  parcel 
thereof,  from  and  after  the  delivery  of  said  commissioner's  deed. 

It  is  further  adjudged  and  decreed,  that  the  purchaser  or  pur- 
chasers of  such  mortgaged  premises  at  such  sale  be  let  into  pos- 
session thereof,  and  any  person  who,  since  the  commencement 
of  this  action,  has  come  into  possession  under  them,  or  either  of 
them,  deliver  possession  thereof  to  such  purchaser,  or  purchasers, 
on  production  of  the  commissioner's  deed  for  such  premises,  or 
any  part  thereof,  and  that  in  ease  the  said  purchaser  be  refused 
such  possession,  a  writ  of  assistance  issue  without  further  notice, 
requiring  the  sheriff  of  the  county  in  which  the  lands  are  situated 
to  place  and  maintain  the  said  purchaser  in  the  quiet  and  peace- 
able possession  of  the  said  lands  and  premises  purchased  by  him, 
and  the  whole  thereof. 

And  it  is  further  adjudged  and  decreed,  that  if  the  moneys 
arising  from  the  said  sale  shall  be  insufficient  to  pay  the  amount 
so  found  due  the  plaintiff,  as  above  stated,  with  interest  and 
costs,  and  expenses  of  sale,  as  aforesaid,  the  said  commissioner  shall 
specify  the  amount  of  such  deficiency  and  balance  due  plaintiff  in 
his  return  to  said  sale,  and  that  on  the  coming  in  and  filing  of 
said  return  the  clerk  of  this  court  docket  a  judgment  for  such 
balance  against  the  defendants,  .  .  .  ,  and  that  the  said  last- 
named  defendants  pay  to  the  plaintiff  the  amount  of  such  defi- 
ciency and  judgment,  with  interest  thereon  at  the  rate  of  seven 
per  cent  per  annum  from  the  date  of  said  last-mentioned  return 
and  judgment,  and  that  plaintiff  have  execution  therefor. 

The  lands  and  premises  directed  to  be  sold  by  this  decree  are 
situated  in  the  county  of  ...  ,  state  of  California,  and  are 
bounded  and  particularly  described  as  follows,  to-wit:  [Descrip- 
tion.] 

Together  with  all  and  singular  the  tenements,  hereditaments, 
and  appurtenances  thereunto  belonging,  or  in  any  wise  apper- 
taining, [and  the  rents,  issues,  and  profits  thereof]. 

Done  in  open  court  this  .  .  .  day  of  .  .  .  ,19.. 
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§  5375.    Oath  of  coimiiissioner. 

Form  No.  1682. 
[Title  op  Court  and  Cause.] 

State  op  Calipoknu.,  ) 

ss 
County  op    .    .    .        f 

Having  been  appointed  by  said  court  a  commissioner  in  the 
above-entitled  action,  to  sell  certain  mortgaged  property  under 
an  order  of  sale  and  decree  of  foreclosure  granted,  made,  and 
entered  in  said  cause,  I,  A.  B.,  do  solemnly  swear  that  I  will  faith- 
fully perform  the  duties  of  my  office  as  such  commissioner. 

A.  B. 

Subscribed  and  sworn  to  before  me,  this  .  .  .  day  of  ...  , 
19.. 

[Seal.] 


C.  D.,  Notary  Public. 


§  5976.    Commissioner's  bond. 

Form  No.  1683. 


[Title  op  Court  and  Cause.] 

KJnow  all  men  by  these  presents:  That  we,  .  ,  .  ,  as  principal, 
and  .  .  .  and  .  .  .  ,  as  sureties,  are  held  and  firmly  bound  to  the 
state  of  California  in  the  sum  of  .  .  .  dollars,  lawful  money  of 
the  United  States  of  America,  to  be  paid  to  the  said  state  of  Cali- 
fornia, for  which  payment  w^ell  and  truly  to  be  made,  we  bind 
ourselves,  our  and  each  of  our  heirs,  executors,  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents. 

Signed  and  dated  this  .  .  .  day  of  .  .  . ,  19. . 

The  condition  of  the  above  obligation  is  such,  that  whereas 
an  order  was  made  on  the  .  .  .  day  of  .  .  .  ,  19. .  ,  by  the  supe- 
rior court  of  the  [city  and]  county  of  ...  ,  state  of  California, 
appointing  the  above-named  principal  as  commissioner  in  the 
above-entitled  cause,  and  authorizing  said  principal  to  sell  cer- 
tain real  estate  under  the  decree  of  foreclosure  of  mortgage  in 
said  cause,  and  requiring  that  a  bond  be  executed  by  said  com- 
missioner in  the  sum  above  named: 

Now,  therefore,  if  the  said  ,  .  .  ,  as  such  commissioner,  shall 
faithfully  perform  the  duties  of  his  office,  according  to  law  and 
tjie  orders  of  said  court,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect. 

[Signatures.] 
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[Add  qualification  of  sureties  as  in  form  No.  677.] 
The  foregoing  undertaking  approved  this  .  .  .  day  of  .  .  .  19.. 

.  ,  . ,  Judge  of  said  court. 

§  5977.    Notice  of  commissioner's  sale. 
Form  No.  1684. 

[Title  op  Court  and  Cause.] 

Under  and  by  virtue  of  an  order  of  sale  and  decree  of  fore- 
closure issued  out  of  the  superior  court  of  the  [city  and]  county 
of  ...  ,  state  of  California,  on  the  .  .  .  day  of  .  .  .  ,  19 . .  ,  in 
the  above-entitled  action,  wherein  .  .  .  ,  the  above-named  plain- 
tiff, obtained  a  judgment  and  decree  of  foreclosure  against  .  .  .  , 
said  defendants,  on  the  .  .  .  day  of  .  .  .  ,  19.  .  ,  for  the  sum  of 
.  .  .  dollars,  besides  interest  and  costs,  which  said  judgment  and 
decree  was  on  the  .  .  .  day  of  .  .  .  ,  19..  ,  recorded  in  decree 
book,  volume  .  .  .  ,  of  said  court,  at  page  .  .  .  et  seq.,  I  am  com- 
manded to  sell  at  public  auction  in  the  manner  prescribed  by 
law,  all  that  certain  real  property  situate  in  the  county  of  ...  , 
state  of  California,  described  as  follows:  [description]  ;  together 
with  all  the  improvements  thereon  and  appurtenances  thereunto 
belonging,  [and  the  rents,  issues,  and  profits  thereof]. 

Public  notice  is  hereby  given  that  on  ...  ,  the  .  .  .  day  of 
.  .  .  ,  19. .  ,  at  .  .  .  o'clock  ...  M.  of  that  day,  at  [state  specific 
place],  I  will,  in  obedience  to  said  order  of  sale  and  decree  of 
foreclosure,  sell  the  above-described  property  to  the  highest  and 
best  bidder  for  cash,  in  gold  coin  [or,  lawful  money]  of  the 
United  States. 

[Date.] 

A.  B.,  Commissioner  appointed  by  said  court. 

§  5978.    Verified  report  of  commissioner's  sale. 
Form  No.  1685. 

[Title  op  Court  and  Cause.] 
To  the  Honorable  the  Superior  Court  of  the  County  of  ...  . 
State  of  California: 

A.  B.,  the  commissioner  appointed  by  the  judgment  and  order 
of  this  court  in  the  above-entitled  action,  to  sell  the  incumbered 
property  described  in  the  order  of  sale  and  decree  of  foreclosure 
and  sale,  given,  made,  and  entered  in  said  action,  and  hereinafter 
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particularly  described,  respectfully  makes  the  following  report 
and  account  of  sale  made  by  him  under  said  order  and  decree: 

First:  That  in  pursuance  of  said  order  of  sale  hereunto 
annexed,  and  of  the  decree  of  foreclosure  and  sale  and  judgment 
of  this  court,  before  entering  upon  his  duties  as  such  commis- 
sioner, he  was,  immediately  after  his  said  appointment,  duly  and 
regularly  sworn,  on  the  .  .  .  day  of  ...  ,  19..  ,  to  faithfully 
perform  his  duties  as  such  commissioner;  that  on  the  same  date 
he  gave  and  filed  an  undertaking  with  two  sufficient  sureties,  in 
the  sum  of  .  .  .  dollars,  approved  by  the  judge  of  said  court. 

Second:  That  he  advertised  the  sale  of  the  property  to  be 
sold,  and  which  is  described  as  follows,  to-wit:  [description],  all 
situate  in  the  county  of  ...  ,  state  of  California,  together  with 
all  and  singular  the  tenements,  hereditaments,  and  appurtenances 
thereunto  belonging,  or  in  any  wise  appertaining,  to  be  sold  by 
him  at  [state  particular  place],  in  the  county  of  ...  ,  state  of 
California,  on  the  .  .  .  day  of  .  .  .  ,  19. .  ,  at  .  .  .  o'clock  .  .  . 
M.  of  that  day. 

That  previous  to  said  date  of  sale,  to-wit,  on  .  .  .  ,  19. .  ,  he 
posted,  and  caused  to  be  posted,  written  notices,  particularly 
describing  the  property  to  be  sold,  the  time  and  place  of  sale, 
stating  that  the  same  would  be  sold  at  public  auction,  and  the 
kind  of  money  in  which  payments  were  to  be  made ;  that  said 
notices  were  posted  for  more  than  twenty-one  days  continuously 
next  preceding  the  date  set  for  said  sale ;  that  three  of  said  notices 
were  posted  in  three  public  places  in  the  township  in  which  said 
property  is  situated;  that  three  of  said  notices  were  posted  in 
three  public  places  in  the  township  in  which  said  sale  was  adver- 
tised to  take  place ;  also,  that  a  copy  of  said  notice  was  published 
once  a  week  for  the  same  period  in  the  .  .  .  ,  a  newspaper  pub- 
lished weekly  [or,  daily]  in  the  township  wherein  said  property 
to  be  sold  is  situated,  all  of  which  advertising  of  said  sale  will 
more  fully  appear  from  the  affidavits  hereto  annexed,  marked 
respectively  "A,"  "B,"  and  "C,"  and  made  a  part  hereof. 

Third :  That  at  the  time  and  place  of  holding  such  sale  afore- 
said, to-wit,  on  the  .  .  .  day  of  .  .  .  ,  19. .  ,  at  .  .  .  o'clock  .  .  . 
M.,  he  attended  and  offered  and  exhibited  said  premises  for  sale 
in  parts  and  parcels,  but  received  no  bid;  that  he  thereupon 
offered  said  premises  in  one  lot  or  parcel  at  public  auction, 
according  to  law,  to  the  highest  and  best  bidder,  for  cash  in  gold 
coin  [or,  lawful  money]  of  the  United  States,  when  said  plaintiff, 
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.  .  .  ,  being  the  highest  and  best  bidder  therefor,  the  said  prem- 
ises were  struck  off  by  said  commissioner  to  said  .  .  .  ,  for  the 
sum  of  .  .  .  dollars  in  United  States  gold  coin,  which  was  the 
whole  price  bid,  and  which  said  commissioner  acknowledges  to 
have  received ;  that  he  delivered  unto  said  purchaser  a  certificate 
of  sale  of  said  premises,  and  filed  and  recorded  a  duplicate  thereof 
in  the  office  of  the  county  recorder  of  said  .  .  .  county ;  that  said 
certificate  so  delivered  contained  a  particular  description  of  the 
real  property  sold,  the  price  bid  and  for  each  distinct  lot  or  par- 
cel, the  whole  price  paid,  and  stated  that  said  real  property  was 
sold  subject  to  redemption,  and  the  kind  of  money  in  which  said 
redemption  may  be  made,  which  was  the  same  as  that  specified  in 
the  decree  of  foreclosure  and  order  of  sale;  and  that  said  sale 
was  openly  and  fairly  made  and  conducted. 

Fourth:  And  said  commissioner  further  reports  that  he 
deducted  from  said  sum  of  .  .  .  dollars,  the  sum  of  ten  dollars, 
as  his  compensation  fixed  by  the  court  for  services  as  such  com- 
missioner, and  the  further  sum  of  .  .  .  dollars,  the  accrued  costs 
and  expenses  of  sale,  amounting  in  all  to  .  .  .  dollars  deducted, 
leaving  a  net  balance  of  .  .  .  dollars,  which  net  balance  said 
commissioner  has  paid  to  the  plaintiff  pursuant  to  said  decree  of 
foreclosure  and  order  of  sale,  in  full  [or,  part]  satisfaction 
)tt]ereof,  and  receipt  for  which  said  net  balance  is  hereunto 
attached,  marked  "Exhibit  D." 

That  "Exhibit  E,"  hereunto  annexed,  is  a  true  and  correct 
account  of  said  sale. 

That  there  remains  a  balance  due  upon  said  judgment  and 
decree  of  foreclosure,  after  applying  the  proceeds  of  said  sale 
as  aforesaid,  the  sum  of  .  .  .  dollars,  to  be  entered  as  a  deficiency. 

[Verification.] 

A.  B.,  Commissioner  appointed  by  said  court. 
[Annex  copies  of  exhibits.] 

§  5979.    Commissioner's  certificate  of  sale  on  foreclosure. 
Form  No.  1686. 

[Title  op  Court  and  Cause.] 

I,  A.  B.,  the  commissioner  appointed  in  said  action,  do  hereby 
certify,  that  under  and  by  virtue  of  an  order  of  sale  and  judg- 
ment and  decree  of  foreclosure  and  sale  issued  out  of  the  superior 
court  of  the   [city  and]   county  of  .  .  . ,  state  of  Califonu;i.  in 
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the  action  wherein  ...  is  plaintiff,  against  ...  as  defendants, 
which  judgment  is  dated  the  .  .  .  day  of  .  .  .  ,  19. .  ,  and  is  in 
favor  of  said  plaintiff  and  against  said  defendants  [name  defend- 
ants against  whom  judgment  is  rendered]  ;  and  which  order  of 
sale  was  duly  attested  on  the  .  .  .  day  of  .  .  .  ,  19..  ,  and  to 
me,  as  such  commissioner,  duly  directed  and  delivered,  whereby 
I  was  commanded  to  sell  the  property  hereinafter  described, 
according  to  law,  and  to  apply  the  proceeds  of  such  sale  towards 
the  satisfaction  of  the  judgment  in  said  action,  amounting  to  the 
sum  of  .  .  .  dollars,  with  interest  and  costs  of  suit; 

That  on  the  .  .  .  day  of  ...  ,  19 . .  ,  at  .  .  .  o'clock  .  .  .  m. 
at  the  ...  in  the  city  of  .  .  .  ,  in  said  county  of  ...  ,  state  of 
California,  I  duly  sold  said  property  hereinafter  described  at 
public  auction,  according  to  law,  and  after  due  and  legal  notice 
given  of  said  sale,  unto  .  .  .  ,  who  made  the  highest  and  best  bid 
therefor  at  such  sale,  for  the  sum  of  .  .  .  dollars,  which  was  the 
whole  sum  paid  by  him  for  the  real  estate  in  said  order  of  sale 
mentioned,  and  lying  and  being  in  said  county  of  ...  ,  state  of 
California,  and  described  as  follows,  to-wit:    [Description.] 

And  I  do  hereby  further  certify,  that  the  said  property  was 
offered  for  sale  in  separate  parcels,  but  no  bid  was  received  there- 
for; that  the  same  was  then  sold  in  one  lot  or  parcel,  and  that 
the  sum  of  .  .  .  dollars  was  the  highest  bid  made,  and  the  whole 
price  paid  therefor;  and  that  the  same  is  subject  to  redemption 
in  gold  coin  [or,  lawful  money]  of  the  United  States  of  America, 
pursuant  to  the  statute  in  such  case  made  and  provided. 

Given  under  my  hand  this  .  .  .  day  of  .  .  .  ,  19 . . 

A.  B.,  Commissioner  appointed  by  said  court 
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CHAPTER  CXXXVin. 

FORECLOSURE  OF  CHATTEL  MORTGAGES. 

§  5980.  Chattel  mortgage  defined. — A  mortgage  is  a  contract 
by  which  specific  property  is  hypothecated  for  the  performance 
of  an  act,  without  the  necessity  of  a  change  of  possession.  If  an 
actual  change  of  possession  occurs,  it  becomes  a  pledge.^  That 
property  is  certain  or  specific  which  is  capable  of  being  made 
certain.2  The  contract  must  be  in  writing,  and  executed  in 
accordance  with  the  statutory  requirements,^  but  the  property 
itself  may  be  adversely  held  by  another.*  But  only  the  rights 
of  those  who  hold  or  claim  under  the  mortgagor  can  be  deter- 
mined.^ The  contract  of  mortgage  itself  does  not  bind  the  mort- 
gagor personally,  unless  so  specified  therein;^  but  he  may  assume 
personal  liability  for  charges  recited  in  the  mortgage  which  are 
not  covered  by  the  mortgage  or  secured  by  lien  upon  the  prop- 
erty.'^ The  assignment  of  a  debt  secured  by  mortgage  carries 
with  it  the  security.* 

The  acceptance  of  a  mortgage  is  necessary  to  the  same  extent 
as  an  acceptance  of  other  deeds,^  and  also  a  consideration.!"  An 
antenuptial  debt  of  the  husband  is  not  sufficient  consideration  for 
a  mortgage  given  by  the  wife ;  but  a  debt  due  from  a  third  person 
to  the  mortgagee,!^  or  a  credit  on  a  former  decree  and  fore- 
closure sale,  is  sufficient.!^ 

The  distinctive  feature  of  a  mortgage  is  that  it  is  security  for 
the  performance  of  an  agreement,  usually  to  pay  money,  and  in 
the  absence  of  which  there  is  no  mortgage. ^^  The  title  remains 
in  the  mortgagor  until  divested  by  foreclosure  and  sale.^*     The 

1  Cal.  Civ.  Code,  §§  2920,  2924.  10  Chaffee  v.  Browne,  109  Cal.  211, 

2  Higgins  V.  Higgins,  121  Cal.  487,      41  Pac.  1028. 

66  Am.  St.  Rep.  57,  53  Pae.  1081.  n  Banta  v.  Wise,  135  Cal.  277,  67 

3  Cal.  Civ.  Code,  §  2922.  Pac.  129. 

4  Cal.  Civ.  Code,  §  2921.  12  De  Celis  v.  Porter,  65  Cal.  3,  2 
6  Houghton  V.  Allen,  75  CaL  102,  Pac.  257,  3  Pac.  120. 

16  Pac.  532,  13  Henley  v.  Hotaling,  41  Cal.  22; 

6  Cal.  Civ.  Code,  §  2928.  Manasse  v.  Dinkelspiel,  68  Cal.  404,  9 

7  Russel  V.  Findley,  122  Cal.  478,  Pac.  547 ;  Ahern  v.  McCarthy,  107  Cal. 
55  Pae.  143.  382,  40  Pae.  482. 

8  Cal.  Civ.  Code,  §  2936.  14  Alferitz     v.     3i:galls,     83     Fed. 

9  Rawlins  v.  Ferguson,  133  Cal.  470,  964 ;  Shoobert  v.  De  Motta,  112  Cal. 
65  Pac.  957.  215,  53  Am.  St.  Rep.  207,  44  Pac.  487 ; 
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lien  does  not  cover  the  increase  of  animals  imless  expressly  men- 
tioned.15  The  term  "sheep  and  increase  thereof"  includes  wool 
as  well  as  lambs.^* 

§  5981.  What  may  be  mortgaged. — Since  the  code  amendment 
of  1909,  mortgages  may  be  made  upon  all  growing  crops,  includ- 
ing grapes  and  fruit,  and  upon  any  and  all  kinds  of  personal 
property,  except — 1.  Personal  property  not  capable  of  manual 
delivery ;  2.  Articles  of  wearing-apparel  and  personal  adornment ; 
and  3.  The  stock  in  trade  of  a  merchant.^'' 

§  5982.  Bill  of  sale  as  chattel  mortgage. — Where  a  bill  of  sale 
of  personal  property  is  intended  as  a  mortgage,  but  is  not  exe- 
cuted, witnessed,  and  acknowledged  as  a  conveyance  of  real 
property,  as  required  by  statute,  it  is  invalid.^^  But  a  bill  of  sale 
absolute  on  its  face  may  be  a  mortgage,  and  it  may  be  shown  by 
parol  evidence  to  be  such.^^  Whether  a  bill  of  sale  of  chattels 
for  a  pre-existing  debt  is  a  mortgage  depends  upon  the  intention  oi 
the  parties,  and  is  a  question  of  fact  for  the  jury.^o  A  chattel  mort- 
gage does  not  pass  title  to  the  mortgagee  unless  it  so  provides.^! 

§  5983.  Mortgage  or  pledge. — Where  a  chose  in  action  ja 
assigned  and  delivered  as  collateral  security  for  the  payment  or 
a  debt  due  the  assignee,  the  assignment  and  delivery  to  the 
assignee  of  the  chose  in  action  are  necessary  to  give  the  latter 
full  authority  to  readily  control  the  security  and  make  it  avail- 
able; but  this  does  not  necessarily  constitute  the  transaction  a 
chattel  mortgage  as  distinguished  from  a  pledge.22  When  a  mort- 
gagee is  given  possession,  the  mortgagor,  in  addition  to  mort- 
gaging the  land,  pledges  it  as  security  for  the  debt.2*    The  term 

First  Nat.  Bank  v.  Erreea,  IIG  Cal.  n  Cal.    Civ.    Code,    §    2955;    Cal. 

81,  58  Am.  St.  Rep.  133,  47  Pac.  926;  Stats.  1909,  p.  34. 

Hixon  V.  Hubbell,  4  Okla.  224,  44  Pae.  18  Or.  B.  &  C.  Codes,  §  5630;  Cul- 

222;   Knowles  v,  Herbert,  11  Or.  54,  ver  v.  Randle,  45  Or.  491,  78  Pac.  394. 

240    4  Pac.  126.  i^  Miller  v.  Campbell,  13  Okla.  75, 

15  Shoobert  v.  De  Motta,  112  Cal.  74  Pac.  507. 

215,  53  Am.  St.  Rep.  207,  44  Pac.  487;  20  Cook  v.  Lion  Fire  Ins.  Co.,  67 

First  Nat.  Bank  v.  Erreea,  116  Cal.  Cal.  368,  7  Pac.  784. 

81,  58  Am.  St.  Rep.  133,  47  Pac.  926;  21  Summerville  v.  Stockton  Milling 

Alfcritz  V.   Borgwardt,  126  Cal.   201,  Co.,  142  Cal.  529,  76  Pac.  243. 

58  Pac.  460.  22  Gay  v.  Moss.  34  Cal.  125. 

16  Alferitz  v.  Ingalls,  83  Fed.  964.  23  Spect  v.  Spect,  88  Cal.  437,  22 
Contra,  Alferitz  v.  Borgwardt,  126  Am.  St.  Rep.  314,  26  Pac  203,  13 
Cal.  201,  58  Pac.  460.  L.  B.  A.  137. 
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"mortgage"  does  not  include  pledge,  as  it  cannot  properly  be 
applied  to  security  dependent  upon  possession  of  the  creditor.^^ 
Under  section  246  of  the  California  Practice  Act,^-*^  if  commer- 
cial paper  be  mortgaged,  the  mortgage  may  be  foreclosed,  and 
the  securities  sold  under  the  decree,  and  by  sections  217  and 
220,24''  such  securities  may  be  seized  and  sold  under  execution 
on  a  judgment  at  law.^^ 

§  5984.  Priority. — As  a  general  rule  in  eases  of  successive 
chattel  mortgages  upon  the  same  property,  the  one  first  filed  is 
entitled  to  priority.^^  A.,  the  owner  of  a  quartz-mill  in  Amador 
county,  executed  a  mortgage  on  the  same  to  B,  Afterwards  A. 
purchased  at  Sacramento  a  steam-engine  and  boiler,  and,  to 
secure  the  purchase  money,  executed  to  C.  a  chattel  mortgage  on 
the  same,  and  then  transported  them  to  Amador  and  placed  them 
in  the  quartz-mill,  so  that  they  became  a  part  of  the  realty.  It 
was  held  that  C.'s  mortgage  on  the  steam-engine  and  boiler  had 
priority  over  the  mortgage  of  B.^'^  If  at  the  time  of  the  execution 
and  delivery  of  a  promissory  note  the  payor  also  gives  the  payee 
a  bill  of  sale  of  personal  property  by  way  of  mortgage  to  secure 
the  note,  and  also  delivers  possession  of  the  property,  the  payor 
has  a  right  to  have  the  property  mortgaged  applied  in  satisfac- 
tion of  the  debt;  and  if  the  payee  sells  any  of  the  property,  the 
payor  has  a  right  to  have  the  proceeds  or  value  applied  towards 
the  satisfaction  of  the  debt.^s 

§  5985.  For  future  advances. — A  mortgage  given  in  good 
faith,  for  the  purpose  of  securing  future  advances  expected  to 
be  made,  is  a  good  and  valid  security.-^  Such  mortgage  need  not 
express  its  object  on  its  face,  although  it  would  be  better  if  it 
does.  But  a  mortgage  knowingly  given  for  a  greater  sum  than 
is  due,  and  not  in  good  faith,  as  a  pretended  security  for  future 
advances,  is  fraudulent  in  law  as  to  the  creditors  of  the  mort- 

24  Rohrbough  v.  Johnson,  107  Cal.  when  void  as"  to  third  persons,  see  Cal. 
144,  40  Pac.  37.  Civ.  Code,  §§  2956,  2957. 

24a  Cal.  Code  Civ.  Proc,  §  726.  26  Pittock  v.  Jordan,  19  Or.  7,  13 

24b  Cal.    Code    Civ.    Proc,    §§    688,  Pac.  510. 

691.  27  Tibbetts  v.  Moore,  23  Cal.  208. 

25  Davis  V.  Mitchell,  34  Cal.  87;  28  McGarvey  v.  Hall,  23  Cal.  140. 
cited  in  Donohoe  v.  Gamble,  38  Cal.  29  Lemon  v.  Wolflf,  121  Cal.  273, 
352,  99  Am.  Dec.  399.  As  to  what  53  Pac.  801;  Tapia  v.  Demartini,  77 
personal  property  may  be  mortgaged,  Cal.  383,  11  Am.  St.  Rep.  288,  19  Pac. 
see  Cal.  Civ.  Code,  §  2955,  as  amended  641 ;  Banta  v.  Wise,  135  Cal.  277,  67 
1909.     As  to  form  of  mortgage,  and  Pac.  129. 
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gagor.3*     The  liability  under  the  mortgage  is  no  more  than  the 
amount  of  the  money  actually  advanced,  with  interest.^^ 

§  5986.  Execution  of  chattel  mortgage. — If  the  statute  speci- 
fies what  personal  property  may  be  mortgaged,  and  the  manner 
of  executing  the  mortgage,  such  statute  should  be  consulted  ;3* 
for  a  mortgage  upon  other  property,  or  executed  in  a  different 
manner,  will  not  be  good  as  against  subsequent  purchasers  or 
incumbrancers  for  value  and  without  notice,^^  unless  it  is  deliv- 
ered into  the  possession  of  the  mortgagee,^^  although  it  will  hold 
good  between  the  parties,  their  heirs,  legatees,  and  personal 
representatives.^^  Real  property  cannot  be  mortgaged  by  a  chat- 
tel mortgage,^^  nor  personal  property  by  a  real  estate  mortgage, 
unless  executed  and  recorded  as  required  for  all  chattel  mort- 
gages.3'^  Failure  to  comply  with  the  statutory  provisions  does 
not,  however,  render  the  chattel  mortgage  invalid  as  against 
creditors  of  a  subsequent  purchaser  of  the  mortgaged  property 
who  assumes  the  mortgage  debt.^^ 

Section  4.56  of  the  Civil  Code  of  California  confers  upon  "rail- 
road corporations"  the  poAver  to  mortgage  their  property;  but  it 
cannot  be  construed  to  give  power  to  mortgage  their  franchises 
and  real  and  personal  property  as  an  entirety,  and  they  cannot 
be  mortgaged  in  one  instrument,  as  a  real  estate  mortgage.^* 

30  Tully  V.  Harloe,  35  Cal.  302,  95  Am.  St.  Rep.  856,  71  Pac.  873;  Cal. 
Am.  Dec.  102.    As  to  mortgage  to  se-      Civ.  Code.  §  2957. 

cure  the  purchase  money  of  the  arti-  34  Eohrboiigh  v.  Johnson,  107  Cal. 

cles     mortgaged,      see      Blaisdell      v.  144,  40  Pac.  37. 

McDowell,   91    Cal.    285,    25   Am.    St.  35  Marchand       v.       Eonaghan,       9 

Bep.  178,  27  Pac.  656.  Idaho,    95,    72    Pac.    731;    Perkins  v. 

31  Voga  V.  Caminetti,  65  Cal.  438,  Maier,  133  Cal.  496,  65  Pac.  1030; 
4  Pac.  435.  Cal.    Civ.    Code,    §    2973;    Johnson   v. 

32  Cal.  Civ.  Code.  §§2955  (as  amend-  Hibbard,  27  Utah,  342,  75  Pac.  737; 
ed  1909),  2956,  2957;  Alaska  Codes,  Bank  of  Ukiah  v.  Moore,  106  Cal. 
pt.  5,  ch.  11,  §§  73-118;  Ariz.  Civ.  Code,  673,  39  Pac.  1071;  M'Leod  v.  Bar 
pars.    32G0-3302;    Colo.    Mills'    Stats.,  nura,  131  Cal.  605,  63  Pac.  924. 

g§  385-394;  Idaho  Rev.  Codes,  §§  3406-  36  Beeler   v.   C.   C.   Mercantile   Co., 

3420;  Mont.  Rev.  Codes,  §§  5747-5773;  8   Idaho,  644,   70  Pac.  943,  60   L.   E. 

Nev.   Comp.  Laws,   §§   2705-2715;     N.  A.  283. 

Mex.  Comp.  Laws,  §§  2360-3960;    Or.  37  Bishop   v.    McKilliean,   124   Cal. 

E.   &   C.   Codes,   §§   5330-5639;     Utah  321,  71  Am.  St.  Eep.  68,  57  Pac.  76; 

Rev.   Stats.,   §§   150-168;     Wash.   Bal.  Simpson   v.   Harris,   21   Nev.   353,   31 

Codes,  §§  4557-4560;  Wyo.  Rev.  Stats.,  Pac.   1009. 

§§  2774-2828.  38  Talcott  v.  Hurlbert,  143  Cal.  4. 

33  First    Nat.    Bank    v.    Beley,    32  76  Pac.   647. 

Mont.  291,  80  Pac.  256;  Deseret  Nat.  -"9  Bishop   v.   McKilliean,    124   Cal. 

Bank   v.   Kidman,    25    Utah,   379,   95       320,  71  Am    St.  Rep.  68,  57  Pac.  76; 


3299  FORECLOSURE    OF    CHATTEL    MORTGAGES.  §  5987 

The  federal  circuit  court  of  appeals  has  held  that  section  456 
of  the  California  code  gives  absolute  power  to  railroads  to  mort- 
gage personal  as  well  as  real  property  for  the  purposes  mentioned, 
without  incumbering  it  with  any  of  the  conditions  attached  to 
the  chattel  mortgage  act;^<^  but  in  reference  to  a  similar  Wash- 
ington statute,  the  court  held  that  the  failure  of  a  trust-deed  to 
comply  with  the  chattel  mortgage  law  of  "Washington  made  the 
mortgage  void  as  to  the  personal  property.^^  The  sufficiency  of 
a  chattel  mortgage  cannot  be  questioned  by  a  mere  creditor  with- 
out process  for  collection  or  enforcement  of  his  debt.'*^ 

§  5987.  Crop  mortgage. — The  lien  of  a  mortgage  on  growing 
crops  continues  on  the  crop  after  severance,  whether  remaining 
in  its  original  state  or  converted  into  another  product,  so  long  as 
the  same  remains  on  the  land  of  the  mortgagor.'*^  But  this  does 
not  apply  to  the  tortious  removal  of  the  crop,**  nor  to  its  removal 
by  the  mortgagee,  as  provided  in  the  mortgage,  for  his  better 
protection.'*^ 

The  legislature  of  California  intended  to  declare  in  sections 
2955  and  following  of  the  Civil  Code  an  exclusive  mode  for  the 
mortgaging  of  growing  crops,  and  that  for  the  purpose  of  mort- 
gaging they  should  be  considered  as  chattels;  and  a  realty  mort- 
gage upon  the  land,  with  its  rents,  issues,  and  profits,  does  not 
give  a  lien,  as  against  a  crop  mortgage  upon  the  growing  crops 
thereon.*^ 

A  valid  mortgage  may  be  made  upon  a  crop  to  be  raised  there- 
after;*''' and  such  crop  mortgage  may  be  made  to  secure  future 
advances  as  well  as  an  existing  debt.*^ 

Hoyle  V.  Plattsburgh  etc.  E.  E.  Co.,  11    Pac.    608;    Martin   v.    Thompson. 

54  N.  Y.  314,  13  Am.  Eep.  595.  63   Cal.  3. 

40  Southern  California  etc.  Ey.  v.  45  Summerville  v.  Stockton  M.  Co.,, 
Union  Loan  etc.  Co.,  64  Fed.  450,  12  142  Cal.  529,  76  Pac.  243;  Byruos  v. 
C.  C.  A.  215;  contra,  see,  Bishop  v.  Hatch,  77  Cal.  241,  19  Pac.  482; 
McKilliean,  124  Cal.  329,  71  Am.  St.  Campodonieo  v.  Oregon  I.  Co.,  87 
Eep.   68,  57   Pac.   76.  Cal.    566,   25   Pac.    763;    Goodyear   v. 

41  Illinois     Trust     etc.      Bank     v.  Williston,  42  Cal.  11. 

Seattle  E.  E.  Co.,  82  Fed.  941,  27  C.  C.  46  Simpson   v.   Ferguson,    112   Cal. 

A.  268.  180,    53    Am.    St.   Eep.    201,    40    Pac. 

42  Lemon  v.  Wolff,  121  Cal.  272,  53  104;  44  Pac.  484;  affirmed  in  Bishop 
Pac.  801.  V.   McKjllican,   124   Cal.   329,   71  Am. 

43  Cal.   Civ.   Code,   §   2972;    Hogan  St.  Eep.  68,  57  Pac.  76. 

V.     Zanetta,     107     Cal.     27,    40    Pac.  47  Wilkerson    v.    Thorp,    128    Cal. 

22;      Waterman    v.    Green,     59     Cal.  221,   60   Pac.   679. 

142.  48  Lemon   v.   Wolff,    121   Cal.   272, 

44  Wilson  V.   Prouty,   70   Cal.   196,  53  Pac.  80L 
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A  mortgage  of  land  with  rents,  issues,  and  profits,  includes  a 
growing  crop  and  the  proceeds  thereof  in  the  hands  of  a 
receiver;*^  but,  with  the  mortgagor  in  possession,  a  chattel  mort- 
gage on  the  growing  crop,  given  at  any  time  prior  to  foreclosure, 
will  defeat  the  prior  mortgage  of  the  land  with  rents,  issues,  and 
profits,  as  to  the  crops.^° 

§  5888.  Removal  of  property  and  taking  possession. — If  the 
mortgagor  voluntarily  removes  or  permits  the  removal  of  the 
mortgaged  property  from  the  county  in  which  it  is  situated  at 
the  time  it  was  mortgaged,  the  mortgagee  may  take  possession 
and  dispose  of  the  property  as  a  pledge  for  the  payment  of  the 
debt,  though  the  debt  is  not  due.^^  Unless  the  mortgagee,  within 
thirty  days  after  the  removal  of  the  mortgaged  property  to 
another  county,  causes  the  mortgage  or  a  certified  copy  thereof 
to  be  recorded  in  such  county,  or  else  takes  possession  of  the 
property,  it  becomes  of  no  effect  as  to  innocent  purchasers 
thereof.^2  Section  2965  of  the  California  code  makes  a  condition 
subsequent  which  may  defeat  the  mortgage  as  to  innocent  third 
parties,  even  after  it  had  been  recorded  in  the  first  county.^^ 

§  5289.  Sale  under  chattel  mortgage. — Under  the  Oklahoma 
s;tatute,^2a  a  chattel  mortgagee,  when  the  debt  to  secure  which  the 
mortgage  was  given  becomes  due,  may  foreclose  by  a  sale  of  the 
property  in  the  manner  prescribed  by  the  mortgage  or  by  pro- 
ceedings under  civil  procedure.^*  Chattel  mortgages  may  be  fore- 
closed by  service  of  the  notice  therein  prescribed,  "by  the  sheriff 
or  other  proper  officer.  "^^  But  a  constable  is  without  authority 
to  foreclose  a  mortgage,  and  the  taking  of  goods  by  such  ofiicer 
is  unlawful.^® 

The  purchaser  at  a  sale  of  personal  property  surrendered  by 
the  mortgagor  to  the  mortgagee,  to  be  sold  under  the  terms  of 
the  mortgage,  has  no  right  to  deduct  any  debt  due  her  from  the 
mortgagor.^'^     A  junior  mortgagee  cannot  complain  if  he  con- 

49  Montgomery  v.   Merrill,   65   Cal.  53a  Stats.   1893,   §  3264. 

432,  4  Pac.   414.  54  Pettee  v.  John   Deere  Plow  Co., 

50  Locke  V.  Klunker,  123  Cal.  231.       11  Okla.   467,  68   Pac.   735. 

55  Pac.  993.  55  Wash.  Bal.  Codes,  §§  5871,  5872. 

51  Cal.   Civ.   Code,   §   2966.  56  Jacobson    v.    Aberdeen    Packing 

52  Cal.  Civ.  Code,  §§  2964,  2965.  Co.,  26  Wash.  175,  66  Pac.  419. 

53  Fassett  v.  Wise,  115  Cal.  316,  57  Williams  v.  Corker,  144  Cal.  468, 
47  Pac.  47,  1095,  36  L.  E.  A.  505.  77  Pac.  1004. 
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sented  to  the  sale  of  the  mortgaged  property.^*  The  personal 
property  to  be  sold  as  a  pledge  or  under  foreclosure  must  be 
present  at  the  sale.^* 

§  5990.  Personal  property  held  in  trust. — Personal  property 
may  be  held  by  the  creditor,  under  absolute  transfer,  in  trust  for 
the  debtor,  with  power  in  the  creditor  to  sell  and  reimburse 
advances  made,  or  to  provide  funds  to  meet  additional  demands 
of  the  debtor.®*'  And  such  a  trust  is  good  as  against  an  attaching 
creditor,  if  the  trustee  has  an  assignment  and  lien  prior  in  the 
point  of  time  to  that  of  the  attaching  creditor.®!  A  trust  to  effect 
an  immediate  sale  for  the  benefit  of  creditors  whose  debts  are 
due  may  also  be  security  for  debts  while  the  sale  is  being  made.®^ 
Such  a  trust  under  deed  of  assignment  continues  while  the  debt 
subsists.®^ 

§  5991.  Jurisdiction. — Tlie  justices'  courts  have  concurrent 
jurisdiction  with  the  superior  courts  within  their  respective  town- 
ships in  actions  to  enforce  and  foreclose  liens  on  personal  prop- 
erty, where  neither  the  amount  of  the  liens  nor  the  value  of  the 
property  amounts  to  three  hundred  dollars.®*  And  where  the 
probate  court  is  given  concurrent  jurisdiction  if  the  sum  does 
not  exceed  one  thousand  dollars,  it  has  the  right  to  foreclose  a 
chattel  mortgage  for  a  sum  less  than  that  amount.®^  Where  a 
cross-complaint  seeks  to  have  a  mortgage  on  real  estate  fore- 
closed in  an  action  brought  to  contest  the  foreclosure  of  a  chattel 
mortgage,  and  at  the  same  time  moves  for  a  change  of  venue  to 
the  county  in  which  the  real  estate  is  situated,  it  is  proper  for 
the  court  to  deny  the  change.®® 

§  5992.  Complaint. — The  following  complaint  is  good  as 
against  a  general  demurrer,  to-wit:  That  the  note  and  mortgage 
were  made  and  delivered  by  defendant  to  the  payee,  who  after- 
wards, before  maturity,  and  for  a  valuable  consideration,  assigned 

58  Atkins  V.  Boyle,  33  Colo.  434,  63  Handley  v.  Pfister,  39  Cal.  283, 
80  Pac.  1067.  2  Am.  Rep.  449. 

59  Ely    V.    Williams,    6    Cal.    App.  64  Cal.  Code  Civ.  Proc,  §  113. 
455,  92  Pac.  393.  65  Okla.  Stats.  1893,  §  1562;  Stahl 

60  Hyatt  V.  Argenti,  3  Cal.  151.  v.    Wade,     11    Okla.     483,     69     Pac. 

61  Handley  v.  Pfister,  39  Cal.  283,  301. 

2  Am.  Rep.  449.  66  Murphy    v.     Russell     &     Co.,     8 

62  Sacramento  Bank  v.  Alcoru,  121       Idaho,  151,  67  Pac.  427. 
Cal.  379,  53  Pac.  813. 
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and  delivered  the  same  to  plaintiff,  who  has  ever  since  been  the 
owner  and  holder  of  the  same,  and  that  the  note  is  due  and  wholly 
unpaid.^'^  An  answer  in  foreclosure  alleging  the  agreement  of 
the  mortgagee  to  exchange  the  mortgage  and  notes  for  other 
securities  is  no  defense,  in  absence  of  an  allegation  of  such  an 
exchange  having  been  made.** 

§  5993.  Procedure. — Where  in  a  mortgage  of  chattels  there  is 
a  mode  of  foreclosure  provided,  either  party  may  insist  that  the 
foreclosure  shall  be  in  the  manner  provided,  but  such  party  must 
comply  with  the  mortgage  stipulation  on  his  part.*^  It  must  be 
in  accordance  with  the  provisions  of  law  or  with  the  terms  of 
the  contract,'^**  and  the  mortgage  may  provide  for  sale  of  the 
property  in  a  certain  manner. '^i  In  Oregon,  a  chattel  mortgage 
may  be  foreclosed  by  suit  in  any  county  where  service  may  be 
had  on  the  defendant,  notwithstanding  the  statute  providing  for 
a  foreclosure  by  an  action  at  law  in  the  county  where  the  mort- 
gage has  been  filed.''^^  Under  the  laws  of  Montana,  an  action  to 
foreclose  a  chattel  mortgage  and  an  action  to  recover  possession 
of  the  mortgaged  property  may  be  united.'^^a  j^  complaint  or 
petition  containing  a  prayer  for  judgment  on  a  note,  the  sale  of 
the  j)roperty  mortgaged  to  secure  it,  and  the  application  of  the 
proceeds  to  the  payment  of  the  mortgage  debt,  although  the 
word  "foreclosure"  is  not  used,  is  equivalent  to  a  suit  for  fore- 
closure ;  and  where  the  stating  part  of  such  complaint  or  petition 
states  sufficient  to  authorize  a  foreclosure,  and  is  supported  by 
the  evidence,  foreclosure  will  be  ordered. '^^ 

A  mortgage  upon  the  furniture  of  a  lodging-house  is  valid  as 
between  the  parties  to  it,  regardless  of  whether  or  not  it  is  given 
for  the  purpose  of  securing  the  purchase  price  of  the  property 
therein  described,  and  a  demurrer  to  a  complaint,  in  an  action 

67  Johnson  v.  Hibbard,  27  Utah,  Clark  v.  Baker,  6  Mont.  153,  9  Pac. 
342,  75  Pac.  737.  911. 

68  Mahoney  v.  Crockett,  37  "Wash.  70  Edmisson  v.  Drumm-Flato  Com. 
252,   79  Pac.   933.  Co.,  13  Okla.  440,  73  Pac.  958. 

69  Jacobs  V.  McCalley,  8  Or.  124.  71  Pettee  v.  John  Deere  Co.,  11 
As  to  foreclosure  of  chattel  mortgage  Okla.  467,  68  Pac.  735. 

under    the    laws    of    Utah,    see    Arm-  72  Commercial  Nat.  Bank  of  Ogden 

strong  V.  Broom,  5  Utah,  176,  13  Pac.  v.  Davidson,  18  Or.  57,  22  Pac.  517. 
364;    affirmed   in    137   U.    S.    266,   34  72a  Clark  v.  Baker,  6  Mont.  153,  9 

L.   Ed.   648.    11   Sup.   Ct.   73.     As   to  Pac.  911. 

foreclosure   in   equity,   see   Bennett   v.  73  Graham   v.    Blinn,   3    Wyo.    746. 

Reef,    16    Colo.    431,    27    Pac.    252;  30  Pac.  446. 
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to  foreclose  the  mortgage,  on  the  ground  that  the  complaint  is 
ambiguous  in  that  it  fails  to  show  that  the  mortgage  was  given 
to  secure  the  payment  of  the  purchase  price  of  the  property,  is 
properly  overruled^*  An  action  will  lie  to  foreclose  a  chattel 
mortgage,  although  it  may  contain  a  power  of  sale,  and  although 
the  mortgagee  may  recover  possession  of  the  property  by  action.''"^ 
Nor  is  it  necessary  to  make  a  demand  for  satisfaction  before 
proceeding  to  foreclose. '^^  A  complaint  in  an  action  to  redeem 
from  a  chattel  mortgage  which  alleges  that  after  the  maturity 
of  the  debt  the  assignee  of  the  mortgagee  took  possession  of  the 
property  and  has  ever  since  held  possession,  treating  it  as  his 
own  and  selling  portions  thereof,  but  which  does  not  allege  any 
facts  showing  that  in  taking  possession  the  defendant  in  any 
manner  violated  the  terms  of  the  mortgage  or  otherwise  wrong- 
fully converted  the  property,  fails  to  show  grounds  for  equitable 
relief.''"^ 

§  5994,  Answer. — If  defendant  alleges  that  plaintiff  took  pos- 
session of  certain  chattels  and  converted  them  to  his  own  use, 
allowing  defendant  certain  credit  on  his  note  therefor,  he  cannot, 
in  absence  of  an  allegation  that  such  taking  of  possession  was 
unlawful  or  wrongful  or  fraudulent,  demand  a  larger  credit 
than  what  the  chattels  sold  for.'^^  ^  mortgagor  defendant  cannot 
complain  of  the  description  of  the  property  as  indefinite.'^^  If  a 
part  only  of  the  money  has  been  received,  the  mortgagor  may  have 
a  set-off  for  the  part  not  received.^** 

§  5995.  Enjoining  foreclosure.  —  The  mortgagee's  right  to 
foreclose  as  well  as  the  amount  due  may  be  contested  by  any 
person  interested  in  so  doing,  and  for  that  purpose  an  injunction 
may  be  issued.^^  The  complaint  must  show  the  interest  of  com- 
plainant.^2  The  wife  may  enjoin  foreclosure  of  a  crop  mortgage 
executed  by  the  husband  alone  upon  exempt  property. ^^ 

74  Barker   v.   Maskell,    101    Cal.    9,  79  Brenneke    v.    Smallman,    2    Cal. 

35  Pac.  641.  App.  306,  83  Pac.  302. 

75  Forepaugh  v.  Pryor,  30  Minn.  80  Abernethy  v.  Uhlman,  52  Or. 
35,  14  N.  W.  61 ;  Bennett  v.  Eeef,  16       359,   93   Pac.   936. 

Colo.  431,  27  Pac.  232.  81  Wash.  Bal.  Codes,  §  5876;  Idaho 

76  Budweiser  Brewing  Co.  v.  Cap-  Eev.  Codes,  §  3418;  Murphy  v.  Eus- 
parelli,  38  N.  Y.  Supp.  972.  sell  etc.  Co.,  8  Idaho,  133,  67  Pae.  421. 

7  7  Crowe  V.  La  Mott,  14  Mont.  355,  S2  Kidder    v.    Beavers,    33    Wash. 

36  Pac.  452.  635,  74  Pac.  819. 

78  Borcherdt    v.     Favor,     16    Colo.  83  Kindall     v.     Lincoln     Hardware 

App.  406,  66  Pac.  251.  Co.,  8  Idaho,  664,  70  Pac.  1056. 


§§  5996-5999    foreclosure  of  chattel  mortgages.  3304 

§  5C06.  Receiver. — If  a  sufficient  emergency  is  made  to  appear, 
a  temporary  receiver  may  be  appointed  without  notice.^^  In 
California,  a  receiver  may  be  had  in  an  action  for  the  foreclosure 
and  sale  of  mortgaged  property  where  it  appears  that  the  mort- 
gaged property  is  in  danger  of  being  lost,  removed,  or  materially 
injured,  or  that  the  condition  of  the  mortgage  has  not  been 
performed,  and  that  the  property  is  probably  insufficient  to  dis- 
charge the  mortgage  debt.^^  If  the  appointment  of  a  receiver 
will  not  prove  satisfactory,  the  one  having  possession  of  the 
mortgaged  property  standing  in  the  relation  of  a  trustee  may  be 
enjoined  from  injuring  or  disposing  of  the  same.s*^ 

A  crop  taken  possession  of  by  a  receiver  appointed  during  the 
action,  as  part  of  mortgaged  property,  passes  under  a  mortgage 
which  covers  rents,  issues,  and  profits.^'''  An  application  which 
shows  that  the  mortgagor  is  insolvent,  that  the  security  is  endan- 
gered by  the  forfeiture  of  a  leasehold  interest,  and  that  the 
mortgagor  has  no  defense  to  the  action  on  the  merits,  sufficiently 
shows  that  the  property  is  in  danger  of  being  lost  or  materially 
injured.^^  A  receiver  may  be  appointed,  either  under  the  general 
statute  for  the  appointment  of  receivers,^^  or  under  the  provision 
relating  to  insecurity  of  the  debt  secured  by  chattel  mortgage.^^^ 

§  5997.  Attorney  fee. — In  the  foreclosure  of  a  chattel  mort- 
gage, the  attorney  fee,  when  provided  for  in  the  contract  of 
foreclosure,  or  in  the  note,  is  fixed  by  the  court  at  a  reasonable 
amount,  based  upon  the  proofs  introduced.^^ 

§  5988.  Mortgaged  property  destroyed  or  changed. — If  the 
mortgaged  property  has  been  so  destroyed,  altered,  or  mixed 
with  other  property  that  it  is  not  capable  of  identification,  a 
decree  of  foreclosure  upon  such  property  would  be  useless,  and 
should  not  be  granted.^^ 

§  5999.  Redemption. — A  mortgagor  may  release  his  equity  of 
redemption  to  the  mortgagee  by  a  subsequent  agreement;  but  if 

84  Haggard  v.  Sanglin,  31  Wash.  88  Euphrat  v.  Morrison,  39  Wash. 
165,  71  Pac.  711.  311,  81  Pac.  695. 

85  Cal.     Code    Civ.    Proc,    §     564,  89  Wash.  Bal.  Codes,  §  5456. 
subd.  2 ;  Bank  of  Woodland  v.  Heron,  90  Wash.  Eal.  Codes,  §  5878. 

120  Cal.  614,  52  Pac.  1007.  91  Johnson    v.    Hibbard,    27    Utah, 

86  Cal.  Code  Civ.  Proc.,  §  526.  342,  75  Pac.  737. 

87  Treat  v.  Dorman,  100  Cal.  623,  92  Flanagan  Bank  v.  Graham,  42 
35   Pac.    86;    Montgomery   v.   Merrill,  Or.  403,  71  Pae.  137,  790. 

65  Cal.  432,  4  Pac.  414. 
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it  appears  that  tlie  mortgagee  has  taken  advantage  of  the  neces- 
sity of  the  mortgagor,  and  the  consideration  is  grossly  inadequate, 
the  release  will  be  disregarded,  and  the  original  relation  is  held 
to  continue.93  tj^^  mortgagor  may  pay  the  debt  due  at  any  time 
prior  to  actual  sale  of  the  property  and  extinguish  the  lien,  and 
a  tender  refused  also  raises  the  lien.^* 

§  6000.  Damages  for  wrongful  foreclosure. — In  an  action  for 
damages  to  his  store,  on  account  of  unlawful  seizure  under  a 
chattel  mortgage,  the  plaintiff  may  have  as  actual  damages  any 
loss  sustained  to  his  financial  standing  as  a  direct  result  of  the 
wrongful  acts,  and  this  damage  may  extend  into  the  future.^^ 
Or  the  mortgagor  is  entitled  to  the  amount  found  due  for  the 
conversion,  and  any  additional  amount  realized  by  the  mortgage 
on  the  sale  of  the  goods  over  and  above  the  amount  found  due 
for  the  conversion,  as  against  the  amount  of  the  indebtedness.^^ 


FORMS— FORECLOSURE  OF  CHATTEL  MORTGAGES. 

§  6001.    Complaint  in  action  to  foreclose  chattel  mortgage. 

Form  No.  1687. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at .  .  . ,  the  said  defend- 
ant made  and  executed  his  certain  promissory  note,  in  writing, 
in  the  words  and  figures  following,  to-wit:  [here  copy  note], 
whereby  he  promised  to  pay  plaintiff  the  sum  of  .  .  .  dollars,  with 
interest,  at  the  time  and  in  the  manner  therein  specified,  in  gold 
coin  of  the  United  States,  and  then  and  there  delivered  the  said 
note  to  the  said  plaintiff. 

IL  That  at  the  time  and  place  aforesaid,  in  order  to  secure  the 
payment  of  said  promissory  note,  the  said  defendant  executed 
and  delivered  to  the  said  plaintiff  his  certain  instrument  in  writ- 
ing, under  seal,  known  as  a  chattel  mortgage,  a  copy  of  which  is 

93  Collins  V.  Denny  Clay  Co.,  41  Am.  St.  Eep.  945,  94  Pac.  116,  15 
Wash.   136,  82  Pac.  1012.  L.  E.  A.   (N.  S.)   1164. 

94  Litz  V.  Exchange  Bank,  15  Okla.  95  Tootle  v.  Kent,  12  Okla.  674, 
564,   83   Pac.  790;   Thomas  v.  Seattle  73  Pac.  310. 

etc.  Brewing  Co.,  48  Wash.  560,   125  96  Jacobson    v.    Aberdeen    Packing 

Co.,  26  Wash.  175,  66  Pac.  419. 
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hereto  annexed  as  a  part  of  this  complaint  and  marked  ''Exhibit 
A,"  which  said  chattel  mortgage  was  made  in  good  faith  for 
the  purpose  aforesaid,  without  intent  to  defraud  creditors  or 
purchasers,  and  was  verified,  acknowledged,  and  recorded  pur- 
suant to  the  statute  in  such  case  made  and  provided. 

III.  That  the  property  mentioned  and  described  in  said  chattel 
mortgage  consisted  of  [here  describe  property  and  where  situ- 
ated]. 

IV.  That  no  proceedings  have  been  had  at  law  or  otherwise 
for  the  recovery  of  said  sum  and  interest,  or  any  part  thereof, 
and  the  same  is  still  wholly  owing  and  unpaid. 

V.  That  plaintiff  has  incurred  a  liability  to  pay  an  attorney 
fee  of  .  .  .  dollars  for  the  prosecution  of  this  suit,  and  that  said 
sum  is  a  reasonable  amount  to  pay  for  said  services. 

Wherefore  the  plaintiff  prays  judgment : 

1.  That  the  defendant  be  foreclosed  of  all  interest,  lien,  and 
equity  of  redemption  in  said  mortgaged  property,  to-wit,  the 
said  goods  and  chattels. 

2.  That  the  same  be  sold,  and  that  the  proceeds  thereof  be 
applied  to  the  payment  of  costs  and  expenses  of  this  action  and 
of  counsel  fees,  in  the  sum  of  .  .  .  dollars,  and  of  the  amount 
due  on  said  note  and  mortgage,  with  interest  thereon  up  to  the 
time  of  payment,  at  the  rate  of  .  .  .  per  cent  per  month. 

3.  That  the  defendant  be  adjudged  to  pay  any  deficiency  that 
may  remain  after  applying  all  said  money  as  aforesaid,  and  for 
such  other  and  further  relief  as  to  this  court  may  seem  just  in 
the  premises. 

[Annex  copy  of  chattel  mortgage.] 

§  6002.  Complaint  for  foreclosure  of  chattel  mortgage,  where 
there  are  subsequent  incumbrancers. 

Form  No.  1688. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  [Allege  the  indebtedness  and  the  giving  of  a  note  or  other 
evidence  thereof.] 

II.  That  to  secure  the  payment  of  said  note  the  defendant, 
on  the  .  .  .  day  of  .  .  .,  19..,  executed  and  delivered  to  the 
plaintiff  an  instrument  in  writing  duly  signed  [and  acknowl- 
edged] by  said  defendant,  by  which  he  conveyed  to  the  defendant 
as    security    for    said    note    the    following-described    goods    and 
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chattels,  viz.:    [Describe  the  goods  as  in  the  mortgage,  or  attach 
a  copy  of  the  mortgage  as  part  of  complaint.] 

III.  That  on  the  .  .  .  day  of  .  .  . ,  19.  .  ,  the  said  instrument 
was  duly  filed  for  record  in  the  office  of  the  [proper  officer]. 

IV.  That  the  defendants,  [name  subsequent  incumbrancers  or 
lienholders] ,  have,  or  claim  to  have,  some  interest  in,  or  lien 
upon,  said  mortgaged  property,  which  they,  and  each  of  them, 
claim  is  superior  to  the  interest  of  this  plaintiff  therein,  but  which 
are  in  fact  subject  and  inferior  to  the  plaintiff's  said  mortgage 
lien. 

V.  That  the  defendant  did  not  pay  said  note  when  the  same 
became  due,  nor  has  he  yet  paid  the  same,  or  any  part  thereof, 
and  no  proceedings  have  been  had  at  law  for  the  recovery  of  said 
debt;  and  there  is  now  due  from  the  defendant  to  the  plaintiff 
thereon  the  sum  of  .  .  .  dollars,  with  interest  from  .  .  . ,  19 . . 

Wherefore,  plaintiff  demands  judgment  against  the  said  defend- 
ant for  the  sum  of  .  .  .  dollars,  with  interest  from  the  .  ,  . 
day  of  .  .  . ,  19. .,  and  costs,  and  that  said  goods  may  be  ordered 
sold  as  provided  by  law,  and  the  proceeds  thereof  applied  in 
payment  of  the  amount  so  adjudged  with  costs ;  that  the  defend- 
ant be  barred  and  foreclosed  of  all  right,  interest,  or  lien  in  or 
upon  said  property;  and  that  the  plaintiff  have  such  other  and 
further  relief  as  may  be  just. 

§  6003.  Complaint  for  foreclosure  of  bill  of  sale  of  chattels 
given  as  a  chattel  mortgage. 

Form  No.  1689. 
[Title.] 

The  plaintiff  complains,  and  alleges : 

I.  [Allege  indebtedness  as  in  preceding  form.] 

II.  That  to  secure  payment  of  said  indebtedness  the  defend- 
ant [promisor],  on  the  .  .  .  day  of  .  .  . ,  19..,  executed  and 
delivered  to  the  plaintiff  a  bill  of  sale  of  the  following-described 
personal  property'':  [Describe  same]  ;  a  copy  of  which  bill  of  sale 
is  attached  hereto  and  marked  "Exhibit  A";  and  that  it  was 
then  and  there  understood  and  agreed  by  the  parties  thereto 
that  the  same  was  given,  and  was  to  operate,  only  as  a  chattel 
mortgage  of  the  propertj^  therein  described  to  secure  the  payment 
of  said  indebtedness;  and  that  if  said  defendant  should  pay  the 
said  indebtedness  at  the  time  and  in  the  manner  agreed  upon  in 
said  note,  then  the  said  bill  of  sale  should  be  null  and  void. 
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III.  That  the  said  bill  of  sale  was  duly  filed  for  record  as  a 
chattel  mortgage  in  the  [proper  office],  on  the  .  .  .  day  of  ... , 
19.. 

IV.  That  the  defendant  did  not  pay  said  note  when  the  same 
became  due,  nor  has  he  yet  paid  the  same,  or  any  part  thereof, 
and  no  proceedings  have  been  had  at  law  for  the  recovery  of  said 
debt ;  and  that  there  is  now  due  from  the  defendant  to  the  plain- 
tiff thereon  the  sum  of  .  .  .  dollars,  with  interest  from  .  .  . , 
19.. 

Wherefore,  plaintiff  demands  judgment  against  the  said  defend- 
ant for  the  sum  of  .  .  .  dollars,  with  interest  from  the  .  .  .  day 
of  .  .  . ,  19. .,  with  costs,  and  that  the  said  bill  of  sale  be  adjudged 
to  be  a  chattel  mortgage  upon  said  property;  that  the  said  prop- 
erty be  sold  according  to  law,  and  the  proceeds  thereof  be  applied 
to  pay  plaintiff's  demands, 

§  6004.    Notice  of  chattel  mortgage  sale. 

Form  No.  1690. 

Notice  is  hereby  given,  that  whereas  default  has  occurred  in 
the  conditions  of  that  certain  chattel  mortgage  executed  by  A. 
B.,  mortgagor,  to  C.  D.,  mortgagee,  [and  thereafter  assigned  to 
E.  F.],  bearing  date  on  the  .  .  .  day  of  .  .  . ,  19. .,  by  reason 
of  the  failure  of  said  mortgagor  to  pay  the  debt  secured  thereby 
[or  otherwise,  state  the  default  according  to  the  facts]  ;  and 
whereas  there  is  now  due  and  unpaid  on  said  indebtedness  to  the 
undersigned  the  sum  of  .  .  .  dollars. 

Now,  therefore,  the  property  described  in  said  mortgage, 
to-wit,  [describe  property],  or  so  much  thereof  as  may  be  neces- 
sary, will  be  sold  pursuant  to  the  power  of  sale  in  said  mortgage 
contained,  at  public  sale,  to  the  highest  bidder  for  cash,  on 
.  .  . ,  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  .  o'clock  in  the  .  .  .  noon 
of  said  day,  at  [name  place],  in  the  city  of  ...  ,  county  of  ...  , 
and  state  of  .  .  .  ,  to  satisfy  the  debt  secured  by  said  mortgage, 
and  the  costs  and  expenses  of  these  foreclosure  proceedings. 

Dated  at  ,  .  . ,  this  .  .  .  day  of  .  .  . ,  19. . 
C.  D.,  Mortgagee. 
[Or,  E.  F.,  Assignee  of  said  Mortgagee.] 

G.  H.,  Agent  or  Attorney  for  C.  D.,  Mortgagee. 
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§  6005.    Report  of  chattel  mortgage  sale. 

Form  No.  1691. 
[Venue.] 

I,  L.  M.,  [sheriff  of  the  said  county  of  .  .  .],  do  hereby  certify 
and  report,  that  pursuant  to  the  annexed  notice  of  sale,  and  the 
mortgage  therein  described,  I  did,  at  the  time  and  place  desig- 
nated in  said  notice,  expose  for  sale  at  public  vendue,  to  the 
highest  bidder,  the  property  described  in  said  mortgage  and 
notice,  and  then  and  there  sold  the  same  as  follows: 

[Name  article]  to  [name  purchaser],  for  the  sum  of  .  .  . 
dollars. 

[Proceed  in  the  same  way  with  all  the  articles  sold.] 

And  I  do  further  certify  and  report,  that  said  bidders  were 
respectively  the  highest  and  best  bidders,  and  the  said  sums  so  bid 
by  them  respectively  were  the  highest  and  best  sums  bid  at 
said  sale,  and  that  the  said  sale  was  fairly  conducted,  and  all  of 
said  property  present  and  in  view  at  the  time  thereof. 

That  the  necessary  expenses  of  seizure,  keeping  and  sale  of 
said  property  were  as  follows: 

[Give  itemized  statement  thereof.] 

That  I  first  paid  all  of  said  expenses,  to-wit,  the  sum  ol  .  .  . 
dollars,  and  applied  the  remainder  of  the  amount  received,  to-wit, 
the  sum  of  .  .  .  dollars,  upon  the  said  chattel  mortgage  [and 
returned  the  following  property,  not  sold,  to  A.  B.,  the  mortgagor, 
describe  same]. 

[Date.]  L.  M. 

[If  sale  was  made  by  one  not  an  officer  attach  the  following 
affidavit:] 

[Venue.] 

L.  M.,  being  duly  sworn,  says  that  he  is  the  person  who  con- 
ducted the  sale  referred  to  in  the  foregoing  report,  and  that  said 
report  signed  by  him  is  just  and  correct,  and  that  the  same  is  a 
complete  and  correct  report  and  return  of  all  the  proceedings 
had  in  said  foreclosure. 

[Jurat.]  L.  M. 
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CHAPTER  CXXXIX. 

rORECLOSURE  OF  PLEDGES. 

§  6006.  Pledge  defined. — A  pledge  is  a  deposit  of  personal 
property  by  way  of  security  for  the  performance  of  another  act  ;* 
and  every  contract  by  which  the  possession  of  personal  prop- 
erty is  transferred,  as  security  only,  is  to  be  deemed  a  pledge.^ 
The  lien  of  a  pledge  is  dependent  upon  possession. ^  Possession 
of  bulky  articles  may  be  given  and  the  articles  remain  upon 
pledgor's  land  and  somewhat  under  his  control.*  A  third  party 
may  hold  the  pledge,  and  hold  it  to  secure  more  than  one  debt.^ 
But  the  pledgee  has  no  right  to  hold  the  property  as  security 
for  any  other  obligation  than  that  for  which  it  was  pledged.® 

The  pledgee  of  stock  in  a  corporation  does  not  thereby  become 
a  stockholder  or  liable  for  debts  of  the  corporation.'^  The  writing 
given  may  purport  to  transfer  title,  but  if  the  intent  is  to  vest 
merely  a  lien,  it  will  be  viewed  as  a  pledge.* 

§  6007.  Illegal  interest. — If  the  law  forbids  a  charge  of  inter- 
est in  excess  of  four  per  cent  per  month  for  loans  secured  by 
pledged  personal  property,  if  a  greater  interest  is  charged,  the 
pledgor  may  recover  his  property  by  tendering  the  amount  of 
the  loan,  together  with  the  highest  legal  rate  of  interest, — four 
per  cent.^ 

§  6008.  Personal  property  held  in  trust. — Personal  property 
may  be  held  by  the  creditor,  under  absolute  transfer,  in  trust  for 
the  debtor,  with  power  in  the  creditor  to  sell  and  reimburse 
advances  made,  or  to  provide  funds  to  meet  additional  demands  of 
the  debtor.i<>  And  such  a  trust  is  good  as  against  an  attaching 
creditor,  if  the  trustee  has  an  assignment  and  lien  prior  in  point 

1  Cal.  Civ.  Code,  §  2986.  T  Borland  v.  Nevada  Bank,  99  Cal. 

2  Cah  Civ.  Code,  §  2987.  89,  37  Am.  St.  Rep.  32,  33  Pac.  737; 

3  Cal.  Civ.  Code.   §  2988.  Knoll  v.  Melone,  1  Cal.  App.  G37,  82 

4  Sequeira  v.  Collins,  153  Cal.  426,       Pac.    982. 

95   Pac.  876.  *  Sequeira  v.  Collins,  153  Cal.  426, 

5  Ladd  v.  Myers,  4  Cal.  App.  352,  95  Pac.  876;  Jones  v.  Evans,  6  Cal. 
87  Pac.  1110.  App.  88,  91  Pac.  532. 

6  Bell   V.   Bank   of   California,   153  9  Jackson  v.  Shawl,  29  Cal.  267. 
Cal.  234,  94  Pac.   889.  lO  Hyatt  v.  Argenti,  3  Cal.  151. 
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of  time  to  that  of  the  attaching  creditor.!^  A  trust  to  effect  an 
immediate  sale  for  the  benefit  of  creditors  whose  debts  are  due 
may  also  be  security  for  debts  while  the  sale  is  being  made.^^  Such  a 
trust  under  deed  of  assignment  continues  while  the  debt  subsists. ^^ 

§  6009.  Liability  of  pledgee.— A  pledge  is  a  bailment  which  is 
reciprocally  beneficial  to  both  parties,  and  the  law  therefore 
requires  the  pledgee  to  exercise  ordinary  diligence  in  the  care 
and  custody  of  the  pledged  property,  and  he  is  responsible  for 
ordinary  negligence. ^^  A  pledgee  upon  transferring  pledged 
paper  to  a  third  person  without  authority  will  be  deemed,  at 
election  of  the  pledgor,  to  have  taken  it  at  its  face  value  in 
satisfaction  of  the  debt,  and  to  have  pledged  to  his  assignee  his 
own  personal  responsibility,  and  not  that  of  his  pledgor,  and  a 
subsequent  reassignment  to  such  pledgee  of  the  paper  will  not 
restore  the  pledgee  to  his  original  rights  with  the  pledgor.^^ 
The  pledgee  acquires  no  title  if  the  pledgor  had  none.^** 

§  6010.  Sale  under  pledge.— The  pledgee  may  collect  what  is 
due  to  him  by  a  sale  of  the  property  pledged,  when  performance  of 
the  act  for  which  a  pledge  is  given  is  due,  in  whole  or  in  part.^'^ 
However,  the  pledgee  may  entirely  disregard  the  pledge,  if  he 
so  desires,  and  sue  upon  the  original  debt,!^  and  possession  of 
the  pledged  property  does  not,  in  the  absence  of  statute  or  stipu- 
lation to  the  contrary,  change  that  right.^^ 

Before  sale  the  pledgee  must  demand  performance  of  the  thing 
to  be  done,  if  the  debtor  can  be  found,  and  must  give  actual 
notice  to  the  pledgor  of  the  time  and  place  at  which  the  property 
pledged  will  be  sold,  and  in  sufficient  time  to  enable  the  pledgor 
to  attend.  However,  the  notice  of  sale  may  be  waived  by  the 
pledgor,  and  also  the  demand.^"  The  waiver  of  demand  is  made 
by  contract,  or  else  by  a  positive  refusal  to  perform  after  per- 
formance is  due.2i 

11  Handley  v.  Pfister,  39  Cal.  283,  16  Newton  v.  Cardwell  Blue  Print 
2  Am.  Rep.  449.                                               etc.  Co.,  41  Colo.  492,  92  Pac.  914. 

12  Sacramento  Bank  v.  Alcorn,  121  17  Cal.  Civ.  Code,  §  3000. 

Cal.  379,  53  Pac.  813.  18  Farmers  &  M.   Bank  v.   Copsey, 

13  Handley  v.  Pfister,  39  Cal.  283,       134  Cal.  287,  66  Pac.  324. 

2  Am.  Rep.  449.  19  Sonoma    Val.    Bank   v.    Hill,   59 

14  St.  Losky  V.  Davidson,  6  Cal.  Cal.  107;  Ehrlich  v.  Ewald,  66  Cal. 
643 ;  Hawley  Bros.  v.  Brownstone,  123       97,  4   Pac.   1062. 

Cal.  643,  56  Pac.  468.  20  Cal.  Civ.  Code,  §§  3001-3003. 

15  Haber  v.  Brown,  101  Cal.  445,  35  21  Cal.  Civ.  Code,  §  3004. 
Pac.  1035. 
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§  6011.  Sale  by  auction. — The  sale  of  pledged  property  must 
be  made  by  public  auction,  in  the  manner  and  upon  the  notice 
of  sale  of  personal  property  under  execution.  The  surplus  must 
be  paid  to  the  pledgor  upon  demand. 22  Whenever  sale  is  had 
at  public  auction,  the  pledgee  or  pledge-holder  may  purchase  at  such 
sale.-^  An  invalid  sale  <jf  pledged  property  constitutes  a  conversion. 

§  6012.  Sale  of  securities. — A  pledgee  cannot  sell  any  evidence 
of  debt  pledged  to  him,  except  the  obligations  of  governments, 
states,  or  corporations;  but  he  may  collect  the  same  when  due.^^ 
An  indorsement  of  negotiable  paper  by  way  of  collateral  security 
cannot  make  him  liable  beyond  the  amount  due  upon  the  debt 
for  which  it  was  put  up  as  security.-^  Negotiable  instruments, 
choses  in  action,  stocks,  etc.,  may  be  so  pledged  as  to  be  made 
available  to  the  pledgee  for  satisfaction  of  the  debt  secured.^^ 
The  pledgee  takes  such  securities  subject  to  no  other  or  further 
defenses  than  those  of  a  bona  fide  purchaser  for  value.^'''^  The 
pledgee  may  sue  to  recover  the  debt  for  which  the  pledge  was 
given  without  first  exhausting  the  pledgees 

Although  section  3006  of  the  Civil  Code  of  California  prohibits 
the  sale  of  pledged  evidences  of  debt,  the  limitation  is  for  the 
benefit  of  the  pledgor,  and  he  may  waive  the  same.-^ 

§  6013.  Waiver  of  demand  and  notice. — The  pledgee  is  not 
required  to  give  notice  of  sale  of  pledged  property  where  the 
pledgor  has  expressly  waived  all  notice  to  himself  and  authorized 
the  pledgee  to  sell  at  private  sale,  as  in  such  case  the  provisions 
of  the  code  were  superseded  by  agreement  of  the  parties  as  well 
in  respect  to  the  notice  as  to  the  manner  in  which  the  sale  should 
be  madc^** 

§  6014.  Private  sale. — The  term  "private  sale"  does  not  mean 
merely  a  taking  over  of  the  property  by  the  pledgee  at  such  price 

22  Cal.  Civ.  Code,  §§  3005,  3008.  28  Ehrlieh    v.    Ewald,    66    Cal.    97, 

23  Cal.  Civ.  Code,  §  3010.  4  Pac.  1062;  Savings  Bank  v.  Middle- 

24  Cal.  Civ.  Code,  §  3006;  Kelly  v.  kaufif,  113  Cal.  463,  45  Pac.  840. 
Matlock,    85    Cal.    122,   24   Pac.    642;  29  McArthur    v.    Magee,    114    Cal. 
Hoult   v.   Eamsbottom,   127   Cal.    171,  126,  45  Pac.  1068. 

59  Pac.  587.  30  Williams  v.  Hahn,  113  Cal.  475, 

25  Haber  v.  Brown,  101  Cal.  445,  45  Pac.  815;  Bendel  v.  Crystal  I.  Co., 
35  Pac.  1035.  S2   Cal.   199,   22   Pac.   1112;    Lowe  v. 

26  Wright  V.  Ross,  36  Cal.  414.  Ozmun,    3    Cal.    App.    387,    86    Pac 

27  Payne    v.    Bensley,    8    Cal.    260,  729. 
68  Am.  Dec.  318. 


3313  FORECLOSURE   OF   PLEDGES.  §§  ti015-b017 

as  he  may  elect  to  cousider  an  offer,  but  a  sale  conducted  in  the 
manner  usually  and  ordinarily  followed  in  relation  to  private  sales 
of  property.^  ^  Plaintiff  and  his  assignor  being  present  at  time 
of  the  private  sale,  and  making  no  objection,  are  estopped  to 
object  to  its  validity.^^  The  pledgee  must  not  sell  for  an  amount 
less  than  an  offer  from  another  purchaser,  even  at  private  sale.^^ 

§  6015.  Action  to  redeem  and  for  accounting. — A  pledgor  can- 
not recover  possession  of  pledged  property  without  paying  his 
debt,  even  though  it  be  barred  by  the  statute  of  limitations.^* 
If  the  delivery  of  similar  property  is  sought,  the  ability  of  defend- 
ant to  make  such  delivery  must  be  pleaded  and  proved.^^  Inter- 
est stops  from  the  date  of  a  proper  offer  made  to  pay,  although 
the  prayer  of  the  complaint  does  not  ask  it.^^  The  time  in  which 
redemption  may  be  made  should  be  specified  in  the  decree.^'^ 

§  6016.  Action  for  damages  or  claim  and  delivery. — For 
wrongfully  parting  with  the  property,  or  refusing  to  return  it,  the 
pledgor  may  sue  the  pledgee  for  damages,  or  in  claim  and  delivery 
to  regain  the  property  itself,  or  may  bring  a  suit  to  establish  and 
enforce  his  right  of  redemption.^s  The  judgment  should  be  for 
the  value  of  the  property  (bonds)  at  the  date  of  conversion  or 
refusal  to  return,  with  a  recoupment  of  damages,  less  the  amount 
of  the  debt  at  the  date  of  the  conversion.^*  If  the  conversion  by 
sale  of  the  property  on  time  be  ratified  by  the  pledgor,  interest 
on  the  debt  of  the  pledgor  runs  to  the  date  the  property  is  paid 
for  by  the  terms  of  the  sale.*"  If  the  pledgee  renounces  the 
pledge  and  claims  the  property,  his  act  is  a  conversion  of  the 
property.*^ 

§  6017.  Foreclosure  upon  pledge. — Instead  of  selling  pledged 
property,  a  pledgee  may  foreclose  the  right  of  redemption  by  a 
judicial  sale,  under  the  direction  of  a  competent  court,  and  in 

31  Lowe  V.  Ozmun,  3  Cal.  App.  387,  36  Chapman  v.  Benedict,  3  Cal. 
86  Pac.  729.                                                      App.  399,  86  Pae.  736. 

32  Rose  V.  Doe,  4  Cal.  App.  680,  89  37  Id. 

Pac.   135.  38  Bell  v.  Bank  of  California,  153 

33  German-American  State  Bank  v.  Cal.  234,  94  Pac.  889. 
Spokane-Columbia  River  R.  R.  etc.  Co.  39  Lowe  v.  Ozmun,  3  Cal.  App.  387, 
49  Wash.  359,  95  Pac.  261.  86  Pac.  729. 

34  Puckhaber  v.  Henry,  152  Cal.  40  Demars  v.  Hudon,  33  Mont.  170, 
419,  125  Am.  St.  Rep.  75,  93  Pac.  114.  82  Pac.  952. 

35  Bell  V.  Bank  of  California,  153  4i  Lowe  v.  Ozmun,  3  Cal.  App. 
Cal.  234,  94  Pac.  889.  387,  86  Pac.  729. 
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that  case  may  be  authorized  by  the  court  to  purchase  at  the  sale.'*^ 
The  proceedings  and  their  effect  are  the  same  as  if  it  were  the 
foreclosure  of  a  mortgage. ■^^  The  power  to  sell  a  pledge  is  not 
exclusive,  and  being  a  benefit  to  the  pledgee,  may  be  waived  by 
him,  and  an  action  in  equity  be  brought  to  foreclose  the  security ; 
and  the  fact  that  a  deficiency  judgment  is  rendered  against  the 
pledgor  does  not  prevent  the  pledgee  from  maintaining  an  action 
upon  the  pledgor's  agreement  for  the  debt.^*  A  sale  by  judicial 
decree  may  be  had  without  calling  upon  the  pledgor  to  redeem.'*^ 
In  an  action  brought  to  recover  a  debt  secured  by  a  pledge,  it  is 
not  necessary  to  tender  the  pledged  property,  but  it  may  be 
retained  until  judgment  is  satisfied,  and  it  is  not  necessary 
that  the  judgment  should  provide  that  the  stock  should  be  sur- 
rendered upon  such  satisfaction.** 

§  6018.  Limitations. — The  right  to  foreclose  the  lien  of  a 
pledgee  will  lapse  if  the  action  is  not  brought  within  the  time 
required  by  the  general  statute  of  limitations  for  bringing  an 
action  upon  the  principal  obligation.*'^  The  pledgee  may,  by 
bringing  action  upon  the  principal  obligation,  keep  alive  his  lien ; 
and  if  suit  is  begun  and  judgment  recovered  so  as  to  keep 
alive  the  principal  obligation,  the  lien  of  the  pledge  is  not 
extinguished.** 

FORMS— FORECLOSURE  OF  PLEDGES. 

§  6019.     Complaint  for  foreclosure  of  pledge. 

Form  No.  1692. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  the  said  defendant  made 

42  Cal.  Civ.  Code,  §  3011;  Wilson  46  French  v.  McCarthy,  125  Cal. 
V.  Brannan,  27  Cal.  258;  Mauge  v.  508,  58  Pac.  154;  Sonoma  Bank  v. 
Heringhi,  26  Cal.  577.  Hill,   59   Cal.  107;   Allin  v.  Williams, 

43  Donahoe  v.  Gamble,  38  Cal.  340,  97  Cal.  403,  32  Pac.  441. 

99  Am.  Dec.  399;   Williams  v.  Ashe,  47  Mutual  Life  Ins.   Co.  v.   Pacific 

111  Cal.  180,  43  Pac.  595.  Fruit  Co.,  142  Cal.  477,   76  Pac.  67; 

44  Farmers'  etc.  Bank  v.  Copsey,  Conway  v.  Supreme  Council,  131  Cal. 
134  Cal.  287,  66  Pac.  324;  McArthur  437,  63  Pac.  727,  137  Cal.  384,  70 
V.  Magee,  114  Cal.  126,  45  Pac.  1068.  Pac.  223. 

45  Wright    V.    Ross,    36    Cal.    414;  48  Commercial  Sav.  Bank  v.  Horn- 
Mauge  V.  Heringhi,  26  Cal.  577;  Wil-  berger,  140  Cal.  16,  73  Pac.  625. 
son  v.  Brannan,  27  Cal.  258. 
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and  delivered  to  the  plaintiff  his  promissory  note,  in  writing,  of 
which  the  following  is  a  copy:  [Insert  copy  of  note.] 

II.  That  to  secure  the  payment  of  the  said  indebtedness,  and 
as  collateral  security  therefor,  the  defendant,  on  the  .  .  .  day 
of  .  .  . ,  19 . .  ,  pledged  and  delivered  to  this  plaintiff  the  f ollowing- 
ing  described  personal  property:  [insert  description],  upon  the 
understanding  and  agreement  then  and  there  made  between  the 
said  parties  that  in  case  the  said  defendant  should  well  and  truly 
pay  the  plaintiff  the  indebtedness  aforesaid,  with  interest  as 
agreed,  then  the  said  pledged  propertj^  should  be  returned  to  the 
said  defendant,  and  the  claim  of  the  plaintiff  thereon  should  be 
released;  otherwise,  that  the  said  pledge  should  remain  in  full 
force  and  effect.  [State  any  special  agreement  made  by  the 
parties.] 

III.  That  the  said  pledge  was  duly  filed  for  record  as  a  chattel 
mortgage  in  the  [proper  office],  on  the  .  .  .  day  of  .  .  .  ,  19. . 

IV.  That  the  defendant  did  not  pay  said  note  when  the  same 
became  due,  nor  has  he  yet  paid  the  same,  or  any  part  thereof, 
and  no  proceedings  have  been  had  at  law  for  the  recovery  of  said 
debt ;  and  that  there  is  now  due  from  the  defendant  to  the  plain- 
tiff thereon  the  sum  of  .  .  .  dollars,  with  interest  from  .  .  . ,  19 .  . 

Wherefore,  plaintiff  demands  judgment  against  the  said  defend- 
ant for  the  sum  of  .  .  .  dollars,  with  interest  from  the  .  .  .  day 
of  .  .  .,  19..,  and  costs,  and  that  the  said  pledge  be  adjudged 
to  be  a  chattel  mortgage  upon  said  property;  that  said  property 
be  sold  according  to  law,  and  the  proceeds  of  said  sale  applied 
to  the  payment  of  costs  and  expenses  and  the  demands  of  plaintiff 
herein. 

§  6020.  Complaint  by  pledgor  of  collateral  to  recover  excess 
of  money  collected  by  pledgee. 

Form  No.  1693. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .,  the  plaintiff,  being  then 
indebted  to  defendant  in  the  sum  of  .  .  .  dollars,  indorsed  and 
delivered  to  said  defendant,  as  a  collateral  security  for  the  pay- 
ment of  the  same,  a  certain  promissory  note  [describe  note]. 

II.  That  at  its  maturity  the  note  was  collected  by  defendant, 
and  by  the  application  of  the  moneys  so  received  by  him  said 
indebtedness  was  wholly  paid  and  extinguished. 
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III.  That  after  payment  of  said  indebtedness  there  remained 
in  the  hands  of  the  defendant  a  balance  of  .  .  .  dollars,  belonging 
to  this  plaintiff,  payment  of  which  plaintiff  demanded  of  defend- 
ant on  the  .  .  .  day  of  .  .  . ,  19. .,  but  no  part  thereof  has  been 
paid. 

[Demand  op  Judgment.] 

§  6021.    Defense — Allegation  that  bailment  is  held  as  pledge. 

Form  No.  1694. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  on  or  about  the  .  .  .  day  of  .  .  . ,  19. .,  the  defendant 
loaned  to  the  plaintiff  the  sum  of  .  .  .  dollars,  which  loan  is  still 
due  and  unpaid,  and  that  the  said  [property  bailed]  was  there- 
after [or,  at  the  time  of  said  loan]  delivered  by  the  plaintiff  to 
the  defendant  as  security  for  the  repayment  of  said  loan,  and  is 
still  held  by  the  defendant  for  that  purpose. 
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CHAPTER  CXL. 

FORECLOSUEE  OF  VENDOR'S  LIEN. 

§  6022.  Vendor 's  lien  defined, — The  vendor  has  in  all  cases  an 
equitable  lien  upon  the  estate  sold  for  the  unpaid  and  unsecured 
purchase  money,  as  between  himself  and  vendee  and  his  successors/ 
unless  waived  by  agreement,  express  or  implied ;  and  if  the  fraud  of 
the  vendee  induces  the  vendor  to  believe  that  he  has  been  paid  in 
full  when  he  has  not,  such  vendor  may  enforce  his  vendor's  lien 
upon  the  property  sold,  and  the  same  rule  applies  where  payment  is 
made  in  land  or  notes  and  mortgages  taken  in  exchange  upon  the 
fraudulent  representations  of  the  vendee. ^  A  transfer  of  the  con- 
tract of  sale  given  by  the  vendor  in  trust  to  pay  debts,  the  surplus 
to  be  returned,  does  not  waive  the  lien.^  The  seller  of  personal 
property  has  a  lien  thereon  for  the  unpaid  purchase  price,  which 
may  be  enforced  as  in  case  of  a  pledge;  provided,  however,  that 
the  property  must  be  in  his  possession  when  the  price  becomes 
due.^ 

§  6023.  Nature  and  extent  of  vendor's  lien. — A  vendor's  lien 
is  valid  against  every  one  claiming  under  the  debtor,  except  a 
purchaser  or  incumbrancer  in  good  faith  and  for  value.^  The 
lien  which  the  vendor  of  real  property  retains,  after  an  absolute 
conveyance,  for  the  unpaid  purchase  money,  is  not  a  specific  and 
absolute  charge  upon  the  property,  but  a  mere  equitable  right 
to  resort  to  it  upon  failure  of  payment  by  the  vendee.^  The 
vendor's  lien  on  the  land  conveyed  is  not  lost  by  his  taking  the 
notes  of  the  purchaser  for  the  purchase  money;  '^  nor  by  accepting 
a  worthless  mortgage  note  in  part  payment.^  And  the  lien  equally 
exists,  whether  the  instrument  amounts  to  a  conveyance  or  merely 

1  Cal.  Civ.  Code,  §§  3046-3048.  6  Sparks    v.    Hess,    15    Cal.    186; 

2  Gee  V.  McMillian,  14  Or.  268,  Hill  v.  Grigsby,  32  Cal.  58.  See 
58  Am.  Rep.  315,  12  Pac.  417;  Rhodes  Avery  v.  Clarke,  87  Cal.  619,  22  Am. 
V.  Arthur,  19  Okla.  520,  92  Pae.  244.  St.  Rep.  272,  25  Pac.  919;   Claiborne 

3  Cal.   Civ.   Code,   §    3047.  v.    Castle,    98    Cal.    30,    32    Pae.    807; 

4  Cal.  Civ.  Code,  §  3049.  Waddell  v.  Carlock,  41  Ark.  523. 

5  Cal.    Civ.    Code,    §    3048.      As   to  7  Cal.  Civ.  Code,  §   3046. 
purchaser's    lien    for    money    paid,    in  8  Rhodes  v.   Arthur,   19   Okla.  520, 
case    of    a    failure    of    consideration,  92  Pac.  244. 

see  Cal.  Civ.  Code,  §  3050. 
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to  an  executory  contract.^  The  execution  of  two  notes  for  the 
amount  due  upon  a  note  and  mortgage,  when  the  mortgage  is 
not  canceled,  will  not  defeat  an  action  for  the  foreclosure  of  the 
same,  commenced  after  the  second  notes  are  due  and  unpaid. i® 
But  a  vendor's  lien  does  not  exist  where  a  mortgage  security  is 
taken  for  the  purchase  money.  The  silent  lien  of  the  vendor 
is  extinguished  whenever  he  manifests  an  intention  to  abandon 
or  not  to  look  to  it.  And  this  intention  is  manifested  by  taking 
other  and  independent  security  upon  the  same  land,  or  a  portion 
of  it,  or  on  other  land,^^  but  not  in  case  of  a  chattel  mortgage 
to  secure  a  part,  though  such  chattel  mortgage  must  be  exhausted 
first.i2  A  verbal  agreement  by  the  vendee  to  reconvey  the  land 
to  the  vendor,  if  he  does  not  pay  the  purchase  price,  does  not 
prevent  the  enforcement  of  a  vendor's  lien.^^ 

§  6024.  Vendee's  lien. — The  vendee  of  real  property  has  a 
special  lien  upon  property  contracted  to  purchase,  independent  of 
possession,  for  any  money  paid  on  the  contract  which  he  may  be 
entitled  to  recover  back,  in  case  of  a  failure  of  consideration. i* 

§  6025.  Parties. — Purchase  money  is,  in  equity,  a  lien  on  land 
sold  where  the  vendor  has  taken  no  separate  security.^^  Married 
women  are  included  in  this  rule.^^  And  when  the  vendor  has  not 
conveyed  the  title,  his  position  is  analogous  to  that  of  a  mort- 
gagee.^'^  Where  three  persons  are  jointly  and  equally  interested 
in  the  unpaid  purchase  price  of  land,  one  of  them  cannot  claim 
and  enforce  a  vendor's  lien  therefor.^^ 

§  6026.  Right,  when  enforced. — The  equitable  right  may  be 
enforced  in  the  lirst  instance,  and  before  the  vendor  has  exhausted 
his  legal  remedy  against  the  personal  estate  of  the  vendee.  The 
court,  after  determining  the  amount  of  the  lien,  can,  by  its  decree, 
either  direct  a  sale  of  the  property  for  its  satisfaction,  and  execu- 
tion for  any  deficiency,  or  award  an  execution  in  the  first  place, 

9  Walker  v.   Sedgwick,   8  Cal.   398.       56  Am.  Dec.  322;  Hill  v.  Grigsby,  32 

10  Creary  v.  Bowers,  (Cal.  Sup.  Ct.,  Cal.  .55;  Chilton  v.  Braideu's  Admx,, 
Jan.   Term,   18G2),   not   reported.  2  Black,  458,  17  L.   Ed.  304. 

11  Hunt  V.  Waterman,  12  Cal.  301.  16  Id. 

12  Gates  V.  Green,  151  Cal.  65,  90  17  Salmon  v.  Hoffman,  2  Cal.  138, 
Pac.   189.  56    Am.    Dec.    322;    Hill   v.    Grigsby, 

13  Gallagher  v.  Mars,  50  Cal.  23.  32  Cal.  55. 

14  Cal.  Civ.  Code.  §   3050.  18  Salomon  v.  Martin,  17  Colo.  App. 

15  Salmon  v.  Hoffman,  2  Cal.  138,  60,  67  Pac.  25. 
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and  a  sale  only  in  the  event  of  its  return  unsatisfied,  as  the  justice 
of  the  ca:_e  may  require.^^  A  holder  of  a  contract  for  sale  of  land 
seeking  a  strict  foreclosure  of  a  lien  for  the  unpaid  portion  of  the 
purchase  price  must  allow  defendant  a  reasonable  time  in  which 
to  make  payments.^*^ 

§  6027.  Waiver  of  lien. — The  equitable  lien  which  a  vendor  of 
real  estate,  after  an  absolute  conveyance,  has  for  the  unpaid  pur- 
chase money  is  waived  by  the  taking  of  a  mortgage  to  secure  the 
same,  although  the  mortgage  is  void  and  cannot  be  enforced.^i 
B.  made  a  parol  gift  to  his  daughter  R.,  who  took  and  kept  pos- 
session of  the  same  twelve  years.  She  then  sold  the  land  to  M., 
receiving  his  notes  therefor,  and  B.,  at  her  request,  conveyed  the 
land  to  M.  As  against  the  purchaser,  R.  had  a  vendor's  lien.22 
If  sale  is  made  to  one  with  permission  to  sell  to  others  or  to  a 
corporation,  and  stock  is  taken  in  part  payment,  the  vendor's 
lien  is  waived.^^ 

§  6028.  Complaint  or  bill.— Alleging  that  the  vendor  tendered 
a  warranty  deed  at  the  end  of  the  specified  time,  and  demanded 
the  payment  of  the  purchase  price,  and  that  the  purchaser  refused 
to  accept  the  deed  or  pay  the  price,  sufficiently  avers  tender  of  the 
deed.2*  A  general  averment  in  the  complaint  to  enforce  the 
vendor's  lien,  that  the  mortgage  is  defective  as  a  security,  is 
not  sufficient  to  withdraw  the  case  from  the  general  rules  of 
€qmty.25  In  a  bill  in  equity  to  enforce  the  lien,  it  is  not  neces- 
sary to  allege  the  issuance  of  execution  under  a  judgment  at  law 
previously  obtained  by  the  vendor  against  the  purchaser  for  the 
amount  due,  and  the  return  of  nulla  hmia  to  sustain  the  allegation 
of  insolvency.28 

19  Sparks  v.  Hess,  15  Cal.  186 ;  Hill  contract  waives  the  lien,  see  Cal.  Civ. 
V.    Grigsby,    32    Cal.    58;    Burgess   v.       Code,   §   3047. 

Fairbanks,   83   Cal.   215,    17   Am.   St.  23  Dalliba  v.  Riggs,  7  Idaho,  779, 

Rep.  230,  23  Pac.  292.  67  Pac.  430. 

20  Flanagan's  Estate  v.  Great  Cen.  24  Ayars  v.  O'Connor,  45  Wash. 
Land  Co.,  45  Or.  335,  77  Pac.  485.  132,  88  Pac.  119. 

21  Camden  v.  Vail,  23  Cal.  633.  See,  25  Hunt  v.  Waterman,  12  Cal.  305. 
also,  Baum  v.  Grigsby,  21  Cal.  172,  26  Walker  v.  Sedgwick,  8  Cal.  398; 
81  Am.  Dec.  153;  Remington  v.  Hig-  Flanagan's  Estate  v.  Great  Cen.  Land 
gins,  54  Cal.  620;  Claiborne  v.  Castle,  Co.,  45  Or.  335,  77  Pac.  485.  As  to 
98  Cal.  30,  32  Pac.  807;  Samuel  v.  sufficiency  of  complaint  to  enforce 
Allen,  98  Cal.  406,  33  Pac.  273.  vendor's    lien,    see    Burgess    v.    Fair- 

22  Russell  V.  Watt,  41  Miss.  602,  93  banks,  83  Cal.  215,  17  Am.  St.  Rep. 
Am.  Dec.  270.    As  to  when  transfer  of  230,  23  Pac.  292. 
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§  6029.  Failure  of  performance. — It  could  not  be  a  defense 
that  only  one  note  was  due,  as  that  would  be  sufficient  to  show  a 
failure  of  perf ormance.^^ 

§  6030.  Jurisdictional  defense. — An  action  to  foreclose  a  ven- 
dor's lien  must  be  commenced  in  the  county  in  which  the  land. 
or  some  part  thereof,  is  situated.  And  the  superior  court  of  a 
county  in  which  no  part  of  the  property  is  situated  is  without 
jurisdiction  of  such  action,  and  a  demurrer  to  the  complaint  upon 
the  ground  that  the  court  has  no  jurisdiction  of  the  subject-matter 
of  the  action  should  be  sustained.^^ 

§  6031.  Defenses  of  vendee. — An  answer  in  an  action  to 
enforce  a  vendor's  lien  which  set  up  a  homestead  exemption  is 
demurrable  when  it  does  not  contain  such  a  statement  of  facts 
that  the  court  can  determine  whether  the  homestead  right  existed 
or  not.2»  Defendant  is  entitled  to  have  the  security  afforded  by  a 
chattel  mortgage  exhausted  before  the  vendor's  lien  upon  the  land 
is  enforced.30  The  defective  title  of  the  vendor  is  no  defense  in 
the  absence  of  fraud.^^  Defendant  vendee  cannot  retain  posses- 
sion and  refuse  to  pay  on  the  ground  that  the  vendor  cannot 
convey  a  good  title  to  part  of  the  land;^^  and  the  proper  action 
in  such  case  would  be  one  to  quiet  title  against  the  vendee's 
claim  of  ownership.^s 

§  6032.  Rescission — Prior  judgment. — A  vendor,  after  suit  and 
judgment  had  upon  promissory  notes  given  as  purchase  price  of 
land,  may  still  rescind  the  contract  of  sale  and  retake  the  land  for 
failure  to  pay  subsequent  installments;  but  such  rescission  oper- 
ates to  avoid  the  prior  judgment,  and  may  be  pleaded  by  the  judg- 
ment debtor.^* 

§  6033.  Eecree. — The  decree  requiring  defendant  to  pay  a  cer- 
tain amount  within  ninety  days,  or  have  his  equitable  interest 

2-7  Creary  v.  Bowers   (Gal.  Sup.  Ct.  31  O'Sullivan    v.    Griffith,    153    Cal. 

Jan.   Term,   1862),   not   reported.  502,  95  Pae.  873,  96  Pac.  323;  Phenix 

28  Urton    V.    Wooliey,    87    Cal.    38,      v.  Bijclich    (Nev.),  95  Pac.  351. 

25   Pac.   154;    Southern  Pacific   R.   R.  32  Bruschi   v.   Quail   Min.   etc.   Co., 

Co.  V.  Pixley,   103   Cal.   118,  37   Pac.  147  Cal.  120,  81  Pac.  404. 

194.  33  Beckman  v.  Waters,  3  Cal.  App. 

29  Pratt  V.  Delevan,  17  Iowa,  307.  734,  86  Pac.  997. 

30  Gates  v.  Green,  151  Cal.  65,  90  34  Ward  v.  Warren,  44  Or.  102,  74 
Pac.  189.  Pac.  482. 
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foreclosed,  should  also  require  plaintiff  to  execute  a  sufficient 
deed  contemporaneously  with  the  payment,  or  suffer  a  dismissal 
of  his  bill.^^  If  a  sale  is  ordered  to  satisfy  the  lien,  no  time  need 
be  allowed  the  vendee  in  which  to  perform  the  conditions  of  the 
contract. 3"  If  the  vendor's  deed  is  placed  in  escrow,  according 
to  agreement,  and  he  then  transfers  the  land  to  a  corporation,  sub- 
ject to  the  agreement  and  deed,  such  corporation  may  enforce 
the  vendor's  lien  without  putting  up  a  deed  from  itself;  and  the 
decree  of  foreclosure  may  require  payment  of  all  the  price  at  a 
time  prior  to  when  some  of  the  payments  are  due.^'^  The  decree 
may  be  made  for  a  sale  of  the  land  to  satisfy  the  vendor's  lien, 
without  a  prayer  for  equitable  relief. ^s 

§  6034.  Ejectment — Unlawful  detainer. — Defendant  in  eject- 
ment must  show  that  he  tendered  not  only  the  back  installments, 
but  the  whole  balance  of  the  purchase  price  of  the  premises,  upon 
the  execution  of  a  deed  thereto.^^  A  vendee  having  obtained 
possession  of  land  under  an  agreement  to  purchase,  failing  to 
comply  with  his  agreement,  and  the  possession  of  the  premises 
having  been  duly  demanded  of  him,  is  guilty  of  unlawful  detainer, 
and  the  complaint  alleging  such  facts  is  sufficient,  though  it  does 
not  allege  the  agreement  to  be  in  writing  or  that  plaintiff  is  the 
owner.^*'  If  time  is  not  of  the  essence  of  the  contract,  the  vendor 
cannot  eject  the  vendee  for  failure  to  pay  the  balance  without 
showing  an  abandonment  of  the  contract.^^ 
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§  6035.    Complaint  of  vendor  against  purchaser,  to  enforce  lien. 

Form  No.  1695. 
[Title.] 

The  plaintiff  complains,  and  alleges : 

I.  That  on  the  .  ,  .  day  of  .  .  . ,  19. .,  at  .  .  . ,  the  plaintiff 

sold  and  conveyed  to  the  defendant  .  .  .  acres  of  land,  situated 

35  Wollenberg  v.  Eose,  41  Or.  314,  39  Belger  v.  Sanchez,  137  Cal.  614, 

68  Pac.  804.  70  Pae.  738. 

3G  Gates  V.  Green,  151  Cal.  65,  90  40  Euth  v.  Smith,  29  Colo.  154,  68 

Pac.  189.  Pac.  278. 

37  Flanagan's  Estate  v.  Great  Cen.  41  Brixen    v.    Jorgensen,    28    Utah, 
Land  Co.,  45  Or.  335,  77  Pac.  485.  290,   107   Am.   St.   Eep.   720,   78   Pac. 

38  Gumaer  v.  Draper,  33  Colo.  122,  674. 
79  Pac.  1040. 
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in  [describe  the  premises  specifically],  for  the  sum  of  .  .  .  dol- 
lars, for  which  the  defendant  agreed  to  pay  the  plaintiff  the  sum 
of  .  .  .  dollars.     [State  terms  of  sale.] 

II.  That  the  defendant  is  indebted  to  the  plaintiff  on  account 
of  said  sale  and  conveyance  in  the  sum  of  .  .  .  dollars,  no  part  of 
which  has  been  paid. 

III.  That  the  plaintiff  has  a  lien  as  vendor  upon  said  premises 
for  the  payment  of  said  purchase  money,  which  he  claims  in  this 
action. 

Wherefore  the  plaintiff  demands  judgment: 

1.  For  the  said  sum  of  .  .  .  dollars,  with  interest  from  the 
.  .  .  day  of  .  .  . ,  19. . 

2.  That  the  said  premises  may  be  ordered  sold  for  the  payment 
thereof  [etc.] 

§  6036.  Complaint  of  vendor  against  purchaser  and  his  gran- 
tee and  judgment  creditors,  to  enforce  lien. 

Form  No.  1696. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  he  was  owner  in  fee  of  the  real  property  hereinafter 
described,  and  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  he  sold  the  same  to 
the  defendant  A.  B.,  for  the  sum  of  .  .  .  dollars,  and  thereupon 
by  his  deed  convej-ed  the  same  to  the  defendant  A.  B.  [in  fee], 
which  premises  are  described  as  follows:  [Description  as  in 
deed.] 

II.  That  the  said  A.  B.  paid  the  plaintiff  .  .  .  dollars,  part  of 
said  purchase  money,  and  on  the  .  .  .  day  of  .  .  . ,  19. .,  at  .  .  . , 
gave  to  the  plaintiff  his  promissory  note  for  .  .  .  dollars,  the 
residue  thereof,  payable  on  the  .  .  .  day  of  .  .  . ,  19. . 

III.  That  on  the  .  .  .  day  of  .  .  . ,  19. .,  at  .  .  . ,  the  plaintiff 
demanded  payment  of  the  defendant  A.  B.  [of  said  note,  or]  of 
the  residue  of  said  purchase  money,  but  he  did  not  pay  the  same. 

IV.  That  the  said  C.  D,  purchased  of  the  said  A.  B.  a  portion 
of  said  premises,  with  the  full  knowledge  that  the  said  A.  B.  had 
not  paid  the  balance  of  said  purchase  money,  and  took  a  convey- 
ance from  the  said  A.  B.  to  him  for  the  said  premises  so  by  him 
purchased  of  the  said  A.  B. 

V.  That  the  said  E.  F.  claims  to  have  recovered  judgment 
against  the  said  A.  B.  for  .  .  .  dollars,  on  the  .  .  .  day  of  ...  , 
19..,  in  the  .  .  .  court,  in  the  .  .  .  county,  state  of  .  .  . ,  and 
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has  caused  execution  to  be  issued  thereon,  and  is  proceeding  to 
sell  the  part  of  said  premises  not  sold  to  the  said  C.  D.,  whereby 
the  said  plaintiff  will  wholly  lose  the  balance  of  the  said  purchase 
money,  as  the  said  A.  B.  is  wholly  insolvent  and  unable  to  pay 
the  same. 

Wherefore  the  plaintiff  demands  judgment: 

1.  Against  the  said  A.  B.  for  the  said  sum  of  .  .  .  dollars, 
together  with  interest  thereon  from  the  .  .  .  day  of  .  .  .,  19.., 
and  the  costs  of  this  action. 

2.  That  in  case  the  said  A.  B.  shall  not  pay  the  said  judgment, 
that  the  said  premises  may  be  sold,  and  so  much  of  the  proceeds 
as  may  be  necessary  be  applied  to  the  payment  of  the  judgment 
so  to  be  rendered. 
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CHAPTER  CXLL 

FORECLOSURE  OF  MECHANIC'S  AND  MATERIALMAN'S  LIENS. 

§  6037.  In  general. — A  lien  is  a  charge  imposed  upon  specific 
property,  by  which  it  is  made  securitj^  for  the  performance  of  an 
act.^  A  person  claiming  the  benefits  of  the  mechanic's  lien  statute 
must  bring  himself  clearly  within  its  provisions.^  The  lien  cannot 
be  enforced  for  anything  other  than  the  thing  for  which  it  was 
given. 3  Liens  against  two  or  more  buildings  may  be  included  in 
one  claim,  but  the  amount  due  on  each  must  be  designated.* 

§  6033.  Alteration  in  bmlding". — Changing  the  form  or  struc- 
ture of  a  building,  or  its  alteration  to  adapt  it  to  other  than  its 
original  uses,  brings  it  within  the  statute.^ 

§  6039.  Credits  and  offsets. — The  words  "payments  and  off- 
sets" are  substantially  equivalent  to  the  words  "credits  and  ofi'- 
sets."8 

§  6040.  Complaint  by  subcontractor. — In  New  York,  where 
the  proceeding  is  by  a  subcontractor,  his  complaint  must  aver  that 
the  labor  or  materials  were  furnished  in  conformity  with  the  con- 
tract between  the  owner  and  the  original  contractor.'^  The  com- 
plaint must  show  that  the  claimant  has  taken  the  requisite  steps 
to  create  a  lien.^  A  superintendent  employed  by  the  contractor  is 
not  entitled  to  a  lien  for  services  rendered  in  traveling  about  and 

1  Cal.  Code  Civ.  Proc,  §  1180.  New  York,  2  E.  D.  Smith,  558.     See, 

2  Pitsclike  V.  Pope,  20  Colo.  App.  also,  Cunningham  v.  .Tones,  4  Abb. 
328,  78  Pae.  1077;  Volker  v.  Vance,  Pr,  433;  Doughty  v.  Devlin,  1  E.  D. 
32  Utah,  74,  125  Am.  St.  Kep.  828,  88  Smith,  625;  Kennedy  v.  Paine,  1  E. 
Pae.  896.  D.   Smith,   651;    Cronk   v.   "Whittaker, 

3  Frowenfcld  v.  Hastings,  134  Cal.  1  E.  D.  Smith,  647;  Hauptman  v. 
128,  66  Pae.   178.  Halsey,    1    E.    D.    Smith,    668.      Com- 

4  Eeeles  Lumber  Co.  v.  Martin,  31  pare  Eicker  v.  Shadt,  5  Tex.  Civ.  App. 
Utah,  241,  87  Pae.  713.  460,  23  S.  W.  907;   Teahen  v.  Nelson, 

5  Donahue  v.  Cromartie,  21  Cal.  86.  6   Utah,   363,   23   Pae.   764;    Ditto   v. 

6  Preston  v.  Sonora  Lodge,  39  Cal.  Jackson,  3  Colo.  App.  281,  33  P&e.  8]. 
119.  8  Foster  v.  Poillon,  2  E.  D.  Smith, 

7  Broderick  v.  Poillon,  2  E.  D.  556;  Conkright  v.  Thompson,  1  E.  D. 
Smith,  554;    Quinn  v.  Mayor  etc.  of  Smith,   661. 
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urging  dealers  to  hasten  the  delivery  of  materials  purchased  for 
the  job.9 

§  6041.  Construction  of  averment. — The  reasonable  construc- 
tion of  an  allegation  in  a  complaint,  that  "plaintiff  furnished 
the  material  between  the  sixth  day  of  April,  1862,  and  the  twenty- 
eighth  day  of  June,  1862,"  is  that  the  plaintiff  commenced  fur- 
nishing the  materials  on  the  sixth  day  of  April,  and  continued 
furnishing  the  same  from  time  to  time  up  to  June  2Sth.i<>  The 
omission  to  allege  in  the  complaint  the  time  when  the  building 
was  commenced  is  cured  by  the  allegation  that  the  lien  of  the 
defendants  accrued  subsequently  to  the  lien  of  the  plaintiff.  This 
allegation,  if  denied,  presents  an  issue  under  w^hich  all  evidence 
as  to  the  time  when  the  building  was  commenced  would  be  admis- 
sible.ii 

§  6042.  Description  of  premises. — A  complaint  is  sufficient  if 
it  describes  the  premises  sufficiently  to  enable  the  sheriff  to  de- 
termine beyond  a  doubt  the  premises  to  be  sold;  and  the  street 
number  of  the  premises  should  be  shown,  or  the  plaintiff's  igno- 
rance of  it  averred.^2  The  employees  of  the  contractor  have  no 
lien  on  the  building  as  principals.^^  The  following  notice  of  a 
mechanic 's  lien  does  not  contain  such  a  description  of  the  premises 
as  the  statute  contemplates:  "A  dwelling-house  lately  erected 
by  me  for  J.  W.  Conner,  situated  on  Bryant  street,  between  Second 
and  Third  streets,  in  the  city  of  San  Francisco,  on  lot  No.  ..." 
The  fact  that  Conner  owned  no  other  building  on  that  street 
would  not  cure  the  defect.^* 

The  legislature  of  1907  attempted  to  remove  the  technicality 
usually  enforced  by  making  the  lien  valid  in  spite  of  such  mis- 
takes and  errors,  unless  the  court  finds  that  such  errors  were 

9  Pitschke  v.  Pope,  20  Colo.  App.  14  Montrose  v.  Conner,  8  Cal.  344. 
Saa,  78  Pac.  1077.                                            But  see  Springer  v.  Keyser,  6  Whart. 

10  McCrea  v.  Craig,  23  Cal.  522.  (Pa.)     187;     Marker    v.    Conrad,    12 

11  Eust-Owen  Lumber  Co.  v.  Fitch,  Serg.  &  R.  (Pa.)  301,  14  Am.  Dec. 
3  S.  Dak.  213,  52  N.  W.  879.  As  to  691;  Tibbetts  v.  Moore,  23  Cal.  212. 
allegation  of  date  of  completion  of  For  insufficient  description,  see  Hen- 
building,  see  Cohn  v.  Wright,  89  Cal.  dy  v.  Pacific  Cable  Co.,  24  Or.  152, 
86,  26  Pac.  643.  33   Pac.   403.     For   sufficient   descrip- 

12  For  description  of  real  property  tion,  see  Willamette  S.  M.  Co.  v. 
in  complaint,  see  Cal.  Code  Civ.  Proc,  Kremer,  94  Cal.  205,  29  Pac.  633; 
§  455;  Duffy  v.  McManus,  3  E.  D.  Whiteside  v.  Lebcher,  7  Mont.  473,  17 
Smith,  657,  4  Abb.  Pr.  432.  Pac.  548;   Lignoski  v.   Crooker   (Tex. 

13  Dore  V.  Sellers,  27  Cal.  588.  Civ.  App.)   22  S.  W.  774, 
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made  with  intent  to  defraud,  or  that  an  innocent  third  party, 
without  notice,  became  the  bona  fide  owner  of  the  property,  and 
the  notice  was  so  defective  as  not  to  put  the  party  upon  further 
inquiry.15  The  description  in  the  complaint  may  be  made  by 
reference  to  the  claim  of  lien,  and  in  the  decree  by  describing  the 
house,  ordering  a  sale  of  the  house  and  the  land  on  which  it 
stands.^®  A  case  cannot  be  reversed  because  the  decree  does  not 
show  how  much  land  is  necessary  for  the  building's  occupation.^"^ 

§  6043.  Interest  of  third  parties. — The  rights  and  interest  of 
third  parties,  purchasers  and  incumbrancers,  prior  to  the  suit, 
are  affected  only  in  a  similar  degree  as  upon  a  foreclosure  of  a 
mortgage. 18  A  purchaser  of  the  property  at  foreclosure  sale  is 
the  real  party  defendant.^* 

§  6044.  Ownership — Interest  in  the  premises. — Where  a  com- 
plaint to  enforce  a  mechanic's  lien  alleges  that  at  the  time  the 
materials  were  furnished  a  certain  party  was  the  owner  and  re- 
puted owner  of  the  land,  and  seeks  to  subject  the  interest  of  such 
owner  to  the  lien,  but  the  lien  notice,  upon  which  the  action  is 
founded,  alleges  that  the  materials  were  furnished  at  the  instance 
and  request  of  another  party,  the  interest  of  the  latter  not  being 
described,  the  complaint  does  not  state  a  cause  of  action  against 
either.^^*  The  ownership  required  may  be  of  only  a  leasehold 
interest.  The  lien  is  then  subject  to  the  legal  title.21  Under  the 
laws  of  South  Dakota,  an  averment  in  the  complaint  as  against 
persons  made  defendants,  other  than  the  owner  of  the  premises 
sought  to  be  charged  with  the  lien,  that  they  have,  or  claim  to 
have,  some  interest  in  or  lien  upon  the  premises,  which  lien  or 
interest,  if  any,  accrued  subsequently  to  the  lien  of  the  plaintiff, 
is  sufficient;  and  if  such  defendants  have  any  interest  in  or  lien 
upon  the  premises,  they  must  set  it  out  if  they  desire  to  defend 
the  action.22     A  complaint  to  foreclose  a  mechanic's  lien  which 

15  Cal.  Code  Civ.  Proc,  §  1203a.  19  McEwen  v.  Union  Bank  etc.  Co., 

16  Newell  V.  Brill,  2  Cal.  App.  61,       35   Mont.   470,  90   Pac.   359. 

83  Pac.  76.  "**  Cutter  v.  Striegel,  4  Wash.  346, 

17  Sidlinger  v.  Kerkow,  82  Cal.  45,       30  Pac.  326. 

22   Pac.   932;    Sachse   v.  Auburn,   95  21  Crutcher  v.  Block,  19  Okla.  246, 

Cal.  651,  30  Pac.  800.  91  Pac.  895;  Owen  v.  Casey,  48  Wash. 

18  Whitney  v.  Higgins.  10  Cal.  547,       67?.,  94  Pac.  473, 

70  Am.  Dec.  748.     But  see  Cal.  Code  22  Rust-Owen  Lumber  Co.  v.  Fitch, 

Civ.  Proc,  §  1186.  3  S.  Dak.  213,  52  N.  W.  879. 
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makes  the  assignee  of  the  estate  of  the  i^erson  to  whom  the  mate- 
rials were  furnished  a  party,  and,  without  describing  him  as 
assignee,  merely  alleges  that  he  has  some  interest  in  the  premises, 
must  be  interpreted  as  directed  against  such  party's  interest  in 
his  personal  capacity,  and  not  as  assignees.^^ 

§  6045.  Jurisdiction. — The  proceeding  to  enforce  a  mechanic's 
lien  under  the  California  law  of  1861  was  a  special  case,  and 
county  courts  had  jurisdiction  ;24  but  under  the  Code  of  Civil 
Procedure,  superior  courts  now  have  exclusive  jurisdiction.  In 
New  Mexico,  there  is  concurrent  jurisdiction  in  law  and  equity 
on  the  subject  of  the  enforcement  of  liens.-^  The  proceeding  to 
enforce  a  mechanic's  lien  must  be  taken  upon  the  equity  side  of 
the  court.^s    The  proceeding  is  equitable  in  its  nature.-'^ 

The  court  has  no  jurisdiction  to  foreclose  on  community  prop- 
erty as  to  the  wife,  unless  she  is  made  a  party  and  served  with 
proper  notice  within  the  statutory  period.^^  Jurisdiction  is  not 
affected  by  the  ownership  of  fee  title  being  in  the  government, 
when  no  attempt  is  made  to  foreclose  upon  that  title.^* 

§  6046.  Notice  of  lien — Allegations. — It  must  affirmatively 
appear  from  the  complaint,  in  a  suit  to  foreclose  a  mechanic's  or 
laborer's  lien,  that  the  notice  filed  contained  all  the  essential  pro- 
visions required  by  statute.^^  The  fact  that  a  contract  as  to  one 
item  is  improperly  set  out  in  the  notice  will  not  render  it  void  as 
to  the  other  items.^^  The  plaintiff  must  in  his  complaint  allege 
everything  essential  to  the  existence  and  establishment  of  his 
claim,  and  by  allegations,  both  specific  and  general,  bring  himself 
literally  within  the  terms  of  the  statute.^^     ^  |)Qi  iq  enforce  a 

as  Quinby  v.  Slipper,  7  Wash.  475,  Shipbnilding    Co.,    36   Wash.    333,    78 

38  Am.  St.  Rep.  899,  35  Pac.  116.  Pac.  996. 

24  McNiel  V.  Borland,  23  Cal.  144.  29  Jarrell   v.   Block,    19   Okla.   467, 

25  Hobbs  V.  Spiegelberg,  3  N.  Mex.  92  Pac.  167. 

222  (357),  5  Pac.  529.  30  Pilz  v.  Killingsworth,  20  Or.  432, 

26  Finane  v.  Las  Vegas  etc.  Imp,  26  Pac.  305;  Wagner  v.  Hansen,  103 
Co.,  3  N.  Mex.  256  (411),  5  Pac.  725;  Cal.  104,  37  Pac.  195;  Texas  etc.  E. 
Straus  V.  Finane,  3  N.  Mex.  260  R.  Co.  v.  Orman,  3  N.  Mex.  365  (652), 
(398),  5  Pac.  729;  Rupe  v.  New  Mex-  9  Pac.  595. 

ico    Lumber    Assoc,    3    N.    Mex.    261  31  Linck  v.  Johnson,  134  Cal.  xix, 

(393),    5    Pac.    730.  GG  Pac.  674. 

27  Williams  v.  Uncompahgre  Canal  32  Arkansas  River  etc.  Canal  Co. 
Co.,  13  Colo.  469,  22  Pac.  806.  v.   Flinn,   3   Colo.   App.   381,   33    Pac. 

:iS  Northwest  Bridge  Co.  v.  Tacoma       1006;  Mouat  Lumber  Co.  v.  Freeman, 
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mechanic's  Hen  on  railroad  property,  referring  to  the  notices  filed, 
as  prescribed  by  statute,  and  setting  out  in  detail  the  work  and 
labor  performed  and  materials  furnished,  is  sufficient,  though  it 
does  not  specifically  set  out  the  particular  items  stated  in  the 
notice. 33  Section  1187  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia requires  the  claimant  of  a  mechanic's  lien  to  state  the  name 
of  the  o^\Tier  or  reputed  owner,  if  known,  of  the  property  to  be 
charged  with  the  lien ;  but  if  the  names  are  not  known,  the  claim 
filed  is  sufficient  under  the  statute  if  it  is  silent  upon  the  subject. 
And  a  complaint  to  foreclose  a  mechanic's  lien  sufficiently  avers 
notice  to  the  owner  of  land  of  the  construction  of  the  building  if 
it  alleges  that  the  building  was  constructed  upon  said  land  with 
the  knowledge  of  each  of  said  defendants,  the  owner  of  the  land 
being  one  of  the  defendants.^^ 

No  mistakes  or  errors  in  the  statement  of  the  demand,  or  of  the 
amount  of  credits  and  offsets  allowed,  or  of  the  balance  claimed, 
or  in  the  description  of  the  property,  shall  invalidate  the  lien, 
unless  the  court  finds  it  was  made  to  defraud,  or  that  an  innocent 
third  party,  without  notice  sufficient  to  put  him  on  further  in- 
quiry, has  purchased  the  land  subsequent.^^ 

§  6047.  Labor. — Services  rendered  in  cooking  for  the  men  em- 
ployed in  constructing  a  building  are  not  performed  on  the  build- 
ing, and  are  not  within  the  provisions  of  the  statute  ;36  nor  are  the 
services  of  a  superintendent  in  going  about  urging  dealers  to 
hasten  the  delivery  of  materials  bought  for  the  job.^^  Labor  per- 
formed or  materials  furnished  for  other  purposes  than  those  speci- 
fied in  the  lien  act  cannot  be  made  the  foundation  of  a  lien.^s  But 
cartage,  which  is  a  portion  of  the  cost  of  materials  furnished  for 
the  construction  of  a  building,  may  be  properly  allowed  as  part  of 

7  Colo.  App.  152,  42  Pac.  1040;  Cur-  Corbett   v.    Chambers,    109    Cal,    178, 

tis  V.  Sestanovich,  26  Or.  107,  37  Pac.  41  Pae.  873;  Reed  v.  Norton,  90  Cal. 

67;  Cook  V.  Rome  lirick  Co.,  98  Ala.  596,     26     Pac.     767,     27     Pac.     426; 

409,   12   South.  918.     As  to  sufficient  Leiegne   v.    Schwarzler,   67    How.    Pr. 

notice  of  lien,  see  Allen  v.  Rowe,  19  130. 

Or.   188,  23   Pac.   901.     As  to  insuf-  35  Cal.  Code  Civ.  Proc,  §  1203a. 

ficient  notice  of  lien,  see  Anderson  v.  36  McCormick   v.   Los    Angeles   W. 

Bingham,  1   Colo.   App.  222,   28  Pac.  Co.,  40   Cal.   187. 

145.  37  Pitschke  v.  Pope,  20  Colo.  App. 

33  Texas  etc.  R.  R.  Co.  v.  Orman,  328,  78  Pac.  1077. 

3  N.  Mex.  365  (652),  9  Pac.  595.  38  Arkansas  River  etc.  Canal  Co.  v. 

34  West  Coast  Lumber  Co.  v.  New-  Nelson,  4  Colo.  App.  438,  36  Pac 
kixk,   80  Cal.  275,  22  Pac   231.     See      307. 


3329  rORECLOSURE  OF  LIENS.  $§  6048-6050 

the  value  of  the  materials  furnished,  upon  foreclosure  of  a  me- 
chanic's lien  therefor."^^ 

§  6048.  Limitations. — The  lien  must  be  enforced  within  ninety- 
days  after  completion  of  the  work,  or  after  the  expiration  of 
credit  extended.^*^  If  the  last  payment  is  to  be  made  thirty-five 
days  after  completion  of  the  work,  the  time  extends  for  ninety 
days  after  the  thirty-five  days.'*^  In  Washington,  action  must  be 
brought  within  eight  months  after  filing  the  lien,  by  complaint 
duly  filed  within  that  time.*^ 

If  the  time  has  expired  for  the  enforcement  of  the  lien,  the 
plaintiff  is  not  entitled  to  a  judgment  ;^2  ^nd  a  notice  filed  before 
the  completion  of  the  building  is  premature  and  of  no  effect.** 

§  6049.  Lien — Nature  of. — A  mechanic's  lien  is  in  the  nature 
of  a  mortgage,  is  a  charge  on  the  land,  and  a  mere  incident  to  the 
debt,  and  will  not  pass  except  by  an  assignment  of  the  debt.*^ 
The  rule  that  the  assignment  of  a  debt  carries  with  it  the  lien  by 
which  it  is  secured,  if  applicable  at  all  to  a  mechanic's  lien,  does 
not  apply  where  at  the  time  of  the  assignment  of  the  debt  of  a 
laborer  or  materialman  the  assignor  had  merely  a  personal  right 
to  create  a  lien  by  complying  with  the  statute.*^ 

§  6050.  Materialman. — In  a  suit  by  a  materialman  to  enforce 
a  lien  against  a  building  for  lumber  sold  to  the  contractor,  it  must 
be  averred  and  proved  that  the  lumber  was  expressly  furnished 
for  tJie  building  in  question,  and  it  is  not  sufficient  to  show  that 
it  was  used  in  such  building.*''^  So  a  materialman  is  only  entitled 
to  be  paid  from  that  portion  of  the  contract  price  which  remains' 
due  and  unpaid  to  the  contractor  by  the  owner  when  the  material- 

39  West  Coast  Lumber  Co.  v.  New-  Cal.  374.  See  Cal.  Code  Civ.  Proc, 
kirk,   80   Cal.   275,   22    Pac.   231.     As       §  1190. 

to  extent  of  lien,  see  Tunis  v.  Lake-  44  Tabor-Pierce  Lumber  Co.  v.  In- 
port  etc.  Park  Assoc,  98  Cal.  285,  33  ternational  Trust  Co.,  19  Colo.  App. 
Pac.  63.  108,  75  Pac.  150. 

40  Cal.  Code  Civ.  Proc,  §  1190.  45  Ritter  v.  Stevenson,  7  Cal.  389. 

41  Hughes  Bros.  v.  Hoover,  3  Cal.  See  Booth  v.  Pendola,  88  Cal.  36,  23 
App.  145,  84  Pac  681.  Pac.  200,  25  Pac.  1101. 

42  Wash.  Bal.  Codes,  §  5908;  Ser-  46  Mills  v.  La  Verne  Land  Co.,  97 
vice  V.  McMahon,  42  Wash.  452,  85  Cal.  254,  33  Am.  St.  Rep.  168,  32 
Pac.  33.  Pac.  169. 

43  Green  v.  Jackson  Water  Co.,  10  47  Bottomlj   v.    Rector    etc.    Grace 
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man  files  his  lien.*'  And  where  the  complaint  fails  to  allege  that 
anything  is  due  from  the  owner  to  the  original  contractor  when 
the  plaintiff's  lien  was  filed,  it  does  not  contain  a  statement  of  a 
cause  of  action.** 

§  6051.  Materials. — Liens  for  materials  and  for  labor  are  on 
the  same  footing.^^  The  complaint  must  show  not  only  that  the 
materials  were  used  in  the  construction  of  the  building,  but  that 
they  were  furnished  under  an  express  contract  for  that  particular 
building  on  which  the  lien  is  claimed  ;^i  and  materials  temporarily 
used  in  construction  and  then  removed  are  not  materials  protected 
by  the  lien  law.^2  And,  further  than  that,  the  materialman  must 
have  known  the  materials  were  to  be  used  in  some  particular 
building,  so  that  he  relied  upon  the  credit  of  such  property,  or 
he  is  not  entitled  to  the  lien.^^  Materials  are  furnished  when  they 
are  delivered,  or  are  ready  for  delivery,  at  the  place  agreed  upon 
by  the  contract.^^  One  who  loans  money  to  pay  for  material  and 
labor  has  no  lien.^^  Materials  furnished  are  exempt  from  execu- 
tion or  attachment  except  for  the  purchase  money.^^  An  allega- 
tion in  the  complaint  and  a  finding  as  to  the  value  of  labor  done 
and  materials  furnished  to  a  contractor  for  the  erection  of  a  build- 
ing under  void  unrecorded  contracts  are  essential  to  support  a 
judgment  of  foreclosure  of  a  lien  therefor,  and  it  is  not  sufficient 
to  allege  merely  what  amounts  the  contractor  agreed  to  pay  for 
the  labor  and  materials  furnished  for  each  building.^"^ 

§  6052.  Name  of  person. — The  name  of  the  person  by  whom 
the  claimant  was  employed,  or  to  whom  he  furnished  the  material, 
must  be  stated.^^ 

48  Rosekranz  v.  Wagner,  62  Cal.  Traction  Co.,  141  Cal.  30,  74  Pac. 
154.  357. 

49  Turner  v.  Strenzel,  70  Cal.  28,  53  Tabor-Pierce  Lumber  Co.  v.  In- 
11  Pac.  389.  See  Russ  Lumber  etc.  ternational  Trust  Co.,  19  Colo.  App. 
Co.    V.    Garrettson,    87    Cal.    589,    25  108,  75  Pac.  150. 

Pac.  747.  54  Tibbetts  v.  Moore,  23   Cal.  214. 

50  Moxlej  V.  Shepard,  3  Cal.  64.  55  Godcffroy  v.  Caldwell,  2  Cal.  491, 

51  Bottomly    v.    Rector    etc.    Grace       56  Am.  Dec.  360. 

Church,  2  Cal.  91;  Houghton  v.  Blake,  56  Cal.  Code  Civ.  Proc,  §  1196. 

5  Cal.  240;  Holmes  v.  Ricket,  56  Cal.  57  Booth  v.  Pendola,  88  Cal.  36,  23 

310,   38   Am.   Rep.   54;    Patent   Brick  Pac.  200,  25  Pac.  1101. 
Co.   V.    Moore,    75    Cal.    205,    16    Pac.  58  Cal.    Code    Civ.    Proc,    §    1187; 

890;     Cohn    v.    "Wright,    89    Cal.    86,  Wood  v.  Wrede,  46  Cal.  637;  Malone 

26  Pac.  643.  v.  Big  Flat  etc.  Min.  Co.,  76  Cal.  578, 

52  Stimson  Mill  Co.  v.  Los  Angeles  18  Pac.  772. 
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§  6053.  Notice  of  terms  of  contract. — If  si/bcontractors,  ma- 
terialmen, or  laborers  furnish  material  or  labor  in  the  construc- 
tion of  a  building  or  work,  relying  upon  their  right  of  lien  undef 
the  statutes  as  security  for  their  pay,  they  must  be  held  to  know 
the  terms  to  which  the  right  is  subordinate,  and  upon  which  a  lien 
can  be  secured,  and  to  a  strict  compliance  with  these  terms.^'*  All 
such  persons  are  presumed  to  have  notice  of  the  contract,  a  knowl- 
edge of  its  terms,  and  of  the  rights  and  obligations  of  the  parties 
thereto.^"  One  is  not  entitled  to  a  lien  for  materials  furnished  by 
another  party,  the  owner  not  having  been  informed  of  such  fact.*"'^ 
A  complaint  in  an  action  to  enforce  a  mechanic's  lien,  which  pro- 
ceeds upon  the  theory  that  there  was  no  valid  written  contract 
for  the  erection  of  the  building,  but  that  the  plaintiffs  dealt  di 
rectly  with  the  owner  of  the  building,  and  that  he  is  liable  for  the 
whole  of  their  claims,  will  not  warrant  a  judgment  based  upon 
findings  that  there  was  such  a  contract,  and  that  the  plaintiffs 
dealt  directly  with  the  contractor  and  not  with  the  owner.^2 

§  6054.  Complaint — Requisites  of — In  general. — To  entitle  the 
plaintiff  to  judgment  foreclosing  a  mechanic's  lien,  all  the  mate- 
rial facts  which  entitle  him  to  such  relief  must  be  stated  in  the 
complaint,  and  when  an  allegation  essential  to  a  recovery  is  abso- 
lutely wanting,  an  appellate  court  will  not  permit  a  judgment  by 
default  to  stand.^^  But  no  allegation  need  be  inserted  in  a  com- 
plaint for  the  foreclosure  of  a  mechanic 's  lien  relative  to  the  claim 
of  the  plaintiff  for  attorney's  fees.  An  allegation  on  that  subject, 
if  made,  does  not  bind  the  party  making  it,  and  an  issue  made  by 
the  pleadings  on  that  question  is  immaterial,  and  the  court  need 
not  find  upon  it.^*  The  contract  stated  in  the  notice  of  lien  must 
be  the  same  in  all  essentials  as  the  contract  stated  in  the  com- 
plaint; and  the  variance  is  fatal  if  the  complaint  is  on  a  quantum 
meruit,  and  the  contract  stated  in  the  notice  is  for  a  fixed  price.^^ 
The  complaint  on  foreclosure  cannot  cover  lots  not  included  in  the 

59  Henley  t.  Wadsworth,  38  Cal.  63  Arkansas  River  etc.  Canal  Co. 
356.  V.  Nelson,  4  Colo.  App.  438,  36  Pac. 

60  Id.  307. 

61  Sickman  v.  Wollett,  31  Colo.  58,  64  Clancy  v.  Plover,  107  Cal.  272, 
71  Pac.  1107.  40  Pac.  394.     See  Pacific   Mut.  Life 

62  Reed  v.  Norton,  99  Cal.  617,  34  Ins.  Co.  v.  Fisher,  106  Cal.  224,  39 
Pac.  333.     Compare  Hinckley  v.  Field's  Pac.  758. 

Biscuit  etc.  Co.,  91  Cal.  136,  27  Pac.  65  Malone   v.    Big    Flat    etc.    Min. 

594.  Co.,  76  Cal.  578,  18  Pac.  772. 
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notice  of  lien.^^  Where  the  complaint  alleged,  and  the  claim  of 
lien  stated,  that  the  work  was  done  under  a  contract  by  which  the 
claimant  was  employed  to  do  the  work  at  an  agreed  price,  but 
the  evidence  of  the  plaintiff  showed  that,  except  as  to  one  small 
item,  there  was  no  agreed  price  for  any  of  the  work,  the  variance 
was  held  fatal.'''^  The  contents  of  the  claim  of  lien  may  be  pleaded 
by  attaching  a  copy  thereof  to  the  complaint  and  making  it  a  part 
thereof  by  apt  reference. '^^  Where  several  mechanics'  liens  are 
united  in  one  complaint,  and  there  is  a  distinct  statement  of  the 
facts  as  to  each  lien,  there  is  a  sufficient  separate  statement  of  each 
cause  of  action,  though  they  are  not  numbered  or  otherwise  for- 
mally designated.^^ 

§  6055.  Miner's  lien — Averment  of  non-payment. — In  an  ac- 
tion to  foreclose  a  miner's  lien,  an  allegation  that  the  defendant, 
for  whom  the  plaintiff  performed  the  services  for  which  the  lien 
was  filed,  has  paid  to  the  plaintiff  no  part  of  the  amount  due  there- 
for, and  that  the  same  is  now  due  and  owing  to  the  plaintiff  from 
the  defendant,  is  a  sufficient  averment  of  non-payment,  in  the 
absence  of  a  demurrer.'^® 

§  6056.  Complaint — Change  of  cause  of  action. — A  complaint 
in  an  action  by  a  contractor  to  enforce  a  mechanic's  lien,  in  which 
the  special  contract  between  the  contractor  and  owner  of  the 
building  is  stated,  can  be  changed  by  amendment  into  an  action  on 
the  contract,  which  may  be  counted  on  specially,  or  the  common 
counts  in  assumpsit  may  be  used,  in  accordance  with  the  general 
rules  applicable  to  such  counts.''^i  Where  a  contract  expressly 
apportions  the  price  to  each  item,  or  embraces  several  undertak- 
ings with  distinct  considerations,  it  is  severable,  and  proof  of  the 
whole  is  not  a  fatal  variance  from  a  claim  of  part  thereof, '^^ 

§  6057.  Complaint — Foreclosure  of  seed  lien. — Under  the 
statute  of  North  Dakota'^^a  authorizing  a  seed  lien,  the  "account 

66  Perkins  v.  Boyd,  37  Colo.  265,  Malone  v.  Big  Flat  etc.  Min.  Co.,  76 
86  Pac,  1045.  Cal.  578,  18  Pac.  772. 

67  Wagner  v.  Hansen,  103  Cal.  104,  70  Palmer  v.  Uncas  Mining  Co.,  70 
37  Pac.  195.  Cal.  614,  11  Pac.  666. 

68  Ru33  Lumber  etc.  Co.  v.  Garrett-  71  Castagnino  v.  Balletta,  82  Cal. 
son,  87  Cal.  589,  25  Pac.  747.  250,  23  Pac.  127. 

69  Booth  V.  Pendola,  88  Cal.  36,  23  72  Rockwell  v.  Light,  6  CaL  App. 
Pac.  200,  25  Pac.  1101.    See  Green  v.  563,  92  Pac.  649. 

aifford,    94    Cal.    49,    29    Pac.    331;  72a  Comp.  Laws,  §  5490. 
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in  writing"  must  embrace  a  description  of  the  land  on  which  the 
seed  has  been  or  is  to  be  planted.  And  where  in  an  action  to  fore- 
close such  lien  the  complaint  shows  affirmatively  that  the  land  is 
not  described  in  the  account  in  writing  which  was  filed,  such  com- 
plaint fails  to  state  a  cause  of  action  so  far  as  the  lien  is  concerned J^ 

§  6058.  Complaint — Foreclosure  of  logger's  lien. — In  an  ac- 
tion to  enforce  a  logger's  lien,  under  the  California  statute,'^3a  j-jjg 
complaint  must  allege  that  something  was  due  from  the  defendant 
to  the  original  contractor  when  the  lien  of  the  plaintiff  was  filed, 
or  that  the  defendant  was  notified  or  had  knowledge  of  the  claim 
of  the  plaintiff  prior  to  the  payment  in  full  of  the  amount  due  to 
the  original  contractor  under  the  contract.''^* 

§  6059.  Parties  intervening. — Persons  having  a  lien  by  mort- 
gage upon  the  property  have  no  right  to  intervene.'''^  An  inter- 
vention within  six  months  is  as  much  a  compliance  with  the  act 
as  the  original  suit.'^^  But  where  the  suit  has  been  pending  for 
some  time,  and  the  application  to  intervene  was  made  just  as 
plaintiff  was  taking  judgment,  it  is  properly  refused.'^'^ 

§  6060.  .Foreclosure  of  liens — Parties. — In  an  action  to  fore- 
close a  lien  upon  a  structure  in  favor  of  a  laborer  or  materialman 
it  is  proper  to  make  both  the  owner  and  the  original  contractor 
parties  defendant,  and  to  unite  a  personal  action  against  the  con- 
tractor with  the  foreclosure  suit  against  the  owner,  in  order  to 
prevent  multiplicity  of  suits.'^^  j^  foreclosing  a  lien  upon  com- 
munity property  the  wife  of  the  owner  should  be  made  a  party 
and  served  within  statutory  time,  or  her  interest  will  not  be  af- 
fected.'^^  All  persons  claiming  liens  should  be  made  parties,  and 
the  contractor  is  a  necessary  party  to  a  full  and  complete  deter- 
mination of  the  matters  in  controversy.^^    The  contractors  being 

73  Lavin  v.  Bradley,  1  N.  Dak.  291,  76  Mars  v.  McKay,  14  Cal.  127. 

47  N.  W.  384.  77  Hocker  v.   Kelley,   14   Cal.   164. 

73a  Act    of     March    30,     1878,    as  78  Giant  Powder  Co.  v.  San  Diego 

amended   by    act   of    April    12,    1880.  Flume  Co.,  78  Cal.  193,  20  Pac.  419. 

See  Cal.  Civ.  Code,  §  3065.  79  Northwest  Bridge  Co.  v.  Tacoma 

74  Wilson  V.  Barnard,  67  Cal.  422,  Shipbuilding  Co.,  36  Wash.  333,  78 
7  Pac.  845.  As  to  foreclosure  of  Pac.  996;  Sagmeister  v.  Foss,  4  Wash, 
farm-laborers'     liens,      see      Pain     v.  320,  30  Pac.  80,  744. 

Isaacs,  10  Wash.  173,  38  Pac.  1038.  so  Giant  Powder  Co.  v.  San  Diego 

75  Van  Winkle  v.  Stow,  23  Cal.  457.      Flume  Co.,  78  Cal.  193,  20  Pac.  419. 
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partners,  only  one  of  them  need  be  made  a  defendant,  unless  the 
property-owner  desires  it,  when  the  court  may  have  the  others 
brought  in,  if  they  are  within  its  jurisdiction.^!  Those  having 
filed  lien  claims  prior  to  the  time  of  filing  a  foreclosure  suit  must 
be  made  parties,  either  plaintiff  or  defendant;  and  those  filing 
subsequently  must  make  application  in  order  to  be  made  parties.*^ 
A  complaint  in  such  action  which  makes  the  assignee  of  the  estate 
of  the  person  to  whom  the  materials  w^ere  furnished  a  party,  and, 
without  describing  him  as  assignee,  merely  alleges  that  he  has 
some  interest  in  the  premises,  must  be  interpreted  as  directed 
against  such  party's  interest  in  his  personal  capacity,  and  not  as 
assignee 


83 


§  6061.  Complaint. — The  fact  that  the  complaint  alleges  that 
the  building  and  structure  was  completed  "on  or  about"  a  certain 
date  does  not  subject  the  complaint  to  a  general  demurrer  for 
insufficiency  where  the  complaint  alleges  that  the  claim  of  lien 
was  filed  within  thirty  days  after  the  completion  of  said  building 
and  structure.^*  An  action  to  foreclose  a  mechanic's  lien  being 
one  triable  in  equity  under  the  Washington  procedure,  it  is  within 
the  discretion  of  the  court  to  grant  or  refuse  a  jury  trial  as  to  any 
question  of  fact  involved  in  actions  consolidated  for  purposes  of 
trial  with  the  action  of  foreclosure.*^  A  complaint  in  an  action  to 
foreclose  an  alleged  lien  for  personal  property  taxes,  arising 
under  the  North  Dakota  statute,*^*  which  fails  to  allege  that  the 
tax  claimed  to  be  a  lien  was  ever  assessed  or  levied,  and  contains 
no  averment  that  the  treasurer  of  the  county  in  question  ever 
received  the  tax-books  in  the  years  in  question,  is  insufficient.  In 
such  actions  the  general  presumption  that  public  officers  have 
done  their  duty  will  not  supply  the  place  of  material  averments 
of  fact  which  are  omitted  from  the  complaint.^^ 

81  Barnes  v.  Colorado  Springs  etc.  complaint  for  foreclosure  of  me- 
Ry.  Co.,  42  Colo.  461,  94  Pae.  chanic's  lien  against  railroad  company, 
570.  see   Helena   Lumber   Co.    v.    Montana 

82  Wash.  Bal.  Codes,  §  5910;  Lav-  etc.  R.  E.  Co.,  10  Mont.  81,  24  Pac. 
anway   v.   Cannon,   37   Wash.   593,   79  702. 

Pac.  1117.  85  Wheeler  v.  Ralph,  4  Wash.  617, 

83  Quinby  v.  Slipper,  7  Wash.  475,      30  Pac.  709. 

38  Am.  St.  Rep.  899,  35  Pac.  116.  85*  Laws  1890,  ch.  132,  §  90. 

84  Wood  V.  Oakland  etc.  Transit  86  Swenson  v.  (rreenland,  4  N.  Dak- 
Co.,  107  Cal.  500,  40  Pac.  806.    As  to      532,  62  N.  W.  603. 
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§  6062.  Complaint — Continued. — The  complaint  should  set  out 
defendant's  interest  in  the  land,  in  enforcing  a  lien  for  construc- 
tion of  a  well,  and  that  the  lien  was  filed  within  thirty  days  after 
completion  of  the  work.^'''  The  complaint  need  not  follow  the 
description  given  in  the  notice. ^^  The  property  may  be  described 
in  the  complaint  by  reference  to  the  description  in  the  claim  of 
lien. 8^  Alleging  that  defendant  ordered  certain  extra  work  at 
an  agreed  price  sufficiently  alleges  defendant's  liability.^'*  It 
should  appear  that  defendant  has  money  due  the  contractor,  or 
that  he  has  made  premature  payments,  in  order  to  hold  the 
owner  ;9i  and  this  rule  applies  where  the  contractor  has  abandoned 
the  work.92  j^  jg  ^ot  necessary  to  allege  that  the  land  sought  to 
be  subjected  to  the  lien  is  necessary  for  the  convenient  use  and 
occupation  of  the  building.^^  ^  motion  for  a  bill  of  particulars 
will  be  denied  if  the  complaint  itself  is  sufficiently  particular.^'* 
The  complaint  is  good  as  against  a  general  demurrer  if  it  states 
a  cause  of  action  for  either  the  enforcement  of  a  lien  or  a  general 
recovery.^ 


9S 


§  6063.  Joinder  of  parties  and  claims. — Any  number  of  claim- 
ants may  join  in  the  same  action,  or  the  court  may  consolidate 
them  if  commenced  separately.^^  Materialmen  and  mechanics  en- 
titled to  a  lien  on  a  building,  but  whose  claims  are  several,  with- 
out any  community  of  interest  in  the  claims  themselves,  may  join 
as  plaintiffs  in  an  equitable  action  to  establish  and  enforce  their 
liens.*"^  Liens  against  two  or  more  buildings  may  be  included  in 
one  claim,  the  amount  on  each  being  designated.^^ 

§  6064.  Personal  actions. — Nothing  in  the  provisions  of  the 
code  giving  a  lien  impairs  or  affects  the  right  of  any  person  to 

87  Cal.  Code  Civ.  Proc,  §  1185;  92  McCue  v.  Jaekman,  7  Cal.  App. 
Parke  &  Lacey  Co.  v.  Inter  Nos  Oil       703,  95  Pac.  673. 

etc.  Co.,  147  Cal.  490,  82  Pac.  51.  93  Seely  v.  Neill,  37  Colo.  198,  86 

88  Union  Lumber  Co.  v.  Simon,  150      Pac.  334. 

Cal.  751,  89  Pac.  1077,  1081.  94  Nelson-Bennett     Co.     v.      Twin 

89  Newell  V.  Brill,  2  Cal.  App.  61,  Falls  Land  etc.  Co.,  14  Idaho,  5,  93 
83  Pac.  76.  Pac.  789. 

90  Id.  95  Lee  V.  Kimball,  45  Wash.   656, 

91  Nason  v.  John,  1  Cal.  App,  538,  88  Pac.  1121. 

82    Pac.    56G;    Los    Angeles    Pressed  96  Cal.  Code  Civ.  Proc,  §  1195. 

Brick  Co.  V.  Los  Angeles-Pacific  Boule-  97  Barber  v.  Reynolds,  33  Cal.  497. 

vard  etc  Co.,  2  Cal.  App.  303,  83  Pac.      See,  also,  Cal.  Code  Civ.  Proc,  §  1195. 
292.  98  Eecles  Lumber  Co.  v.  Martin,  31 

Utah,  241,  87  Pac.  713. 
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maintain  a  personal  action  to  recover  the  debt  secured. ^^  A  per- 
sonal judgment  cannot  be  entered  against  the  landowner,  the 
claim  being  enforceable  only  against  the  land.^<>® 

§  6065.  Priority  of  liens. — Where  different  liens  are  asserted 
against  any  property,  the  court  in  the  judgment  must  declare  the 
rank  of  each  lien  or  class  of  liens,  which  shall  be — 1.  All  persons 
performing  manual  labor  in,  on,  or  about  the  same;  2,  Persons 
furnishing  materials ;  3.  Subcontractors ;  4.  Original  contractors. 
The  proceeds  of  sale  must  be  applied  in  the  same  order,  and  a  judg- 
ment for  any  deficiency  may  be  docketed  as  in  case  of  the  fore- 
closure of  a  mortgage.^^^  A  mechanic's  lien  is  preferred  to  a 
mortgage  made  after  the  commencement  of  the  work.^^^  Tiig 
lien  accrues  at  the  commencement  of  the  work  or  the  beginning 
to  furnish  the  materials. i*'^  The  lien  of  a  judgment,  rendered 
after  labor  is  commenced  or  material  is  first  delivered,  is  post- 
poned to  the  lien  of  the  materialman  or  laborer,  although  the  labor 
is  completed  and  the  last  of  the  material  delivered  after  the  judg- 
ment is  docketed.!"* 

§  6066.  Assignees. — The  assignee  of  a  laborer's  claim  can  re- 
cover only  by  alleging  and  proving  a  specific  sum  due  his  assignor 
by  reason  of  labor  performed  under  a  contract,  and  that  by  virtue 
of  the  assignment  he  succeeded  to  it.^^^  And  the  assignee  cannot 
enforce  a  lien  which  the  assignor  had  waived.^*^^ 

§  6067.  Several  claims. — Some  statutes  provide  that  one  claim 
may  be  filed  against  two  or  more  separate  pieces  of  property 
owned  by  the  same  person,  or  by  two  or  more  separate  persons  who 
jointly  contracted  for  the  labor  or  material.^'^^  And  a  lien  claim 
filed  against  several  houses  for  labor  and  material  furnished  under 
an  entire  contract  is  sufficient  as  against  another  lienor  who  levies 
upon  one  of  those  houses,  to  the  extent  of  the  amount  claimed 

99  Cal.  Code  Civ.  Proc,  §  1197.  104  Barber    v.    Reynolds,    44    Cal. 

100  Builders'      Supply      Depot      v.       520;  Cal  Code  Civ.  Proc,  §  1186. 
O'Connor,   150  Cal.  265,  119  Am.  St.  105  Hanna  v.  Savings  Bank,  3  Colo. 
Eep.   193,   88   Pac.   982,   17  L.  E.   A.       App.  28,  31  Pac.  1020. 

(N.  S.)   909.  106  Kent  Lumber  Co.  v.  Ward,  37 

101  Cal.  Code  Civ.  Proc,  §  1194.  Wash.  60,  79  Pac.  485. 

102  Crowell  v.  Gilmore,  13  Cal.  56;  107  Wash.  Bal.  Codes,  §  5907;  Cal. 
Soule  V.  Dawes,  7  Cal.  576.  Code  Civ.  Proc,  §  1188. 

103  McCrea  v.  Craig,  23  Cal.  525. 
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against  that  particular  house ;  provided  however,  that  the  lien 
claim  and  cross-complaint  both  set  out  the  amount  claimed  against 
each  house. i*'^  Where  different  liens  are  asserted  aga^inst  the 
same  property,  the  court  must  declare  the  rank  of  each  lien,  as 
follows:  1.  Manual  labor;  2.  Persons  furnishing  materials;  3. 
Subcontractors;  4.  Original  contractors;  and  they  must  be  paid 
off  in  said  order.^^^^ 

§  6068.  Mortgage  versus  mechanic's  lien. — A  recorded  mort- 
gage stands  prior  to  any  lien  for  labor  performed  upon  the  mort- 
gaged premises,  and  this  even  though  the  mortgagee  be  manager 
of  the  corporation  mortgagor  and  direct  the  labor  performed.!^® 

§  6069.  Right  of  lien. — Unless  some  one  or  some  portion  of 
the  several  payments  to  be  made  to  the  contractor  during  the 
progress  of  the  building  were  made  to  the  original  contractor  by 
the  employer  before  they  became  due  by  the  terms  of  the  original 
contract,  or  after  notice  had  been  duly  served  upon  the  employer 
by  the  holder  of  a  claim  against  the  contractor,  the  claimant  has 
no  right  of  lien  upon  the  premises,  and  no  legal  personal  claim 
against  the  employer.^  If  the  owner  of  a  building  which  is  being 
erected  makes  payments  to  the  contractor  in  good  faith  before 
receiving  notice  that  a  materialman  claims  a  lien  for  material  fur- 
nished the  contractor,  such  materialman  cannot  enforce  his  lien 
except  for  the  balance,  if  any,  due  the  contractor  on  the  con- 
tract.^^2  Tiie  amendments  to  the  Code  of  Civil  Procedure  con- 
cerning liens  of  mechanics  and  materialmen,  adopted  in  1874,  have 
not  changed  the  above  rule.^^^ 

§  6070.  Relative  rights  of  parties. — Upon  a  compliance  on 
their  part  with  the  terms  of  a  statute,  the  right  of  a  subcontractor, 
laborer,  or  materialman  to  the  lien,  which  through  the  original 
contractor  inures  primarily  to  the  benefit  of  persons  in  that  rela- 
tion, must  be  determined  and  controlled  by  the  terms  of  the 
original  contract  between  the  owner  and  original  contractor.^^* 

108  Powell  V.  Nolan,  27  Wash.  318,  112  Wells  v.  Cahn,  51  CaL  423. 
67  Pac.  712,  68  Pac.  389.  113  Id. 

109  Cal.  Code  Civ.  Proe.,  §  1194.  114  Henley  v.  Wadsworth,  38  Cal. 

110  Middleton  v.  Arastravdlle  Min.  356;  citing  Shaver  v.  Stilwell,  36  Cal. 
Co.,  146  Cal.  219,  79  Pac.  889.  293.     See  Davis  v.  John  Mouat  Lum- 

111  Henley  v.  Wadsworth,  38  Cal.  ber  Co.,  2  Colo.  App.  381,  31  Pac. 
360.  187;    Ditto  v.  Jackson,  3   Colo.  App. 
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§  6071.  statement  of  demand. — It  has  been  held  unnecessary 
to  set  out  the  items  of  the  account-^^'^  A  statement  will  not  be 
rejected  because  it  was  filed  for  too  much,  unless  it  appears  that 
it  was  a  willfully  false  claim.^^^  The  statute  must  be  strictly  pur- 
sued; ^^"^   but  a  mere  mistake  in  a  word  will  not  vitiate  a  claim.^i* 

§  6072.  Verification. — If  the  claimant  signs  the  verification,  he 
need  not  sign  the  claim. ^^^  The  agent  and  manager  of  the  claim- 
ant may  properly  verify  the  claim.^^o  j^  Montana,  a  verification 
made  by  the  president  of  a  corporation  claimant  upon  information 
and  belief  is  insufficient.^-^  In  Colorado,  the  verification  may  be 
made  on  information  and  belief.^22 

§  6073.  Subsequent  statute  governs. — Where  the  contract  was 
made  and  the  materials  furnished  while  the  California  lien  law 
of  1858  was  in  force,  but  notice  of  lien  was  not  filed  until  after  the 
lien  law  of  1862  went  into  effect,  the  lien  must  be  enforced  ac- 
cording to  the  provisions  of  the  latter  act.^23 

§  6074.  Amending  lien  notice. — A  claim  of  lien  may  be  amend- 
ed in  an  action  to  foreclose  the  same,  by  order  of  the  court  ;^24  ^j^t 
a  new  lien  notice  filed  after  the  time  for  filing  has  expired  has  no 
force.^25  'pjje  court  may  allow  the  proper  name  of  the  owner  and 
a  corrected  description  of  the  property  to  be  inserted  in  the  claim 
and  foreclosure  thereon.^^e 

§  6075.  Defenses. — A  formal  objection  to  a  mechanic's  claim 
should  be  raised  by  demurrer,  or  by  motion  to  strike  it  off.    The 

281,  33  Pac.  81.     The  doctrine  of  the  12«  Parke  &  Laeey  Co.  t.  Inter  Nos 

text  is  also  maintained  in  Sehroeder  Oil  Co.,  147  Cal.  490,  82  Pac.  51;  Oal. 

V.  Galland,  134  Pa.  St.  277,  19  Am.  St.  Code  Civ.  Proc,  §  1187. 

Rep.  691,  19  Atl.  632,  7  L.  R.  A.  711.  i2i  Western  Plumbing  Co.  v.  Fried, 

115  Brennan  v.  Swasey,  16  Cal.  140,  33  Mont.  7,  114  Am.  St.  Rep.  799, 
76  Am.  Dec.  507;  Selden  v.  Meeks,  17  81  Pac.  394;  Mont.  Rev.  Codes, 
Cal.  131.  §  7291. 

116  Barber  v.  Reynolds,  44  Cal.  520.  122  Gutshall  v.  Kornaley,  38  Colo. 

117  Wood   V.    Wrede,   46    Cal.    638.  195,  88  Pac.  158. 

Compare    Corbett    v.    Chambers,  109  123  McCrea  v.  Craig,  23  Cal.  522. 

Cal.  178,  41  Pac.  873.  124  Wash.  Bal.  Codes,  §  5904. 

118  McDonald  v.  Backus,  45  Cal.  125  Brown  v.  Trimble,  48  Wash. 
262.                                                                  270,  93  Pac.  317. 

119  Hicks  V.  Murray,  43  Cal.  521.  126  Alberti  v.  Moore,  20  Okla.  78, 
See  Corbett  v.  Chambers,  109  Cal.  178,  93  Pac.  543,  14  L.  R.  A.  (N.  S.) 
41  Pac    873.                                                      1036. 
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formal  validity  of  a  mechanic's  lien  is  not  put  in  issue  by  a  plea 
of  payment;  and  hence,  under  such  plea,  the  claim  may  be  read 
to  the  jury  as  an  admitted  cause  of  action,  and  may  be  sent  out 
with  them.127  On  February  6,  1867,  a  lien  law  was  approved  and 
went  into  effect;  it  was  held  that  no  lien  could  attach  for  work 
done  before  February  7th.i28 

§  6076.  Set-ofiF. — The  statute  refers  to  offsets  not  arising  under 
the  terms  of  the  contract ;  and  the  owner,  in  a  suit  by  a  subcon- 
tractor, is  entitled  to  set  off  damages  because  of  delay  in  the  com- 
pletion of  the  building.129  Orders  on  the  property-owner  given 
by  the  contractor  to  the  laborers  are  proper  set-offs  when  paid; 
but  if  not  paid  until  the  foreclosure  of  the  liens,  the  costs  of  fore- 
closure cannot  be  set  off  in  an  action  to  foreclose  a  lien  for  the 
contract  price.^^o  i^  ^  suit  by  a  subcontractor  a  deduction  for 
materials  furnished  the  contractor,  and  not  used,  cannot  be  al- 
lowed.^^^  As  to  all  mechanic's  liens,  except  that  of  the  contractor, 
the  whole  contract  price  shall  not  be  diminished  by  any  offset  in 
favor  of  the  reputed  owner  and  against  the  contractor.i32  g^^t 
this  does  not  include  offsets  arising  under  the  terms  of  the  con- 
tract, such  as  damages  for  delay,  etc.^^s 

§  6077.  Costs  and  expenses. — The  constitution  imposes  upon 
the  legislature  the  duty  of  providing  for  these  liens;  and  as  the 
filing  of  the  lien  is  a  part  of  the  legislative  method  of  perfecting 
it,  such  expense  is  properly  included  in  the  phrase  "costs  and  dis- 
bursements." i^'*  The  court  must  allow,  as  a  part  of  the  costs,  the 
money  paid  for  filing  and  recording  the  lien.^^^  This  is  not  an  un- 
constitutional statute.  ^2* 

§  6078.  Attorney's  fee. — Section  1195  of  the  California  Code 
of  Civil  Procedure  provides  for  the  allowance  of  a  reasonable  at- 

127  Lybrandt  v.  Eberly,  36  Pa.  St.  131  Sierra  Nevada  Lumber  Co.  v. 
347.  Whitmore,  24  Utah,  130,  66  Pae.  779. 

128  Hunter  v.  Savage  ConsoL  Silv.  132  Cal.  Code  Civ.  Proc,  §  1184. 
Min.  Co.,  4  Nev.  153.  133  Builders'      Supply      Depot      v. 

129  Builders'  Supply  Depot  v.  O'Connor,  150  Cal.  265,  119  Am.  St. 
O'Connor,  150  Cal.  265,  119  Am.  St.  Rep.  193,  88  Pac.  982,  17  L.  R.  A.  (N. 
Rep.  193,  88  Pac.  982,  17  L.  R.  A.  (N.  S.)  909. 

S.)   909.  134  Id. 

130  Boucher    v.    Bowers,    29    Mont.  135  Cal.  Code  Civ.  Proc,  §  1195. 
342,  74  Pac.  942;  Powell  v.  Nolan,  27  136  Builders'      Supply      Depot      v. 
Wash.  318,  67  Pac.  712,  68  Pac.  389.  O'Connor,   150  Cal.  265,  119   Am.   St. 
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torney's  fee  as  a  part  of  the  costs.  The  allowance  is  only  to  the 
one  successfully  claiming  a  mechanic's  lien,  and  is  therefore  con- 
trar}^  to  the  federal  constitution,  which  guarantees  to  every  person 
the  equal  protection  of  the  law,  and  contrary  to  the  California 
state  constitution,  which  provides  that  general  laws  shall  be  uni- 
form, and  prohibiting  special  laws,  and  giving  the  unalienable 
rights  of  acquiring,  possessing,  and  protecting  property.i^?  This 
statute  was  sustained  in  a  former  appeal.^^'^'  Such  a  law  imposes 
a  penalty  upon  the  defendant  for  exercising,  in  this  class  of  cases, 
the  common  right  of  making  a  defense,  which  is  accorded  to  every 
other  litigant  in  the  courts,  by  subjecting  him  to  the  payment  of 
the  plaintiff's  attorney  fees  if  plaintiff  is  successful,  without  giv- 
ing him  the  reciprocal  right  if  plaintiff  is  not  successful  in  his 
suit.^3^  The  same  rule  applies  in  the  case  of  statutes  allowing 
attorney's  fees  in  suits  brought  by  laborers  for  labor.^^g 

In  Idaho  and  Washington,  such  a  law  allowing  reasonable  at- 
torney's fees^^®  has  been  held  constitutional.^^!  In  Montana,  such 
fees  are  allowed,!^^  y^^it  not  for  the  preparation  and  verification 
of  the  lien  or  abstract  of  title  to  the  property.^^^  The  supreme 
court  on  appeal  will  not  allow  an  additional  attorney  fee.^** 

§  6079.  Judgment  or  decree. — A  personal  judgment  cannot  be 
entered  against  the  landowner  because  the  claim  is  enforceable 
only  against  the  land  and  building  itself.^^^  Whenever  in  the 
sale  of  property  subject  to  lien  there  is  a  deficiency  of  proceeds, 

Rep.  193,  88  Pac.  982,  17  L,  E.  A.  (N.  139  Hocking  Valley  Coal  Co.  v.  Eos- 

S.)  909.  ser,  53  Ohio  St.  12,  53  Am.  St.  Rep. 

137  Id,;  Union  Lumber  Co.  V.  Simon,  622,  41  N.  E.  263,  29  L.  R.  A.  386; 
150  Cal.  751,  89  Pac.  1077,  1081;  Grand  Rapids  Chair  Co.  v.  Runnels,  77 
Stimson  v.  Nolan,  5  Cal.  App.  754,  91  Mich.  104,  43  N.  W.  1006. 

Pac.  262;   Pacific  Lumber  Co.  v.  Wil-  140  Wash.     Bal.     Codes,     §     5911; 

son,   6   Cal.   App.   561,   92   Pac.   654;  Idaho  Lien  Laws  1899,  p.  150,  §  12. 

Donaldson  v.  Orchard  Crude  Oil  Co.,  141  Nelson    Bennett    Co.    v.    Twin 

6  Cal.  App.  641,  92  Pae.  1046;   Los  Falls  Land  etc.  Co.,  14  Idaho,  5,  93 

Angeles    Pressed    Brick    Co.    v.    Los  Pac.    789;     Littell   v.    Saulsberry,   40 

Angeles  Pacific  Boulevard  etc.  Co.,  7  Wash.  550,  82  Pac.  909. 

Cal.    App.    460,    94    Pac.    775;     Hill  142  Mont.  Rev.  Codes,  §  7166. 

V.    Clark,    7   Cal.    App.   609,   95   Pac.  143  Neuman  v.  Grant,  36  Mont.  77, 

382.  92  Pac.  43. 

137a  Peckham  v.  Fox,  1  Cal.  App.  144  Sweatt  v.  Hunt,  42  Wash.  96, 

307,  82  Pac.  91.  84  Pac.  1. 

138  Davidson  v.  Jennings,  27  Colo.  145  Builders'  Supply  Depot  ▼. 
187,  83  Am.  St.  Rep.  49,  60  Pac.  354,  O'Connor,  150  Cal.  265,  119  Am.  St. 
48  L.  R.  A.  340;  Perkins  v,  Boyd,  16  Rep.  193,  88  Pac.  982,  17  L.  E.  A. 
Colo.  App.  266,  65  Pae.  350.  (N,  S.)  909. 
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judgment  may  be  docketed  for  the  deficiency  as  in  foreclosure  of 
mortgages.i^^  The  description  of  the  land  itself  may  be  omitted 
where  the  building,  being  described,  is  ordered  sold,  together  with 
the  land  upon  which  it  was  situated.  In  this  case  the  notice  of 
lien  contained  a  description  of  the  lot  upon  which  the  building 
stood,  and  the  complaint  incorporated  the  contents  of  the  notice 
by  reference  thereto. ^'^'^  The  decree  need  not  declare  how  much 
land  is  necessary  for  occupation  of  the  building.^*^  A  decree 
cannot  be  made  in  favor  of  a  defendant  subcontractor,  who  is 
not  served,  and  who  does  not  appear  in  court.^** 

§  6080.  Personal  judgment. — One  seeking  foreclosure  of  a  me- 
chanic's  lien  may  have  a  personal  judgment  against  the  contractor, 
though  he  fails  to  establish  his  lien.i^°  A  subcontractor,  material- 
man, or  workman,  having  no  privity  of  contract  with  the  owner, 
cannot  have  a  personal  judgment  against  the  owner.  He  may  have 
a  personal  judgment  against  the  contractor,  and  a  decree  estab- 
lishing the  lien  and  ordering  sale  of  the  property  ;i^i  and  if  the 
owner  have  money  in  his  possession  due  the  contractor,  he  may 
be  made  personally  liable  to  the  extent  of  such  money  by  giving 
him  notice  to  withhold  the  same.^^^  In  the  same  action  in  which 
a  subcontractor  attempts  to  foreclose  a  mechanic's  lien,  the  owner, 
having  overpaid  the  contractor,  may  have  a  personal  judgment 
entered  against  such  contractor  for  the  amount  of  the  judgment, 
interest,  and  costs  recovered  by  the  subcontractor.^^^ 

146  Cal.  Code  Civ.  Proe.,  §  1194.  33  Mont.  7,  114  Am.  St.  Eep.  TS'g,  81 
See  same  code,  §  726.  Pac.  394. 

147  Newell  V.  Brill,  2  Cal.  App.  61,  151  Alberti  v.  Moore,  20  Okla.  78, 
83  Pac.  76.  93  Pac.  543,  14  L.  E.  A.  (N.  S.)  1036; 

148  Sidlinger  v.  Kerkow,  82  Cal.  Merced  Lumber  Co.  v.  Bruschi,  152 
45,  22  Pac.  932.  Cal.  372,  92  Pac.  844. 

149  Alberti  v.  Moore,  20  Okla.  78,  152  Hughes  Bros.  v.  Hoover,  3  Cal. 
93    Pac.    543,    14    L.    R.    A.    (N.  S.)  App.  145,  84  Pac.  681. 

1036.  153  Alberti  v.  Moore,  20  Okla.  78, 

160  Western  Plumbing  Co.  v.  Fried,      93  Pac  543,  14  L.  E.  A.  (N.  S.)  1036. 
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FORMS— FORECLOSURE  OF  MECHANIC'S  LIENS. 

§  6081.    Complaint — Common  form — Contractor  against  owner. 

Form  No.  1697. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .,  plaintiff  and  defendant 
entered  into  an  agreement  in  writing,  whereby  the  plaintiff  agreed 
to  furnish  the  material  and  erect  for  the  defendant  a  certain  build- 
ing upon  the  lands  hereinafter  described,  and  that  the  defendant 
agreed  to  pay  him  therefor  the  sum  of  .  .  .  dollars  upon  the  com- 
pletion thereof,  a  copy  of  which  said  agreement  is  hereto  attached 
and  made  part  of  this  complaint.  And  the  plaintiff  avers  that  he 
completed  said  building,  under  said  contract,  on  the  .  .  .  day  of 
.  .  .,  19..,  and  that  he  has  fully  kept  and  performed  the  said 
agreement  in  all  things  to  be  by  him  kept  and  performed,  but  the 
said  defendant  has  not  paid  the  said  sum  of  .  .  .  dollars,  men- 
tioned in  said  agreement,  nor  any  part  thereof. 

II.  That  the  lands  upon  which  said  building  was  so  erected 
under  said  contract,  are  described  as  follows,  to-wit:  [Insert  such 
description  as  would  be  proper  in  a  mortgage.]  And  he  avers  that 
the  whole  thereof  is  required  for  the  convenient  use  and  occupa- 
tion of  said  building, 

III.  That  at  the  date  of  said  contract,  the  defendant  was  the 
owner,  and  reputed  owner,  of  the  lands  hereinbefore  described; 
and  ever  since  has  been,  and  now  is  the  owner  and  reputed  owner 
of  said  land  and  the  said  building  so  erected  thereon. 

IV.  That  the  plaintiff  began  to  furnish  material  for  said  build- 
ing and  to  perform  labor  thereon,  under  said  contract,  on  the  .  .  . 
day  of  ,  .  . ,  19 . . ,  and  that  all  the  said  materials  were  furnished 
and  the  said  building  erected  between  that  daj'^  and  the  .  ,  .  day 
of  ,  .  .,  19.,,  on  which  last-named  day  said  building  was  com- 
pleted. 

V.  That  on  the  .  .  .  day  of  .  .  . ,  19, ,,  the  plaintiff  for  the  pur- 
pose of  securing  and  perfecting  a  lien  for  the  moneys  so  due  him 
as  aforesaid,  under  said  contract,  upon  the  building  and  lands 
hereinbefore  described,  under  the  provisions  of  chapter  II  of  title 
IV  of  part  III  of  the  Code  of  Civil  Procedure  of  the  state  of  Cali- 
fornia, filed  for  record  in  the  office  of  the  recorder  of  the  said 
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county  of  .  .  .  his  claim  thereof,  duly  verified  by  him,  a  copy  of 
which  is  hereto  attached,  marked  "Exhibit  B,"  and  made  part  of 
this  complaint;  and  which  said  claim  was  thereafter,  on  the  same 
day,  duly  recorded  in  said  office,  in  a  book  kept  therein  for  that 
purpose,  to-wit,  in  book  ...  of  liens,  at  page  .  .  . 

VI.  That  plaintiff  paid  for  verifying  and  recording  said  lien  the 
sum  of  .  .  .  dollars. 

Wherefore,  the  plaintiff  prays  judgment  against  the  defendant 
for  the  sum  of  .  .  .  dollars,  remaining  unpaid  for  said  labor  and 
materials,  and  for  costs  of  suit,  including  .  ,  .  dollars  paid  for 
verifying  and  recording  said  lien;  that  said  sum  of  .  .  .  dollars, 
and  the  costs  herein,  be  adjudged  a  lien  upon  the  lands  and  prem- 
ises hereinbefore  described;  that  said  land  and  premises  may  be 
sold  under  the  order  and  decree  of  this  court,  and  the  proceeds 
thereof  be  applied  to  the  payment  of  the  costs  of  this  suit  and  the 
sum  so  found  due  to  the  plaintiff ;  and  that  he  have  execution  for 
any  deficiency;  and  for  such  other  relief  as  to  the  court  seems 
proper.  A.  B.,  Attorney  for  Plaintiff. 

[Verification.] 

[Annex  copy  of  contract  and  of  "Exhibit  B."] 

§  6082.  Complaint  by  subcontractor  against  owner  and  con- 
tractor, for  labor  and  materials. 

Form  No.  1698. 
[Title.] 

The  said  plaintiff  complains  of  the  defendants,  and  alleges: 

I.  That  the  defendant  A.  B.  is  the  owner  and  reputed  owner  of 
the    following-described    land    and    premises,    situated    in  .  .  . 
county,  state  of  California,  to-wit:    [Describe  the  land]  ;  and  was 
such  owner  and  reputed  owner  at  all  the  times  hereinafter  men- 
tioned, 

II.  That  on  the  ...  day  of  ...,  19..,  the  defendant  C.  D. 
entered  into  a  contract  with  said  A.  B.,  whereby  he  agreed  to  pro- 
vide all  the  materials  and  labor  and  erect  for  said  A.  B.  a  certain 
building,  to-wit,  a  dwelling-house,  upon  the  land  above  described, 
and  for  which  said  A.  B.  agreed  to  pay  said  C.  D.  the  sum  of  .  .  . 
dollars,  at  the  times  and  in  the  manner  following,  to-wit:  [State 
amount  of  payments,  and  when  to  be  made.] 

III.  That  said  C.  D.  commenced  the  work  of  erecting  said  dwelling- 
house  on  said  land   pursuant  to  said  contract,   on  the  .  .  .  day 
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of  .  .  . ,  19. .,  and  fully  completed  the  same  under  and  according      ^ 
to  the  terms  of  his  said  contract,  on  the  .  ,  .  day  of  .  .  . ,  19 . . , 
and  otherwise  performed  and  fulfilled  all  the  terms  and  conditions 
of  said  contract  so  far  as  they  were  to  be  performed  by  him ;  and 
plaintiff  avers  that  there  remains  unpaid  from  the  defendant  A.  B.     ■^^ 
to  the  defendant  C.  D.,  upon  and  for  the  erection  of  said  building  £^ 
under  said  contract,  the  sum  of  .  .  .  dollars,  which  said  sum  be-       v 
came  due  and  payable  on  the  .  .  .  day  of  .  .  . ,  19. .  . 

IV.  That  on  the  .  .  .  day  of  .  .  .,  19..,  the  plaintiff  entered    ;^ 
into  a  contract  with  the  defendant  C.  D.,  in  and  by  which  the     0 
plaintiff  agreed  to  furnish  the  necessary  and  proper  materials  for 
painting  said  dwelling-house  and  to  paint  the  same,  and  the  de-    t 
fendant  agreed  to  pay  him  the  sum  of  .  .  .  dollars  therefor  upon    ^ 
the  completion  of  the  painting  thereof;  and  the  plaintiff  avers  that    v 
on  the  .  .  .  day  of  .  .  .,  19..,  he  furnished  said  materials,  and 
painted  said  dwelling-house  under  and  in  pursuance  of  said  con-   (^ 
tract,  and  completed  the  same  on  the  .  .  .  day  of  .  .  . ,  19. .,  and>  o 
has  in  all  respects  fully  kept  and  performed  his  said  agreement;?^ 
yet  the  said  defendant  C.  D.  has  not,  nor  has  any  one  for  him,  paid"? 
to  the  plaintiff  the  said  sum  of  .  .  .  dollars,  nor  any  part  thereof^^ 

V.  Plaintiff  avers  that  the  whole  of  the  land  above  described 
is  required  for  the  convenient  use  and  occupation  of  said  dwelling- 
house. 

VI.  That  [follow  paragraph  V  of  form  No.  1697]. 

VII.  [Same  as  paragraph  VI  of  No.  1697.] 

VIII.  [Same  as  paragraph  VII  of  No.  1697.] 
Wherefore,  the  plaintiff  prays: 

1.  That  the  court  may  find  and  ascertain  the  amount  due  from 
the  defendant  C.  D.  to  this  plaintiff  under  said  contract  and  that 
he  have  judgment  against  the  said  C.  D.  therefor. 

2.  That  the  court  may  find  and  ascertain  what  sum,  if  any,  was 
due  from  the  defendant  A.  B.  to  the  defendant  C.  D.  at  the  date  of 
the  filing  of  plaintiff's  lien. 

3.  That  it  may  be  decreed  by  the  court  that  the  plaintiff  has 
a  lien  upon  said  dwelling-house  and  the  lands  described  herein  for 
the  sum  so  found  due  to  him  from  the  said  C.  D.  and  the  costs  of 
this  action,  including  .  .  .  dollars  paid  for  verifying  and  record- 
ing said  lien ;  that  said  land  and  dwelling-house  may  be  sold  under 
the  order  and  decree  of  this  court,  and  the  proceeds  applied  to  the 
payment  of  the  costs  aforesaid  and  the  sum  so  found  due  to  the 
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plaintiff;  that  he  have  execution  against  the  said  C.  D.  for  any 
deficiency,  and  for  other  and  further  proper  relief. 

§  6083.  Complaint  for  foreclosure  of  mechanic's  lien,  for  rea- 
sonable value  of  materials  sold  or  labor  furnished  to  owner. 

Form  No.  1699. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  plaintiff  is  now,  and  was  at  the  times  hereinafter 
stated,  a  contractor  and  builder,  doing  business  as  such  at  the 
...  of  ... ,  state  of  ... ,  and  that  as  such  contractor  and 
builder,  on  and  between  the  .  .  .  day  of  .  .  . ,  19 . . ,  and  the  .  .  . 
day  of  .  .  . ,  19 . . ,  at  the  special  instance  and  request  of  the  de- 
fendant [owner],  and  upon  his  promise  to  pay  the  reasonable 
value  thereof,  the  plaintiff  performed  work  and  labor  and  fur- 
nished certain  lumber  and  other  building  materials  to  the  defend- 
ant in  and  about  the  erection,  construction,  and  repair  of  a  certain 
dwelling-house  owned  by  the  said  defendant  [owner],  and  situated 
upon  the  following-described  premises:  [Insert  description];  and 
that  said  labor  and  materials  were  of  the  reasonable  value  of  .  .  . 
dollars. 

II.  That  the  defendant  was,  at  the  dates  hereinbefore  mentioned, 
and  still  is,  the  owner  and  reputed  owner  of  the  premises  herein- 
before mentioned ;  and  that  the  said  premises,  and  the  whole  there- 
of, are  required  for  the  convenient  use  and  occupation  of  said 
dwelling-house. 

III.  That  the  date  of  completion  of  the  construction  of  said 
building  is  .  .  .  [or,  if  left  incomplete:  That  the  last  date  upon 
which  said  work  and  labor  of  constructing  said  building  was  per- 
formed, and  said  materials  were  furnished,  is  the  .  .  .  day  of 
.  .  . ,  19. ..]     [If  notice  of  completion  was  filed,  allege  same.] 

IV.  That  the  plaintiff  duly  filed,  as  required  by  law,  his  claim 
for  a  lien  for  the  amount  due  and  owing  him  as  aforesaid  from 
said  defendant,  in  the  office  of  the  recorder  of  the  said 
county  of  .  .  . ,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  and  within  ninety 
days  from  the  date  of  the  completion  of  said  work,  [or  if  left  un- 
finished and  no  notice  is  given  within  one  hundred  and  twenty 
days  from  the  date  of  the  cessation  of  labor  upon  the  construction 
of  said  building  and  the  furnishing  of  the  building  materials  afore- 
said,] which  claim  for  a  lien  so  filed  was  duly  signed  by  the  claim- 

P.  p.  F.,  Vol.  IV— 12 


§  6083  FORECLOSURE  OP  LIENS.  3346 

ant  [or,  by  L.  M.,  the  attorney  of  the  claimant],  and  contained  a 
statement  of  the  demand  on  which  it  is  founded,  the  name  of  the 
person  against  whom  the  demand  is  claimed,  the  name  of  the 
claimant  or  assignee,  the  date  of  the  completion  of  said  work,  [or, 
if  left  incomplete,  the  List  date  of  the  performance  of  labor  or 
furnishing  of  materials,]  a  description  of  the  property  affected 
thereby,  a  statement  of  the  amount  claimed,  and  all  other  mate- 
rial facts  in  relation  thereto,  a  copy  of  which  claim  is  hereto  an- 
nexed and  made  part  of  this  complaint,  and  marked  "Exhibit  B. " 

V.  That  no  part  of  the  price  or  reasonable  value  of  said  labor 
and  materials  has  been  paid,  except  the  sum  of  .  .  .  dollars;  that 
plaintiff  demanded  payment  of  the  same  on  the  .  .  .  day  of  ... , 
19. .,  but  that  defendant  refused  to  pay  the  same;  and  that  there 
is  now  due  and  owing  to  the  plaintiff  from  said  defendant,  on  ac- 
count of  the  performance  of  said  labor  and  furnishing  of  said 
materials,  the  sum  of  .  .  .  dollars,  with  interest  thereon  from  the 
.  .  .  day  of  .  .  . ,  19.  ...^  ■  ■  -^-^      ^"  -  /  ■•■;    '■'  '''  ■  ' ;  ,  C  <l/fK 

YI.  That  the  defendant  [other  lien  claimant]  has  filed  a  claim 
for  a  lien  upon  the  premises  aforesaid,  for  the  amount  of  .  .  . 
dollars  and  costs,  which  claim  was  filed  in  the  office  of  the  recorder 
of  the  county  of  .  .  .  aforesaid,  on  the  .  .  .  day  of  .  .  . ,  19 . . , 
for  [state  whether  for  materials  or  labor]  ;  [and  that  no  other 
claim  for  liens  on  said  premises  has  been  filed.] 

VII.  That  the  defendants  [subsequent  purchasers,  or  lien-hold- 
ers] have  or  claim  to  have  some  interest  in  or  lien  upon  said  prem- 
ises, which  interest  or  lien,  if  any,  is  subsequent  and  subject  to  the 
lien  of  the  plaintiff. 

Wherefore,  plaintiff  demands  judgment  that  the  demands  of  all 
persons  having  filed  claims  for  liens  upon  the  premises  aforesaid, 
whether  plaintiffs  or  defendants,  be  ascertained  and  adjudged, 
and  that  the  interest  of  [owner],  the  person  owning  said  premises 
at  the  time  of  the  commencement  of  the  work  and  furnishing  of 
the  materials  aforesaid  upon  the  premises  hereinbefore  described, 
of,  in,  and  to  the  premises  aforesaid,  or  the  interest  therein  which 
said  [owner],  or  any  person  claiming  under  him,  has  since  ac- 
quired, be  sold,  under  the  decree  of  this  court,  according  to  law, 
to  satisfy  the  amount  of  the  liens  so  ascertained  and  adjudged, 
with  the  costs  of  this  action ;  and  that  in  case  of  deficiency  arising 
upon  such  sale,  that  the  plaintiff  have  judgment  for  such  de- 
ficiency against  [defendants  personally  liable],  and  have  execution 
therefor ;  and  for  such  further  relief  as  may  be  just  and  equitable. 
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§  6084.    Judgment  of  foreclosure  of  mechanic's  lien. 

Form  No.  1700. 
[Title,] 

[Recite  trial  verdict  or  findings,  and  continue]  :  and  due  notice 
of  the  pendency  of  this  action  having  been  filed  in  the  office  of  the 
county  recorder  of  the  county  of  ...  ; 

Now,  on  motion  of  G.  H.,  attorney  for  the  plaintiff, — 

It  is  adjudged: 

1.  That  the  amount  due  the  plaintiff,  A.  B.,  from  the  defendant 
[name  defendant  or  defendants  who  are  personally  liable  to  the 
plaintiff]  is  the  sum  of  .  .  .  dollars,  and  interest  thereon  from 
the  .  .  .  day  of  .  .  . ,  19 . . ,  amounting  to  the  sum  of  .  .  .  dollars 
and  .  .  .  cents. 

[If  there  are  defendants  who  have  established  liens,  adjudge 
the  amount  due  each  in  the  same  way.] 

2.  That  all  said  sum  is  due  for  work  and  labor  performed  and 
for  materials  furnished  upon,  in,  and  about  the  construction  of  a 
certain  building,  to-wit,  [name  or  describe  the  building],  on  the 
following-described  premises,  to-wit,  [describe  same]  ;  that  the 
whole  of  said  premises  is  required  for  the  convenient  use  and  oc- 
cupation of  said  building ;  and  that  said  premises  and  the  interest 
of  the  defendant  C.  D.  therein,  at  the  time  of  the  commencement 
of  the  work  and  furnishing  of  the  materials  aforesaid,  to-wit,  the 
.  .  .  day  of  .  .  . ,  19 . . ,  or  which  he  has  since  acquired  therein, 
are  subject  to  a  lien  for  all  of  said  sum,  under  the  provisions  of 
chapter  II  of  title  IV  of  part  III  of  the  Code  of  Civil  Procedure 
of  the  state  of  California,  and  the  acts  amendatory  thereof. 

3.  That  the  said  interest  of  said  C.  D.  in  and  to  the  said  building 
and  premises  above  described  be  sold  to  satisfy  the  amount  of  the 
said  several  liens  above  specified,  including  the  costs  of  this  action 
and  the  costs  of  filing  the  claims  for  said  liens. 

4.  That  such  sale  be  made  by  the  sheriff  of  the  county  of  ...  ; 
that  the  said  sheriff  give  notice  thereof  in  the  manner  provided 
by  law;  that  said  premises  be  sold  in  one  parcel  [or,  if  in  parcels: 
in  parcels  as  follows,  describe  parcels]  ;  that  out  of  the  proceeds 
of  such  sale  or  sales  the  sheriff  pay  to  Gr.  H.,  plaintiff's  attorney, 
the  sum  of  .  .  .  dollars,  and  interest  thereon  to  the  time  of  such 
sale,  being  the  costs  of  this  action;  that  he  also  pay  to  A.  B.,  or 
his  attorney,  the  sum  of  .  .  .  dollars,  the  amount  due  him  as 
herein  adjudged,  and  .  .  .  dollars,  his  costs  of  filing  his  claim  for 
lien,  with  interest  on  said  sums  to  the  date  of  sale  [insert  same 
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directions  as  to  other  lien  claimants]  ;  that  said  sheriff  make  due 
return  of  such  sale,  and  bring  the  residue  of  the  proceeds  of  such 
sale  into  court,  with  the  return  of  sale,  to  abide  the  order  of  the 
court. 

5.  That  if  the  proceeds  realized  from  said  sale  shall  be  insuffi- 
cient, after  paying  the  costs  of  the  action  and  of  making  sale,  to 
pay  the  full  amount  adjudged  to  be  due  to  said  claimants  as  above 
adjudged  and  directed,  then  the  said  sheriff  pay  and  distribute 
the  proceeds  of  such  sale  applicable  thereto  to  each  of  said  claim- 
ants in  the  proportion  which  the  sum  adjudged  to  each  bears  to 
the  whole  amount  adjudged  to  all. 

6.  That  if  any  deficiency  arise  upon  such  sale,  in  the  payment 
of  said  sums  so  adjudged  to  be  due,  the  said  sheriff  specify  the 
same  in  his  report  of  sale,  and  that  judgment  may  be  rendered 
therefor  against  the  defendant,  [name  the  defendant  or  defendants 
who  are  personally  liable]  ;  and  that  the  purchaser  or  purchasers 
at  such  sale  be  entitled  to  a  writ  of  assistance  to  obtain  possession 
of  the  premises  sold  in  manner  provided  by  law. 

By  the  court:  C.  K,  Clerk. 

§  6085.    Judgment  for  deficiency  on  mechanic's  lien  judgment 

Form  No.  1701. 
[Title.] 

The  report  of  the  sheriff  of  .  .  .  county,  who  was  directed  to 
sell  the  premises  described  in  the  judgment  in  this  action,  having 
been  filed  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  by  which  it  appears  that 
a  deficiency  [or,  deficiencies]  arose  upon  such  sale  in  the  payment 
of  the  amounts  adjudged  to  b€  due  to  the  lien  claimants,  as  fol- 
lows, to-wit :  [here  specify  amount  or  amounts  of  deficiencies  due 
each  claimant]  ;  [and  the  said  report  of  sale  having  been  duly  con- 
firmed by  an  order  of  the  court,  entered  on  the  .  .  .  day  of  ... , 
19..,]  and  judgment  for  deficiency  [or,  deficiencies]  having  been 
ordered : 

On  motion  of  G.  H.,  attorney  for  the  plaintiff, — 

It  is  adjudged : 

1.  That  the  plaintiff,  A.  B.,  do  have  and  recover  of  the  defend- 
ant [name  defendant  personally  liable] ,  the  sum  of  .  .  .  dollars, 
the  amount  of  such  deficiency  due  to  said  A.  B. 

[Proceed  in  the  same  way  as  to  all  lien  claimants  entitled  to 
judgment  for  deficiency.] 

R.  S.,  Judge. 
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CHAPTER   CXLH. 

FOEECLOSURE  OF  STREET-ASSESSMENT  LIEN. 

§  6086.  Priority  of  lien. — A  lien  for  street  improvements  is  on 
the  property,  and  is  paramount  to  the  lien  of  a  mortgage  existing 
at  the  time  the  proceedings  leading  up  to  the  construction  of  the 
improvements  were  in  progress.^  However,  a  lien  for  general 
taxes  is  prior  and  superior  to  one  for  unpaid  city  assessments,  and 
can  be  foreclosed  without  first  paying  the  city  assessment.^  The 
time  fixed  when  payment  is  due,  may  not  be  the  time  when  the 
improvements  become  an  incumbrance  as  between  grantor  and 
grantee.3 

§  6087.  Labor  lien. — One  improving  a  lot  at  request  of  the 
owner  is  entitled  to  a  lien  thereon.*  A  contractor  who,  under  con- 
tract with  the  property-owners  along  a  street,  has  constructed  a 
sewer  therein  has  a  lien  for  such  work  y"  but  the  rule  seems  to  be 
the  opposite  if  no  contract  was  entered  into.^ 

§  6088.  Continuance  of  the  lien — Limitations. — The  lien  of  a 
street-improvement  assessment  continues  for  two  years  from  the 
date  of  recording  the  warrant  ;''^  but  beginning  suit  does  not  con- 
tinue the  lien  after  the  expiration  of  the  two  years  as  against  a 
purchaser  of  the  property  not  a  party  to  the  foreclosure  suit,  un- 
less a  notice  of  lis  pendens  has  been  filed. ^  A  complaint  filed  more 
than  two  years  after  the  date  of  recording  the  warrant  is  too  late, 
and  is  subject  to  demurrer.^  The  period  of  limitation  may  be 
extended  by  statute  any  time  before  expiration,  under  the  old 

1  O'Dea  V.  Mitchell,  144  Cal.  374,  6  Fleming  v.  Prudential  Ins.  Co.,  19 

77  Pac.  1020;  Chase  v.  Trout,  146  Cal.  Colo.  App.  126,  73  Pae.  752;  2  Mills' 
350,  80  Pac.  81.  Annot.  Stats.,  §  2867. 

2  McMillan  v.  City  of  Taeoma,  26  7  Street  Imp.  Act,  Stats.  1891,  p. 
Wash.  358,  67  Pac.  68;  Keene  v.  City  205,  §  9.  See,  also,  Cal.  Gen,  Laws, 
of  Seattle,  31  Wash.  202,  71  Pae.  769.  Act  3930,  §  9. 

3  Green  v.  Tidball,  26  Wash.  338,  8  Page  v.  W.  W.  Chase  Co.,  145 
67  Pac.  84,  55  L.  R.  A.  879.  Cal.  578,  79  Pac.  278. 

4  Cal.  Code  Civ.  Proc,  §  1191.  9  Williamson  v.  Joyce,  140  CaL  669, 

5  Williams  v,  Rowell,  145  Cal.  259,  74  Pac.  290. 

78  Pac  725. 
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statute.^"     A  general  law  as  to  limitations  will  not  affect  the 
special  law  on  that  subject.^^ 

§  6089.  Parties. — A  wife  is  a  necessary  party  to  an  action  to 
foreclose  a  city  assessment  lien  on  community  property.^-  Failure 
to  amend  the  complaint  by  striking  out  the  names  of  the  fictitious 
persons  is  not  prejudicial.^^  The  owner  of  bonds  issued  to  raise 
money  for  sewer  improvements,  upon  failure  of  the  city  to  collect 
assessments  to  pay  the  same  when  due,  may  himself  proceed  to 
collect  the  same  and  foreclose  the  lien  thereof. ^^ 

§  6090.  Complaint. — The  complaint  need  not  allege  that  the 
width  of  the  sidewalk  to  be  constructed  has  been  established  by 
the  board  of  supervisors  before  the  institution  of  the  proceedings 
for  doing  the  work.^^  An  allegation  that  the  city  council,  deem- 
ing it  necessary,  "duly  gave  and  made  its  determination  to  order 
the  work  done,"  is  a  statement  in  legal  effect  that  everything 
necessary  to  be  done  to  give  the  order  validity  had  been  done,  and 
the  complaint  need  not  set  forth  the  steps  required  by  the  statute 
to  give  the  city  council  jurisdiction  to  order  the  work  done.^^  But 
the  complaint  is  insufficient  if  it  fails  to  show  that  the  contract  for 
the  work  done  fixed  the  time  for  the  commencement  and  comple- 
tion of  the  work  to  be  done  thereunder,  in  accordance  with  the  re- 
quirements of  the  California  statute.^'''  So  a  complaint  to  fore- 
close a  street-assessment  lien,  which  shows  that  bids  were  to 
be  received  until  four  o'clock  in  the  afternoon  of  a  certain  date, 
and  that  the  bids  were  opened,  examined,  and  declared  by 
the  board  on  the  day  preceding,  and  that,  in  pursuance  thereof, 
the  board  awarded  the  contract  to  the  plaintiff,  shows  on  its  face 
that  the  proceedings  of  the  board  in  awarding  the  contract  were 
void,  and  a  general  demurrer  to  such  complaint  is  well  taken. ^^ 

10  Young   V.    City   of    Tacoma,   31  16  Pacific  Paving  Co.  v.  Bolton,  97 
Wash.  153,  71  Pac.  742.  Cal.    8,    31    Pac.    625.      See    Oakland 

11  Mathews   v.    Wagner,   49   Wash.  Bank   v.    Sullivan,    107    Cal.    428,    40 
54,  94  Pac.  759.  Pac.  546. 

12  McNair      v.      Ingebrigtsen,      36  17  Act  of  March  18,  1885,    (Stats. 
Wash.  186,  78  Pac.  789.  1885,    p.    147,)    as    amended   in    1889 

13  Belser  v.  Allman,   134  Cal.  399,  (Stats.   1889,   p.   157)  ;     Washburn  v. 
66  Pac.  492.  Lyons,  97  Cal.  314,  32  Pac.  310;    Lib- 

14  Blackwell    v.    Village    of    Coeur  bey  v.  Elsworth,  97  Cal.  316,  32  Pac. 
d'Alene,  13  Idaho,  357,  90  Pac.  353.  228. 

15  Doane  v.  Houghton,  75  Cal.  360,  18  Perine  etc.  Paving  Co.  v.  Quack- 
17  Pac.  426.  enbush,  104  Cal.  684,  38  Pac.  533. 
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§  C091,  Foreclosure  of  street  assessment — Collateral  attack. — 
A  decree  foreclosing  the  lien  of  a  street  assessment  which  is  valid 
on  its  face,  and  rendered  in  an  action  in  which  the  court  had  juris- 
diction of  the  subject-matter  and  the  person  of  the  defendant,  can- 
not be  collaterally  attacked  by  a  person  claiming  under  him,  by 
showing  that  prior  to  the  decree  the  assessment  in  question  had 
been  paid.^^ 

§  6092.  Pleading"  judgment. — ^In  pleading  a  judgment  or  other 
determination  of  a  court,  officer,  or  board,  it  is  not  necessary  to 
state  the  facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or  made.^o  But 
if  the  complaint  discloses  a  void  and  insufficient  resolution  of  in- 
tention, it  is  not  cured  by  the  general  clause  that  all  and  singular 
the  proceedings  and  orders  were  "duly  given  or  made."2i 

§  6093.  Warrant. — The  street  superintendent  must  issue  a  war- 
rant to  the  contractor  authorizing  him  to  collect  the  assessment; 
but  before  such  delivery  it  must  be  recorded  in  his  office  and  be- 
comes a  lien  from  such  recording.  If  the  contractor  fails  to  re- 
turn the  warrant  within  thirty  days  from  the  date  of  its  recorda- 
tion, he  is  presumed  to  have  collected  the  assessment  and  loses  his 
lien.22 

§  6094.  Demand  on  warrant. — The  contractor  or  his  agent 
must  make  a  demand  upon  the  person  assessed,  if  he  can  be  con- 
veniently found,  or  publicly  upon  the  premises  assessed,  and,  if 
paid,  receipt  such  payment  upon  the  assessment,  and  also  by  sepa- 
rate receipt,  if  demanded.  The  street  superintendent  may  receipt 
for  the  same,  or  release  the  lien  at  any  time,  upon  receipt  of  the 
money  or  the  exhibition  of  the  contractor's  receipt  therefor.  After 
demand  and  return  unpaid,  the  assessment  draws  interest  at  the 
rate  of  ten  per  -^ent  per  annum.^^  The  return  of  the  demand  need 
not  specify  to  whom  the  money  was  to  be  paid.^*  The  return  and 
affidavit  may  be  made  by  the  contractor's  agent  who  made  the 
demand.25 

19  Ward  V.  Dougherty,  75  Cal.  240,  Cotton  v.  Watson,  134  Cal.  442,  66 
7  Am.  St.  Eep.  151,  17  Pac.  193.  Pac.  490. 

20  Cal.  Code  Civ.  Proc,  §  456.  23  Cal.  Gen.  Laws,  Act  3930,  §  10. 

21  Buckman  v.  Hatch,  139  Cal.  53,  24  Eeid  v.  Clay,  134  Cal.  207,  66 
72  Pac.  445.  Pac.  262. 

22  Street  Imp.  Act,  §  9,  Stats.  1891,  25  San  Francisco  Pav.  Co.  v.  Egan, 
p.  205;  Cal.  Gen.  Laws,  Act  3930,  §  9;  146  Cal.  635,  80  Pac.  1076. 
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§  6095.  Bond  of  contractor. — Every  contract  required  to  be 
filed  shall  be  accompanied  by  a  good  and  sufficient  bond  equal  to 
at  least  twenty-five  per  cent  of  the  contract  price,  to  be  filed  with 
the  contract.  Such  bond  must  be  for  the  benefit  of  any  and  all 
persons  performing  labor  or  furnishing  materials,  who  may  re- 
cover upon  such  bond  for  the  same ;  but  suit  on  the  bond  does  not 
affect  the  lien  on  the  land,  except  in  so  far  as  the  claim  is  thereby 
paid  off.  If  the  bond  is  not  filed,  the  owner  and  contractor  be- 
come jointly  and  severally  liable  in  damages  to  any  and  all  parties 
entitled  to  liens  upon  the  property  affected  by  the  contract.^^ 
The  foregoing  section  has  been  held  unconstitutional  in  several 
cases,  upon  the  grounds  that  the  owner  is  deprived  of  his  prop- 
erty unjustly,  as  he  is  made  responsible  for  the  bad  management 
of  the  contractor  or  a  raise  in  price  of  materials;  as  it  is  an 
unnecessary  and  unreasonable  restraint  upon  the  power  to  eon- 
tract;  and  as  it  forces  the  owner  to  pay  more  than  his  contract 
price 


27 


§  6096.  Foreclosure  of  street  assessment — Answer. — In  an  ac- 
tion to  recover  a  street  assessment,  where  the  defendant's  owner- 
ship of  the  property  assessed  is  alleged  in  the  complaint  and  denied 
by  the  answer,  a  nonsuit  should  be  granted  if  the  plaintiff  intro- 
duces no  evidence  in  support  of  the  allegation.^s  An  answer 
alleging  that  another  person,  not  sued,  owns  an  undivided  interest 
in  the  land  is,  in  legal  effect,  merely  a  denial  of  the  averment  of 
the  complaint  as  to  ownership  by  the  defendant,  and  is  not  an 
averment  of  new  matter  casting  the  burden  of  proof  upon  the  de- 
fendant.-* In  such  an  action,  an  averment  in  the  answer  that  the 
defendant  had  not  sufficient  information  or  belief  on  the  subject 
of  his  ownership  of  the  property  assessed  to  enable  him  to  answer 
the  plaintiff's  allegation  of  his  ownership,  and  therefore  denies 
the  same,  is  a  sufficient  denial,  where  no  motion  is  made  to  strike 
it  out.^®  That  the  work  was  not  done  according  to  contract  is  no 
defense,  if  such  objection  was  not  urged  by  appeal  to  the  city 
council.^^    A  defense,  to  be  good,  must  show  that  plaintiff  has  been 

2«  Cal.  Code  Civ.  Proc,  §  1203.  28  Harney  v.  McLeran,  66  Cal.  34, 

27  Gibbs  V.  Tally,  133  Cal.  373,  65  4  Pac.   884. 

Pac.  970,  60  L.  R.  A.  815;  San  Fran-  29  Robinson  v.  Merrill,  87  Cal.  11, 

Cisco   Lumber   Co.    v.   Bibb,    139    Cal.  25  Pac.   162. 

193,    72    Pac.   964,    139    Cal.    325,    73  30  Harney  v.  McLeran,  66  Cal.  34, 

Pac.  864;  Montague  &  Co.  v.  Furness,  4  Pac.  884. 

145  Cal.  205,  78  Pac.  640.  31  Act   of  March   18,    1885;    Peta 
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prejudiced.  The  right  to  damages  arises  solely  from  the  constitu- 
tional provision  that  private  property  cannot  be  damaged  for  pub- 
lic use  without  compensation,  and  does  not  affect  the  right  of  the 
city  to  make  the  assessment  to  pay  the  costs  of  the  work.^^  De- 
nials must  be  specifiers 

§  6097.  Payment  of  part. — If  a  part  only  is  excessive,  before  a 
property-owner  can  refuse  to  pay  the  assessment,  he  must  tender 
the  amount  justly  due.^* 

§  6098.  Estoppel. — A  party  having  part  of  his  land  condemned 
for  a  street,  and  some  of  it  illegally  sold  for  a  benefit  assessment, 
may  accept  his  award  out  of  the  fund  created  from  such  sale  and 
assessment,  and  not  be  estopped  from  recovering  the  land  wrong- 
fully sold.35  Failure  to  appeal  to  the  city  council  to  remedy  a 
disproportionate  assessment  estops  the  landowner  from  setting  up 
such  defense  in  the  action  to  enforce  the  assessment.^^ 

§  6099.  Contract  void  for  want  of  labor  clause. — Absence  from 
the  specifications  and  notices  of  the  clause  fixing  the  maximum 
hours  and  the  minimum  daily  pay  of  laborers  is  cured  by  its  in- 
sertion into  the  contract,  if  the  letting  of  the  job  is  in  fact  made 
to  the  lowest  bidder.^^ 

§  6100.  Restraining  sale. — A  complaint  in  a  suit  to  enjoin  the 
sale  of  property  for  the  collection  of  an  assessment  must  aver  that 
the  benefit  to  plaintiff's  property  is  not  proportional  to  his  tax.-''* 
Owners  of  a  part  interest  in  property  cannot  restrain  the  sale  of 
the  property  under  a  valid  assessment  without  paying  or  tender- 
ing their  part  of  the  assessment.^^  Several  owners  may  join  in 
the  same  suit.^*^  Collection  may  be  enjoined  where  the  city  council 
proceeds  in  opposition  to  the  owners  of  more  than  half  the  prop- 

luma    Pav.   Co.   v.    Singley,    136    Cal.  36  Beckett   v.   Morse,   4   Cal.   App. 

616,  69  Pac.  426.  228,  87  Pac.  408. 

32  Duncan  v.  Eamish,  142  Cal.  686,  37  Flinn  v.  Peters,  3  Cal.  App.  235, 
76  Pac.   661.  84  Pac.  995. 

33  City  Street  Imp.  Co.  v.  Eontet,  38  Beck  v,  Holland,  29  Mont.  234, 
140  Cal.  55,  73  Pac.  729.  74  Pac.  410. 

34  Hallett  V.  United  States  Security  39  Ellis  v.  Witmer,  134  Cal.  249,  66 
etc.  Co.,  40  Colo.  281,  90  Pac.  683.  Pac.  301. 

35  Gaston  v.  City  of  Portland,  41  40  Coleman  v.  Kathbun,  40  Wash. 
Or.  373,  69  Pac.  34,  445.  303,  82  Pae.  540. 
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erty.^^  The  judgment  should  not  enjoin  the  city  from  collecting 
any  further  amount  on  account  of  the  improvement,  the  city  being 
entitled  to  make  a  reassessment.'*^ 

§  6101.  Burden  of  proof. — Defendant  contesting  the  assess- 
ment has  the  burden  of  establishing  the  invalidity  or  irregularity 
of  the  proceedings.'*^  The  burden  is  thrown  on  defendant  by  in- 
troducing in  evidence  the  assessment,  the  documents  connected 
therewith,  and  the  affidavits  of  demand  and  non-payment.**  The 
warrant  empowering  the  contractor  to  demand  the  assessment, 
the  certificate,  the  diagram,  and  the  affidavit  of  demand  and 
non-payment    establish    a    prima    facie    case,    including    the    fact 

that  the  width  and  grade  of  the  street  have  been  officially  estab- 
lished. ^^ 

§  6102.  Decree. — A  judgment  on  demurrer  is  erroneous  which 
recites  the  demurrer  to  be  sustained  because  the  return  was  de- 
fective, when  the  ground  is  that  the  warrant  was  not  returned  in 
time.*^  Upon  judgment  the  lien  is  merged  therein  and  remains  a 
lien,  as  such  judgment,  according  to  the  law  of  judgment  liens.*^ 
It  is  proper  to  make  the  attorney  fee  allowed  plaintiff  a  lien  upon 
the  land  assessed."*^  A  judgment  conditioned  upon  payment  of  a 
part  admitted  to  be  due  may  be  had.*® 

§  6103.  Sale  under  foreclosure. — The  court  may  appoint  a 
commissioner  to  sell  the  property  on  foreclosure  of  the  lien  for 
street  assessment,  though  section  726  of  the  Code  of  Civil  Proce- 
dure was  enacted  after  the  street-improvement  act.^^  The  improve- 
ment act  authorizes  the  court  to  order  sale  on  execution  as  in  other 
cases  of  sale  of  real  estate  by  the  process  of  the  court.^^    A  sale  by 

41  Hensley  v.  City  of  Butte,  33  46  City  Street  Imp.  Co.  v.  Emmons, 
Mont.  206,  83  Pac.  481;   Mont.   Sess.       138  Cal.  297,  71  Pac.  332. 

Laws  1897,  p.  219,  §  31.  47  Hinckley  v.  City  of  Seattle,  37 

42  Lester    v.    City    of    Seattle,    42      Wash.  269,  79  Pac.  779. 

Wash.  539,  85  Pac.  14.  48  Reid  v.   Clay,   134   Cal.   207,   66 

43  San  Francisco  Pav.  Co.  v.  Bates,      Pac.  262. 

134  Cal.  39,  66  Pac.  2;  Reid  v.  Clay,  49  Coleman   v.  Rathbun,  40   Wash. 

134  Cal.  207,  66  Pac.  262.  303,  82  Pac.  540. 

44  Belser  v.  Allman,  134  Cal.  399,  50  Crane  v,  Cumminga,  137  Cal.  201, 

66  Pac.  492.  69  Pac.  984. 

45  Blanchard  v.  Ladd,  135  Cal.  212,  5i  Street    Imp.    Act,    §    12,    Stats. 

67  Pac.  130;  Dowling  v.  Hibernia  Sav.       1885,  p.  157. 
etc.  Soc,  143  Cal.  425,  77  Pac.  141. 
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the  city  treasurer,  noticed  to  take  place  "at  the  easterly  door  of 
the  county  courthouse,"  it  not  appearing  that  such  is  the  front  of 
the  courthouse,  or  that  any  side  had  been  prescribed  by  the  board 
of  supervisors^^  ^g  the  front  of  the  courthouse,  is  a  void  sale.^^ 

§  6104.  Title  acquired. — One  who  purchases  property  at  a  sale 
under  special  assessment  cannot  recover  from  the  city  on  the  cer- 
tificate when  the  city  is  estopped  from  enforcing  the  lien.^^  A  sale 
under  the  bond  act  gives  good  title  as  against  a  mortgagee  holding 
prior  to  the  assessment  proceedings.^^  The  quitclaim  deed  of  de- 
fendant conveys  no  title  after  foreclosure  and  sale.^^ 


FORMS— FORECLOSURE  OF  STREET  ASSESSMENTS. 

§  6105.  Complaint  in  action  on  street  assessment — Under  Cali- 
fornia statute. 

Form  No.  1702.* 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  the  board  of  supervisors 
of  the  county  of  ... ,  state  of  ... ,  adopted  a  resolution, 
whereby  said  board  resolved  that  it  was  their  intention  to  order 
the  following  described  work  in  said  county  to  be  done,  to-wit: 
[That  .  .  .  street,  from  the  easterly  line  of  .  .  .  street  to  a  point 

.  .  .  feet  westerly  therefrom,  be  macadamized  and  curbed.] 

II.  That  afterwards,  and  on  the  .  .  .  day  of  .  .  . ,  19. .,  a  reso- 
lution ordering  said  work  to  be  done  was  adopted  and  passed  by 
said  board  of  supervisors. 

III.  That  the  plaintiff  was  the  contractor  therefor,  and  did  all 
said  work  under  the  direction  and  to  the  satisfaction  of  [state  the 
appropriate  officer],  and  the  said  work  was  duly  approved  and 
accepted  by  him,  who  thereupon,  on  the  .  .  .  day  of  .  .  . ,  19. ., 
made  an  assessment  of  the  total  amount  of  expense  of  said  work 

52  Cal.  Pol.  Code,  §  3768.  55  German  Sav.  etc.  Soc.  v.  Ramish, 

53  Lantz  V.  Fishburn,  3  Cal.  App.  138  Cal.  120,  69  Pac.  89,  70  Pae. 
662,  91  Pac.  816.  1067. 

54  Elder  v.  Fox,  18  Colo.  App.  263,  56  Wright  v.  Jessup,  44  Wash.  618, 
71  Pac.  T)8.  87  Pac.  930. 


*For  lurms  of  Lis  Pendens  see  chapter  XLIII. 
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necessary  to  be  assessed  to  recover  the  sum  due  for  said  work  and 
the  incidental  expenses  thereof  upon  the  lots  and  lands  liable  to 
assessment  therefor,  to-wit  [describe  such  property] ,  and  each  lot 
and  part  thereof  was  thereby  separately  assessed  in  proportion  to 
its  frontage  on  said  streets,  at  the  rates  hereinafter  stated  per 
front  foot ;  that  a  copy  of  said  assessment,  and  warrant  issued  in 
said  case,  and  hereinafter  referred  to,  is  attached  to  this  complaint 
and  made  a  part  thereof. 

IV.  That  by  said  assessment  and  diagram  the  lot  of  land  here- 
inafter described  was  assessed  as  the  property  of  the  defendant ; 
that  the  said  defendant,  during  all  the  times  herein  mentioned, 
was,  and  now  is,  the  owner  of  certain  portions  of  the  lots  and  lands 
aforesaid  assessed,  and  liable  to  assessment  for  said  work;  that 
said  lands  are  described  as  follows  [give  description  of  land]. 

V.  That  by  and  according  to  said  assessment,  said  lot  of  land 
was  assessed  to  pay  the  sum  of  .  .  .  dollars,  rated  at  .  .  .  dollars 
per  foot  fronting  on  said  .  .  .  street,  for  said  work  done  thereon, 
in  front  thereof,  and  the  further  sum  of  .  .  .  dollars  for  its  pro- 
portion of  the  expense  of  said  work  done  on  the  crossing  of  .  .  . 
street  and  .  .  .  street. 

VI.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  the  said  [superintend- 
ent of  streets,  or  other  proper  officer]  duly  issued  and  delivered  a 
certain  warrant,  with  said  assessment  and  diagram,  to  the 
plaintiff;  that  a  copy  of  said  warrant  is  hereunto  attached  and 
made  a  part  of  this  complaint;  that  said  warrant,  diagram,  and 
assessment  were,  on  said  last-mentioned  day,  all  duly  recorded  by 
said  superintendent  in  his  office,  in  a  book  kept  by  him  for  such 
purpose,  to-wit,  in  ... , 

VII.  That  afterwards,  and  within  ten  days  after  the  .  .  .  daj' 
of  .  .  .  19 . .  ,  with  and  by  virtue  of  said  warrant,  assessment, 
and  diagram,  said  plaintiff  demanded  payment  of  said  sums  so 
assessed  on  said  premises  from  the  defendant ;  that  he  refused  and 
still  does  refuse  to  pay  the  same,  and  has  not  paid  any  part  thereof. 

VIII.  That  thereafter,  within  ten  days  from  the  date  of  said 
warrant,  to-wit,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  the  same  was  duly 
returned  to  the  said  superintendent  with  a  return  thereon,  signed 
by  said  plaintiff  and  verified  by  his  oath,  stating  the  nature  and 
character  of  the  demand  as  set  forth  aforesaid,  and  whether  any 
of  the  said  assessments  remained  unpaid  in  whole  or  in  part,  and 
the  amount  of  said  assessments  so  unpaid  were  fully  stated,  as 
also  the  fact  that  said  sum  of  money  so  assessed  on  the  lot  of 
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land  above  described  had  been  demanded  as  stated  aforesaid,  and 
still  remained  unpaid. 

IX.  That  thereupon,  to-wit,  on  the  .  .  .  day  of  .  .  . ,  19. .,  the 
said  superintendent  duly  recorded  the  said  return,  so  made  upon 
said  warrant,  in  the  margin  of  the  record  of  said  warrant  and  as- 
sessment, and  also  the  original  contract  referred  to  therein,  at  full 
length  in  a  book  kept  by  him  for  that  purpose  in  his  office,  and 
signed  the  said  record. 

X.  That  more  than  fifteen  days  have  elapsed  since  the  day  of 
the  date  of  said  warrant,  and  no  person  has  appealed  to  said  board 
of  supervisors  concerning  the  acts,  proceedings,  or  determination 
of  said  superintendent  in  relation  to  said  work,  contract,  diagram, 
warrant,  or  assessment,  or  either  of  them. 

XI.  That  all  the  acts  of  said  superintendent  herein  mentioned 
and  referred  to,  were  done  by  him  in  his  official  character  of  super- 
intendent of  public  streets  and  highways  of  said  county.  And 
that  said  sum  of  .  .  .  dollars,  being  the  sum  assessed  by  him  on 
said  lot  of  land  hereinbefore  described,  has  not  been  paid,  nor 
any  part  thereof,  but  still  remains  due  and  unpaid,  although  the 
same  has  been  demanded  as  stated  aforesaid,  with  the  interest 
thereon  at  the  rate  of  one  per  cent  per  month,  from  the  .  .  .  day 
of  .  .  .,  19... 

Wherefore  the  plaintiff  demands  judgment  for  .  .  .  dollars, 
with  interest  at  the  rate  of  ten  per  cent  per  annum  from  the  .  .  . 
day  of  .  ,  . ,  19 . . ,  and  that  said  sum  be  adjudged  a  lien  against 
the  lot  of  land  described  aforesaid,  and  that  said  lot  of  land  be 
adjudged  and  decreed  to  be  liable  for  the  payment  of  the  same, 
and  that  the  same  be  sold,  and  the  proceeds  of  the  sale  thereof 
be  applied  to  the  payment  of  the  amount  found  due  by  the 
plaintiff. 

§  6106.  Complaint  in  foreclosure  of  street-assessment  lien 
under  Vrooman  act. 

Form  No.  1703. 
[Title.] 

For  cause  of  action,  plaintiff  complains  and  alleges : 

I.  That  defendants,  .  .  . ,  are,  and  at  all  times  herein  men- 
tioned have  been,  the  owners  of  the  following-described  property : 
[Describe  property.] 

II.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at  and  in  the  city  of 
.  ,  . ,  county  of  ... ,  state  of  California,  the  board  of  trustees 
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of  the  city  of  ... ,  at  its  council  chambers  in  said  city,  duly 
passed  and  adopted  a  resolution,  in  writing,  wherein  and  whereby 
said  board  of  trustees  resolved  and  determined  that  it  was  the 
intention  of  said  board  of  trustees  to  order  the  following  street 
work  to  be  done  in  said  city  of  ...  ,  to-wit:  [Description  of  work 
as  set  out  in  the  resolution  of  intention.] 

[If  the  cost  is  assessed  to  a  district  instead  of  a  frontage  assess- 
ment, then  as  follows:]  That  in  and  by  said  resolution  of  inten- 
tion, the  said  board  of  trustees,  deeming  said  work  to  be  of  more 
than  local  and  ordinary  benejSt,  declared  that  the  costs  and  ex- 
penses of  said  work  and  improvement  should  be,  and  by  said 
resolution  of  intention  it  was,  made  chargeable  upon  a  district 
to  be  known  as  "  ...  district  No.  .  .  .,"  which  said  district 
said  board  of  trustees  in  said  resolution  of  intention  declared  to 
be  the  district  to  be  affected  and  benefited  by  said  work  and  im- 
provement, and  to  be  assessed  to  pay  the  costs  and  expenses  there- 
of. The  exterior  boundaries  of  said  district  were  by  said  resolu- 
tion established  and  fixed  as  follows,  to-wit:    [Description.] 

III.  That  said  board  of  trustees  directed  the  city  engineer  of 
the  city  of  ...  to  make  a  diagram  of  the  property  affected  and 
benefited  by  said  proposed  work  and  improvement,  and  described 
in  said  resolution  of  intention,  and  to  be  assessed  to  pay  the  ex- 
penses thereof;  that  said  city  engineer  did,  pursuant  to  the  direc- 
tion of  said  board  of  trustees,  make  a  diagram  of  the  property 
affected  and  benefited  by  the  proposed  work  and  improvement,  as 
described  in  said  resolution  of  intention;  that  said  diagram 
showed  each  separate  lot,  piece,  and  parcel  of  laud,  the  area  in 
square  feet  of  each  of  such  lots,  pieces,  and  parcels  of  land,  and 
the  relative  location  of  the  same  to  the  work  proposed  to  be  done, 
all  within  the  limits  of  the  said  assessment  district;  that  said 
diagram  so  prepared  as  aforesaid  was,  on  the  said  .  .  .  day  of 
.  .  . ,  19 . , ,  by  resolution  therefor,  duly  approved  by  the  board 
of  trustees  of  the  city  of  ...  ;  that  the  city  clerk  of  said  city  of 
.  .  .  did,  at  the  time  of  such  approval  aforesaid,  certify  the  fact 
and  date  thereof,  and  did  immediately  thereafter  deliver  said 
diagram  to  the  superintendent  of  streets  of  the  said  city  of  ... . 

IV.  That  thereafter,  to-wit,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at 
and  in  the  city  of  ... ,  county  of  ... ,  state  of  California,  the 
board  of  trustees  of  the  city  of  .  .  . ,  at  its  council  chamber  in 
said  city,  deeming  that  the  public  interest  required  it,  duly  passed 
and  adopted  a  resolution,  in  writing,  wherein  and  whereby  said 
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board  of  trustees  duly  made  and  gave  its  order  and  determination, 
in  writing,  ordering  the  said  described  street  work  to  be  done. 

V.  That  thereupon  and  before  awarding  the  contract  for  doing 
said  work  as  hereinafter  alleged,  the  said  board  of  trustees  of  the 
city  of  .  .  . ,  by  order  duly  given  and  made,  and  contained  in 
said  resolution  above  referred  to  ordering  said  work  to  be  done, 
duly  ordered  and  directed  the  city  clerk  of  said  city  of  ...  to 
publish  in  the  manner  required  by  law  said  resolution  ordering 
said  work  to  be  done,  for  two  days  in  the  .  .  . ,  and  to  post,  and 
to  keep  posted  conspicuously  for  five  successive  days,  in  the  man- 
ner and  form  required  by  law,  on  or  near  the  council  chamber 
door  of  said  board  of  trustees,  a  written  notice,  with  specifications, 
inviting  sealed  proposals  or  bids  for  doing  said  work,  and  also  to 
publish  in  the  manner  and  form  required  by  law  in  said  .  .  . ,  for 
two  days  successively,  a  notice  of  said  work,  inviting  sealed  pro- 
posals therefor,  and  referring  to  the  specifications  posted  and  on 
file. 

VI.  That  said  ...  is,  and  at  all  times  herein  mentioned  was, 
a  daily  newspaper,  printed,  published,  and  circulated  in  said  city 
of  .  .  .  daily  [except  Sunday],  and  was  the  newspaper  desigaated 
by  the  said  board  of  trustees  for  the  purpose  of  said  publications 
and  of  each  of  them. 

VII.  That  thereupon,  and  before  the  awarding  of  said  contract, 
said  city  clerk,  pursuant  to  the  terms  and  directions  of  said  order, 
and  in  his  official  capacity  as  such  clerk,  duly  caused  the  said 
resolution  ordering  said  work  to  be  done  to  be  published  by  two 
insertions  for  and  on  two  successive  days  in  said  newspaper,  and 
the  same  was  duly  published  by  two  insertions  for  and  on  two 
successive  days  in  said  newspaper,  as  ordered  and  directed  by  said 
board  of  trustees,  and  as  caused  to  be  published  by  said  city  clerk, 
to-wit,  on  the  .  .  .  and  the  .  .  .  days  of  .  .  . ,  19. .  . 

VIII.  That  before  passing  said  resolution  ordering  said  work  to 
be  done,  specifications  for  the  construction  of  said  work  were 
furnished  to  said  board  of  trustees  by  the  city  engineer  of  said 
city  of  ... ,  acting  in  his  official  capacity  as  such  city  engineer. 

IX.  That  thereafter,  and  before  the  awarding  of  said  contract, 
and  pursuant  to  the  terms  and  directions  of  said  order  of  said 
board  of  trustees  ordering  and  directing  him  so  to  do,  as  afore- 
said, said  city  clerk  of  the  city  of  .  .  . ,  in  his  official  capacity 
as  such,  on  the  .  .  .  day  of  .  .  . ,  19.  .,  posted  for  five  consecutive 
days,  to-wit,  the  ...,...,...,... ,  and  .  .  .  days  of  ... , 
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19. .,  and  kept  posted  conspicuously  on  said  council-chamber  door 
a  printed  notice,  with  the  specifications,  inviting  sealed  proposals 
or  bids  for  doing  said  work, 

X.  That  pursuant  to  the  said  order  and  directions  of  said  board 
of  trustees  duly  given  and  made  and  contained  in  said  resolution 
ordering  said  work  to  be  done,  ordering  and  directing  him  so  to 
do,  said  city  clerk  of  the  city  of  .  .  . ,  in  his  official  capacity  as 
such,  duly  published  in  the  .  .  . ,  by  two  insertions  for  two  days, 
and  as  often  as  said  paper  was  issued,  to-wit,  on  the  .  .  .  and  .  .  . 
days  of  .  .  . ,  19 , . ,  a  printed  notice  of  said  work,  describing  the 
same,  inviting  sealed  proposals  or  bids  for  doing  said  work,  and 
referring  to  the  specifications  so  posted  as  aforesaid  and  to  the 
specifications  on  file,  and  said  notice  was  duly  published  in  said 
...  on  said  .  .  .  and  .  .  .  days  of  .  .  . ,  19 . . . 

XI.  That  thereafter,  to-wit,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  and 
within  the  time  specified  in  said  notice  inviting  proposals  or  bids 
for  doing  said  work,  said  plaintiff,  .  .  .  delivered  to  said  city 
clerk  a  sealed  proposal,  wherein  and  whereby  said  .  .  .  proposed 
and  offered  to  do  said  work  fully  and  in  all  respects  as  required 
by  said  specifications  at  the  following  prices,  to-wit:    [Insert  bid.] 

That  said  proposal  was  accompanied  by  a  bond  for  an  amount 
equal  to  ten  (10)  per  cent  of  the  aggregate  of  the  said  proposal, 
payable  to  the  mayor  of  said  city  of  ... ,  signed  by  the  said 
bidder,  and  by  two  sureties,  which  said  sureties  did  justify  before 
.  .  . ,  a  notary  public  in  and  for  the  county  of  ... ,  state  of  Cali- 
fornia, in  double  the  said  amount  specified  therein,  over  and  above 
all  statutory  exemptions,  and  the  said  .  .  . ,  plaintiff,  then  and 
there  became,  and  was,  and  continued  to  Idc,  a  responsible  bidder 
for  said  work,  until  the  award  to  him  of  the  contract  for  said 
work,  as  hereinafter  alleged. 

XII.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  said  board  of  trustees, 
in  open  session,  at  its  council  chamber  in  said  city  of  ... ,  opened 
all  of  the  sealed  proposals  to  do  said  work,  and  then  and  there 
duly  examined  and  publicly  declared  the  same,  and  at  the  same 
time  and  place  considered  all  of  said  proposals,  and  then  and  there 
rejected  each  and  all  of  said  proposals  or  bids,  excepting  the  said 
proposal  of  ... ,  and  that  said  proposal  of  said  .  .  .  was  the 
lowest  proposal  or  bid  of  any  reasonable  bidder  therefor,  and  that 
said  proposal  of  said  .  .  .  was  found  to  be  the  proposal  of  the 
lowest  responsible  bidder. 

XIII.  That  said  board  of  trustees  of  said  city  of  .  .  . ,  on  said 
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.  .  .  day  of  .  .  . ,  19 . , ,  at  its  said  session  at  said  council  chamber, 
duly  passed  a  resolution,  in  writing,  wherein  and  whereby  said 
board  of  trustees  duly  awarded  the  contract  for  said  work  to  said 
.  .  . ,  at  the  said  prices  named  in  his  said  proposal,  and  then  and 
there  rejected  all  other  proposals  and  bids;  that  said  resolution 
awarding  the  contract  for  said  work  to  said  .  .  .  was  passed  and 
approved  by  a  three-fourths  vote  of  said  board  of  trustees,  and 
also  approved  by  the  mayor  of  said  city  of  ... . 

XIV.  That  at  the  same  time  and  place,  by  order  duly  given  and 
made,  and  as  a  part  of  said  resolution  awarding  said  contract,  said 
board  of  trustees  of  said  city  of  .  .  .  ordered  and  directed  said 
city  clerk  to  post  notices  of  said  award  for  five  days  on  or  near 
the  council-chamber  door  of  said  board  of  trustees,  and  duly 
ordered  and  directed  said  city  clerk  to  publish  notice  of  said 
award  for  two  days  in  the  .  .  . ,  a  daily  newspaper  published  and 
circulated  in  said  city  of  ... ,  and  designated  by  said  board  of 
trustees  therefor. 

XV.  That  said  .  .  .  was  the  newspaper  designated  by  said  board 
of  trustees  for  said  publication,  and  was  at  all  times  herein  men- 
tioned a  daily  newspaper,  printed,  published,  and  circulated  in 
said  city  of  ,  .  .  daily  [except  Sundays]. 

XVI.  That  thereafter,  to-wit,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  the 
said  city  clerk,  acting  in  his  official  capacity  as  such,  pursuant  to 
the  terms  of  said  order  and  direction  ordering  and  directing  him 
so  to  do,  posted  said  notices  of  said  award  conspicuously  on  said 
council-chamber  door  of  said  board  of  trustees,  and  kept  the  same 
posted  for  five  consecutive  days,  to-wit,  [give  dates]  of  .  .  . ,  19. ., 
and  at  the  same  time,  and  pursuant  to  the  terms  of  the  same  order 
and  direction,  said  city  clerk  caused  a  like  notice  of  said  award 
to  be  published  in  the  .  .  . ,  by  two  insertions  for  two  consecutive 
days,  as  often  as  said  newspaper  was  published,  to-wit,  on  the  .  .  . 
and  .  .  .  days  of  .  .  . ,  19 .  . . 

XVII.  That  the  owners  of  three  fourths  of  the  lots  and  lands 
included  within  said  assessment  district  did  not,  nor  did  the  own- 
ers of  three  fourths  of  the  frontage  of  the  lots  and  lands  fronting 
upon  the  streets  and  alleys  where  said  work  was  ordered  to  be 
done,  either  in  themselves  or  in  their  own  names,  or  by  or  through 
their  agents  or  otherwise,  elect  within  ten  days  after  the  first 
posting  and  publication  of  said  notice  of  award,  or  at  any  time, 
to  take  said  work  or  any  part  thereof,  or  to  enter  upon  said  con- 
tract to  do  the  whole  or  any  part  of  the  said  contract  at  the  price 
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at  which  the  same  had  been  awarded,  as  aforesaid,  or  at  any  other 
price,  but  that  said  owners  failed  to  elect  to  take  said  work  or  to 
enter  into  a  written  or  other  contract  therefor  within  ten  days 
after  the  first  posting  and  publication  of  said  notice  of  award, 
or  at  all. 

XVIII.  That  thereafter,  to-wit,  on  the  .  .  .  day  of  .  .  .,  19.., 
in  the  said  city  of  ... ,  pursuant  to  said  award,  the  superin- 
tendent of  streets  of  said  city  of  .  .  . ,  in  his  official  capacity  as 
such  superintendent  of  streets,  duly  entered  into,  made,  and  ex- 
ecuted to  and  with  said  ...  a  contract,  in  writing,  for  said  work 
at  the  price  specified  in  the  proposal  or  bid  of  said  .  .  . ,  and  that 
said  contract  was  then  and  there  duly  signed,  entered  into,  and 
executed  by  said  superintendent  of  streets  and  by  said  .  .  .  ;  that 
said  superintendent  of  streets,  in  and  by  said  contract,  fixed  the 
time  for  the  commencement  of  said  work  to  be  within  fifteen  days 
from  the  date  of  said  contract,  and  for  the  completion  thereof  to 
be  within  one  hundred  and  twenty  (120)  days  thereafter;  that 
said  contract  contained  a  provision  that  all  work  done  thereunder 
should  be  done  under  the  direction  and  to  the  satisfaction  of  the 
superintendent  of  streets  of  said  city  of  ... ,  and  also  contained 
an  express  notice  that  in  no  case  would  the  said  city  of  ... ,  nor 
any  officer  thereof,  be  liable  for  any  portion  of  the  expense  of  said 
work,  nor  for  any  delinquency  of  persons  or  property  assessed. 
and  also  contained  an  agreement  that  under  said  contract  eight 
hours'  labor  should  constitute  a  day's  work,  and  that  said  .  .  . 
should  not  require  more  than  eight  hours'  labor  from  any  person 
employed  by  him  thereunder. 

XIX.  That  before  executing  the  said  contract  with  said  superin- 
tendent of  streets,  as  aforesaid,  said  .  .  . ,  as  such  contractor, 
filed  with  said  superintendent  of  streets,  a  good  and  sufficient 
bond,  approved  by  the  mayor  of  said  city  of  .  .  . ,  in  the  sum  of 
.  .  .  dollars,  Avhieh  said  amount  is  more  than  one  half  of  the  total 
amount  payable  by  the  terms  of  said  contract ;  that  said  bond  was 
executed  by  said  .  .  . ,  as  principal,  and  by  .  .  .  and  .  .  . ,  as 
sureties,  each  of  which  said  sureties  qualified  for  double  the  sum 
specified  in  said  bond,  and  said  bond  was  made  to  inure  to  the 
benefit  of  any  and  all  persons,  companies,  or  corporations  who 
should  perform  labor  on,  or  furnish  materials  to  be  used  on,  said 
work  and  improvement,  and  provided  that  if  a  contractor  to  whom 
said  contract  v/as  awarded,  as  aforesaid,  should  fail  to  pay  for 
any  materials  so  furnished  for  the  work  and  improvement,  or  for 
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any  work  or  labor  done  thereon  of  any  kind,  that  the  sureties 
would  pay  the  same  to  an  amount  not  exceeding  the  amount  speci- 
fied in  said  bond. 

XX.  That  said  .  .  . ,  at  the  time  of  executing  said  contract  with 
the  said  superintendent  of  streets,  as  aforesaid,  executed  a  bond 
to  the  satisfaction  and  approval  of  said  superintendent  of  streets, 
with  two  good  and  sufficient  sureties,  payable  to  the  said  city  of 
.  .  . ,  in  the  sum  of  .  .  .  dollars,  gold  coin  of  the  United  States 
of  America,  conditioned  for  the  faithful  performance  of  said  con- 
tract ;  that  said  sum  of  .  .  .  dollars  was  deemed  adequate  by  the 
mayor  of  said  city  of  ... ,  and  fixed  by  him  for  that  purpose, 
and  said  sureties,  each  for  himself,  justified  in  double  the  amount 
mentioned  in  said  bond  over  and  above  all  statutory  exemptions 
before  a  duly  appointed  and  qualified  notary  public;  that  said 
bond  was  thereupon  duly  accepted  by  said  superintendent  of 
streets,  and  filed  and  recorded  in  the  office  of  said  superintendent 
of  streets  of  said  city  of  .  .  . ,  in  volume  ...  of  sewer-assessment 
rolls  of  said  city  of  .  .  . ,  at  page  .  .  .  et  seq.  thereof. 

XXI.  That  before  the  execution  of  said  contract,  as  aforesaid, 
and  after  said  award,  said  .  .  .  advanced  to  and  deposited  with 
said  superintendent  of  streets  of  said  city  of  ... ,  for  payment 
by  him  of  the  costs  and  expenses  of  publication  of  all  notices, 
resolutions,  orders,  and  other  incidental  expenses  and  matters 
required  under  the  proceedings  prescribed  in  an  act  of  the  legisla- 
ture of  the  state  of  California,  entitled  "An  act  to  provide  for 
work  upon  streets,  alleys,  lanes,  courts,  places,  and  sidewalks,  and 
for  the  construction  of  sewers  within  municipalities,"  approved 
March  18,  1885,  and  all  acts  amendatory  thereof,  and  likewise  the 
costs  of  such  other  notices  as  might  be  deemed  requisite  by  said 
board  of  trustees  of  said  city  of  ... . 

XXII.  That  said  .  .  . ,  contractor,  commenced  said  work  within 
fifteen  days  from  the  date  of  said  contract,  and  thereafter,  and 
within  the  time  fixed  by  the  said  superintendent  of  streets,  and  by 
said  contract  for  the  completion  of  the  same,  said  .  .  .  did  all  the 
work  described  in  said  contract  according  to  the  specifications 
therefor,  and  duly  performed  all  the  conditions  therein  contained 
on  his  part  to  be  performed,  under  the  direction  and  to  the  satis- 
faction of  said  superintendent  of  streets,  and  with  the  materials 
required  by  him,  and  called  for  by  said  specifications,  and  duly 
fulfilled  said  contract  to  the  satisfaction  of  said  superintendent  of 
streets. 
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XXIII.  That,  pursuant  to  the  said  contract,  the  total  contract 
price  of  the  Avork  performed  thereunder  by  said  .  .  . ,  and  pre- 
scribed for  in  said  contract,  amounted  to  the  sum  of  .  .  .  dollars ; 
that  the  incidental  expenses  incurred  in  connection  therewith,  and 
paid  by  said  .  .  . ,  to-Avit,  the  expense  of  printing  and  publishing 
said  resolutions  and  orders,  special  inspectors'  fees,  [etc.], 
amounted  to  the  sum  of  .  .  .  dollars,  making  a  total  of  .  .  .  dol- 
lars assessable  against  the  lots  and  lands  liable  to  assessment 
therefor. 

XXIV.  That  thereupon  and  thereafter  the  superintendent  of 
streets  of  the  said  city  of  ,  .  .  proceeded  to  estimate  upon  the 
lands,  lots,  and  portions  of  lots  within  said  assessment  district, 
as  shown  by  the  diagram  thereof,  hereinafter  referred  to,  the 
benefits  arising  from  said  work,  and  to  be  received  by  each  such 
lot,  portion  of  such  lot,  piece  or  subdivision  of  land,  and  did  there- 
upon assess  upon  and  against  said  lands  in  said  assessment  dis- 
trict the  total  amount  of  the  costs  and  expenses  of  such  work, 
and  did  assess  said  total  sum  upon  the  several  pieces,  parcels,  lots, 
portions  of  lots,  and  subdivisions  of  land  in  said  district  benefited 
thereby,  to-Avit,  upon  each  respectively  in  proportion  to  the  esti- 
mated benefits  to  be  received  by  each  of  said  several  lots,  portions 
of  lots,  or  subdivisions  of  land;  that  said  assessment  briefly  re- 
ferred to  the  contract,  the  work  contracted  for  and  performed, 
and  showed  the  amount  to  be  paid  therefor,  together  with  the 
incidental  expenses  thereof,  and  the  amount  of  each  assessment; 
that  the  name  of  the  OAvner  of  each  respective  lot  or  portion  of 
lot  being  unknoAATi  to  said  superintendent  of  streets,  the  word 
"unknoAvn"  was  written  opposite  the  number  of  each  lot,  and  the 
amount  assessed  thereon,  the  number  of  each  lot,  portion  or  por- 
tions of  the  lot  assessed,  and  had  attached  thereto  a  diagram  ex- 
hibiting each  street,  street-crossing,  lane,  alley,  place,  and  court 
on  Avhich  any  of  said  Avork  had  been  done,  and  shoAved  the  relative 
location  of  each  district,  lot,  and  portion  of  the  lot  to  the  work 
done,  and  numbered  to  correspond  Avith  the  numbers  in  the  assess- 
ment, and  the  number  of  lots  assessed  for  said  work,  so  contracted 
for  and  performed,  as  aforesaid, 

XXV.  That  in  and  by  said  assessment  and  diagram  said  lot 
hereinbefore,  in  paragraph  one  hereof  described,  was  separately 
assessed  in  proportion  to  the  benefits  arising  from  such  Avork,  and 
to  be  received  by  such  lot  described  as  aforesaid ;  that  is  to  say, 
there  was  assessed  against  said  lot  the  sum  of  .  .  .  dollars. 
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XXVI.  That  to  the  said  assessment  and  diagram  was  attached 
a  warrant  dated  .  .  . ,  19 . . ,  which  said  warrant  was  duly  issued 
and  signed  by  the  superintendent  of  streets  of  said  city  of  ... , 
in  his  ofScial  capacity  as  such,  and  duly  countersigned  by  the 
mayor  of  said  city  of  ... ,  acting  in  his  official  capacity.  Said 
warrant  was  in  the  words  and  figures  following,  to- wit :  [Copy  of 
warrant.] 

XXVII.  That  thereafter,  to-wit,  on  the  .  .  .  day  of  .  .  . ,  19 . . , 
said  warrant,  assessment,  and  diagram,  together  with  the  certifi- 
cate of  the  city  engineer  of  said  city  relating  to  said  work,  were 
duly  recorded  by  said  superintendent  of  streets  in  his  office,  in  a 
book  kept  by  him  for  the  purpose,  to-wit,  in  volume  .  .  .  of  .  .  . 
assessment  rolls  of  the  city  of  .  .  . ,  at  page  .  .  .  et  seq.  thereof. 

XXVIII.  That  thereafter,  to-wit,  on  the  .  .  ,  day  of  .  .  . ,  19 .  . , 
and  after  the  payment  of  said  superintendent  of  streets  of  all  in- 
cidental expenses  not  previously  paid  by  said  ...  or  his  assigns, 
said  warrant,  assessment,  diagram,  and  certificate,  after  the  re- 
cording of  the  same  as  aforesaid,  were  duly  delivered  by  said 
superintendent  of  streets  to  said  .  .  . ,  contractor  as  aforesaid, 
upon  his  demand  therefor. 

XXIX.  That  thereafter,  to-wit,  on  the  .  .  .  day  of  .  .  . ,  19 . . , 
between  the  hours  of  nine  o'clock  a.  m.  and  four  p.  m.  of  said 
day,  said  .  .  .  did  publicly  go,  with  said  warrant,  assessment,  dia- 
gram, and  certificate,  upon  said  lot  described  in  paragraph  one 
hereof,  and  did  then  and  there,  while  upon  said  lot,  publicly,  and 
in  a  loud  and  audible  voice,  demand  payment  of  the  sum  of  .  .  . 
dollars,  the  amount  so  assessed  against  said  lot  as  aforesaid. 

XXX.  That  thereafter,  to-wit,  on  the  .  .  .  day  of  .  .  . ,  19 . . , 
and  within  thirty  (30)  days  of  the  date  of  said  warrant,  the  said 
warrant  was  duly  returned  to  said  superintendent  of  streets,  with 
a  return  indorsed  thereon;  and  said  return  was  signed  by  said 
.  .  . ,  as  aforesaid,  and  was  verified  by  him  in  the  said  city  of 
.  .  . ,  upon  his  oath  taken  and  sworn  to  before  .  .  . ,  as  city  clerk 
of  said  city  of  ...  ;  that  said  return  stated  whether  any  of  said 
assessments  remained  unpaid  in  whole  or  in  part,  the  amount 
thereof,  and  stated  the  nature  and  character  of  the  demand  as  set 
forth  above,  and  that  said  sum  of  money  so  assessed  on  said  above- 
described  lot  remained  unpaid  though  demand  had  been  made 
therefor. 

XXXI.  That  thereafter,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  said 
superintendent  of  streets  duly  recorded  the  said  return  in  the 
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margin  of  the  said  record  of  said  warrant  and  assessment,  and 
authenticated  said  record  with  his  certificate  of  recordation, 
signed  and  subscribed  by  him  in  his  own  name ;  that  at  the  same 
time  and  place  said  superintendent  of  streets  likewise  duly  record- 
ed the  original  contract  referred  to  in  his  assessment,  at  full 
length,  in  a  book  kept  by  him  for  that  purpose  in  his  office,  and 
authenticated  said  record  of  said  contract  with  his  certificate  of 
recordation,  signed  and  subscribed  by  himself  in  his  name. 

XXXII.  That  more  than  thirty-five  (35)  days  have  elapsed 
since  the  date  of  this  warrant,  and  no  person  whatsoever  has  ap- 
pealed to  said  board  of  trustees  from  or  concerning  any  act  of  said 
contractor,  or  concerning  said  work,  or  from  or  concerning  any 
act,  proceeding,  or  determination  of  said  superintendent  of  streets 
in  relation  to  said  work,  contract,  diagram,  assessment,  or  warrant, 
or  either  or  any  of  them,  or  concerning  any  other  act,  proceeding, 
or  determination  of  said  superintendent  of  streets  whatever,  or 
concerning  any  proceeding  or  proceedings  prior  to  said  assessment, 
or  in  the  matter  of,  or  relating  to,  said  warrant,  assessment,  dia- 
gram, or  work,  and  that  no  written  or  other  objection  to  said  acts 
or  proceedings,  or  to  either  or  any  of  them,  or  to  any  part  thereof, 
has  ever  at  any  time  been  filed  with  the  city  clerk  of  said  city 
of  ... . 

XXXIII.  That  each  and  every  act  herein  alleged  to  have  been 
done  or  performed  by  the  said  superintendent  of  streets,  and  by 
the  mayor  and  president  of  the  board  of  trustees,  and  by  the  clerk 
of  said  city  of  ... ,  was  duly  done  and  performed  by  the  duly 
elected,  qualified,  and  acting  superintendent  of  streets,  city  clerk, 
and  mayor  and  president  of  the  board  of  trustees,  respectively, 
of  the  said  city  of  ... ,  state  of  California,  acting  in  his  official 
capacity  as  such,  and  that  each  and  every  act,  order,  resolution, 
or  determination  hereinbefore  alleged  to  have  been  given,  made, 
done,  or  performed  by  the  board  of  trustees  of  said  city  of  ... , 
was  duly  given,  made,  done,  and  performed  by  the  duly  elected, 
qualified,  and  acting  board  of  trustees  of  the  said  city  of  ... , 
state  of  California. 

XXXIV.  That  all  of  the  several  acts  and  proceedings  required 
to  be  done  by  said  board  of  trustees,  said  superintendent  of 
streets,  said  mayor  and  president  of  the  board  of  trustees,  said 
city  clerk,  and  this  plaintiff,  have  been  duly  done,  made,  and  per- 
formed by  it  and  them  in  the  manner  and  at  the  time  and  in  the 
form  required  by  law,  under  the  provisions  of  the  act  of  the  legis- 
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lature  of  the  state  of  California,  entitled  "An  act  to  provide  for 
work  upon  streets,  lanes,  alleys,  courts,  places,  and  sidewalks,  and 
for  the  construction  of  sewers  within  municipalities,"  approved 
March  18,  1885,  and  all  acts  amendatory  and  supplementary  there- 
to, and  in  force  at  the  time  when  said  acts  and  proceedings  of  said 
board  of  trustees,  superintendent  of  streets,  mayor  and  president 
of  the  board  of  trustees,  and  plaintiff,  were  made,  done,  or  per- 
formed. 

XXXV.  That  said  sum  of  .  .  .  dollars,  so  assessed  by  said 
superintendent  of  streets  upon  said  lot  described  in  paragraph 
one  hereof,  has  not  been  paid,  nor  has  any  part  thereof,  but,  al- 
though demand  for  the  payment  of  said  sum  has  been  made,  as 
aforesaid,  the  whole  thereof  still  remains  and  now  is  wholly  due, 
owing,  and  unpaid,  together  with  interest  thereon  at  the  rate  of 
ten  (10)  per  cent  per  annum  from  said  .  ,"  .  day  of  .  .  .,  19.,, 
the  date  of  said  return  of  said  warrant  and  assessment  aforesaid. 

"Wherefore  plaintiff  prays: 

1.  For  judgment  for  the  sum  of  .  .  .  dollars  against  said  lot 
described  in  paragraph  one  of  this  complaint,  together  with  inter- 
est thereon  at  the  rate  of  ten  (10)  per  cent  per  annum  from  said 
.  .  .  day  of  .  .  . ,  19 . . ,  until  entry  of  judgment. 

2.  That  said  above-mentioned  sum,  with  interest  thereon  to  date 
of  entry  of  judgment  herein,  together  with  the  sum  of  fifteen  (15) 
dollars  attorneys'  fees,  be  adjudged  to  be  a  lien  upon  said  lot  de- 
scribed in  paragraph  one  of  this  complaint. 

3.  That  a  decree  in  due  form  be  made  for  the  sale  of  said  lot 
by  the  sheriff  of  the  said  county  of  ... ,  state  of  California,  ac- 
cording to  law  and  the  practice  of  this  court,  and  the  proceeds  of 
said  sale  be  applied  for  the  payment  of  the  amounts  so  found  due 
this  plaintiff,  together  with  attorneys'  fees  as  herein  prayed  for, 
and  for  the  costs  of  this  suit. 

4.  That  said  defendants,  and  all  persons  claiming  under  them 
subsequent  to  the  commencement  of  this  action,  either  as  pur- 
chasers, incumbrancers,  or  otherwise,  be  forever  barred  and  fore- 
closed of  all  right,  title,  claim,  or  equity  of  redemption  in  and  to 
the  lot  described  in  paragraph  one  of  this  complaint,  and  in  and 
to  each  and  every  part  thereof. 

5.  That  plaintiff  be  allowed  fifteen  (15)  dollars  in  addition  to 
the  taxable  costs  as  attorneys'  fees. 

6.  That  plaintiff  may  have  such  other  and  further  relief  as  to 
the  court  seems  meet  and  proper. 
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CHAPTER  CXLIII. 

FORECLOSURE  SALE  UNDER  TRUST-DEED. 

§  6107.  Trust,  how  created. — As  a  rule,  uses  and  trusts  are 
those  only  that  are  created  in  accordance  with  statutory  provisions, 
or  by  operation  of  law.^  No  trust  in  relation  to  real  property  is 
valid  unless  created  or  declared — 1.  By  a  written  instrument,  sub- 
scribed by  the  trustee,  or  by  his  agent  thereto  authorized  by  writ- 
ing; 2.  By  the  instrument  under  which  the  trustee  claims  the 
estate  affected ;  or,  3.  By  operation  of  law.^  If  a  transfer  of  real 
property  is  made  to  one  person,  and  the  consideration  therefor  is 
paid  by  or  for  another,  a  trust  is  presumed  to  result  in  favor  of 
the  person  by  or  for  whom  such  payment  is  made.^  But  no  im- 
plied or  resulting  trust  can  prejudice  the  rights  of  a  purchaser 
or  incumbrancer  of  real  property  for  value  and  without  notice  of 
the  trust.^  The  creation  of  a  trust  in  real  property  by  a  simple 
verbal  declaration  of  its  owner  is  forbidden  by  the  statute  of 
frauds  ;^  and  the  court  has  no  power  to  carve  out  an  express  trust 
based  on  parol.^  However,  it  is  not  absolutely  void,  only  void- 
able at  election  of  the  trusteed  When  a  trust  is  created  by  deed 
or  will,  language  or  rule  of  technical  nature  is  not  necessary.*  A 
letter  recognizing  a  mistake  of  law  and  fact  may  be  a  sufficient 
writing;^  likewise,  an  absolute  deed,  executed  in  good  faith  for 
valuable  consideration,  whereby  the  grantee  promises  to  pay  a 
debt, I'*  or  a  deed  to  a  partner  of  an  embarrassed  firm,  to  enable 
the  mortgaging  of  the  property  to  raise  money  to  pay  the  firm 
debts.ii 

1  Cal.  Civ.  Code,  §  847.  8  Estate  of  Keith,  144  Cal.  314,  77 

2  Cal.  Civ.  Code,  §  852.  Pac.    942;    Colton   v.    Colton,    127   U. 

3  Cal.  Civ.  Code,  §  853.  S.    300,    32    L.    Ed.    138,    8    Sup.  Ct. 

4  Cal.  Civ.  Code,  §  856.  1164. 

5  Sherman  v.  Sandell,  106  Cal.  373,  9  Lynch  v.  Rooney,  112  Cal.  279, 
39  Pac.   797.  44  Pac.  565. 

6  McCloud  v.  Hewlett,  135  Cal.  361,  lo  Saunderson  v.  Broadwell,  82  CaL 
67  Pac.  333.  132,  23  Pac.  36. 

7  Cooper  V.  Thomason,  30  Or.  161,  n  Burt  v.  WUson,  28  Cal.  632,  87 
45  Pac.   296;    Karr  v.   Washburn,  56  Am.  Dec.  142. 

"Wis.  303,  14  N.  W.  189. 
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§  6108.  Payee  as  trustee. — The  property  may  be  conveyed  by 
deed  of  trust  to  the  payee  of  the  note  for  which  it  is  given  as  se- 
curity, and  full  power  of  sale  vested  in  him,  with  the  same  effect 
as  if  a  third  party  were  made  trustee.^^ 

§  6109.  Purposes  of  express  trusts. — Express  trusts  may  be 
created  for  any  of  the  following  purposes:  1.  To  sell  real  prop- 
erty, and  apply  or  dispose  of  the  proceeds  in  accordance  with  the 
instrument  creating  the  trust;  2.  To  mortgage  or  lease  real  prop- 
erty for  the  benefit  of  annuitants  or  other  legatees,  or  for  the 
purpose  of  satisfying  any  charge  thereon;  3.  To  receive  the  rents 
and  profits  of  real  property,  and  pay  them  to  or  apply  them  to  the 
use  of  any  person,  whether  ascertained  at  the  time  of  the  creation 
of  the  trust  or  not,  for  himself  or  for  his  family,  during  the  life 
of  such  person,  or  for  any  shorter  term,  subject  to  the  rules  of 
such  trusts;  or  4.  To  receive  the  rents  and  profits  of  real  prop- 
erty, and  to  accumulate  the  same  for  the  purposes  and  within  the 
limits  prescribed  by  the  code  provisions.^^  The  beneficiaries  take 
no  estate  or  interest  in  the  property,  but  may  enforce  the  per- 
formance of  the  trust.i*  The  author  of  the  trust  may  transfer  the 
property,  subject  to  the  execution  of  the  trust.^^ 

When  the  purpose  for  which  an  express  trust  was  created  ceases, 
the  estate  of  the  trustee  also  ceases.^*^  The  essential  elements  in 
trust  under  subdivision  1  of  section  857  of  the  California  code  are 
an  imperative  duty  to  sell  and  equally  imperative  duty  to  apply 
or  dispose  of  the  proceeds  in  accordance  with  the  instrument  cre- 
ating the  trust.^'^  The  intention  of  the  parties  must  be  ascertained 
from  the  instrument  creating  the  trust;  for  the  rights  of  the 
parties  are  fixed  and  controlled  thereby.^^ 

§  6110.  Deed  made  absolute. — If  no  defeasance  has  been  re- 
corded, the  deed  may  be  made  absolute  by  a  fair  oral  agreement 
of  the  parties,  in  which  the  grantee  relinquishes  to  the  grantor  all 
the  debt  and  evidence  of  the  debt,  and  receives  in  return  auy 
writing  in  the  nature  of  a  defeasance. ^^    A  quitclaim  deed  given 

12  Roberts  v.  True,  7  Cal.  App.  379,  IT  Carpenter  v.  Cook,  132  Cal. 
94  Pac.  392.  621,  84  Am.  St.  Eep.  118,  64  Pac. 

13  Cal.  Civ.  Code,  §  857.  997. 

14  Cal.  Civ.  Code,  §  863.  18  Tyler  v.  Granger,  48  Cal.  259. 

15  Cal.  Civ.  Code,  §  804.  19  Watson  v.  Edwards,  105  Cal.  70, 

16  Cal.  Civ.  Code,  §  871.  38  Pac.  527. 
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to  the  creditor  and  grantee  in  the  deed  of  security,  in  order  to 
surrender  to  such  creditor  any  right  of  defeasance  then  in  the 
grantor,  and  stating,  after  the  general  quitclaim  clause,  that  it  is 
given  to  surrender  such  title,  conveys  no  other  title. ^o  There  is 
no  right  to  redeem  from  a  sale  by  the  trustee  under  a  deed  of 
trust.2i 

§  6111.  Deed  as  mortgage. — Notwithstanding  the  Civil  Code 
provision,  that  a  mortgage  must  be  executed  with  certain  formali- 
ties, a  deed  absolute  in  form  given  to  secure  a  debt  is  a  mortgage, 
and  the  facts  attending  its  execution  may  be  shown  by  parol  evi- 
dence. If  a  debt  was  canceled  by  the  deed,  title  passes;  but  if  the 
debt  is  not  extinguished,  it  is  a  mortgage,  and  must  be  foreclosed 
to  pass  title  absolutely.--  It  is  not  a  conveyance,  but  only  a  se- 
curity for  debt,  and  title  does  not  pass  either  before  or  after  con- 
dition broken,  except  by  deed  or  on  foreclosure. ^3  But  the  deed 
may  be  made  absolute  upon  delivery  by  the  grantee  to  the  grantor 
of  all  claim  and  evidences  of  the  debt  secured,  and  a  surrender  to 
the  grantee  by  the  grantor  of  any  defeasance  given  at  time  of  or 
after  giving  the  deed.  But  if  such  defeasance  has  been  recorded, 
then  a  quitclaim  deed  should  be  had  from  the  original  grantor.^^  If 
a  deed  is  executed  as  a  substitute  for  an  existing  mortgage,  under 
a  mutual  mistaken  idea  that  no  foreclosure  Avill  be  necessary,  it 
may  be  rescinded,  by  reason  of  such  mistake,  under  sections  1566 
and  1578  of  the  California  Civil  Code ;  but  if  it  is  not  so  rescinded, 
an  agreement  that  the  deed  shall  be  returned  on  the  payment  of 
a  debt  is  binding  as  a  mortgage.^^  But  if  one  takes  a  deed  to  cer- 
tain property  in  payment  of  an  existing  debt,  with  the  written 
agreement,  however,  to  reconvey  if  within  three  years  such  debt 
and  accrued  interest  and  costs  be  paid  up,  it  amounts  to  a  condi- 
tional sale  of  the  property  in  consideration  of  the  debt,  and  the 
grantor  cannot  after  six  years,  and  after  the  grantee  has  made 
improvements  thereon,  come  in  and  redeem  the  property.^^  The 
burden  of  proof  is  upon  the  one  who  claims  the  deed  to  be  a  mort- 

20  Allen  V.   Hall,  31  Colo.   206,   73  24  Watson  v.  Edwards,  105  CaL  70, 
Pac.  844.  38  Pae.  527. 

21  Roberts  v.  True,  7  Cal.  App.  25  Kyle  v.  Hamilton,  136  Cal.  xix, 
379,  94  Pac.  392.  68  Pac.  484;   Grogan  v.  Valley  Trad- 

22  Woodworth  v.  Guzman,  1  Cal.  ing  Co.,  30  Mont.  229,  76  Pac. 
203;  Ahern  v.  McCarty,  107  Cal.  382,  211. 

40  Pac.  482.  26  Dabney  v.  Smith,  38  Wash.  40, 

23  Guy  V.  Ide,  6  Cal.  99,  65  Am.      80  Pac.  199. 
Dec.  490. 


3371  FORECLOSURE   UNDER  TRUST-DEED.  §§  6112,  6113 

gage,-"^  but  this  may  be  shown  by  parol  evidence.^s    Such  proof 
should  be  clear  and  satisfactory.-^ 

§  6112.  No  limitations. — There  is  no  limitation  on  the  time  for 
commencing  a  proceeding  by  a  trustee  to  foreclose  a  trust-deed 
by  advertisement  and  sale,  and  the  beneficiary  in  the  deed  may 
demand  foreclosure  after  default.^® 

§  6113.  Defeasance. — A  deed  and  a  defeasance  are  to  be  read 
as  one  instrument.^^  A  defeasance  may  be  executed  at  or  after 
the  time  of  the  execution  of  the  deed,  provided  it  was  executed 
according  to  an  understanding  had  when  the  deed  was  executed. ^2 
If  the  understanding  was  not  in  writing,  but  was  put  in  writing 
some  time  after,  it  will  suffice.^^ 

The  difference  between  an  absolute  deed  and  a  mortgage  con- 
sists in  the  defeasance,  which  is  an  essential  part  of  the  latter. 
Whatever  may  be  the  effect  of  a  parol  defeasance  in  equity,  it  is 
clear  that  it  cannot  at  law  operate  as  a  defeasance  of  a  deed  of 
conveyance.^*  In  a  bill  in  equity  that  avers  a  deed  to  have  been 
a  mortgage,  it  is  not  necessary  to  add  that  it  became  so  by  a  de- 
feasance, in  order  to  let  in  proof  of  a  defeasance.^^  Where  A. 
gave  to  B.  a  deed  of  bargain  and  sale  absolute  on  its  face,  and,  as 
a  part  of  the  same  transaction,  B.  executed  and  delivered  to  A. 
an  instrument  in  writing,  in  which  he  stated  that  the  land  had 
been  deeded  to  him  as  security  for  the  payment  of  a  promissory 
note,  and  the  instrument  recited  that  moneys  received  from  the 
sales  of  the  land  should  be  credited  on  said  note,  and  that  when  the 
note  was  fully  paid  by  the  proceeds  from  the  sales  of  the  land, 
or  otherwise,  that  B.  should  redeed  to  A.  all  the  lands  first  deeded 

27  Bryant  v.  Broadwell,  140  Cal.  31  Patterson  v.  Donner,  48  Cal. 
490,  74  Pac.  33.                                               369. 

28  Borrow  v.  Borrow,  34  Wash.  684,  32  Sears  v.  Dixon,  33  Cal.  326. 

76  Pac.  305;  Tingling  v.  Eedwine,  12  33  Adams  v.  Lambard,  80  Cal.  426, 

Okla.  64,  69  Pac.  810;  Ross  v.  How-  22  Pac.  180. 

ard,  31  Wash,  393,  72  Pac.  74;  Banta  34  Flagg   v.   Mann,    14   Pick.    467; 

V.  Wise,   135   Cal.  277,   67   Pac.   129 ;  Scituate  v.  Inhabitants  of  Hanover,  16 

Harp  V.  Harp,  136  Cal.  421,  69  Pac.  28.  Pick.  222;  Flint  v.  Sheldon,  13  Mass. 

29  Emery  v.  Lowe,  140  Cal.  379,  73  443,  7  Am.  Dec.  162 ;  Eaton  v.  Green, 
Pac.   981.  22    Pick.   526;    1   Washburn    on   Real 

30  Foot  V.  Burr,  41  Colo.  192,  92  Property,  480.  See  Cal.  Civ.  Code, 
Pac.  236,  13  L.  R.  A.   (N.  S.)    1210;  §  2925. 

Roberts  v.  True,  7  Cal.  App.  379,  94  35  Bentley  v.  Phelps,   2   Woodb.   & 

Pac.  392.  M.  426,  Fed.  Cas.  No.  1331. 
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to  him,  excepting  such  as  may  be  sold,  such  a  transaction  is  not 
intended  as  a  mortgage  merely.  The  instrument  relied  on  as  a 
defeasance  amounts  to  a  declaration  of  trust,  and  shows  the  in- 
tention to  vest  the  title  in  B.  to  enable  him  to  sell  and  convey  the 
lands.2® 

To  convert  a  deed  absolute  in  form  into  a  mortgage,  the  evi- 
dence ought  to  be  so  clear  as  to  leave  no  doubt  that  the  real  inten- 
tion of  the  parties  was  to  execute  a  mortgage ;  otherwise,  the  in- 
tention appearing  on  the  face  of  the  deed  will  prevail.s^  The  test 
is  whether,  notwithstanding  the  conveyance,  there  is  a  subsisting 
continuing  debt  from  the  grantor  to  the  grantee. ^s  If  it  is  given 
as  a  security  for  an  indebtedness,  a  court  of  equity  will  declare  it 
to  be  a  mortgage,  and  allow  the  grantor  to  redeem,  both  as  against 
the  original  grantee  and  parties  who  purchase  from  him  with 
knowledge.^* 

§  6114.  Subsequent  purchaser  for  value  without  notice. — A 
grantee,  for  a  valuable  consideration  and  without  notice  either 
actual  or  constructive,  of  a  grantee  who  at  the  time  he  got  a  deed 
executed  a  defeasance,  takes  the  land  free  of  the  defeasance.'*** 
No  implied  or  resulting  trust  can  prejudice  the  rights  of  a  pur- 
chaser or  incumbrancer  of  real  property  for  value  and  without 
notice  of  the  trust.'*^ 

§  6115.     Right  to  foreclose. — A  creditor  is  not  required  to  wait 

until  the  notes  he  indorsed  are  all  paid  by  the  makers  or  by  him- 
self before  he  can  proceed  to  realize  upon  the  security  he  holds 
to  protect  him  in  such  indorsements.^ 2  ^  j^ote  for  one  year  pro- 
viding that  if  not  paid  it  shall  be  renewed  from  year  to  year  at 
the  option  of  the  holder,  and  a  trust-deed  being  given  as  security, 
the  trustee,  by  advertising  and  selling  the  property  three  years 
and  sixteen  days  after  date  of  the  note,  treats  the  note  as  due,  and 
the  sale  is  not  premature.'*' 

"Where  a  grantor  and  grantee  stand  in  fiduciary  relations  to 
each  other,  a  deed  executed  without  consideration  other  than  the 

36  Vance  v.  Lincoln,  38  Cal.  586.  ■40  Cal.  Civ.  Coae,  §  869;  Patterson 

37  Henley  v.  Hotaling,  41  Cal.  22.       v.  Donncr,  48  Cal.  369. 
See  Eogers  v.  Jones,  92  Cal.  80,  28  4i  Cal.  Civ.  Code,  §  856. 

Pac.  97;  Husheon  v.  Husheon,  71  Cal.  42  Meetz  v.  Mohr,  141  Cal.  667,  75 

407,  12  Pac.  410.  Pac.  298. 

38  Farmer  v.  Grose,  42  Cal.  169.  43  Sacramento  Bank  v.  Copsey,  133 

39  Kuhn  V.  Eumpp,  46  Cal.  299.  Cal.  663,  66  Pac.  8,  205. 
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oral  promise,  express  or  implied,  of  the  grantee  to  hold  the  land 
for  the  purpose  of  carrying  out  an  express  trust  in  favor  of  the 
grantor,  may  be  declared  void,  and  the  land  be  decreed  to  belong 
to  the  grantor,  notwithstanding  the  execution  of  the  deed.  It  is 
a  constructive  fraud,  and  makes  the  grantee  an  involuntary 
trustee.'** 

§  6116.  Strict  foreclosure. — The  remedy  of  strict  foreclosure 
being  a  harsh  one,  courts  of  equity  will  decree  it  only  under  pe- 
culiar and  special  circumstances.^^  It  will  not  be  made  in  the 
case  of  a  convej'ance  of  land  absolute  in  form,  intended  as  a  mort- 
gage to  secure  a  loan,  with  or  without  a  foreclosure.'*^  The  lien 
resulting  from  a  mortgage  is  not  subject  to  a  strict  foreclosure.*^ 

§  6117.  Trustee's  power  of  sale. — Where  a  power  to  sell  real 
property  is  given  to  a  mortgagee  or  other  incumbrancer,  in  an 
instrument  intended  to  secure  the  payment  of  money,  the  power 
is  to  be  deemed  a  part  of  the  security,  and  vests  in  any  person  who, 
by  assignment,  becomes  entitled  to  the  money  so  secured  to  be 
paid,  and  may  be  executed  by  him  whenever  the  assignment  is 
duly  acknowledged  and  recorded.* ^  If  a  power  is  vested  in  sev- 
eral persons,  all  must  unite  in  its  execution;  but  in  case  any  one 
or  more  of  them  is  dead,  the  power  may  be  executed  by  the  sur- 
vivor or  survivors,  unless  otherwise  prescribed  by  the  terms  of 
the  power.*^  Every  transfer  or  other  act  of  the  trustee,  in  con- 
travention of  the  trust,  as  specified  in  the  instrument  of  its  crea- 
tion, is  absolutely  void.^® 

Where  the  trustee  authorized  by  a  deed  to  sell  land  proceeds 
to  sell  thereunder,  it  constitutes  an  acceptance  of  the  trust,  and 
this  though  the  trustee  be  the  payee  of  the  note  secured,  and  has 
commenced  an  action  alleging  the  deed  to  be  a  mortgage,  and  in 
such  action  has  alleged  a  non-acceptance  of  the  trust.  He  after- 
wards accepts  the  trust  by  proceeding  to  sell  under  it.^^ 

44  Feeney  v.  Howard,  79  Cal.  525,  46  McCaughey  v,  McDuffie,  141  Cal, 
12  Am.  St.  Eep.  162,  21   Pac.  984,  4       xviii,   74   Pac.   751, 

L.  E.  A.  826 ;  Brison  v.  Brison,  75  Cal.  47  Blood  v.  Shepard,  G9  Kan.  752, 

525,  7  Am.  St.  Eep.  189,  17  Pac.  689;  77  Pac.  565. 

Alaniz    v.    Casenave,    91    Cal.    41,    27  48  Cal.  Civ.  Code,  §  858. 

Pac.  521;  Hayne  v.  Hermann,  97  Cal.  40  Cal.  Civ.  Code,  §  860. 

262,  32  Pac.  171;  Jones  v.  Jones,  140  00  Cal.  Civ.  Code.  §  870. 

Cal.  590,  74  Pac.  143,  5i  Mayhall  v.  Eppinger,  137  Cal.  5, 

45  Flanagan's  Estate  v.  Great  Cen.  69  Pac.  489. 
Land  Co.,  45  Or.  335,  77  Pac.  483. 
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§  6118.  To  sell  and  dispose  of. — Trusts  for  the  purpose  of  sale 
must  be  imperative,  and  not  merely  discretionary.^-  A  deed  ex- 
ecuted to  secure  payment  of  a  debt,  evidenced  by  notes  or  not, 
may  give  a  power  of  sale  to  the  trustee,  in  case  of  default,  and 
to  execute  to  the  purchaser  a  good  and  sufficient  deed,  and  apply 
the  proceeds  in  satisfaction  of  the  debt  and  expenses  of  sale.  Such 
a  deed  is  not  a  mortgage  requiring  judicial  foreclosure  and  sale 
in  order  to  vest  title  in  the  purchaser.^^  g^t  a  power  in  trust  to 
convey  has  no  application  in  California,  and  the  reason  is  an  in- 
tent to  avoid  the  intricacies,  frauds,  and  concealments  which  were 
possible  under  the  old  system  of  trusts  and  uses.^*  A  trust  to  hold 
property  is  not  a  trust  to  sell  and  dispose  of  the  proceeds.^**  A 
trust  under  a  deed  of  assignment  for  the  benefit  of  creditors,  with 
power  to  sell  and  apply  the  proceeds  to  the  payment  of  the  debts, 
and  to  pay  over  the  surplus  to  the  debtor,  continues  while  the  debt 
subsists.^* 

Under  a  deed  executed  by  a  grantor  to  a  trustee,  with  power 
to  sell  at  the  end  of  a  limited  period,  but  reserving  the  right  in 
the  grantor  to  sell  or  mortgage  for  the  purposes  of  the  trust  be- 
fore absolute  sale  and  conveyance  by  the  trustee  pursuant  to  such 
deed,  the  relation  existing  between  the  grantor  or  his  assigns 
and  the  trustee  is  similar  to  that  of  a  mortgagor  or  his  assigns 
and  a  mortgagee  with  absolute  power  of  sale,  and  passes  no  right, 
legal  or  equitable,  to  beneficial  sale  or  possession  to  the  trustee 
as  trustee.^'^ 

§  6119.  Revocation  of  power  to  sell. — A  trust-deed  given  as 
security  for  a  debt,  and  containing  a  stipulation  authorizing  the 
trustee  to  sell  the  property  after  default,  authorizes  the  trustee 
to  exercise  the  power  after  the  grantor's  death;  being  a  power 
coupled  with  an  interest,  it  is  not  revoked  by  the  grantor's  death, 
and  the  sale  may  be  made  without  reference  to  the  administration 
of  the  grantor's  estate."*  The  power  is  a  part  of  the  security, 
and  vests  in  the  assignee  upon  assignment,  who  may  execute  the 

52  Morffew  v.  San  Francisco  etc.  R.  1000 ;  MeCurdy  v.  Otto,  140  Cal.  48, 
E.   Co.,    107   Cal.    587,   40    Pac.    810;       73  Pac.  784. 

Kidwell  V.  Brummagim,  32  Cal.  436.  55  Carpenter  v.  Cook,  132  Cal.  621, 

53  Koch  V.  Briggs,  14  Cal.  256,  73  84  Am.  St.  Rep.  118,  64  Pac.  997. 
Am.  Dec.  651;   Bateman  v.  Burr,  57  56  Handlev  v.  Pfister,  39  Cal.  283, 
Cal.  480.  2  Am.  Rep.  449. 

54  Estate  of  Fair,  132  Cal.  523,  84  57  Tyler  v.  Granger,  48  Cal.  259. 
Am.  St.  Rep.  70,  60  Pac.  442,  64  Pac.           58  Muth     v.     Goddard,     28     Mont. 
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same  when  the  assignment  is  duly  acknowledged  and  recorded, 
and  in  absence  of  such  recording  may  demand  the  sale.^^ 

§  6120.  Restraining  exercise  of  power. — The  pendency  of  an 
action  in  foreclosure  on  a  trust-deed,  which  action  waives  the 
trust  and  treats  it  as  a  mortgage,  is  not  sufficient  ground  for  the 
enjoining  of  a  sale  under  the  trust-deed,  the  trustee,  also  the  payee 
of  the  note,  having  decided  to  assume  the  trust  and  sell  there- 
under in  place  of  treating  it  as  a  mortgage. ^<^  If  the  exercise  of 
the  trust  power  is  premature,  it  may  be  enjoined,  but  not  on  the 
pleadings,  if  it  is  alleged  that  the  defendants  duly  performed  all 
the  requirements  of  the  deed  and  the  agreement  on  their  part  to 
be  performed.^^ 

§  6121.  Duty  of  trustee — Notice  of  sale. — The  trustee  In  a 
trust-deed  is  under  no  duty,  when  a  sale  is  contemplated,  to  make 
any  other  effort  to  procure  bidders  than  to  advertise  the  sale  in 
the  manner  provided  in  the  deed  of  trust.  He  may  employ  an 
auctioneer  to  cry  the  sale.^^ 

§  6122.  Who  may  purchase  at  trustee's  sale. — A  sale  by 
trustees  in  a  deed  of  trust  to  the  corporation  holder  of  the  note 
secured  is  not  void  merely  because  the  trustees  are  stockholders 
and  directors  in  the  corporation,  the  deed  expressly  authorizing 
a  holder  of  the  note  to  purchase. ^^  ^n(j  even  if  the  deed  did  not 
authorize  a  sale  to  the  holder  of  the  note,  such  a  sale  would  not 
be  void,  but  voidable,  and,  at  any  rate,  a  corporation  occupies  no 
fiduciary  relation  through  the  fact  that  a  part  of  its  stockholders 
or  directors  are  trustees  named  in  a  deed  of  trust.^^  But  a  trustee 
who  subsequently  acquires  the  note,  and  assigns  it  to  his  wife, 
who  then  requests  a  sale  under  the  deed  of  trust  to  a  newly 
formed  corporation,  of  which  the  trustee  is  president,  is  too  much 
interested  in  the  sale  of  the  property  to  make  it  a  valid  sale.'^'^ 

237,   98   Am.    St.    Eep.    553,    72    Pac.  62  Stockwell  v,  Barnum,  7  Cal.  App. 

621.  413,  94  Pac.  400. 

59  Cal.  Civ.  Code,  §  858 ;  Stock-  63  Herbert  Kraft  Co.  v.  Bryan,  140 
well  V.  Barnum,  7   Cal.  App.  413,  94  Cal.  73,  73  Pac.  745. 

Pac.  400.  64  Copscy  v.  Sacramento  Bank,  133 

60  Mayhall  v.  Eppinger,  137  Cal.  Cal.  659,  85  Am.  St.  Rep.  238,  6G  Pac. 
5,  69  Pac.  489.  7. 

61  Meetz  V.  Mohr,  141  Cal.  667,  75  65  Smith  v.  Downey,  38  Colo.  165, 
Pac.  298.  88  Pac.  159. 
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The  trustee  himself,  at  the  instance  of  the  beneficiary,  may  make 
a  bid  on  the  property  without  impairing  the  sale.^^ 

§  6123.  Title  of  purchaser, — The  trustee's  deed  vests  the  title 
held  by  the  trustor  at  date  of  the  deed  of  trust  in  the  purchaser 
at  the  trustee's  sale.°^  A  sale  under  a  trust-deed  terminates  any 
easements  granted  subsequent  to  the  execution  and  recordation 
of  the  deed  of  trust.**^ 

§  6124.  Setting  aside  sale. — If  stockholders  of  a  bank  are 
trustees,  and  sell  under  a  trust-deed  to  the  bank,  the  sale  will  not 
be  disturbed  in  absence  of  an  allegation  of  inadequate  considera- 
tion.^^ The  cestui  que  trust  may  bring  an  action  to  foreclose  on 
the  notes,  and  have  the  deed  made  by  the  trustee  set  aside  on  the 
ground  that  no  application  was  ever  made  to  the  trustee  to  have 
the  property  sold ;  but  if  the  trust-deed  provides  that  the  recitals 
in  the  trustee's  deed  shall  be  prima  facie  evidence  of  the  facts 
therein  stated,  the  burden  of  proof  is  upon  him  to  disprove  the 
statement  in  the  trustee's  deed  that  such  application  was  made."^** 
The  widow  of  a  trustor  may  have  the  property  other  than  the 
homestead  sold  first,  and  upon  failure  to  comply  with  her  demand 
may  have  the  sale  set  aside,'^^  An  offer  to  pay  made  after  sale, 
and  before  execution  of  the  trustee's  deed,  does  not  affect  the 
validity  of  the  sale,  nor  vest  in  the  maker  the  right  to  a  recon- 
veyanceJ2  Mere  inadequacy  of  price  will  not  void  the  sale."^  If 
the  sale  is  voidable  because  the  homestead  was  not  reserved  from 
sale" till  the  last,  such  right  must  be  set  up  in  defense  in  a  suit  for 
possession  of  the  premises,  or  it  cannot  afterwards  be  used  in  a 
separate  action,  unless  the  purchaser  had  notice  of  the  demand 
that  the  homestead  property  be  reserved.^* 

§  6125.     Surplus  and  personal  liability. — If  a  trust-deed  ex- 
pressly provides  that  it  shall  not  be  necessary  for  one  purchasing 

66  Stockwell  V.  Barnum,  7  Cal.  App.  70  Mosca  Milling  etc.  Co.  v.  Murto, 

413,  94  Pac.  400.  18  Colo.  App.  437,  72  Pae.  287. 

C7  Stockton  Sav.  etc.  Soc.  v.  Saddle-  7i  Weber   v.   McCleverty,    149   Cal. 

mire,  3  Cal.  App.  525,  86  Pae.  723.  316,  86  Pac.  706. 

68  Burlington    etc.    K.    R.    Co.    v.  72  Stockwell  v.  Barnum,  7  Cal.  App. 
Colorado  Eastern  Ey.,  38  Colo.  95,  88  413,  94  Pac.  400. 

Pac.  154.  73  Id. 

69  Copsey  V.  Sacramento  Bank,  133  74  Weber   v.    McCleverty,    149    CaL 
Cal.   659,   B5    Am.    St.   Rep.   238,    66      316,  86  Pac  706. 

Pac.  7. 
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from  the  trustee  to  see  to  the  application  of  the  purchase  money, 
a  purchaser  is  relieved  from  responsibility  by  a  payment  to  the 
trustee,  and  is  not  bound  to  know  that  it  is  applied  to  payment 
of  the  notes  secured  by  the  trust-deedJ^  Auctioneer  fees  and  at- 
torney fees  being  provided  for  in  the  deed  of  trust,  they  may,  if 
paid,  be  properly  retained  by  the  trustee.'^® 

After  a  sale  under  a  trust-deed  securing  a  note,  an  action  may 
be  maintained  for  any  unsatisfied  balance;  but  the  security  must 
first  be  exhausted  before  such  an  action  can  be  brought  to  secure 
a  personal  judgmentJ^ 

75  Mosca  Milling  etc.  Co.  v,  Murto,  t.  Light,  6  Cal.  App.  684,  92  Pac.  1034. 
18  Colo.  App.  4.37,  72  Pac.  287.  77  Herbert  Kraft  Co.  v.  Bryan,  140 

76  Continental  Bldg.  &  Loan  Assoc.       CaL  73,  73  Pac.  745,  also  68  Pac.  1020. 
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CHAPTER  CXLiy. 

PARTITION. 

§  6126.  Actions  of  partition. — The  proceeding  in  partition  is 
a  special  proceeding  prescribed  by  the  statute,  and  though  errors 
in  the  course  of  the  cause  cannot  be  collaterally  shown,  yet  so  far 
as  the  rights  of  infants  are  involved  the  court  has  no  jurisdiction, 
except  over  the  matter  of  the  partition,^  The  object  of  the  suit 
is  to  enable  each  party  to  obtain  the  title,  and  the  use  for  all 
future  time  in  severalty,  of  some  definite  portion  of  the  property 
owned  in  common.^  And  when  parties  go  into  partition  upon  cer- 
tain terms  and  conditions,  the  instrument  of  partition  founded  on 
certain  releases  is  itself  an  affirmation  of  title  and  interest  so  as 
to  estop  a  party  thereto  from  subsequently  denying  interest  and 
ownership  in  the  property.*  The  intention  of  the  action  of  par- 
tition is  to  make  one  judgment  in  partition  final  and  conclusive  on 
all  persons  interested  in  the  property  or  any  part  of  it.  Such 
actions  partake  more  of  the  principles  of  equity  than  of  law.*  If 
between  the  parties  to  an  action  for  partition  disputes  exist  as  to 
their  rights  or  interests  in  any  respect,  such  disputes  may  be  liti- 
gated and  determined.^ 

§  6127.  Civil  or  equitable  action. — The  Wyoming  statutory 
action  for  partition,^^  prescribing  the  procedure  and  the  distinc- 
tion between  actions  at  law  and  suits  in  equity,  and  their  forms 
being  abolished,  thereby  makes  the  partition  suit  a  civil  action.^ 
The  methods  employed  by  the  California  Code  of  Civil  Procedure 
in  an  action  for  partition  are,  in  the  main,  but  a  reflex  of  those 
pursued  under  the  former  equity  practice,  and  the  equities  of  the 
respective  parties  growing  out  of  their  ownership  in  the  property, 

1  Waterman  v.  Lawrence,  19  Cal.  5  Morenhout  v.  Higuera,  32  Cal. 
210,  79  Am.  Dec.  212.  289. 

2  McGillivraj  v.  Evans,  27  Cal.  92.  5a  Wyo.  Rev.  Stats.,  §  4080;    Wyo. 

3  Tewksbury    v.    Provizzo,    12    Cal.  Civ.  Code,  §  3443. 

20.  6  Field   v.   Leiter,   16  Wyo.   1,   125 

4  Gates  V.  Salmon,  35  Cal.  576,  Am.  St.  Rep.  997,  90  Pac.  378,  92 
95  Am.  Dec.  139 ;    Emorie  v.  Alvarado,      Pac,  622. 

90  Cal.  444,  27  Pac.  356. 
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as  tenants  in  common  or  otherwise,  are  taken  into  consideration 
and  disposed  of  upon  the  broad  principles  which  should  govern 
courts  of  equity  in  the  administration  of  justieeJ 

§  6128.  Jurisdiction. — An  action  for  partition  of  several  dis- 
tinct tracts  of  land  situate  in  different  counties  may  be  brought 
in  the  superior  court  of  any  one  of  such  counties. «  Partition  of 
the  land  sought  to  be  divided  may  be  made,  though  the  same 
parties  own  other  land  jointly.^ 

§  6129.  When  action  will  lie. — The  action  may  be  brought  for 
a  partition  by  one  or  more,  according  to  the  respective  rights  of 
the  persons  interested,  and  for  a  sale  of  the  property,  or  a  part 
thereof,  if  it  appear  that  a  partition  cannot  be  made  without  great 
prejudice  to  the  owners.^®  Action  for  partition  may  be  had  on 
termination  of  a  trust  by  payment  of  the  mortgage  for  the  giving 
of  which  the  trust  was  created,  though  there  may  be  other  joint 
debts  of  the  eo-owners.^i  A  mere  desire  of  one  of  the  tenants  in 
common  is  sufficient  to  authorize  the  courts  to  dissolve  the  rela- 
r      tions  existing  between  them.^^ 

§  6130.  When  action  will  not  lie. — A  petition  for  partition 
against  an  executor  for  a  filial  portion,  etc.,  will  not  lie  for  money 
or  other  property  delivered  by  him  to  a  legatee  for  life.^^  Where 
a  tenant  in  common  ousts  his  cotenant,  remaining  in  sole  posses- 
sion, and  subsequently  purchases  an  outstanding  title,  the  co- 
tenant  cannot  maintain  an  action  for  partition  or  for  the  benefit 
of  the  purchaser  until  he  has  regained  possession. ^^ 

§  6131.  Limitations. — In  an  action  in  partition  brought  for  the 
benefit  of  all  persons  interested  in  the  estate,  all  are  actors  from 
its  commencement,  and  limitations  do  not  run  as  to  any  of  them 

7  Jameson  v.  Hayward,  106  Cal.  Am.  St.  Eep.  997,  90  Pae.  378,  92 
682,   46   Am.    St.   Eep.    268,   39    Pac.       Pac.  622. 

1078.    See  Dall  v.  Confidence  etc.  Min.  lo  Cal.  Code  Civ.  Proc,  §  752.     See 

Co.,   3   Nev.   535,   93    Am.   Dee.   419;  Donnor   v.    Quartcrmas,   90   Ala.    164, 

Holloway   v.    Holloway,    97    Mo.    628,  24  Am.  St.  Eep.  778,  8  South.  715. 
10  Am.  St.  Eep.  339,  11  S.  W.  233;  ii  Gardiner  v.  Cord,  145  Cal.   157, 

Donnor   v.    Quartermas,    90   Ala.    164,  78  Pac.  544. 
24  Am.  St.  Eep.  778,  8  South.  715.  12  Bradley  v.  Harkness,  26  Cal.  69. 

8  Murphy  v.  Superior  Court,  138  13  Billups  v.  Eiddick,  8  Jones  L. 
Cal.  69,  70  Pae.  1070.  (N.  C.)   1G3. 

9  Field  V.  Leiter,   16  Wyo.   1,   125  14  Eozier  v.  Johnson,  35  Mo.  326. 
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thereafter.  The  statute  of  limitations  bars  partition  only  where 
the  land  sought  to  be  divided  has  by  prescription  become  vested 
in  another. "^5  The  divorce  decree  having  made  no  disposition  of 
the  community  property,  even  after  thirteen  years,  the  wife  may 
have  a  partition  of  such  property,  though  it  has  remained  in  the 
possession  of  the  husband. ^^ 

§  6132.  Partition  by  deed. — Where  a  deed  of  partition  is  in- 
valid as  a  conveyance,  by  reason  of  its  non-execution  by  some  of 
those  who  are  parties  to  it,  it  may  become  effectual  by  the  parties 
taking  and  holding  in  severalty  in  pursuance  of  its  terms,  and 
dealing  with  their  respective  parts  as  if  owned  in  severalty;  but 
such  acts  of  ratification  do  not  operate  to  make  the  deed  a  valid 
conveyance,  but  only  by  way  of  estoppel  or  as  a  determination  of 
boundaries,  and  only  upon  the  interests  of  those  performing  them. 
A  party  who  signed  the  deed  is  not  estopped  from  insisting  upon 
its  invalidity  by  reason  of  any  acts  of  ratification,  either  of  the 
others  Avho  did  execute  or  of  those  who  failed  to  execute. ^'^  A 
contract  between  A.  and  B.,  tenants  in  common,  by  which  it  is 
agreed  that  B.'s  interest  in  the  land  shall  be  a  certain  amount  in 
excess  of  what  he  otherwise  owned,  and  that  B.  shall  extinguish 
all  claim  of  title  in  the  land  set  up  by  C,  by  procuring  C.'s  deed, 
and  that  after  certain  other  events  transpire  a  division  of  the  land 
shall  take  place  between  the  contracting  parties,  and  deeds  be 
exchanged,  is  not  fulfilled  by  B.  having  procured  C.'s  deed  before 
the  contract  was  made,  nor  by  procuring  C.'s  deed  to  himself, 
unless  he  then  conveys  it  to  A.,  even  though  C.  had  no  valid  title 
to  the  land.^^  A  conveyance  by  one  tenant  in  common,  or  any 
number  less  than  the  whole,  of  a  specific  portion  of  the  common 
lands,  is  not  void,  but  cannot  be  made  to  the  prejudice  of  the  ten- 
ants not  uniting  in  the  conveyance.^* 

§  6133,  Partition  not  presumed. — A  partition  by  judicial  de- 
cree among  tenants  in  common  will  not  be  presumed  to  have  been 
made  from  lapse  of  time,  occupancy  in  severalty,  and  the  destruc- 
tion of  the  records  of  a  court  which  had  jurisdiction  to  make  such 

15  Adams  v.  Hopkins,  144  Cal.  19,  17  Tewksbury  v.  O'Connell,  21  Cal. 
77  Pac.  712.  60. 

16  Graves  v.  Graves,  48  Wash.  664,  is  Porter  v.  Atherton.  32  Cal.  416. 
'J4  Pac.  481.  19  Gates  v.  Salmon,  35  Cal.  576,  95 

Am.  Dec.  139. 
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partition,  against  a  tenant  who  married  while  under  age,  and 
whose  coverture  continued  until  shortly  before  suit  brought.^^ 

§  6134.  Partition  without  action. — Where  a  deed  of  partition, 
executed  by  a  number  of  tenants  in  common,  by  the  terms  of 
which  each  party  conveyed  and  released  his  undivided  interest  in 
the  whole  in  consideration  of  the  conveyance  to  him  of  the  undi- 
vided interests  of  others  to  specified  portions,  if  it  was  not  ex- 
ecuted by  all,  such  deed  was  void  as  to  those  who  did  not  sign.^i 
Such  an  agreement  is  void  as  to  a  purchaser  of  one  of  the  tenants 
in  common,  the  contract  of  sale  being  placed  of  record.-^  But  it 
may  become  effectual  by  the  parties  taking  and  holding  in  sev- 
eralty under  its  terms.-^  The  general  guardian  of  an  infant  or 
insane  person,  or  person  incapable  of  conducting  his  own  affairs, 
under  proper  authorization  by  the  court  having  jurisdiction  of  the 
ward's  estate,  may  agree  to  partition  with  or  without  action.^* 

§  6135.  Referee. — The  court  may  appoint  a  referee  to  ascer- 
tain whether  liens  or  incumbrances  have  been  paid,  or  what 
amount  remains  due  thereon,  or  whether  the  amounts  due  have 
been  secured,  and  the  nature  and  extent  of  the  security,  or  may 
order  such  lienholders  to  be  made  parties  by  amended  or  sup- 
plemental complaint.-^  And  notice  of  such  hearing  before  the 
referee  shall  be  served  upon  such  lienholders.  The  effect  of  a 
judgment  in  partition  is  to  be  determined  by  statute,  and  not  by 
the  common  law.^^  With  the  consent  of  the  parties,  the  court 
may  appoint  a  single  referee  to  make  partition,  instead  of  three.^''' 
If  only  one  referee  is  appointed  in  a  partition  suit,  such  proceed- 
ing is  only  an  irregularity,  and  cannot  be  inquired  into  col- 
laterally.2* 

§  6136.  Rents  and  profits. — One  tenant  in  common  out  of  pos- 
session may,  in  equity,  as  a  collateral  incident  to  a  claim  for  par- 

20  Den    ex    dem.    Weatherhead    v.  25  Cal.  Code  Civ.  Proc,  §  761. 
Baskerville,   11  How.  330,  13   L.  Ed.  26  Cal.  Code  Civ.  Proe.,  §  762.   Con- 
717.  suit   Waterni'in   v.   Lawrence,   19   Cal. 

21  Tewksbury  v.  O'Connell,  21  Cal.  210,  79  Am.  Dec.  212;  Hathaway  v. 
60.  De   Soto,  21   Cal.   191;    Morenhout   v. 

22  Peterson  v.  Sloss,  39  Wash.  207,  Higuera,  32  Cal.  289;  Sutter  v.  City 
81  Pac.  744.  etc.  San  Francisco,  36  Cal.  112. 

23  Tewksbury  v.  O'Connell,  21  Cal.  27  Cal.  Code  Civ.  Proc.  §  763. 

60.  28  Morrill  v.  Morrill,  20  Or.  96,  23 

24  Cal.  Code  Civ.  Proc,  §  1772.  Am.  St.  Kep.  95,  25  Pac  362,  11  L. 
See,  also,  §  1722.  K.  A.  155. 
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tition,  compel  his  cotenant  in  possession  to  account  for  rents  and 
profits  received  by  him  from  tenants  of  the  premises.^^  If  one  of 
several  tenants  in  common  lease  a  portion  of  the  common  property 
to  a  tenant,  and,  after  the  lease  is  made,  suit  for  partition  is  com- 
menced, and  a  decree  entered  which  assigns  to  another  of  the 
tenants  in  common  the  land  so  leased,  the  decree  does  not  pass  to 
the  latter  the  rent  of  the  leased  land,  unless  such  rent  falls  due 
after  the  decree  is  made.^^ 

§  6137.  Improvements. — Improvements  made  by  one  of  the  co- 
tenants,  unless  essential  to  the  preservation  of  the  property, 
should  be  considered,  and  an  allowance  made  therefor,  if  it  can 
be  done  without  prejudice  to  the  interests  of  the  other  parties; 
but  this  rule  does  not  apply  unless  it  is  shown  that  such  cotenant 
actually  made  such  improvements,  or  became  legally  obligated 
to  pay  for  tliem.^^  Where  husband  and  wife  occupy  his  land  and 
improve  it,  she  is  entitled  to  an  allowance  for  her  share  of  the  im- 
provement before  it  is  divided  between  herself  and  other  heirs  of 
the  husband.22 

§  6138.  Land  formed  by  accretion. — In  apportioning  to  pro- 
prietors their  respective  shares  of  an  alluvial  accretion,  the  whole 
length  along  the  shore  of  the  alluvion  shall  be  first  found,  and 
it  shall  then  be  divided  among  the  proprietors  of  the  upland  in 
proportion  to  their  shore-line.^* 

§  6139.  Legacies. — Any  heir,  devisee,  or  legatee,  after  the 
lapse  of  four  months  after  issuance  of  letters  in  the  estate,  may 
petition  the  court  to  have  the  legacy  or  share  of  the  estate  given 
to  him  on  his  giving  bonds  for  his  proportion  of  the  debts  of  the 
estate.34  But  if  the  will  directs  that  the  property  be  sold  upon 
the  death  of  the  widow  and  be  distributed,  the  heirs  are  not  en- 
titled to  maintain  an  action  for  partition.^s 

29  Goodenow  v.  Ewer,  16  Cal.  461,  33  Jones  v.  Johnston,  18  How.  150, 
76  Am.  Dec.  540.  15  L.  Ed.  320. 

30  Mahoney  v.  Alviso,  51  Cal.  440;  34  Cal.  Code  Civ.  Proc,  §  1658. 
Mahoney  v.  Aurrecochea,  51  Cal.  As  to  the  proceedings  thereon,  con- 
429.  suit    Cal.    Code    Civ.    Proc,    §§    1658- 

31  Pesqueira    v.    Kellogg,    8    Ariz.  1662. 

266    71  Pac.  915.  ^^  Bank  of  Ukiah  v.  Rice,  143  Cal. 

32  Legg  V.  Legg,  34  Wash.  132,  75  2^5,  101  Am.  St.  Eep.  118,  76  Pae. 
Pac.  130.  1020. 
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§  6140.  Lienholders. — No  person  having  a  conveyance  of  or 
claiming  a  lien  on  the  property,  or  some  part  of  it,  need  be  made 
a  party  to  the  action,  unless  such  conveyance  or  lien  appear  of 
record. 2^  A  judgment  creditor  of  a  deceased  person  is  not  entitled 
to  be  made  a  party  to  a  partition  suit.^'''  But  the  complaint  may 
state  that  one  of  the  defendants  claims  a  specific  lien  on  the  prem- 
ises, and  asks  for  an  accounting.^s  Where  there  are  outstanding 
liens  or  incumbrances  of  record  upon  such  real  property,  or  any 
portion  thereof,  existing  at  the  commencement  of  the  action,  the 
persons  holding  such  liens  may  be  made  parties  to  the  action.39 

§  6141.  Married  woman. — A  married  woman  whose  husband 
is  sued  in  partition  is  a  necessary  party,  if  she  claims  a  homestead 
right  to  or  an  interest  in  the  property  in  dispute.^^'  A  wife  should 
be  co-plaintiff  with  her  husband  in  such  actions.^^  But  a  widow, 
though  a  proper,  is  not  a  necessary,  party.  And  a  judgment  which 
makes  not  a  sale,  but  actual  partition,  in  no  way  affects  her  in- 
terests, and  should  not  be  disturbed  upon  her  motion  to  set  aside 
for  irregularity.^2  Under  the  direct  provisions  of  the  Montana 
code,  the  wife  of  defendant,  having  an  inchoate  right  of  dower  in 
an  undivided  share  of  the  property,  must  be  made  a  party  to  the 
action  for  partition. ^3  The  wife  is  entitled  to  a  credit  for  the 
betterments  she  and  her  husband  put  upon  his  land  during  cover- 
ture up  to  the  time  of  his  death,  before  it  is  divided  between  her 
and  other  heirs.^* 

§  6142.  Mining  claim. — The  mere  fact  that  a  mining  claim  is 
owned  and  worked  by  several  persons  as  partners  is  no  valid  ob- 
jection to  a  partition  of  the  same  between  the  owners,  where  the 
answer  does  not  set  up,  and  it  is  not  shown,  that  a  suit  in  equity 
is  necessary  to  settle  the  accounts  and  adjust  the  business  of  the 
partnership;  and  all  the  material  allegations  in  a  complaint  for 

36  Cal.  Code  Civ.  Proc,  §  754.  42  Gordon  v.  Sterling,  13  How.  Pr. 

37  Waring  v.  Waring,  3  Abb.  Pr.  405.  See  Ash  v.  Cook,  3  Abb.  Pr, 
246.  389;    Tanner   v.   Niles,    1    Barb.    560. 

38  Bogardus  v.  Parker,  7  How.  Pr.  Compare  Kipple  v,  Gilborn,  8  How.  Pr. 
305.  456. 

39  Cal.  Code  Civ.  Proc,  §  761,  43  Mont.  Eev.  Codes,  §  6885 ;  Hurley 

40  De  Uprey  v.  De  Uprey,  27  Cal,  v.  O'Neill,  31  Mont.  595,  79  Pae. 
331,  87  Am.  Dec.  81.  242. 

41  Ripple  v.  Gilborn,  8  How.  Pr.  44  Legg  v.  Legg,  34  Wash.  132,  75 
456;  Brownson  v.  Gifford,  8  How.  Pr,  Pac.  130. 

389. 
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partition  of  real  property  which  are  not  denied  by  the  answer  are 
deemed  admitted  for  the  purpose  of  the  trial. ^^  Where  two  thirds 
of  a  quartz-mill  and  mine  were  owned  by  M.  and  S.,  while  the 
other  third  was  owned  by  C.  and  Y.,  and  the  profits  and  losses  of 
the  entire  claim  were  shared  in  this  proportion,  M.  and  S.  con- 
veyed by  deed  their  interest  to  R.,  who  entered  into  and  remained 
in  possession  of  the  same,  a  small  portion  only  of  the  purchase 
money  being  paid  down  by  R.  After  this  conveyance  a  suit  was 
instituted  against  M.,  S.,  C,  and  Y.  for  a  debt  due  by  the  com- 
pany, contracted  before  the  conveyance,  and  judgment  was  passed 
against  them,  and  all  their  right,  title,  and  interest  were  sold  to 
H.,  who  in  due  course  received  a  sheriff's  deed,  under  and  by 
virtue  of  which  he  thereafter  claimed  to  own  all  said  property. 
In  an  action  by  R.  against  H.  to  quiet  title,  it  was  held  that  R. 
acquired  under  said  deed  from  M.  and  S.  the  title  to  the  two-thirds 
undivided  interest,  and  H.  acquired  by  said  sheriff's  deed  only 
the  one-third  undivided  interest  of  C.  and  Y.^s  But  a  grant  of  an 
undivided  third-interest  in  a  piece  of  mining  ground,  together 
with  the  water-rights,  reservoirs,  and  tail-races  belonging  to  the 
same,  expressly  conditioned  that  such  grant  should  convey  no 
other  rights  to  the  grantee  except  a  mining  right,  does  not  make 
the  grantee  a  coparcener,  joint  tenant,  or  tenant  in  common  with 
the  grantor.  It  simply  conveys  to  him  a  right  to  enter  upon  and 
occupy  the  land  for  the  purpose  of  working  it,  either  by  under- 
ground excavations  or  open  workings. ,  Such  right  is  not  capable 
of  partition.^'^  • 

§  6143.  Mortgage. — It  is  not  sufficient  to  aver  merely  that  the 
defendant  claims  an  interest  adverse  to  the  plaintiff,  but  the 
nature  of  the  claim  should  be  set  out.^^  The  plaintiff  cannot  fore- 
close a  mortgage  which  he  holds  on  defendant's  interest  in  the 
property,  and  cut  off  defendant's  equity  of  redemption  by  an  ab- 
solute sale,  as  in  partition.^^ 

§  6144.  Parol  partition — Mexican  grant. — A  parol  partition  of 
land  may  be  made  by  co-owners  under  the  Mexican  law  as  well  as 

45  Hughes  V.  Devlin,  23  Cal.  501.  48  Stryker  v.  Lynch,  11  N.  Y.  Leg. 

46  Koss  V.  Heintzen,  36  Cal.  313.  Obs.  116. 

47  Smith  V,  Cooley,  65  Cal.  46,  2  49  Bradley  v.  Harkness,  26  Cal.  76; 
Pac.  880.  Towle    Bros.    Co.    v.    Quinn,   141    Cal. 

382,  74  Pac.  1046. 
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by  tenants  in  common  under  the  common  law.^®  In  order  to  up- 
hold a  parol  partition  under  both  the  Spanish  and  common  law, 
it  must  satisfactorily  appear  that  there  was  not  only  an  agree- 
ment to  make  the  partition,  but  that  the  same  was  fully  executed 
and  followed  up  by  a  several  possession  by  either  the  parties  them- 
selves or  their  grantees.^i  An  agreement  to  establish  a  partition 
line  between  the  occupants  of  adjoining  tracts  of  land  is  of  no 
validity.  In  order  to  render  such  agreement  for  a  partition  line 
effectual,  each  party  must  have  the  title  to  and  right  to  dispose 
of  the  tract  claimed  by  him ;  or,  in  other  words,  they  must  be 
coterminous  proprietors.^-  A  parol  partition  of  land  owned  by 
tenants  in  common  could  be  made  in  California  before  the  adop- 
tion of  the  common  law;  but  the  agreement  for  such  partition 
should  be  satisfactorily  proved,  and  each  tenant  in  common  should 
have  assigned  to  him  and  enter  upon  and  possess  a  specific  part 
of  the  land  in  severalty.^^ 

§  614.5.  Partial  partition. — When  in  the  opinion  of  the  court 
a  complete  partition  would  be  impracticable  or  inconvenient,  a 
partial  partition  may  be  made.^^  The  court  may  direct  a  partition 
among  two  or  more,  and  from  time  to  time  determine  as  to  the 
others'  rights,  shares,  and  interests,  and  render  a  further  judg- 
ment directing  a  partition  in  like  manner  of  the  undetermined 
parts  of  the  property.^^  Where  the  commissioners  in  the  partition 
and  allotment  failed  to  divide  and  allot  some  marsh  land,  a  part 
of  the  tract,  and  where  no  proof  was  offered  that  this  land  was 
of  any  value,  or  that  the  division  made  was  affected  in  any  man- 
ner by  the  failure  to  divide  it,  or  that  the  allotments  made  would 
in  any  degree  have  been  affected  by  the  allotment  of  this,  or  that 
any  injury  resulted  to  any  one  interested  in  consequence  of  this 
omission,  and  where  important  rights  have  vested  under  the  par- 
tition, this  court  would  not  be  warranted  in  holding  the  action 
of  the  commissioners  void  because  of  their  failure  to  divide  and 
allot  the  marsh  land.^^ 

50  Long  V.  DoUarMde,  24  Cal.  218.  26  Fla.  4G2,  8  South.  123,  9  L.  E.  A. 

51  Id.  343;    Brazee  v.  Schofield,  2  Wash.  T. 

52  Carpentier  v.  Thirston,  24  Cal.  209,  3  Pac.  265,  124  U.  S.  495,  81 
280.  L.  Ed.  484,  8  Sup.  Ct.  604. 

53  Elias  V.  Verdugo,  27  Cal.  420.  54  See  Cal.  Code  Civ.  Proe.,  §  7G0. 
See,  also,  Long  v.  Dollarhide,  24  Cal.  55  Richardson  v.  Euddy,  10  Idaho, 
218;    Tuffree    v.    Polhemus,    108    Cal.  151.  77  Pac.  972. 

070,  41  Pac.  806;  Simmons  v.  Spratt,  56  Tewksbuiy  v.  Provizzo,  12  Cal.  20. 
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§  6146.  Mexican  grant. — Nothing  in  the  law  requires  the  whole 
of  a  Mexican  grant  to  be  included  in  a  partition  suit,  under  section 
752  of  the  California  Code  of  Civil  Procedure.^^ 

§  6147.  Remainder. — Where  it  is  uncertain  to  whom  and  in 
what  proportions  a  remainder  may  descend  after  the  termination 
of  a  life  estate,  a  judgment  in  partition  made  before  the  life  estate 
terminates  should  not  ascertain  the  interest  of  those  holding  in  re- 
mainder, but  should  allot  the  life  estate  subject  to  the  remainder.^* 

§  6148.    Eule  in  respect  to  improvements. — In  an  action  for 

partition  by  one  tenant  in  common,  of  lands  granted  to  cotenants, 
where  the  tenants  have  severally  made  valuable  improvements  on 
distinct  portions  of  the  land  sought  to  be  partitioned,  the  court, 
by  way  of  interlocutory  decree,  may  order  that  there  be  set  off 
to  the  several  parties  such  portions  of  the  premises  as  will  include 
their  respective  improvements,  provided  that  the  rights  or  interest 
of  none  of  the  other  parties  be  prejudiced  thereby.^® 

§  6149.  Specific  tract. — "Where  one  or  more  of  the  tenants  in 
common  have  sold  and  conveyed  to  another  a  specific  tract  by 
metes  and  bounds  out  of  the  common  land,  the  land  described  in 
such  deed  shall  be  set  aside  to  the  purchaser,  if  it  can  be  done 
Vv'ithout  material  injury  to  the  rights  and  interests  of  the  other 
cotenants,^* 

§  6150.  Summons. — The  summons  must  contain  a  description 
of  the  property  sought  to  be  partitioned,  and  must  be  directed  to 
all  the  persons  named  as  defendants  in  the  complaint,  and  when 
it  shows  an  unknown  claimant,  it  must  also  be  directed  to  all  per- 
sons unknown  who  have  or  claim  any  interest  in  or  lien  upon  the 
property.'*^  And  if  issued  within  the  year  from  the  date  of  filing 
the  complaint,  it  is  in  sufficient  time.^^  j^n^  unknown  parties  or 
absentees  from  the  state  may  be  served  by  publication,  upon  affi- 
davit showing  such  facts,  the  summons  in  such  case  to  be  accom- 
panied by  a  brief  description  of  the  property.** 

57  Adams    v.    Hopkins    (Cal.),    69  Dee.  139;  Scale  v.  Soto,  35  Cal.  102, 
Pac.  228,  ci  Cal.   Code  Civ,  Proc,   §    756,  as 

58  Eegan  v,  McMahon,  41  Cal.  679,  amended  1907. 

59  Scale  V.  Soto,  35  Cal.  102.  62  Adams    v.    Hopkins    (Cal,),    69 

60  Cal.    Code    Civ.    Proe.,    §     764;  Pac.  228. 

Gates  V.  Salmon,  35  Cal.  576,  95  Am.  C3  Cal.  Code  Civ.  Proc,  §  757. 
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§  6151.  Title. — In  the  New  York  practice,  it  is  not  necessary 
to  state  the  sources  of  title  in  the  complaint. ^^  But  a  complaint 
in  an  action  for  partition  is  fatally  defective  if  it  shows  that  the 
legal  title  is  in  a  third  person  as  trustee.^^  Title  may  be  tried  in 
this  action.^^ 

§  6152.  Water-rates. — "Water  flowing  in  ditches  cannot  be  par- 
titioned. It  may  be  sold,  and  the  proceeds  be  subject  to  distribu- 
tion.®'^ The  only  partition  that  can  be  made  is  to  order  a  sale  and 
distribution  of  the  proceeds.  In  an  action  for  partition  of  a  water- 
ditch,  an  account  of  the  proceeds  for  water-rates  can  be  taken,  and 
if  one  of  the  tenants  in  common  holds  a  mortgage  on  the  interests 
of  his  cotenants,  that  can  be  adjusted  in  the  action,  by  an  applica- 
tion of  the  proceeds  of  the  mortgagor's  interest  towards  the  pay- 
ment of  the  same.®^ 

§  6153.  Ways — Streets. — Before  making  partition  the  referees 
may  set  apart  a  portion  of  the  property  for  a  way,  road,  or  street, 
and  such  portion  must  not  be  assigned  to  any  of  the  parties  or 
sold,  but  must  remain  an  open  public  way,  road,  or  street,  unless 
the  referees  sl^"''l  set  the  same  apart  as  a  private  way  for  the  use 
of  the  parties  mterested,  or  some  of  them.  Whenever  the  referees 
have  laid  out  on  any  tract  of  land  roads  sufficient,  in  the  judgment 
of  said  referees,  to  accommodate  the  public  and  private  wants, 
they  must  report  that  fact  to  the  court,  and  upon  the  confirmation 
of  their  report  all  other  roads  on  said  tract  cease  to  be  public 
highways.®^ 

§  6154.  Allegations  essential. — Under  the  New  York  practice, 
the  complaint  must  show  that  the  plaintiff  is  in  possession,  actual 
or  constructive.'''®  That  plaintiff  is  possessed  of  an  undisputed 
title  to  the  undivided  share  in  remainder,  although  there  be  an 

64  2  Van  Santv.  Eq.  Pr.  17 ;  Brad-  67  McGillivray  v.  Evans,  27  Cal.  96. 

shaw  V.  Callaghan,  8  Johns.  558.  68  Bradley  v.  Harkness,  26  Cal.  69. 

(i5  Stryker  v.  Lynch,  11  N.  Y.  Leg.  See  Glassell  v.  Verdings,  108  Cal.  503, 

Obs.  116.  41  Pac.  403. 

66  De  Uprey  v.  De  Uprey,  27  Cal.  69  Cal.  Code  Civ.  Proc,  §  764. 

329;    87   Am.   Dec.   81;    Moreuhout   v.  70  Stryker  v.  Lynch,  11  N.  Y.  Leg. 

Higuera,    32    Cal.    289;     affirmed    in  Obs.  116.    That  it  is  so  in  Oregon,  see 

Bollo   V.    Navarro,   33   Cal.   459.      See  Farrig   v.   Hayes,  9   Or.   81;    Windsor 

Sutter  V.  San  Francisco,  36  Cal.  112;  v.  Simpkins,  19  Or.  117,  23  Pac.  669; 

Kronier  v.  Friday,  10  Wash.  621,  39  Savage  v.  Savage,  19  Or.  112,  20  Am. 

Pac.  229,  32  L.  E.  A.  671.  St.  Eep.  705,  23  Pac.  890. 
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existing  admitted  life  estate  covering  the  whole  premises,  is  a 
sufficient  allegation  of  the  right  of  possession.'^^  The  allegation 
that  the  parties  were  seised  in  common  raises  the  presumption  of 
possession.'^2  j^j^^  where  a  party  was  stated  to  be  seised  of  a  cer- 
tain portion,  it  was  construed  to  mean  a  seisin  in  fee.'^^  The  com- 
plaint must  aver  that  the  cotenants  hold  and  are  in  possession  of 
real  property  as  parceners,  joint  tenants,  or  as  tenants  in  com- 
mon, in  which  property  one  or  more  of  them  have  an  estate  of 
inheritance,  or  for  life  or  lives,  or  for  yearsJ*  If  the  complaint 
fails  to  sufficiently  state  the  origin,  nature,  and  extent  of  the  inter- 
ests of  the  plaintiffs,  the  objection  should  be  presented  by  demur- 
rer, or  it  is  waivedJ^  If  defendant  has  two  deeds,  each  purport- 
ing to  convey  a  certain  interest,  and  one  of  them  was  given  as  a 
substitute  for  the  other,  that  fact  must  be  averred,  and  if  not 
averred,  the  plaintiff  cannot  prove  it.  All  the  rights  of  the  several 
parties,  plaintiff  as  well  as  defendant,  must  be  put  in  issue,  or 
they  cannot  be  tried.'^^  If  expense  has  been  necessarily  incurred 
by  the  plaintiff  or  any  of  the  tenants  in  common  in  prosecuting 
or  defending  actions  or  proceedings  for  the  protection,  confirma- 
tion, or  perfecting  of  the  title,  setting  the  boundaries,  making  sur- 
veys, etc.,  such  expense,  except  counsel  fees,  is  allowed,  with  inter- 
est, but  must  be  pleaded.''"^ 

In  a  complaint  to  obtain  partition  of  land,  a  general  allegation 
that  "the  premises  cannot  be  divided  by  metes  and  bounds  with- 
out prejudice,"  is  sufficient,  without  an  allegation  of  the  facts 
upon  which  the  plaintiff  relies  to  obtain  a  particular  mode  of  par- 
tition. A  complaint  in  partition  is  good  v/hieh  is  silent  upon  the 
subject  of  the  mode  of  partition. '^^  jf  ^j^g  court  finds  that  the 
parties  hold  and  are  in  possession  of  real  property,  as  joint  tenants 
or  as  tenants  in  common,  in  which  one  or  more  of  them  have  an 
estate  of  inheritance,  or  for  life  or  lives,  or  for  years,  the  partition 
should  be  made,  although  the  findings  may  also  show  that  the 
plaintiff,  in  his  complaint,  has  incorrectly  set  forth  the  title  or 
interest  of  the  parties,  or  of  one  or  more  of  them,  in  the  land.'''^    A 

71  Blakely  v.  Calder,  13  How.  Pr.  Cal.  Code  Civ.  Proc,  §  752;  Sterling 

476.  V.  Sterling,  43  Or.  200,  72  Pac.  741. 

T2  Jenkins  v.  Van  Schaack,  3  Paige,  75  Broad  v.  Broad,  40  Cal.  495. 

242.    See  Burhans  v.  Burhans,  2  Barb.  70  Miller  v.  Sharp,  48  Cal.  394, 

Ch.  398;   Balen  v.  Jacqnelin,  67  Hun,  77  See  Cal.  Code  Civ.  Proe.,  §  798. 

311,  22  N.  Y.  Supp.  193,  7S  De  Uproy  v.  De  Uprey,  27  Cal. 

73  Lucet  V.  Beekmau,  2  Cal.  385,  329,  87  Am.  Dec.  81. 

74  Bradley  v.  Harkness,  26  Cal.  76;  79  Id- 
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complaint  in  partition,  which  sets  forth  every  particular  required 
by  the  code  chapter  on  partitions, ^°  and  sets  out  not  only  the  in- 
terests of  the  original  cotenants,  but  also  the  interests  of  the  re- 
spective heirs  of  a  deceased  cotenant,  is  sufficient  to  give  the  court 
jurisdiction  to  make  partition.^i  So,  in  partition  proceedings, 
allegations  in  the  plaintiff's  complaint  showing  the  extent  of  his 
interest  in  the  property,  the  extent  of  the  defendant's  interest 
as  he  understands  it,  and  that  plaintiff  and  defendant  are  tenants 
in  common,  are  sufficient  to  give  the  court  jurisdiction  of  the  sub- 
ject-matter, under  the  requirements  of  section  553  of  the  code  of 
Washington,  providing  that  "the  interest  of  all  persons  in  the 
property  shall  be  set  forth  in  the  complaint  specifically  and  par- 
ticularly, as  far  as  known  to  the  plaintiff. ' '  ^^ 

The  California  decisions  have  gone  to  great  length  in  upholding 
the  right  of  a  tenant  in  common  to  maintain  the  action  for  a  par- 
tition where  he  had  a  right  to  the  present  possession,  although 
not  in  actual  possession.^^  The  complaint  should  allege  possession 
of  the  premises.^^  In  this  action  the  parties  may  assert  any  title 
that  they  have,  legal  or  equitable.^^  Under  the  Washington  code, 
a  suit  for  partition  of  lands  may  be  maintained  by  a  tenant  in  com- 
mon against  those  in  possession  under  an  adverse  claim  of  title 
without  the  institution  of  a  prior  action  at  law  for  the  trial  of 
title.8* 

§  6155.  Petition  or  complaint. — The  interests  of  all  persons  m 
the  property,  whether  such  persons  be  known  or  unknown,  must 
be  set  forth  in  the  complaint,  as  far  as  known  to  the  plaintiff ;  and 
the  fact  that  a  party  interested  is  unknown  to  plaintiff,  or  that 
the  quantity  of  an  interest  is  unknown,  or  that  an  interest  is  un- 
certain or  contingent,  or  depends  upon  an  executory  devise,  must 
all  be  set  forth  in  the  complaint.^'''  Water-rights  running  with  the 
land  need  not  be  enumerated  as  part  of  the  property  to  be  par- 
se Cal.  Code  Civ.  Proc,  pt.  2,  tit.  84  Sterling  v.  Sterling,  43  Or.  200, 
10,  ch.  4.                                                            72  Pae.   742. 

81  Eichardson  v.  Loupe,  SO  Cal.  490,  85  Watson  v.  Sutro,  86  Cal.  527,  24 
22  Pac.  227.                                                      Pac.  172,  25  Pac.  64;  Luco  v.  De  Toro, 

82  Kromer  v.  Friday,  10  Wash.  221,       91  Cal.  405,  27  Pac.  1082. 

39  Pac.  229,  32  L.  R.  A.  671.  86  Hill  v.  Young,   7   Wash.   33,  34 

83  See   Martin   v.   Walker,   58   Cal.       Pac.  144. 

590;   Hancock  v.  Lopez,  53  Cal.  371;  87  Cal.   Code   Civ.   Proc,  §   753,   as 

Jameson  v.  Hayward,  106  Cal.  687,  amended  1907;  Mont.  Eev.  Codes, 
46  Am.  St.  Eep.  268.  §  6887. 
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titioneJ.ss     A  description  of  the  premises  as  the  "westerly  one 
half  of "  a  specified  lot  and  block,  etc.,  is  sufficients^ 

§  6156.  Questions  of  fact. — When  questions  of  fact  are  to  be 
tried  in  partition  suits,  it  can  only  be  done  on  regular  issues 
joined.  And  the  allegations  and  proofs  must  agree  in  this  class 
of  suits,  the  same  as  in  others.^*^ 

§  6157.  Community  property. — "Where  a  community  was 
formed  making  a  common  stock  of  property,  and  renouncing 
individual  ownership,  and  became  incorporated,  the  individual 
members  of  the  community,  or  the  heirs  upon  their  death,  were 
not  entitled  to  a  partition  of  the  property.®^  A  sale  of  land  by 
virtue  of  a  partition  proceeding  brought  by  the  purchaser  of  a 
wife's  community  half-interest,  is  not  subject  to  a  deceased  hus- 
band's will  providing  for  the  retention  of  the  land  until  his  chil- 
dren arrive  at  majority.^^ 

§  6158.  Deed  obtained  by  fraud. — The  question  whether  a 
deed  was  obtained  by  fraud  cannot  be  considered  in  proceeding-.s^ 
for  partition ;  it  must  be  sent  to  a  court  of  law  for  trial.^* 

In  one  case  plaintiff  sued  defendant  for  partition.  ■  The  court 
ordered  a  sale  of  the  property  and  distribution  of  the  proceeds. 
After  the  sale,  G.  filed  a  petition,  stating  that  he  was  the  creditor 
of  one  F.  M.  H.,  not  plaintiff,  and  had  an  attachment  lien  on  the 
interest  of  said  F.  M.  H.,  in  the  property  sold;  that  said  property, 
in  fact,  belonged  to  F.  M.  H.,  and  that  any  conveyances  of  the 
same  from  him  to  plaintiff  were  merely  colorable,  for  the  use  and 
benefit  of  F.  M.  H.,  and  made  to  hinder,  delay,  and  defraud  his 
creditors.  G.  asked  the  court  to  pay  him  the  share  of  the  proceeds 
of  the  partition  sale  coming  to  plaintiff;  the  court  refused.  It 
Avas  held  that  there  was  no  error ;  the  petition  of  G.  being  an  at- 
tempt to  defeat  a  conveyance  to  plaintiff,  on  the  ground  of  fraud, 
it  is  insufficient  in  this,  that  there  is  no  allegation  of  the  insol- 
es Eose  V.  Mesmer,  142  Cal.  322,  9i  Goesele  v.  Bimeler,  14  How.  589, 
75  Pac.  905.                                                      14  L.   Ed.   554;   affirming  5  McLean, 

89  Home  Security  Bldg.  etc.  Assoc.      223,  Fed.  Cas.  No.  5503. 

V.  Western  Land  etc.  Co.,  145  Cal.  217,  92  Kromer  v.  Friday,  10  Wash.  621,. 

78  Pac.   626.  39  Pac.  229,  32  L.  R.  A.  671. 

90  Walker  v.  Goldsmith,  14  Or.  127,  93  McCall    v.    Carpenter,    18    How. 
12  Pac.  537.  297,  15  L.  Ed.  389. 
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veney  of  F.  M.  H.,  and  that  the  charges  of  fraud  are  too  general, 
and  do  not  state  the  specific  facts  constituting  the  fraud.^^ 

§  6159.  Easements. — The  land  to  which  an  easement  is  at- 
tached is  called  the  dominant  tenement;  the  land  upon  which  a 
burden  or  servitude  is  laid  is  called  the  servient  tenement.^^  In 
case  of  partition  of  the  dominant  tenement,  the  burden  must  be 
apportioned  according  to  the  division  of  the  dominant  tenement, 
but  not  in  such  way  as  to  increase  the  burden  upon  the  servient 
tenement.^®  Partition  may  be  maintained  notwithstanding  the 
land  in  question  is  subject  to  an  easement.^''' 

§  6160.  Homestead. — On  partition  of  lands  held  by  tenants 
in  common,  if  one  of  them  has  a  homestead  claim  on  it,  his  undi- 
vided interest  will  be  set  aside  to  satisf}^  the  homestead  claim,  but 
'lot  to  exceed  the  legal  value  of  a  homestead.^^ 

§  6161.  Incumbrances. — If  it  appears  to  the  court  that  there 
are  outstanding  liens  or  incumbrances  of  record,  and  were  of 
«*ecord  at  the  commencement  of  the  action,  and  the  persons  holding 
such  have  not  been  made  parties,  the  court  must  order  them 
to  be  made  parties,  or  appoint  a  referee  to  ascertain  whether  such 
liens  have  been  paid,  and,  if  not  paid,  the  amount  that  remains 
due  thereon,  and  whether  the  same  has  been  secured,  and  the 
nature  and  extent  of  the  security.^®  Lienholders  not  of  record 
need  not  be  made  parties.^"^  Where  a  lien  is  on  an  undivided  in- 
terest, such  lien,  if  partition  be  made,  shall  only  be  a  charge  upon 
the  part  assigned  to  the  debtor;  but  such  share  must  be  charged 
with  its  proportion  of  costs  in  preference  to  the  lien.^^'i 

§  6162.  Interest  of  parties. — The  interests  of  all  persons  in  the 
property,  whether  such  persons  be  known  or  unknown,  must  be  set 
forth  in  the  complaint,  as  far  as  known  to  the  plaintiff.i<>2  "When 
mining  land  is  claimed  and  possessed  by  joint  tenants,  tenants  in 

94  Harris  v.  Taylor,  15  Cal.  348.  99  Cal,  Code  Civ.  Proc,  §  761.     For 

95  Cal.  Civ.  Code,  §  803.  notice  to  lienholders,  and  proceedinga 

96  Cal.  Civ.  Code,  §  807.  before  referee,  see  same  code,  §  762. 

97  Thompson    v.    De    Snyder     (N.  lOO  Cal.  Code  Civ.  Proc,  §  754. 
Mex.),  94  Pac.  1014.  lOi  Cal.  Code  Civ,  Proc,  §  769.     As 

98  Higgins  V.  Higgins,  46  Cal.  259.  to  where  there  are  other  securities, 
As  to  complaint  by  assignee  for  par-  see  same  code,  §  772. 

tition    of    homestead,    see    Wilhoit    v.  102  Cal.    Code    Civ.    Proc,    §    753; 

Bryant,  78  Cal.  263,  20  Pac.  561.  Mont.  Eev.  Codes,  §  68S7;   Morton  v. 
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common,  or  copartners,  or  even  partners  their  interests  are  in 
the  nature  of  an  inheritance,  and  may  be  puititioned  as  real  prop- 
gj.|^y  103  "Where,  in  an  action  for  partition,  all  necessary  parties 
liave  been  joined,  any  error  in  stating  the  interest  and  shares  of 
the  parties,  or  any  omission  to  state  what  the  plaintiff  might  have 
been  compelled  on  motion  to  insert,  is  not  an  irregularity  which 
can  affect  the  title.io* 

§  6163.  Eights  of  parties. — The  right  of  partition  existing  in 
the  cotenant  may  be  exercised  at  any  time,  and  may  result  in  the 
loss  to  the  grantee  of  the  particular  parcel  conveyed  to  him.i*'^ 
The  rights  of  the  several  parties,  plaintiff  as  well  as  defendant, 
may  be  put  in  issue,  tried,  and  determined  in  this  action.i<^<5  ggy. 
eral  tenants  in  common  may  elect  to  consider  their  rights  as  an 
undivided  share  belonging  to  them  all,  and  institute  a  petition  for 
partition  among  themselves  and  the  other  tenants  in  common.^**'^ 
Under  the  California  practice,  any  question  affecting  the  right  of 
the  plaintiff  to  a  partition,  or  the  rights  of  each  and  all  of  the 
parties  in  the  land,  may  be  put  in  issue. ^^^  And  if  disputes  exist 
as  to  their  rights  or  interest  in  any  respect,  such  disputes  may  be 
litigated  and  determined.^^^ 

§  6164.  Interveners. — During  an  action  in  partition,  any  per- 
son claiming  to  be  interested  may  appear  and  assert  his  right  by 
interpleader,!!^  and,  when  reasonably  asserted,  the  court  has  nc 
right  to  deny  the  intervention.^  The  proper  method  for  a  mort- 
gagee taking  a  mortgage  upon  the  premises  subsequent  to  the 
filing  of  a  partition  suit  is  to  file  his  petition  in  intervention  in 
such  partition  suit.^i^  Heirs  of  the  deceased,  instead  of  his  ex- 
ecutor, should  be  substituted  as  parties  in  partition.ii^ 

Outland,   18  Ohio  St.   383;   Myers  v.  108  De  Uprey  v.  De  Uprey,  27  Cal 

Warner,  18  Ohio,  519;  Taylor  v.  King,  331,  87  Am.  Dec.  81. 
32  Mich.  42;  Rogers  v.  Miller,  48  Mo.  109  Morenhout  v.  Higuera,  32  Cal 

378;    Hanner    v.    Silver,    2    Or.    336;  289;    cited   as   authority   in   Sutter  v. 

Morenhout  v.  Higuera,   32   Cal.   294;  City  etc.  San  Francisco,  36  Cal.  112. 
Senter    v.    De    Bernal,    38    Cal.    637;  no  N.    Mex.     Comp.    Laws    1897, 

Freeman  on  Cotenancy,  §  488.  §  3182. 

103  Hughes  V.  Devlin,  23  Cal.  501.  m  Baca  v.  Anaya   (N.  Mex.),  94 

104  Noble  V.  Cromwell,  27  How.  Pr.  Pac.  1017. 

289;  affirming  26  Barb.  475.  ii2  Towle  Bros.  Co.  v.  Quinn,  141 

105  Stark  V.  Barrett,  15  Cal.  361.  Cal.  382,  74  Pac.  1046. 

106  Cal.  Code  Civ.  Proc,  §  759.  US  Adams  v.  Hopkins,  144  Cal.  19. 

107  Ladd  V.  Perley,  18  N.  H.  395.  77  Pac.  712. 


3393  PARTITION.  §§6165,6166 

§  6165.  Parties. — The  rights  of  the  several  parties,  plaintiff 
as  well  as  defendant,  may  be  put  in  issue,  tried,  and  determined 
in  such  action.^i*  When  several  cotenants  hold  and  are  in  pos- 
session of  real  property  as  parceners,  joint  tenants,  or  tenants  in 
common,  in  which  one  or  more  of  them  have  an  estate  of  inheri- 
tance, or  for  life  or  lives,  or  for  years,  an  action  may  be  brought 
by  one  or  more  of  such  persons  for  a  partition  thereof.^^^  A  par- 
tition among  tenants  in  common  must  be  made  as  to  the  whole 
tract.  One  tenant  in  common  cannot  have  partition  of  a  part  only 
of  the  common  property,  and  have  his  entire  interest  located  on 
this  part.^^^  A  tenant  in  common  of  part  of  a  tract  of  land  is  a 
proper  party  in  a  suit  for  the  partition  of  the  whole.  The  real 
parties  in  interest  should  be  joined  in  partition,  and  the  holders 
of  a  special  tract,  as  well  as  the  cotenants  of  his  grantor,  should 
be  made  parties  to  the  action. ^^'^  In  a  proceeding  under  the  Colo- 
rrdo  statute  for  the  partition  of  real  estate,  it  is  only  necessary, 
at  least  in  the  first  instance,  to  make  those  persons  parties  who 
are  interested  in  the  property  as  joint  tenants,  tenants  in  common, 
or  eoparceners.^^^  Neither  the  administrator  nor  the  creditors 
of  an  intestate  are  necessary  or  proper  parties  to  a  bill  for  parti- 
tion between  the  heirs  of  the  estate  of  the  intestate,  even  if  his 
personal  property  is  insufficient  to  pay  his  debts.^^^  The  several 
parties  to  an  action  of  partition,  so  far  as  its  ultimate  purpose  is 
concerned,  to-wit,  a  partition,  are  all  actors  or  plaintiffs,  each 
against  each  and  all  others,  and  it  is  in  this  respect  a  matter  of 
no  consequence  whether  they  appear  upon  the  face  of  the  record 
in  the  technical  attitude  of  plaintiffs  or  defendants.^-''  In  Oregon, 
reversioners  and  remaindermen  may  be  made  defendants  in  a  suit 
for  partition,  but  there  is  no  statute  in  that  state  which  enables 
them  to  sue  as  plaintiffs.^21 

§  6166.  Partition  by  attorney. — A  power  of  attorney  which 
authorizes  the  attorney  to  sell  the  lands  of  the  constituent,  and 

114  Cal.  Code  Civ.  Proc,  §  759.  lis  Speer  v.  Speer,  14  N.  J.  Eq.  240. 

115  Cal.  Code  Civ.  Proc,  §  752.  120  Morenhout  v.  Higuera,  32   Cal. 

116  Sutter  V.  City  etc.  of  San  Fran-      295. 

Cisco,  36  Cal.  112.  121  Savage  v.  Savage,  19  Or.  112, 

117  Gates  V.  Salmon,  35  Cal.  576,  20  Am.  St.  Rep.  795,  23  Pac.  890. 
95  Am.  Dec.  139;  Hathaway  v.  De  See,  also,  Morse  v.  Stockman,  65  Wis. 
Soto,  21  Cal.  194.  See,  also,  Sutter  36,  26  N.  W.  176;  Alexander  v.  Alex- 
T,  City  etc.  San  Francisco,  36  Cal.  112.  ander,   26   Neb.   68,  41   N.   W.   1065; 

118  Jordan  v.  McNulty,  14  Colo.  Jordan  v.  Neeee,  36  S.  C.  295,  31  Am. 
280,  23  Pac.  4G0.  St.  Rep.  869,  15  S.  E.  202. 
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to  do  whatever  is  necessary  to  carry  the  power  into  execution, 
does  not  authorize  the  attorney  to  make  partition  of  lands  in 
which  the  constituent  has  an  interest  as  a  tenant  in  common.  But 
if  an  attorney  in  fact,  whose  power  does  not  authorize  him  to  mak« 
partition  of  the  lands  of  his  principal,  does  make  such  a  partitl^- 
the  principal  may  afterwards  give  effect  and  confirmation  to  the 
partition  so  made  by  the  execution  of  deeds  of  conveyance. ^22 

§  6167.  Interest,  conting'ent. — If  one  or  more  of  the  parties, 
or  the  share  or  quantity  of  interest  of  any  of  the  parties,  is  un- 
known to  the  plaintiff,  or  is  uncertain  or  contingent,  or  the  owner- 
ship of  the  inheritance  depends  upon  an  executory  devise,  or  the 
remainder  is  a  contingent  remainder,  so  that  such  parties  cannot 
be  named,  that  fact  must  be  set  forth  in  the  complaint.^23  fp^e 
complaint  should  set  forth  the  nature  of  such  contingent  inter- 
est.124 

§  61G8.  Interlocutory  decree. — The  judgment  in  an  action  fo:!" 
partition  merely  severs  the  unity  of  possession,  but  does  not  vest 
in  either  cotenant  any  new  or  additional  title.^^s  ipj^g  order  for 
partition  is  not  a  final  judgment;  it  is  followed  by  a  judgment 
confirming  the  partition  or  sale.^26  g^^  the  rights  of  the  parties 
are  determined  by  the  order  which  finds  them  to  be  tenants  in 
common,  ascertains  and  adjudges  their  respective  shares,  and 
orders  a  partition  thereof,  whether  it  be  a  final  or  an  interlocutory 
order.^27  The  court  can  order  a  partition  to  be  made,  but  it  can- 
not make  the  partition  except  in  the  indirect  mode  of  confirming 
the  report  of  the  referees  appointed  for  the  purpose  of  carrying 
out  the  order  of  partition.  A  decree  ordering  a  partition  of  cer- 
tain personal  property  not  mentioned  in  the  pleading  is  clearly 
erroneous.^28  j^  the  action  for  partition  under  the  California 
code,  before  any  partition  is  ordered  or  can  be  made,  the  inter- 
ests and  shares  of  all  the  parties  must  be  determined  and  adjudged 

122  Borel  V.  Rollins,  30  Cal.  408.  20   Or.    96,   23    Am.   St.    Rep.    95,   ?5 

123  Cal.  Code  Civ.  Proc,  §  753.  Pac.  362,  11  L.  R.  A.  155;  Black;^-'; 

124  Van    Cortlandt   v.    Beekman,    6  v.  McLean,  9  Wash.  301,  37  Pae.  31; 
Paige,  492.  Christy     v.      Spring      Valley     WaN.. 

125  Wade  V.  Deray,  50  Cal.  376.  Works,  97  Cal.  21,  31  Pac.  lllo. 

126  Hastings  v.  Cunningham,  35  127  Field  v.  Leiter,  16  Wyo.  1,  12& 
Cal.  552.  See  Cal.  Code  Civ.  Proc,  Am.  St.  Rep.  997,  90  Pac.  378,  92  Pac. 
§   766.     See,  also,  as  to  the  effect  of  622. 

decree  in  partition,  Morrill  v.  Morrill,  128  Dondero  v.  Van  Sickle,  11  NtST. 

389. 
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by  th*i  court,  also  the  moieties  in  which  the  land  is  to  be  divided. 
Such  moieties  must  be  specified  in  the  interlocutory  judgment,  so 
that  the  referees  appointed  to  make  the  partition  may  have  no 
question  of  title  to  determine,  and  may  intelligently  discharge  the 
duties  as  to  making  the  allotments  devolved  on  them  by  the  de- 
cree. An  interlocutory  decree  which  fails  to  observe  such  re- 
quirements is  erroneous.^29 

If  it  is  impracticable  to  make  a  complete  partition  at  once  to  all 
the  parties,  the  court  may  direct  a  partition  among  two  or  more, 
and,  from  time  to  time,  determine  as  to  the  others'  rights,  shares, 
and  interests,  and  render  a  further  judgment  directing  a  partition 
in  like  manner  of  the  undetermined  parts  of  the  property.^^o  jf 
the  property  cannot  be  divided  without  great  prejudice,  the  court 
may  order  it  sold.^^^  A  mining  claim  is  susceptible  of  partition 
by  metes  and  bounds  where  it  does  not  appear  to  have  any  known 
veins  or  bodies  of  ores,  and  depends  for  its  value  upon  its  prox- 
imity to  other  mines.^^^ 

§  6169.  New  trial. — If  there  is  error  in  an  interlocutory  decree 
in  partition,  it  must  be  corrected  by  a  motion  for  a  new  trial,  or 
by  an  appeal  as  in  other  cases.^^s 

§  6170.  Notice — Lis  pendens. — Immediately  after  filing  the 
complaint,  the  plaintiff  must  record  in  the  office  of  the  recorder 
of  the  county,  or  of  the  several  counties  in  which  the  property  is 
situated,  a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties  so  far  as  known,  the  object  of  the  action,  and 
a  description  of  property  to  be  affected  thereby.  From  the  time 
of  filing  such  notice  for  record  all  persons  shall  be  deemed  to  have 
notice  of  the  pendency  of  the  action.i34 

§  6171.  Parol  partition. — In  general,  a  valid  partition  of  lands 
cannot  be  made  by  parol,  such  case  being  within  the  statute  of 
frauds.  But  a  parol  partition  may  be  made  of  lands  held  under 
a  trust  arising  by  implication  of  law.  And  a  parol  partition,  valid 
as  between  the  parties,  may  be  ratified  by  others  interested  in  the 

t29  Emcric  v.  Alvarado,  64  Cal.  529,  132  Ryan  v.  Egan,  26  Utah,  241,  72 

*  Pac.  418,  90  Cal.  444,  27  Pac.  356.  Pac.  933. 

130  Richardson  v.  Ruddy,  10  Idaho,  133  Tormey  v.  Allen,  45  Cal.   119 

151,  77  Pac.  972.  Regan  v.  McMahon,  43  Cal.  625. 

i^l  Hurley  v.  O'Neill,  31  Mont.  595,  134  Cal.  Code  Civ,  Proc,  §  755. 

19  Pac.  242. 
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lands.^2^  Family  arrangements  are  to  be  regarded  with  favor, 
and  a  parol  partition  among  heirs,  if  fairly  made,  is  binding  even 
upon  femes  covert,  if  they  are  parties  to  it,  and  assent  to  the  ar- 
rangement; but  only  when  it  has  been  agreed  to  by  all  the  joint 
owners,  and  when  it  has  been  executed.^"*^ 

§  6172.  Answer,  what  to  contain. — If  the  defendant  fails  to 
answer  within  the  time  allowed  by  law,  he  is  deemed  to  admit  and 
adopt  the  allegations  of  the  complaint.  Otherwise,  he  must  con- 
trovert that  which  he  does  not  wish  to  admit,  set  forth  his  estate 
or  lien,  giving  the  date  and  character  of  any  lien,  the  amount  due 
thereon,  and  also  whether  he  has  any  additional  security,  and,  if 
so,  its  nature  and  extent.  Failure  to  disclose  any  such  security 
will  act  as  a  waiver  of  his  lien.i^"^  An  answer  to  the  effect  that 
another  defendant  had  received  rents  for  which  he  had  not  ac- 
counted, and  praying  for  an  accounting,  is  sufficient  to  call  for 
an  accounting.138 

§  6173.  Disclaimer. — In  an  action  of  partition  a  defendant 
cannot  claim  that  the  action  be  dismissed  as  to  him,  on  the  ground 
that  his  answer  disclaims  any  interest  in  the  land,  unless  he  has 
made  the  disclaimer  in  absolute  and  unconditional  terms.  A  de- 
fendant in  partition  is  not  entitled  to  have  the  action  dismissed 
by  reason  of  the  force  and  effect  of  any  defense  which  he  may  set 
up  in  his  answer.^^a 

§  6174.  Infant. — Guardians  ad  litem,  appointed  to  represent 
an  infant  in  a  case  of  partition,  have  power  to  defend  for  the  in- 
fant solely  against  the  claim  set  up  for  partition  of  the  common 
estate.  The  proceeding  for  partition  is  a  special  proceeding,  and 
the  statute  prescribes  its  course  and  effect ;  and  though  after  juris- 
diction has  attached,  errors  in  the  course  of  the  cause  cannot  be 
collaterally  shown  to  impeach  a  judgment,  yet,  so  far  at  least  as 
the  rights  of  infants  are  involved,  the  court  has  no  jurisdiction 
except  over  the  matter  of  partition. i^<> 

135  Dow  V.  Jewell,  18  K  H.  340,  137  Cal.  Code  Civ.  Proc,  §  758. 

45  Am.  Dec.  371.  138  Burnett  v.  Piercy,  149  Cal.  178, 

136  McConnell  v.  Carey,  48  Pa.  St.       86  Pac.  603. 

345.    As  to  parol  partition,  see  Gordon  139  De  Uprey  v.  De  Uprey,  27  Cal. 

V.  City  of  San  Diego,  108  Cal.  264,  41  331,  87  Am.  Dee.  81. 

Pac.  301;  Mathes  v.  Nissler,  17  Mont.  140  Waterman  v.  Lawrence,  19  CaL 

177,  42  Pac.  763.  210,  79  Am.  Dec.  212. 
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§  6175.  Cross-complaint. — A  so-called  cross-complaint  in  an 
action  for  partition  which  is  only  a  repetition  of  the  answer  which 
alleges  exclusive  ownership  and  exclusive  possession  by  the  de- 
fendant requires  no  answer  from  the  plaintiff.^^^ 

§  6176.  Receiver. — A  receiver  may  be  appointed  in  partition 
in  proper  cases,  upon  notice,  which  may  be  given  under  the 
original  complaint.^^^ 

§  6177.  Costs. — The  court  cannot  include  in  an  interlocutory 
decree  in  partition  a  judgment  for  costs  against  defendant,  as  it 
is  only  after  final  judgment  that  costs  are  to  be  allowed.^*^  At- 
torneys' fees,  not  being  specified  by  the  statute,^^^  cannot  be  taxed 
by  the  court.^^^  But  in  case  of  an  attorney  appointed  by  the  court 
to  represent  the  interest  of  unknown  owners,  a  reasonable  fee 
must  be  allowed  by  the  court,  to  be  a  lien  upon  the  share  of  such 
unknown  owners.^*^ 

§  6178.  Sale  of  property  in  partition. — When  a  sale  of  the 
property  is  necessary,  the  title  must  be  ascertained  to  the  satis- 
faction of  the  court  before  the  sale  can  be  ordered.^*'^  If  neces- 
sary, plaintiff  may  procure  an  abstract  of  title  before  commencing 
the  action,  stating  in  his  complaint  that  he  has  done  so,  and  where 
it  will  be  kept  for  inspection  of  the  parties ;  or  the  court  may  au- 
thorize such  an  abstract.  The  cost  of  the  abstract,  with  interest, 
must  be  allowed  to  the  party  paying  for  the  same.^"*^ 

If  it  appears  to  the  court  that  ihe  property,  or  any  part  of  it, 
should  be  sold,  it  may  order  the  sale  and  appoint  three  referees 
(or,  with  consent  of  the  parties,  one  referee).  The  referees  must 
make  and  report  their  survey  and  appraisement,  which  may  be 
modified,  confirmed,  or  set  aside  by  the  court,  and  a  sale  may  be 
ordered,  allowing  the  tenants  in  common  a  period  of  sixty  days 
in  which  to  purchase  at  the  appraised  value.^^^ 

141  Banning    v.    Banning,    80    Cal.  144  Wash.  Bal.  Codes,  §  5604. 
271,    13   Am.   St.   Eep.    156,    22    Pac.  145  Legg  v.    Legg,   34   Wash.    132, 
210.  75  Pac.  130. 

142  Mesnager  v.  De  Leonis,  140  Cal.  146  Cal.  Code  Civ.  Proc,  §  763,  aa 
402,  73  Pac.  1052.  amended  1907. 

143  Cal.  Code  Civ.  Proc,  §  796;  147  Cal.  Code  Civ.  Proc,  §  759. 
Harrington  v.  Goldsmith,  136  Cal.  168,  148  Cal.  Code  Civ.  Proc,  §  799. 
68  Pac.  594.  149  Cal.  Code  Civ.  Proc,  §  763. 
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§  6179.  Referee's  sale,  private  or  public. — All  sales  of  real 
property  made  by  the  referee  must  be  made  at  public  auction  to 
the  highest  bidder,  upon  notice  given  as  in  case  of  sale  on  execu- 
tion, unless  in  the  opinion  of  the  court  it  would  be  more  beneficial 
to  the  parties  interested  to  sell  at  private  sale  ;  the  court  may  order 
or  direct  sale  of  all  or  any  part  to  be  made  at  either  public  auction 
or  private  sale,  as  the  referee  shall  judge  most  beneficial  to  the 
interested  parties.  A  private  sale  is  conducted  as  in  sales  of  real 
property  of  estates  of  deceased  persons.  The  public  auction  is 
advertised  and  made  as  in  sales  under  execution.^^^ 

§  6180.  Report  of  referees. — The  referees  must  report  the  sale 
to  the  court,  with  a  description  of  the  different  parcels  of  land 
sold  to  each  purchaser ;  the  name  of  the  purchaser ;  the  price  paid 
or  secured;  the  terms  and  conditions;  and  the  securities  taken,  if 
any.  Any  purchaser,  or  any  party  to  the  action,  may,  upon  ten 
days'  notice  to  the  other  parties  and  to  the  purchaser,  move  the 
court  to  confirm  or  set  aside  the  sale.  Upon  an  offer  of  a  sum  ten 
per  cent  in  excess  of  the  return  price,  if  made  in  writing,  by  a 
responsible  person,  the  court  may  accept  such  offer  or  order  a 
new  sale.^^2 

The  report  of  referees  in  partition  will  be  set  aside  if  it  appears 
that  they  have  not  followed  the  directions  of  the  court,  or  that 
they  have  been  unjust  and  inequitable  ;^^^  but  it  must  appear  by 
a  clear  preponderance  of  the  evidence  that  they  acted  on  wrong 
principles,  or  that  the  partition  was  grossly  inequitable. ^5*  The 
report  need  not  set  out  the  facts  concerning  the  character  and 
situation  of  the  property,  or  that  the  partition  is  equitable  and 
advantageous.^^^ 

§  6181.  Final  decree,  or  confirmation  of  the  report. — The  court 
may  confirm,  change,  modify,  or  set  aside  the  report,  and,  if  neces- 
sary, appoint  new  referees.  Upon  confirming  the  report,  judg- 
ment must  be  rendered  that  such  partition  be  eft'ectual  forever, 
which  judgment  is  binding  and  conclusive  upon  all  who  are  en- 
titled to  a  beneficial  interest,  upon  all  unknown  interested  persons 

151  Cal.  Code  Civ.  Proc,  §  775,  as  154  Field  v.  Leiter,  16  Wyo.  1,  125 
amended  1909.  Am.   St.    Rep.    997,   90   Pae.    378,   92 

152  Cal.  Code  Civ.  Proc,  §  784.  Pac.  622. 

153  Richardson  v.  Ruddy,  11  Idaho,  155  Id. 
561,  83  Pac.  606. 
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who  have  been  served  by  publication  of  summons,  and  upon  all 
persons  claiming  from  them.  The  judgment  is  not  invalidated  by 
reason  of  death  of  any  party  pending  the  action. ^^^ 

Confirmation  of  sale  in  partition  can  be  denied,  for  inadequacy 
of  price,  only  from  a  consideration  of  the  value  at  the  time  of  the 
sale.i" 

The  right  or  easement  to  the  use  of  an  irrigation  ditch  con- 
structed over  a  portion  of  the  land  to  other  parts  still  continues 
after  partition  of  the  land.^^^  The  decree  of  partition  of  land 
riparian  to  a  stream  does  not  change  the  character  of  the  rights  of 
the  respective  parties  to  the  waters  of  the  stream.  The  riparian 
rights,  including  the  underground  waters,  go  with  the  land.^^® 


FORMS  IN  PARTITION. 

§  6182.    Complaint  for  partition  of  real  property. 

Form  No.  1704. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  he  and  the  defendants  C.  B.  and  D.  B.  are  the  owners 
as  tenants  in  common  [or  joint  tenants]  of  the  following  described 
real  estate  situate  in  the  county  of  ... ,  to-wit  [insert  full  de- 
scription], and  they  are  now  in  possession  thereof. 

II.  That  the  plaintiff  has  an  estate  of  inheritance  therein  to  the 
extent  of  one  undivided  third  part  or  interest  in  the  fee  thereof 
[or  other  estate],  and  that  each  of  the  said  defendants  C.  B.  and 
T).  B.  have  a  similar  interest  and  estate  therein,  to-wit,  an  undi- 
vided third  part  thereof  [or  other  proportions  according  to  the 
fact]. 

III.  That  there  are  no  liens  or  incumbrances  thereon  appearing 
of  record,  and  that  no  person  other  than  the  plaintiff  and  said  de- 
fendants are  interested  in  said  premises  as  owners  or  otherwise. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  For  a  partition  of  the  said  real  property,  according  to  the 
respective  rights  of  the  parties  aforesaid ;  or  if  a  partition  cannot 
be  had  without  material  injury  to  those  rights,  then  for  a  sale  of 

156  Cal.  Code  Civ.  Proc,  §  766.  heim  Union  Water  Co.  v.  Ashcroft,  153 

157  Dunn  V.  Dunn,  137  Cal.  51,  69       Cal.  152,  94  Pac.  613. 

Pac.  S47.  159  Verdugo    Canon    Water    Co.    v. 

158  CaL   Civ.   Code,   §    1104;    Ana-      Verdugo,  152  Cal.  655,  93  Pac.  1021. 
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the  said  premises,  and  a  division  of  the  proceeds  between  the 
parties  according  to  their  rights. 

§  6183.  Complaint  for  partition  of  real  property— Unlaiown 
owners,  incumbrances,  etc. 

Form  No.  1705. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  he  has  an  estate  of  inheritance,  to  the  extent  of  the  one 
undivided  fourth  part  thereof,  in  fee,  in  the  following  described 
premises,  situate  in  the  county  of  ... ,  to-wit  [insert  description], 
and  he  is  now  in  possession  thereof. 

II.  That  the  defendants  C.  B.  and  D.  B.  each  own  the  one  un- 
divided fourth  part  of  said  lands  and  premises  in  fee,  and  are  in 
possession  of  their  said  interests. 

III.  That  one  G.  H.,  w^ho  in  his  lifetime  had  an  estate  of  in- 
heritance therein  of  one  undivided  fourth  interest  in  the  fee,  re- 
moved, several  years  ago,  from  this  state  to  ...  ;  that  he  subse- 
quently married  and  had  children,  some  of  whom  are  now  living, 
but  their  names  and  places  of  residence  are  wholly  unknown  to 
the  plaintiff,  and  he  cannot  ascertain  the  same,  or  either  of  them, 
although  he  has  made  diligent  inquiry  for  that  purpose;  that  G. 
H.  and  his  wife  are  now  dead ;  and  that  said  children,  or  the  heirs 
at  law  of  any  who  may  be  dead,  are  collectively  entitled  to  the 
undivided  fourth  Vv^hich  appertained  to  the  said  G.  H.,  and  to 
which  he  w^ould  be  entitled  if  now  living. 

IV.  That  the  defendant  L.  M.  holds  a  judgment  duly  given  and 
made  in  the  .  .  .  district  court,  on  or  about  the  .  .  .  day  of  ...  , 
19. .,  in  a  certain  action  then  pending  in  said  court,  wherein  said 
L.  M.  was  plaintiff  and  said  defendant  C.  B.  was  defendant,  for 
the  sum  of  .  .  .  dollars,  which  judgment  was,  on  the  .  .  .  day  of 
.  .  . ,  19 . . ,  docketed  in  said  county  of  [the  county  where  the  prem- 
ises are  situated],  and  remains  unpaid  and  unsatisfied  of  record. 

V.  That  the  defendant  O.  P.  holds  a  mortgage  upon  the  said 
interest  of  the  said  D.  B.  for  .  .  .  dollars,  payable  on  the  .  .  .  day 
of  .  .  . ,  19 . . ,  with  interest  from  the  .  .  .  day  of  .  .  . ,  19 . . ,  at 

.  .  per  centum  per  annum,  which  said  mortgage  is  recorded  in 
the  recorder's  office,  in  said  county,  in  book  of  mortgages  volume 
.  .  . ,  at  page  .... 

VI.  That  no  other  incumbrances  or  liens  upon  said  property 
appear  of  record,  and  no  person  or  persons  other  than  those  above 
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named,  and  the  unknown  heirs  of  said  G.  H.,  are  interested  in  said 
property. 

Wherefore,  the  plaintiff  prays  judgment: 

1.  That  the  amount  of  said  several  liens  may  be  ascertained. 

2.  That  a  partition  of  the  said  real  property  be  made,  according 
to  the  rights  of  the  respective  parties ;  or  if  a  partition  cannot  be 
had  without  material  injury  to  those  rights,  then  that  said  prem- 
ises be  sold  and  the  proceeds  applied — 

1.  To  the  payment  of  the  general  costs  of  this  action. 

2.  To  the  costs  of  reference. 

3.  That  the  residue  be  paid  to  the  several  owners  in  proportion 
to  their  respective  interests,  except  that  from  the  interest  of  the 
said  B.  C.  there  be  first  paid  the  amount  found  due  to  said  L.  M. 
upon  his  said  judgment;  and  from  the  interest  of  said  D.  B.  there 
be  first  paid  the  amount  due  said  0.  P.  under  said  mortgage ;  and 
that  the  interest  belonging  to  the  unknown  heirs  of  said  G.  H.  be 
invested,  under  the  direction  of  the  court. 

§  6184.  Complaint  by  a  tenant  in  common,  or  a  joint  tenant, 
against  a  cotenant  who  has  wasted  the  estate. 

Form  No.  1706. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  he  is  a  tenant  in  common  [or,  joint  tenant]  with  the 
defendant,  of  [describe  the  property]. 

II.  That  [each  of  them]  is  entitled  to  an  undivided  [half]  of 
the  same. 

III.  That  between  the  .  .  .  day  of  .  .  . ,  19 . . ,  and  the  .  .  .  day 
of  .  .  . ,  19 . .  ,  the  defendant  committed  great  waste  upon  the 
same  [cutting  down  many  valuable  forest  trees;  or  otherwise 
specify  acts  of  waste] ,  without  the  consent  of  the  plaintiff. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  For  .  .  .  dollars  damages. 

2.  For  a  partition  of  said  premises  in  such  manner  as  to  com- 
pensate for  such  damages. 

§  6185.    Allegation  of  judgment  lien  on  undivided  share. 

Form  No.  1707. 

That  the  defendant  [judgment  creditor]  holds  a  judgment  re- 
covered by  him  [or,  by  one  M.  N.,  and  thereafter  duly  assigned 
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to  him],  duly  given  in  the  .  .  .  court  [or,  in  an  action  before  O. 
P.,  justice  of  the  peace  in  and  for  the  town  of  .  ,  .  ],  on  or  about 
tlie  .  .  .  day  of  .  ,  .,  19..,  against  [one  or  more  of  the  coten- 
ants],  for  the  sum  of  .  .  .  dollars;  which  judgment  was,  on  the 
.  .  .  day  of  .  .  . ,  19, .,  docketed  in  said  county  of  [county  where 
the  premises  are  situated],  and  remains  unpaid  and  unsatisfied 
of  record. 

§  6186.    Allegation  of  mortgage  lien  on  undivided  share. 

Form  No.  1708. 

That  the  defendant  [mortgagee]  holds  a  mortgage  upon  the  said 
interest  of  [one  of  the  cotenants]  for  .  .  .  dollars,  payable  on  the 
.  .  .  day  of  .  .  . ,  19 . . ,  wuth  interest  from  the  .  .  .  day  of  ... , 
19 . .  :  that  the  same  is  now  a  lien  upon  the  interest  of  said  .... 

§  6187.     Complaint  in  partition. 

Form  No.  1709. 
[Title.] 

For  cause  of  action,  plaintiff  complains  and  alleges: 

I.  That  prior  to  the  .  .  .  day  of  .  .  . ,  19 . , ,  the  plaintiff  and 
.  .  . ,  defendant,  became  the  owners  in  fee  by  purchase  [or  state 
manner  of  receiving  title]  of  the  following-described  lands  situ- 
ated in  the  said  county  of  ...  ,  state  of  California,  and  more  par- 
ticularly described  as  follows,  to-wit     [description],  containing 

.  .  .  acres  of  land,  each  owning  in  fee  an  undivided  one-half 
interest  therein  and  holding  the  same  as  tenants  in  common.  [Or 
state  other  manner  of  holding;  also,  the  specific  interest  of  each 
party  as  far  as  known  to  plaintiff.] 

[If  the  cotenant  has  died,  and  suit  is  brought  against  his  ad- 
ministrator or  executor  and  heirs,  state  here  the  execution  of  the 
will  and  general  disposition  of  said  property,  appointment  of 
executor,  or  administrator,  and  his  qualification  as  such.] 

II.  That  there  are  no  liens  or  incumbrances  on  said  lauds  ap- 
pearing of  record,  or  at  all,  and  that  no  person  other  than  the 
plaintiff  and  the  defendant  are  interested  in  said  lands  and  prem- 
ises as  owners  or  otherwise. 

Wherefore,  plaintiff  demands  judgment: 

For  a  partition  of  said  lands  according  to  the  respective  rights 
of  the  parties  plaintiff  and  defendant  aforesaid;  or  if  partition 
thereof  cannot  be  had  without  material  injury  to  those  rights, 
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then  for  a  sale  of  the  said  premises  and  a  division  of  the  proceeds 
between  the  parties  according  to  their  rights;  and  for  such  other 
and  further  relief  as  to  the  court  seems  meet  and  equitable. 

§  6188.    Allegation  as  to  abstract. 

Form  No.  1710. 

That  in  order  to  properly  ascertain  the  claims  of  all  parties 
of  record  interested  in  said  premises,  it  became  necessary  to  have 
an  abstract  of  title  to  said  premises  made ;  that  plaintiff  has  se- 
cured such  an  abstract  of  title  to  said  premises  to  be  made,  at  a 
cost  of  .  .  .  dollars;  that  said  sum  is  a  reasonable  expense  to  be 
incurred  therefor;  that  said  abstract  is  now  deposited  at  [desig- 
nate place],  there  to  remain  pending  this  action,  subject  to  the 
inspection  and  use  of  all  the  parties  hereto. 

§  6189.  Petition  of  guardian  for  permission  to  assent  to  par- 
tition of  land. 

Form  No.  1711. 

[Title  of  Court  and  Cause.] 
To  the  Honorable  the  Superior  Court  in  and  for  the  County  of 

.  .  . ,  State  of  California : 

Your  petitioner,  A.  B.,  guardian  of  C.  D.,  a  minor,  shows  that 
said  minor  is  the  owner  in  fee  of  an  undivided  one  third  of  all 
that  tract  of  land  described  as  follows,  to-wit:    [Description.] 

That  an  action  has  been  brought  by  his  cotenants,  E.  F.  and 
G.  H.,  in  the  superior  court  of  said  .  .  .  county,  against  said  C. 
D.,  for  partition  of  said  land  among  the  said  cotenants. 

That  your  petitioner  believes  that  said  land  may  be  so  divided 
that  each  owner  will  be  benefited  thereby. 

Wherefore,  your  petitioner  prays  for  an  order  of  this  court 
authorizing  him  to  assent  to  the  petition  prayed  for  in  said  action. 

That  a  copy  of  the  complaint  in  said  action  is  attached  hereto, 
and  is  hereby  referred  to  and  made  a  part  of  this  petition. 

§  6190.    Answer — Pendency  of  action  to  dissolve  partnership. 

Form  No.  1712. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

That  the  premises  of  which  the  plaintiff  seeks  partition  were 

purchased  by  the  plaintiff  and  defendant  as  partners,  with  part- 
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nership  funds,  and  for  partnership  purposes,  in  carrying  on  and 
conducting  the  business  of  [hardware  merchants]  as  such  part- 
ners, and  the  same  is  still  so  used  for  said  purpose ;  and  that  prior 
to  the  commencement  of  this  action,  to-wit,  on  the  .  .  .  day  of 
.  .  . ,  19. .,  this  defendant  commenced  an  action  in  the  .  .  .  court, 
against  the  plaintiff,  for  a  dissolution  of  said  partnership  and  an 
accounting,  and  which  said  action  and  accounting  involve  the  real 
property  described  in  the  complaint,  and  which  said  action  is  still 
pending  and  undetermined. 

§  6191.    Lis  pendens  in  partition. 

Form  No.  1713. 
[Title.] 

Notice  is  hereby  given,  that  an  action  has  been  commenced  and 
is  pending  in  the  above-named  court,  upon  a  complaint  of  the 
above-named  plaintiff  against  the  above-named  defendant;  that 
the  object  of  said  action  is  to  have  partition  adjudged  of  the 
premises  hereinafter  described  among  the  owners  thereof,  or  for 
a  sale  thereof,  and  a  division  of  the  proceeds  among  the  owners 
according  to  their  respective  rights  and  interests,  if  it  shall  appear 
that  partition  cannot  be  made  without  prejudice  to  said  owners; 
and  that  said  action  affects  the  title  to  the  real  estate  described 
as  follows,  to-wit:  [Here  insert  an  accurate  description  of  the 
property  affected  as  the  same  is  described  in  the  complaint  or 
petition.] 

Dated,  .  .  .  19... 

J.  K,  Plaintiff's  Attorney. 

§  6192.    Summons — Partition  of  land. 

Form  No.  1714. 
[Title.] 

The  People  of  the  State  of  California  send  greeting  to  [name  the 
defendants,  including  administrators,  executors,  joint  ten- 
ants, tenants  in  common],  and  all  persons  having  any  in- 
terest in  or  lien  of  record  by  mortgage,  judgment,  or  other- 
wise, upon  the  property  hereinafter  described,  or  any  part 
thereof,  and  to  all  persons  unknown  who  have  or  claim  any 
interest  in  or  lien  upon  that  real  property  situated  and  being 
in  the  county  of  ... ,  state  of  California,  and  more  par- 
ticularly described  as  follows;  to-wit:     [Description.] 
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You  are  hereby  directed  to  appear  and  answer  the  complaint 
in  an  action  entitled  as  above,  brought  against  you  in  the  supe- 
rior court  of  the  .  .  .  county  of  ... ,  state  of  California,  within 
ten  days  after  the  service  on  you  of  this  summons,  if  served  within 
said  .  .  .  county,  or  within  thirty  days,  if  served  elsewhere. 

And  you  are  hereby  notified,  that  unless  you  appear  and  answer 
as  above  required,  the  said  plaintiff  will  take  judgment  for  any 
money  or  damages  demanded  in  the  complaint  as  arising  upon 
contract,  or  will  apply  to  the  court  for  any  other  relief  demanded 
in  the  complaint,  including  the  partition  of  the  real  property 
hereinbefore  described. 

Given  under  my  hand,  etc.  .  .  , 


§  6193.    Interlcciitory  decree. 

Form  No.  1715. 

[Title.] 

This  cause  came  on  regularly  to  be  heard  upon  the  complaint 
of  the  above-named  plaintiff  and  the  answer  of  the  above-named 
defendants,  plaintiff  appearing  by  J.  K.,  Esq.,  his  attorney,  and 
defendants  appearing  by  L.  M.,  Esq.,  their  attorney. 

After  hearing  the  evidence  of  the  respective  parties,  and  con- 
sidering the  same,  the  court  does  now  find  and  declare: 

That  heretofore  the  plaintiff,  A.  B.,  and  defendant  C.  D.  were 
lawfully  seised  and  possessed  in  fee  as  joint  tenants  [or,  tenants 
in  common]  of  all  of  the  real  property  mentioned  and  described 
in  plaintiff's  complaint,  and  whereof  the  plaintiff  demands  par- 
tition ;  and  that  the  defendant  E.  F.  has  an  interest  in  or  lien  upon 
said  premises  on  account  of  a  certain  mortgage  [or  whatever  lien 
it  be,  and  describe  the  same]. 

[If  any  estate  proceedings,  state  findings  on  same  here.] 

That  said  property  is  so  situated  that  the  same  can  be  parti- 
tioned between  the  parties  according  to  their  respective  interests, 
without  any  loss  or  damage  to  said  interests,  and  that  all  of  the 
parties  hereto,  the  said  plaintiff  and  the  said  defendants,  now 
here  in  open  court  consent  that  partition  thereof  be  made  between 
the  parties  according  to  their  respective  interests. 

That  the  plaintiff,  A.  B.,  is  seised  and  possessed  of  one  equal 
undivided  .  .  .  interest  in  and  to  all  of  the  property  described 
in  his  complaint,  and  whereof  he  demands  partition ;  and  that  the 
defendant  C.  D.  is  seised  and  possessed  of  one  equal  undivided 
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.  .  .  interest  in  and  to  all  of  said  property;  and  that  the  defend- 
ant E.  F.  has  a  first  lien  upon  all  of  said  property,  by  reason  of 
that  certain  mortgage  [describe  the  mortgage,  judgment,  or  other 
lien],  and  that  the  amount  due  and  owing  to  said  defendant  E. 
F.  on  account  of  said  lien  is  the  principal  sum  of  .  .  .  dollars, 
together  with  interest  thereon  at  the  rate  of  .  .  .  per  cent  per 
annum,  from  the  .  .  .  day  of  .  .  . ,  19. .  ,  until  paid. 

[If  parties  consent  to  one  referee:]  The  court  does  further 
find  that  one  referee  is  sufficient  to  make  such  partition,  and  all 
of  the  parties  hereto,  the  said  plaintiff  and  the  said  defendants, 
do  now  in  open  court  consent  that  one  referee  in  partition,  and 
no  more,  be  by  the  court  appointed  to  make  partition  of  said  prop- 
erty, and  that  said  referee  be  vested  with  all  the  powers  to  per- 
form all  the  duties  required  or  created  by  this  interlocutory 
decree. 

And  the  court  does  now  find  that  P.  Q.,  R.  S.,  and  T.  U.  are 
proper  persons  to  be  appointed  as  referees  in  partition  herein,  to 
be  vested  with  all  the  powers  to  perform  all  the  duties  required 
or  created  by  this  interlocutory  decree. 

Wherefore,  it  is  by  the  court  now  ordered,  adjudged,  and  de- 
creed, that  the  said  plaintiff  is  the  owner,  seised  in  fee,  of  one 
equal  undivided  .  .  .  interest  and  estate  in  and  to  all  of  said 
property;  and  that  the  said  defendant  C.  D.  is  the  owner,  seised 
in  fee,  of  one  equal  undivided  .  .  .  interest  and  estate  in  all  of 
said  property  mentioned  in  plaintiff's  complaint;  that  the  defend- 
ant E.  F.  has  a  first  lien  upon  all  of  said  property,  by  reason  of 
that  certain  mortgage  [judgment,  or  other  lien,  and  describe 
same]  ;  that  the  amount  due  thereon  is  the  principal  sum  of 
.  .  .  dollars,  together  with  interest  at  the  rate  of  .  .  .  per  ecDt  per 
annum  from  the  .  .  .  day  of  .  .  .,  19..  ,  until  paid;  that  said 
principal  sum,  together  with  interest,  is  due  and  owing  from. . . . 
.  ,  .  unto  the  said  defendant  .  .  .  ;  [Follow  with  order  for  pay- 
ment of  the  sum  as  owing,  or  for  such  disposition  as  is  decided 
upon.] 

And  it  is  by  the  court  further  ordered,  adjudged,  and  decreed, 
that  all  of  said  property  be  partitioned  between  the  parties  hereto 
according  to  their  respective  interests  as  ascertained,  declared, 
and  established  by  this  decree,  quality  and  quantity  relatively 
considered,  and  that  after  such  partition  the  said  plaintiff  and 
the  said  defendants  hold  said  property  severally  from  each  other, 
and  not  jointly. 
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And  it  is  by  the  court  further  ordered,  adjudged,  and  decreed, 
that  P.  Q.,  R.  S.,  and  T.  U.  be  and  they  are  hereby  appointed 
referees  in  partition  in  the  proceedings  under  this  interlocutory 
decree,  and  they  are  hereby  authorized  and  required  to  perform 
all  the  duties,  and  are  vested  with  all  the  authority  required  to  be 
performed  or  created  by  this  decree,  and  that  they,  the  said 
referees,  report  their  proceedings  under  this  decree,  specifying 
the  manner  in  which  they  shall  have  executed  their  trust,  and 
describing  the  property  divided,  the  shares  allotted  to  each  party, 
with  particular  description  of  each  share,  on  or  before  the  .  .  . 
day  of  .  .  . ,  19. .. 

The  property  mentioned  in  this  decree,  and  herein  ordered  and 
adjudged  to  be  partitioned,  is  that  certain  piece  or  parcel  of  land 
situate,  lying,  and  being  in  the  county  of  ... ,  state  of  California, 
and  more  particularly  described  as  follows:     [Description.] 

Done  in  open  court  this  .  .  .  day  of  .  .  . ,  19. .. 

§  6194.    Report  of  referees. 

,„         ,  Form  No.  1716. 

[Title.] 

P.  Q.,  R.  S.,  and  T.  U.,  the  referees  in  partition  in  the  above- 
entitled  action,  appointed  and  empowered  by  an  interlocutory 
decree  given  and  made  in  said  action  on  the  .  .  .  day  of  ... , 
19..,  respectfully  report  unto  the  court: 

That  as  ordered  by  said  interlocutory  decree,  and  in  pursuance 
thereto,  we  have  made  partition  of  all  of  the  real  property  men- 
tioned and  described  in  said  interlocutory  decree,  to-wit:  [describe 
whole  tract  of  knd] ,  between  the  plaintiff,  A.  B.,  on  the  one  part, 
and  the  defendant,  C.  D.,  on  the  other  part. 

That  in  making  said  partition  we  divided  the  said  property 
and  allotted  the  several  portions  thereof  to  the  respective  parties 
according  to  their  respective  interests  as  ascertained  and  declared 
by  said  interlocutory  decree,  quality  and  quantity  relatively  con- 
sidered, and  that  we  designated  the  several  portions  so  allotted 
to  the  respective  parties  by  proper  landmarks. 

That  in  making  said  partition  we  did  allot,  assign,  and  set  over, 
and  do  now  allot,  assign,  and  set  over,  to  the  plaintiff,  A.  B.,  all 
that  part  of  said  property  particularly  described  as  follows,  to- 
wit:     [Description.] 

That  in  making  said  partition  we  did  allot,  assign,  and  set  over, 
and  do  now  allot,  assign,  and  set  over,  to  the  said  defendant,  C. 
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D.,  all  that  part  of  said  property  particularly  described  as  follows, 
to-wit:     [Description.] 

That  we  were  engaged  one  day  in  makin^  said  partition  and 
in  the  performance  of  the  duties  vested  in  and  required  of  us 
by  said  interlocutory  decree. 

All  of  which  is  respectfully  submitted. 

[Date.]  [Signatures.] 

§  6195.    Final  decree — Partition. 

Form  No.  1717. 

[Title  of  Court  and  Cause.] 

Now  on  this  .  .  .  day  of  .  .  . ,  19 . . ,  this  cause  came  on  reg- 
ularly to  be  heard  upon  the  complaint  of  the  plaintiff  and  the 
answer  of  the  defendants,  and  upon  the  report  of  P.  Q.,  R.  S.,  and 
T.  U.,  referees  in  partition,  heretofore  duly  appointed  and  em- 
powered, J.  K.,  Esq.,  appearing  as  attorney  for  the  plaintiff,  and 
L.  M.,  Esq.,  appearing  as  attorney  for  the  defendant,  C.  D.,  and 
N.  0.,  Esq.,  appearing  as  attorney  for  defendant,  E.  F. 

And  after  hearing  said  report  and  the  evidence  of  the  respective 
parties,  and  duly  considering  the  same,  the  court  does  now  find 
and  declare : 

That  said  P.  Q.,  R.  S.,  and  T.  U.,  referees  in  partition,  as  afore- 
said, have  made  partition  of  all  of  the  real  property  mentioned 
in  the  interlocutory  decree  heretofore  made  and  entered  in  the 
above-entitled  action,  and  that  they  have  divided  the  said  prop- 
erty and  allotted  the  several  portions  thereof  to  the  respective 
parties,  quality  and  quantity  relatively  considered,  according  to 
the  respective  rights  of  said  parties,  as  determined  by  the  court 
in  said  interlocutory  decree,  and  that  they  have  designated  the 
said  several  portions  by  proper  landmarks,  and  proceeded  in  all 
respects  as  by  said  interlocutory  decree  declared;  that  no  objec- 
tion or  exception  has  been  made  by  any  of  the  parties  to  the 
above-entitled  action  to  said  report  of  the  said  referees,  but,  upon 
the  contrary,  that  all  of  said  parties,  the  said  plaintiff  and  the  said 
defendants,  now  here  in  open  court  request  that  said  report  be 
confirmed,  and  consent  and  final  judgment  in  partition  be  entered 
thereon. 

Wherefore,  it  is  by  the  court  ordered,  adjudged,  and  decreed, 
that  said  report  of  said  referees  in  partition  be  and  the  same  is 
hereby  in  all  respects  confirmed ;  and  that  all  of  the  real  property 


3409  PiUiTiTioN.  §  6196 

mentioned  and  described  in  said  report,  and  in  the  interlocutory 
decree  heretofore  made  and  entered  in  this  action,  be  and  the  same 
is  hereby  partitioned  in  the  manner  set  out  in  said  report. 

It  is  by  the  court  further  ordered,  adjudged,  and  decreed,  that 
all  that  real  property  situated  in  the  county  of  ... ,  state  of  Cali- 
fornia, mentioned  in  said  interlocutory  decree,  and  more  par- 
ticularly described  as  folloAvs,  to-wit:  [description],  be  and  the 
same  is  hereby  allotted,  assigned,  and  set  over  to  the  plaintiff,  A. 
B.,  in  fee  simple,  and  that  the  said  A.  B.  hold  the  same  severally, 
and  not  jointly,  and  that  he  hold  absolutely  free  from  any  and 
all  claim,  interest,  possession,  or  right  of  possession  of  the  defend- 
ants, or  of  any  of  them. 

And  it  is  by  the  court  further  ordered,  adjudged,  and  decreed, 
that  all  of  that  certain  real  property  situated  in  the  county  of 
.  .  . ,  state  of  California,  mentioned  in  said  interlocutory  decree 
and  more  particularly  described  as  follows,  to-wit:  [description], 
be  and  the  same  is  hereby  allotted,  assigned,  and  set  over  to  the 
defendant,  C.  D.  in  fee  simple,  and  that  the  said  C.  D.  hold  the 
same  severally,  and  not  jointly,  and  that  he  hold  absolutely  free 
from  any  and  all  claim,  interest,  possession,  or  right  of  possession 
of  the  plaintiff,  or  of  the  defendants,  or  either  or  any  of  said 
parties.  [If  subject  to  mortgage  or  other  lien  insert:  save  and 
except  that  certain  mortgage  executed  in  favor  of  E.  F.,  for  the 
sum  of  .  .  .  dollars,  and  recorded  in  volume  ...  of  mortgage 
records  of  said  .  .  .  county,  at  page  .  .  .  et  seq.,  which  said 
mortgage  shall  continue  to  be  a  lien  upon  the  property  herein  last 
above  described  and  allotted  to  C.  D. ;  and  that  the  lien  of  said 
mortgage  shall  be  and  from  this  date  is  discharged  and  of  no 
force  or  effect  as  to  all  the  property  herein  described  and  not 
allotted  unto  said  C.  D.] 

The  following  is  a  description  of  the  property  hereinbefore  re- 
ferred to  and  which  is  partitioned  by  this  final  decree,  to-wit: 
[Description  of  whole  tract.] 

Done  in  open  court  this  .  .  .  daj^  of  .  .  . ,  19. .. 


§  6196.     Decree  of  partition — Short  form. 

Form  No.  1718. 
[Title.] 

This  matter  having  been  heard  and  submitted  to  the  court  for 

judgment,  and  it  appearing  to  the  court  that  all  things  directed 

p.  p.  p.,  Vol.  IV— 16 
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by  law  to  be  done  prior  to  this  order  of  confirmation  have  been 
done  according  to  law  and  the  orders  of  this  court: 

It  is  ordered,  adjudged,  and  decreed,  that  said  partition  so  made 
hy  said  commissioner  be  confirmed,  and  the  same  is  hereby  con- 
firmed, between  said  parties,  and  that  in  accordance  therewith 
there  be  vested  in  .  .  , ,  in  severalty,  in  lieu  of  his  undivided  share 
of  said  estate,  the  property  described  as  follows,  to-wit:  [De- 
scription.] 

[Proceed  with  others  in  same  manner.] 

The  property  to  be  so  partitioned  is  described  as  follows,  to-wit : 
L'Description.] 


I 
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CHAPTER  CXLV. 

QUIETING    TITLE. 

§  6197.  Action  to  quiet  title — General  nature  of. — The  object 
of  this  action  is  to  determine  an  estate  lield  adversely  to  the 
plaintiff,  to  remove  w^hat  would  otherwise  be  a  cloud  upon  his 
own  title. 1  An  action  to  quiet  title  is  in  the  nature  of  a  suit  in 
equity,  and  relief  therein  is  subject  to  the  maxim  that  he  who 
asks  equity  must  do  equity.-  It  does  not  lose  its  equitable  nature 
because  the  statute  has  modified  the  procedure  and  its  scope 
to  permit  plaintiff  out  of  possession  to  sue.^  A  suit  to  modify 
a  decree  which  enjoins  the  use  of  an  easement,  upon  the  ground 
of  a  new  right  of  way,  is  an  original  action  to  quiet  title.*  An 
action  to  prevent  defendant  from  obstructing  plaintiff's  canal 
over  defendant's  land  is  one  for  damages,  and  not  to  quiet  title.-"* 
An  action  does  not  lie  in  California  to  quiet  title  to  personal  prop- 
erty.* The  true  test  by  which  the  question  whether  a  deed  would 
cast  a  cloud  upon  the  title  of  the  plaintiff  may  be  determined,  is 
this :  Would  the  owner  of  the  property,  in  an  action  of  ejectment 
brought  by  the  adverse  party,  founded  upon  the  deed,  be  required 
to  offer  evidence  to  defeat  a  recovery?  If  such  proof  would  be 
necessary,  the  cloud  would  exist;  otherwise,  not."^  This  action 
embraces  every  description  of  claim,  whereby  the  plaintiff  might 
be  deprived  of  the  property,  or  its  title  be  clouded,  or  its  value 
depreciated,  or  whereby  he  might  be  incommoded  or  damnified 
by  the  assertion  of  an  outstanding  title  already  held,  or  to  grow 
out  of  the  adverse  pretension.^  Plaintiff,  a  riparian  owner,  claim- 
ing land  between  the  meander  line  and  the  line  of  high  water,  and 

1  Boggs  V.  Merced  Min.  Co.,  14  5  Miller  v.  Kern  Co.  Land  Co.,  70 
Cal.  279;  Townsend  v.  Driver,  5  Cal.  Pac.  183;  aflSrmed,  140  Cal.  132,  73 
App.   581,  90   Pac.   1071.  Pac.  836. 

2  Benson   v.    Shotwell,    87    Cal.   49,  6  Fudickar   v.    East    Eiverside    Irr. 
25  Pac.  249.     See  Sneatlien  v.   Snea-  Dist.,  109  Cal.  29,  41  Pac.  1024. 
then,   104  Mo.   201,  24   Am.   St.  Rep.  7  Pixley  v.   Huggins,   15   Cal.   128; 
326,  16  S.  W.  497.  Lick  v.   Eay,   43   Cal.   84;    Benner  v. 

3  Costello  V.  Muheim,  9  Ariz.  422,  Kendall,  21  Fla.  584. 

84  Pac.  906.  8  Head    v.    Fordyce,    17    Cal.    149. 

4  Richey  v.  Bucs,  3]  Utah,  262,  87  On  the  subject  of  cancellation  of  in- 
Pac.  903.  stniments,  see  Cal.  Civ.  Code,  §§  3412- 

3414. 
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that  the  two  lines  did  not  coincide,  the  dispute  is  not  one  as  to 
boundary,  but  as  to  whether  there  existed  any  upland,  and  quiet- 
title  is  the  proper  remedy,  and  not  an  action  at  law.* 

§  61C3.  Action  to  quiet  title — When  it  lies, — Where  an  instru- 
ment which  is  void  is  outstanding  against  a  party,  or  an  un- 
founded claim  is  set  up  which  he  has  some  reason  to  fear  may  at 
some  time  be  used  injuriously  to  his  rights,  thereby  throwing  a 
cloud  over  his  title,  equity  will  interfere  and  grant  the  appropriate 
relief.^*'  But  a  tax-deed  based  upon  an  assessment  made  under 
an  unconstitutional  act  of  the  legislature  will  not  constitute  a 
cloud  upon  title.^^  Though  the  lien  of  taxes  be  extinguished, 
the  title  will  be  quieted  against  them.^^  Jq  Massachusetts,  a  peti- 
tion will  not  lie  on  behalf  of  the  assignee  for  an  insolvent  debtor 
to  compel  a  prior  mortgagee  from  the  same  debtor  to  bring  an 
action  to  test  the  validity  of  a  mortgage.^^  Nor  will  a  citizen 
of  another  state,  or  of  a  foreign  country,  be  ordered  to  bring  an 
action  to  try  his  title  to  real  estate  in  Massachusetts  on  the  peti- 
tion of  a  party  in  possession.^^  This  action  lies  where  an  adverse 
claim  is  prima  facie  sustainable,  though  actually  bad,  as  it  con- 
stitutes a  cloud.^^  It  may  be  maintained  for  the  satisfaction  upon 
the  record  of  judgments,  apparently  liens,  but  in  fact  paid  ;i®  for 
the  discharge  from  the  record  of  a  mortgage  claimed  to  be  satis- 
fied,^'^ or  void;^^  and  for  the  extinguishment  of  a  widow's  prima 
facie  claim  to  dower.^^  A  suit  for  this  purpose  will  not  lie  where 
the  facts  alleged,  if  true,  would  not  legally  affect  the  plaintiff's 

9  Johnson  v.  Tomlinson,  41  Or.  198,  12  Clark  v.  City  of  San  Diego,  144 
68  Pac.  406.                                                     Cal.  361,  77  Pae.  973. 

10  Hartford  v,  Chipman,  21  Conn.  13  Hill  v.  Andrews,  12  Cush.  185; 
488;  Downing  v.  Wherrin,  19  N.  H.  Dewey  v.  Bulkley,  1  Gray  (Mass.),  416. 
9,  49  Am.  Dec.  139;  Overman  v.  14  Jlacomber  v.  Jaffray,  4  Gray 
Parker,  1  Hcmpst. '692,  Fed.  Cas.  No.  (Mass.),  82.  See  Muuroe  v.  Ward,  4 
10623;    Clark  v.   Smith,   13   Pet.   203,  Allen  (Mass.),  150. 

10  L.  Ed.   124;  Lounsbury  v.  Purdy,  15  Tisdale  v.  Jones,  38  Barb.  523; 

18   N.   Y.  515;   Ward  v.   Chamberlin,  Coleman   v.   Jaggers,    12    Idaho,    125, 

2  Black,  430,  17  L.  Ed.  319.  118  Am.  St.  Eep.  207,  85  Pac.  894. 

11  Williams  v.  Corcoran,  46  Cal.  16  Shaw  v.  Dwight,  27  N.  Y.  244, 
553;    Willis   v.   Austin,   53   Cal.    152;  84  Am.  Dee.  275. 

Minturn  v.  Smith,  3  Sawy.  142,  Fed.  17  Beach  v.   Cooke,   28  N.  Y.   508, 

Cas.  No.  9647 ;  Detroit  v.  Martin,  34  86  Am.  Dee.  260 ;  Smith  v.  Nelson,  46 

Mich.   170,   22   Am.   Dec.   512.     Com-  Or.  1,  78  Pac.  740. 

pare  Whitney  v.  City  of  Port  Huron,  is  Stevens  v.  Reeves,  138  Cal.  678. 

88  Mich.  268,  26  Am.  St.  Eep.  291,  50  72  Pac.  346. 

N,  W.  316.  19  Wood  V.  Scely,  32  N.  Y.  105. 
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title. 20  Nor  will  allegations  of  mere  threats,  assertions,  or  de- 
signs to  disturb  the  possession  of  the  grantee  avail  to  sustain  this 
form  of  relief.2i  It  is  not  enough  that  the  deed  sought  to  be  set 
aside  may  possibly  be  a  cloud  on  plaintiff's  title,  but  it  must 
clearly  appear  that  the  claim  set  up  under  such  deed  is  in  fact 
in  hostility  to  the  plaintiff's  title. 22 

§  6199.  Relief. — If  the  claimant  makes  out  his  title,  he  is  en- 
titled to  a  decree  which  will  remove  the  cloud,  but  the  court  can- 
not order  the  land  to  be  sold  for  payment  of  the  debt  found  due 
by  the  original  decree. 2^  The  judgment  in  such  an  action  may 
contain  a  clause  perpetually  restraining  the  defendant  from  fur- 
ther setting  up  the  claim  so  adjudged  to  be  invalid. 2^  In  an 
action  brought  in  the  usual  form,  to  quiet  title,  the  court  will  not 
decree  a  specific  performance  of  an  agreement  of  the  defendant 
to  convey  to  the  plaintiff's  execntor.25  "Where  one  has  an  out- 
standing deed  which  improperly  clouds  the  title  of  the  true  owner, 
chancery  will  order  such  deed  to  be  canceled  and  annulled.26  And 
a  decree  pronouncing  that  a  conveyance  is  fraudulent  and  void 
has  the  result  to  remove  any  cloud  resulting  from  its  execution.2''' 
So  a  judgment  in  favor  of  the  plaintiff  in  an  action  to  set  aside 
a  deed  as  a  cloud  upon  the  plaintiff's  title  has  a  like  effect,  and 
is  an  adjudication  that  title  is  in  the  plaintiff.28 

§  6200.  Eight  of  action. — Plaintiff  has  a  right  to  be  quieted 
in  his  title  whenever  any  claim  is  made  to  real  estate  of  which  he 
is  in  possession  the  effect  of  which  claim  might  be  litigation  or 
the  loss  of  his  property.29  So  a  party  has  a  right  to  have  his  title 
to  land  protected  from  a  sale  which  may  create  a  cloud  upon  it."^*^ 
The  section  of  the  California  statute  authorizes  the  interposition 
of  equity  in  cases  where  previously  bills  of  peace  would  not  lie."i 

20  Farnham  v.  Campbell,  34  N.  Y.  2G  Shattuck  v.  Carson,  2  Cal.  588; 

480;    Hotchkiss    v.    Elting,    36    Barb.  Jackson   v.   Tatebo,   3   Wash.   456,   28 

38;    Johnson   v.   Crane.  40   Barb.   78;  Pac.  916. 

Butler  V.  Viele,  44  Barb.  166.  27  Gibbons  v.  Peralta,  21  Cal.  629. 

£1  Madison  Ave.  Baptist  Church  v.  28  Marshall  v.  Shafter,  32  Cal.  176. 

Mission  Ave.  Baptist  Church,  26  How.  As  to  relief  in  New  York,  see  3  N.  Y. 

Pr.  72.  Eev.    Stats.    (6th   ed.)    1875,   p.   579, 

22  Hartman  v.  Reed,  50  Cal.  485.  et  seq. 

23  Ward    V.    Chamberlin,    2    Black.  20  Head  v.  Fordyce,  17  Cal.  149. 
430,  17  L.  Ed.  319.  30  Guy  v.  Hermance,  5  Cal.  73,  63 

24  Brooks   V.    Calderwood,    34    Cal.  Am.  Dec.  85. 

563.  31  Curtis   v.    Sutter,    15    Cal.    259; 

25  Killey  v.  Wilson,  33  Cal.  691.  Cal.  Code  Civ.  Proc,  §  738. 
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It  enlarges  the  class  of  cases  in  which  equitable  relief  could  for- 
merly be  sought  in  quieting  title, 

§  6201.  Right  of  parties. — ^A  party's  right  is  limited  to  the 
object  for  which  it  was  acquired,  and  another  party  may  acquire 
another  right  for  similar  or  other  purposes,  not  in  conflict  with 
the  prior  right. ^^ 

§  6202.  Title. — In  Indiana,  in  actions  to  remove  a  cloud  upon 
title,  the  sources  of  plaintiff's  title  need  not  be  alleged.^^  In  New 
York,  the  facts  constituting  plaintiff's  title  and  the  cloud  thereon 
should  be  distinctly  shown.^^  Title  in  fee  is  not  necessary;  the 
allegation  of  a  limited  or  equitable  estate  is  sufficient.^^  In  an 
action  to  quiet  title  to  a  quartz  claim,  a  possessory  title  thereto 
is  sufficient  to  maintain  the  action  by  a  party  in  possession  as 
against  one  out  of  possession. ^^  But  he  must  possess  a  title  supe- 
rior to  that  of  his  adversary,  and,  of  course,  to  that  of  the  govern- 
ment through  whom  his  adversary  claims,  or  he  must  possess 
equities  which  will  control  the  title  in  his  adversary's  name.-"'''' 
One  receiving  title  by  an  absolute  deed,  but  in  fact  holding  as 
trustee  for  another,  may  nevertheless  quiet  title  to  the  property  so 
held.^^  One  in  possession  of  real  estate,  but  having  no  legal  or 
equitable  title  thereto,  cannot  maintain  an  action  to  remove  a 
cloud  upon  the  title.^^  And  the  general  rule  is  that  in  actions  of 
this  character  the  plaintiff  must  establish  a  legal,  as  distinguished 
from  a  mere  equitable,  title. '^'^  But  notwithstanding  this  rule, 
under  section  738  of  the  Code  of  Civil  Procedure  of  California, 
the  holder  of  an  equitable  title  has  the  right  to  come  before  the 
court  in  an  action  to  quiet  title  and  have  his  equities  declared 

32  HofTman  v.  Stone,  7  Cal.  49;  Cal.  279;  Di  Nola  v.  Allison,  143 
O'Keiffe  v.  Cunningham,  9  Cal.  590;  Cal.  106,  101  Am.  St.  Rep..  84,  76 
Nevada    County    etc.    Canal    Co.    v.      Pac.  976,  65  L.  R.  A.  419. 

Kidd.  37  Cal.  282.  38  McLeod  v.  Lloyd,  43  Or.  260,  71 

33  Lash  V.  Perry,  19  Ind.  322.  Pac.  795,  74  Pac.  491. 

34  Williams  v.  Ayrault,  31  Barb.  39  Jackson  v.  LaMoure  County,  1 
364.  N.  Dak.  238,  46  N.  W.  449. 

35  Craft  V.  Merrill,  14  N.  Y.  456;  40  Von  Drachenfels  v.  Doolittle,  77 
Lounsbury  v.  Purdy,  18  N.  Y.  515.  Cal.  295,  19  Pac.  518;  Nidever  v. 
See,  also,  3  N.  Y.  Rev.  Stats.  (6th  Ayers,  83  Cal.  39,  23  Pac.  192;  Brysn 
ed.)  1875,  p.  579;  Van  Vranken  v.  v.  Tormey,  84  Cal.  126,  24  Pac.  319; 
Granite  County,  35  Mont.  427,  90  Harrigan  v.  Mowry,  84  Cal.  456,  22 
Pac.   164.  Pac.    658,    24    Pac.    48;     Moores    v. 

36  Pralus  V.  Pacific  G.  &  S.  Min.  Townshend,  102  N.  Y.  387,  7  N.  E. 
Co.,  35  Cal.  30.  401;    Davis  v.   Sloan,   95   Mo.    552,   5 

37  Boggs    V.    Merced    Min.    Co.,    14  S.  W.  702;  Frost  v.  Spitley,  121  U.  S. 
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superior  to  any  and  all  opposing  equities.*!  And  an  action  to 
quiet  title  to  lands  is  maintainable  in  California,  although  the 
legal  title  thereto  is  in  the  government  of  the  United  States. ■^^ 
One  never  having  occupied  or  filed  a  possessory  claim  on  public 
land  cannot  quiet  title  thereto.'*^  A  party  owning  a  homestead 
interest  in  real  estate  may  maintain  an  action  to  quiet  his  title 
thereto  against  the  claim  of  others.^* 

§  6203.  The  complaint. — A  complaint  alleging  that  deceased 
placed  plaintiff  in  possession  of  land  under  an  oral  contract  to 
devise  it  to  her  upon  her  caring  for  him  for  the  remainder  of  his 
life,  and  that  she  fully  performed  her  part,  and  is  still  in  posses- 
sion, states  a  good  cause  to  quiet  title.'*^ 

A  complainant,  having  set  out  legal  ownership  of  certain  land 
and  the  water-right  thereto,  subsequent  reference  to  "the  said 
premises"  is  sufficient  to  include  the  water-right.^^  A  finding  will 
not  be  made  of  any  title  of  plaintiff  not  set  up  in  the  complaint.-* ''' 
If  plaintiff  makes  no  claim  in  his  pleading  for  improvements 
placed  on  the  land,  he  cannot  recover  therefor  upon  his  title  being 
declared  void.^^ 

A  complaint  to  have  plaintiff  adjudged  the  owner,  and  to  have 
a  judgment  in  favor  of  defendant  quieting  his  title  declared  void, 
states  but  one  cause  of  action.^^  In  an  action  to  quiet  title  to 
timber,  the  question  of  possession  is  one  of  fact,  and  cannot  be 
considered  on  demurrer.^^ 

§  6204.  Averments  in  complaint. — In  an  action  brought  by  one 
in  possession  of  land  to  try  and  determine  an  adverse  claim  set  up 
by  one  out  of  possession,  when  the  complaint  avers  that  the  de- 
fendant sets  up  an  adverse  claim,  without  stating  what  it  is,  and 

552,  30  L.  Ed.  1010,  7  Sup.  Ct.  1129;  45  Davies  v.  Cheadle,  31  Wash.  168 

riuliekar  v.  East  Kiverside  Irr.  Dist.,  71  Pac.  728. 

109  Cal.  29,  41  Pac.  1024.  46  Brothers    v.    Brothers,    29    Colo 

41  Tuflfree    v.    Polhomus,    108    Cal.  69,  66  Pac.  901. 

670,    41    Pac.    806.      See    Watson    v.  47  United    Land    Assoc,    v.    Pacifie 

Sutro,   86   Cal.   500,   24   Pac.   172,   25  Imp.  Co.,  139  Cal.  370,  69  Pac.  1064, 

Pac.  64.  72  Pac.  988. 

42  Orr  V.  Stewart,  67  Cal.  275,  7  48  Blackburn  v.  Lewis,  45  Or.  422, 
Pac.  693 ;  Wilson  v.  Madison,  55  Cal.  77  Pac.  746. 

5;  Brandt  v.  Wheaton,  52  Cal.  430.  49  Parsons   v.   Weis,   144   Cal.   410, 

43  Branca  v.  Ferrin,  10  Idaho,  239,       77  Pac.  1007. 

77  Pac.  636.  50  Weatherwax  Lumber  Co,  v.  Ray 

44  McKinnie    v.    Shaffer,    74    Cal.       38  Wash.  545,  80  Pac.  775. 
014,  16  Pac.  509. 
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the  answer  admits  plaintiff's  possession, ''i  and  sets  up  the  par- 
ticulars of  the  defendant's  alleged  title,  the  burden  of  proof  is 
east  upon  the  defendant.^^  j^  an  action  to  determine  an  adverse 
claim  to  land,  the  complaint  averring  that  the  plaintiff,  who  was 
in  possession,  deraigned  title  through  a  deed  from  G.,  the  answer 
alleged  that  previous  to  the  execution  of  G.'s  deed  the  land  was 
attached  at  suit  of  a  creditor  of  his,  and  was  subsequently  in  due 
course  sold  by  the  sheriff,  at  vvhich  sale  defendant  became  the 
purchaser.  The  replication  showed  that  a  portion  of  the  debt, 
on  which  the  attachment  issued,  was  secured  by  a  collateral  note, 
and  that  the  attachment  was  therefore  void.  It  was  held  that  on 
these  pleadings,  in  the  absence  of  proof,  judgment  was  properly 
entered  for  defendant;  that  if  plaintiff'  had  the  right  to  attack 
the  attachment  in  this  form  (a  point  not  decided),  the  burden  of 
the  proof  was  on  him  to  show  that  the  attachment  debt  was  col- 
laterally secured.^3  ^  complaint  alleging  plaintiff  to  have  title 
in  fee  is  sustained  by  proof  of  an  equitable  title. ^'*  A  complaint 
which  alleges  that  plaintiff  owns  the  land  in  fee,  and  that  defend- 
ant is  making  an  unfounded  claim  of  title  thereto,  sufficiently 
shows  that  defendant's  claim  of  title  is  "adverse"  to  plaihtift'.^^ 
In  Oregon,  the  complaint  in  an  action  brought  under  section  500 
of  the  Code  of  Civil  Procedure  for  the  purpose  of  determining 
an  adverse  claim,  estate,  or  interest  in  land,  must  allege  posses- 
sion by  the  plaintiff,  either  by  himself  or  his  tenants.^^  Under 
the  provisions  of  the  present  California  statute,  such  allegation 
is  unnecessary,  and  a  complaint  that  alleges  ownership  in  the 
plaintiff,  and  that  the  defendant  claims  an  estate  or  interest  in 
the  land  adverse  to  him,  which  claim  is  without  right,  and  that  the 
defendant  has  no  estate,  right,  title,  or  interest,  is  sufficient.^" 
Under  section  254  of  the  former  Practice  Act,  it  was  necessarj'- 
for  the  plaintiff  to  allege  and  prove  possession  by  himself.  Under 
the  Colorado  procedure,  while  the  plaintiff  in  order  to  maintain 

51  Mitchell  V.  Titus,  33   Colo.  385,  Eongh    v,    Simmons,    65    Cal.    227,    3 
80  Pac.  1042.  Pac.    804;    Rough   v.    Booth,   2    West 

52  Crook  V.  Forsyth,  30  Cal.  662.  Coast    Eep.    832,      As    to    New    York 

53  Bostwick    V,    McCorkle,    22    Cal,  procedure,    see    3    Eev.     Stats.     (Gth 
669.  eel.)    1875,   p.   579   et   seq.;    Hager  v. 

54  Oliver  v.  Dougherty,  8  Ariz.  65,  Hager,  38  Barb.   92.     As  to  right  to 
68   Pac.   553.  jury  trial  in  action  to  determine  ad- 

55  Gillett  V.  Carshaw,  50  Ind.  381.  verse  claim,  see  Crocker  v.  Carpenter, 

56  Coolidge    v.    Forward,    3    West  98  Cal.  418,  33  Pac.  271  ;  Donahue  v. 
Coast  Eep.  702,  832.  Meister,  88  Cal.  121,  22  Am.  St.  Eep. 

57  CaL    Code    Civ.    Proc,    §    738;  283,  25  Pac.  1096, 
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the  statutory  action  must  aver  and  prove  his  possession  couple*! 
with  title,  the  duty  is  devolved  upon  the  defendant  of  asserting 
an  adverse  interest  in  himself  and  specifying  its  nature.  And 
before  the  defendant  can  put  the  plaintiff  upon  proof  touching 
his  possession  and  title,  he  must  plead  accordingly.^^  A  com- 
plaint which  alleges  that  the  plaintiff  is  the  owner  of  the  property ; 
that  the  defendant  claims  an  interest  therein  adversely  to  the 
plaintiff;  that  such  claim  is  without  right,  and  that  the  defendant 
has  no  right,  title,  or  interest  in  the  property,  is  sufficient  in  an 
action  to  determine  an  adverse  claim. ^^  This  action  will  lie,  al- 
though the  adverse  claim  rests  on  proceedings  which  are  void  on 
their  face.^°  It  is  not  necessary  to  allege  or  define  the  nature  and 
character  of  the  adverse  elaim.^^  A  complaint  is  not  objection- 
able, however,  which  alleges  defendant's  claim,  and  sets  it  out 
as  different  to  defendant's  own  claim  in  his  answer.^^  ^he  com- 
plaint need  not  allege  that  plaintiff  is  a  married  woman,  as  she 
may,  under  the  code,  sue  alone. ^^ 

§  6205.  Averment  of  title. — Where  in  an  action  to  quiet  title 
the  pleader  sets  forth  specifically  the  links  in  his  chain  of  title, 
a  general  allegation  of  ownership  will  be  treated  as  a  mere  con- 
clusion from  the  facts  stated,  and  will  not  cure  any  defect  in  the 
chain  relied  upon.  It  w411  be  presumed  that  every  fact  has  been 
alleged  which  can  be  proved. *^^  Plaintiff  must  establish  the  valid- 
ity of  his  own  title  as  well  as  the  invalidity  of  that  of  his  op- 
ponent.^^  A  complaint  in  such  action,  counting  upon  title  alone, 
is  not  supported  by  evidence  of  prior  possession  insufficient  to 
make  title  under  the  statute  of  limitations.  The  plaintiff  in  such 
case  must  stand  upon  title,  and  this  may  be  defeated  by  the  de- 
fendant in  possession  showing  an  outstanding  title  in  a  third 
person,  without  connecting  himself  with  it.^^ 

58  Wall  V.  Magnes,  17  Colo.  476,  30  62  Merk  v.  Bowery  Min.  Co.,  31 
Pac.    56;    Amter    v.    Conlon,    3    Colo.       Mont.  298,  78  Pac.  sIq. 

App.  185,  32  Pac.  721.  63  Parsons   v.   Weis,   144   Cal.   410, 

59  Castro  V.  Barry,  79  Cal.  443,  21       77  Pac.  1007. 

Pac.  946.     See  Stoddart  v.  Burge,  53  64  Turner   v.    White,    73    Cal.    300, 

Cal.   394;    Pfister  v.    Dascey,   65   Cal.  14  Pac.  794;  Heeser  v.  Miller,  77  Cal. 

403,  4  Pac.  393;  Weston  v.  Estey,  22  192,    19    Pac.    375;    Gruwell    v.    Sey- 

Colo.  334,  45  Pac.  367.  bolt,  82  Cal.  7,  22  Pac.  938. 

60  Kittle  V  Bellegarde,  86  Cal.  556,  65  Shelton  Logging  Co.  v.  Cesser, 
25  Pac.  55.  26  Wash.  126,  66  Pac.  151. 

61  Amter  v.  Conlon,  22  Colo.  150,  43  66  McHrath  v.  Wallace,  85  Cal.  622, 
Pac.  1002.  24  Pac.  793. 
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§  6208.  Allegation  of  fraud. — 'When  a  cause  of  action  to  quiet 
title  depends  upon  the  proof  of  fraud,  the  facts  constituting  the 
fraud  must  be  specially  averred  in  the  complaint  j  otherwise,  they 
cannot  be  proved.**^ 

§  6207.  Burden  of  proof. — In  an  action  to  quiet  title  the  bur- 
den rests  upon  the  plaintiff  to  show  title  in  himself,  and  if  he  fails 
to  make  out  a  case  he  is  not  entitled  to  recover.'^^ 

§  6208.  Correcting  mistake  in  deed. — A  complaint,  although 
insufficient  for  the  purpose  of  correcting  a  mistake  in  a  deed,  may, 
if  it  states  facts  sufficient  to  constitute  such  a  cause  of  action,  be 
considered  as  a  complaint  to  quiet  title  to  the  portion  of  the  land 
erroneously  included  in  the  deed.^^ 

§  6209.  Cancellation  of  deed. — Land  granted  for  school  pur- 
poses only,  being  abandoned  by  grantees,  the  grantor  entering 
into  possession  may  sue  to  cancel  the  deed  and  quiet  his  titleJ" 
Where  husband  and  wife  execute  a  conveyance  of  their  home- 
stead, w^hich  the  husband  delivers  to  the  purchaser  before  the 
purchase  money  therefor  is  paid,  and  the  money  is  afterwards 
fraudulently  attached  in  a  suit  brought  by  the  real,  though  not 
ostensible,  purchaser  against  the  husband  alone,  equity  will  com- 
pel a  cancellation  of  the  deed  so  obtained.'^^  So  where  one  has  an 
outstanding  deed  which  improperly  clouds  the  title  of  the  true 
owner,  on  the  application  of  the  latter,  chancery  will  order  such 
deed  to  be  canceled  and  annulled,  or  it  will  interfere  and  pre- 
vent a  sale,  and  the  consequent  execution  of  an  improper  deed.'^^ 
In  an  action  by  the  state  for  the  cancellation  of  a  patent  to  certain 
swamp  land,  on  the  ground  that  the  application  for  the  purchase 
thereof  was  defective,  the  complaint  must  specifically  allege  that 

67  Burris  v.  Adams,  96  Cal.  664,  T2  Shattuck  v.  Carson,  2  Cal.  589. 
31  Pac.  565;  Green  v.  Hayes,  70  Cal.  As  to  complaint  in  action  for  can- 
276,  11  Pac.  716.  cellation   of  deed  for  unsoundness  of 

68  Winter  v.  McMillan,  87  Cal.  256,  mind  of  grantor,  see  Maggini  v.  Pez- 
22  Am,  St.  Kep.  243,  25  Pac.  407;  zoni,  76  Cal.  631,  18  Pac.  C87.  As  to 
Heney  v.  Pesoli,  109  Cal.  53,  41  Pac.  cancellation  of  deed  for  inadequacy 
819.  of  consideration,  see  Maloy  v.  Berkin, 

69  Smith  V.  Matthews,  81  Cal.  120,  11  Mont.  138,  27  Pac.  442.  As  to 
22  Pac.  409.  complaint  in  action  to  cancel  patent  to 

70  Papst  V.  Hamilton,  133  Cal.  631,  state  lands,  see  People  t.  Martz,  74 
66  Pac.   10.  Cal.  110,  15  Pac.  449. 

71  Still  V.  Saunders,  8  Cal.  281. 
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the  patent  was  issued  on  the  application  claimed  to  be  defective  J' 
A  deed  acknowledged  in  a  foreign  state,  and  not  properly  cer- 
tified, may  still  furnish  a  prevailing  equitable  title/* 

§  6210.  Clouds  on  title. — Every  deed  from  the  same  source 
through  which  plaintiff  derives  his  real  property,  if  valid  on  its 
face,  is  a  cloud  on  the  title. '^^  A  sale  by  an  administrator  without 
an  order  by  the  probate  court,  or  under  an  order  void  for  want  of 
jurisdiction,  constitutes  no  cloud.'^^  An  action  to  set  aside  fore- 
closure proceedings  as  constituting  a  cloud  on  the  plaintiff's  title 
cannot  be  maintained  where  such  foreclosure  proceedings  were 
void  on  the  face  of  the  record.'^*'*  A  sale  of  real  estate  by  a 
sheriff,  upon  an  execution  against  the  grantor,  will,  even  if  not 
effectual  to  pass  the  title  to  the  purchaser,  create  a  doubt  as  to 
the  validity  of  the  grantee's  title,  and  cast  a  cloud  upon  it,  and 
the  grantee  can  maintain  an  action  to  enjoin  the  sale.'^'^  And  a 
sheriff's  deed,  upon  an  execution  sale,  would  have  the  same  effect 
in  casting  a  cloud  as  a  deed  made  directly  by  the  vendor.^^  So 
when  a  homestead  was  sold  by  the  sheriff.'^^  So,  also,  a  sale  by 
an  administrator  of  land,  once  the  property  of  the  intestate,  but 
sold  during  his  lifetime,  will  cast  a  cloud  on  the  intestate's  prior 
grantee's  title. ^"^  An  apparently  good  record  title  to  land  con- 
stitutes a  cloud  on  the  title  thereof  which  has  been  subseciuently 
acquired  by  adverse  possession  under  the  statute  of  limitations.^^ 
If  proof  be  necessary  to  defend  possession  of  the  premises  a  cloud 
exists;  otherwise,  not.^-  An  order  of  a  board  of  supervisors  lay- 
ing out  a  road,  which  order  is  unconstitutional  and  null  and  void 
upon  its  face,  does  not  affect  or  cloud  the  title  to  the  land  over 
which  it  passes.^3 

73  People  V.  Bryan,  73  Cal.  376,  76  Florence  v.  Paschal,  50  Ala.  28. 
14  Pac.  893.  As  to  jurisdiction  in  76a  Morris  v.  McKnight,  1  N.  Dak. 
equity  to   compel   the   cancellation   of      266,  47  N.  W.  375. 

deeds,   see   Anderson   v.   Hammon,    19  77  England  v.  Lewis,  25  Cal.  337. 

Or.  446,  20  Am.  St.  Rep.  832,  24  Pae.  78  Id.;    Alverson  v.   Jones,   10   Cal. 

228;    Wiard   v.   Brown,   59   Cal.    194;  9,  70  Am.  Dec.  6S9. 

Jackson   v.   Tatebo,   3   Wash.   456,   28  79  Riley  v.  Pebl,  23  Cal.  70. 

Pac.    916;    Muzzy    v.    Tompkinson,    2  SO  Thompson  v.  Lynch,  29  Cal.  189. 

Wash.  616,  27  Pac.  456,  28  Pac.  652;  81  Arrington  v.  Liscom,  34  Cal.  365, 

People  V.  Tynon,  2  Colo.  App.  131,  29  94  Am.  Dec.  722. 

Pac.  809.  82  Pixley  v,  Huggins,  15  Cal.  127. 

74  Bloomingdale  v.  Weil,  29  Wash.  83  Leach  v.  Day,  27  Cal.  643.  As 
611,  70  Pac.  94.  to   when   injunction    will   be   issued  to 

75  Pixley  V.  Huggins,  15  Cal.   127.  restrain  a  sale  of  lands  which  would 
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§  6211.  Mortgage  on  homestead. — Where  A.,  a  married  man, 
mortgaged  the  homestead  to  B.,  without  concurrence  of  his  wife. 
and  A.  and  his  wife  subsequently  mortgaged  to  C,  and  B.  and  C. 
both  foreclosed  their  mortgages,  neither  making  the  other  a 
party,  whereupon  C.  filed  a  bill  against  B.  to  set  aside  the  decree 
of  foreclosure  of  the  latter,  alleging  that  the  homestead  premises 
did  not  exceed  in  value  five  thousand  dollars,  it  was  held  that  C. 
could  urge  the  same  objections  to  the  mortgage  of  B.  that  A.  and 
his  wife  could;  that  B. 's  decree  was  a  cloud  upon  the  title,  and 
impaired  the  security;  and  that  C.  was  entitled  to  have  it  set 
aside. ^"^  The  owner  of  the  legal  title  to  land  may  maintain  an 
action  to  quiet  title  against  the  claimant  of  an  invalid  mortgage 
lien.85  ^  mortgage  placed  on  property  by  a  husband  who  is  being 
sued  for  divorce  by  his  wife,  who  has  a  receiver  appointed  to  take 
charge  of  the  property,  such  mortgage,  being  allowed  by  the  court, 
cannot  afterwards  be  questioned  by  her.^^ 

§  6212.  Sherif['s  title. — Parties  claiming  by  sheriff's  deed  to 
property  not  in  actual  possession  of  any  one,  may  maintain  an 
equitable  action  to  try  title  or  remove  a  cloud.^'^  Plain- 
tiff purchased  at  sheriff's  sale,  under  foreclosure  of  mort- 
gage, for  twenty  dollars,  property  which  was  shown  to  be 
worth  three  thousand,  with  a  rental  of  fifty  dollars  per 
month.  The  defendant  purchased  the  property  under  another 
mortgage  sale  for  two  thousand  dollars,  and  the  plaintiff 
being  in  possession  filed  his  bill  to  cancel  defendant's  deed,  and 
remove  the  cloud  from  his  title.  To  entitle  a  party  to  this  relief, 
it  must  appear  that  the  contract  was  fair,  just,  and  reasonable, 
and  founded  upon  an  adequate  consideration,  as  a  court  of  equity 
will  not  use  its  powers  to  complete  a  speculation  which  is  already 
too  fortunate  to  obtain  its  favorable  regard.^^  In  an  action 
against  the  sheriff  and  purchaser  at  an  execution  sale,  jointly,  to 
restrain  issuance  of  a  deed  on  the  ground  of  a  void  judgment,  and 
the  sheriff  answers  that  he  refused  to  issue  a  deed  on  such  judg- 

cast   a   cloud   on   plaintiff's   title,   see  87  Eobrer  v.  Snvcler,  29  Wash.  199, 

"Injunction,"     chapter      LXXXVIII,  69     Pac.     748;     Wash.     Bal.     Codes, 

ante,  §§  2859,  2866,  2875.  §  5521. 

84  Dorsey  v,  McFarland,  7  Cal.  342.  88  Dunlap   v.    Kelsey,    5    Cal.    181. 

85  Withers  v.  Jacks,  79  Cal.  297,  As  to  sufficiency  of  complaint  in  ac- 
12  Am.  St.  Eep.  143,  21  Pac.  824.  tion   to   remove   cloud   from  title,   see 

se  White  v.  Costigan,  134  Cal.  23,  Shapleigh  v.  Hull,  21  Colo.  419,  41 
66  Pac.  78.  Pac.   1108. 
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ment  because  tlie  court  had  declared  it  void,  tliere  is  no  cause  of 
action.^* 

§  6213.  Confirmation  of  surveys. — The  system  of  locating  by 
final  survey  Mexican  and  Spanish  grants  of  land  in  California, 
under  the  act  of  Congress  of  March  3,  1851,  was  essentially  modi- 
fied by  the  act  of  Congress  of  June  14,  1860.  The  proceedings  had 
under  this  act,  after  the  return  of  the  survey  and  plot  into  the 
district  court,  are  strictly  judicial  in  their  character,  and  the  de- 
cree rendered  thereon  is  final  and  conclusive  to  all  parties  to  it. 
If  after  a  decree  confirming  a  survey  a  decree  is  made  confirming 
a  survey  of  another  prior  grant  covering  the  same  land,  and  the 
confirmee  in  the  first  decree  is  a  party  to  the  second  decree,  con- 
senting thereto,  he  is  bound  by  it.^'* 

§  6214.  Disclaimer. — If  the  defendant  disclaim  in  his  answer 
any  interest  or  estate  in  the  property,  or  suffer  judgment  to  be 
taken  against  him  without  answer,  the  plaintiff  cannot  recover 
costs.^^  Otherwise,  if  the  disclaimer  is  only  partial.^^  j^  defend- 
ant disclaiming  who  is  compelled  to  remain  in  the  ease,  on  ac- 
count of  another  defendant  filing  a  cross-complaint  against  him, 
may  recover  costs  against  the  cross-complainant.'^^ 

§  6215.  Facts  to  be  alleged. — In  an  action  to  remove  a  cloud, 
the  facts  which  show  the  apparent  validity  of  the  instrument 
which  is  said  to  constitute  the  cloud,  and  also  the  facts  showing 
its  invalidity,  ought  to  be  stated.  To  merely  name  the  instrument 
would  not  ordinarily  be  sufficient;  but  where  the  instrument  is  a 
tax-deed,  we  think  the  name  sufficient  for  the  purpose  of  showing 
its  apparent  validity.^^    When  the  complaint  in  an  action  to  quiet 

89  Young  V.  Hatch,  30  Colo.  422,  70  946 ;  Bulwer  etc.  Min.  Co.  v.  Stan- 
Pac.  693.  dard   etc.   Min.    Co.,    83    Cal.   589,   23 

90  Treadwaj  v.  Semple,  28  Cal.  Pac.  1102;  Summerville  v.  March,  142 
661;  Waterman  V.  Smith,  13  Cal.  373;  Cal.  554,  100  Am.  St.  Kep.  145,  76 
Semple  v.  Wright,  32  Cal.  659;   cited  Pac.  388, 

in  Yates  v.  Smith,  38  Cal.  60;  decided  92  Moores  v.  Clackamas  County,  40 

on  authority  of   Eodrigues  v.  United  Or.  536,  67  Pac.  662;   Moore  v.  Wal- 

States,   1   Wall.   587,   17   L.   Ed.   689.  lace,  16  Okla.  114,  82  Pac.  825. 

See,  also,  Toland  v.  Mandell,  38  Cal.  93  Summerville  v.   March,   142  Cal. 

30;   Valentine  v.  Sloss,   103   Cal.  215,  554,   100   Am.   St.   Rep.   145,   76   Pac. 

37  Pac.  326,  410.  388. 

91  Cal.  Code  Civ.  Proc,  §  739.  See  94  Hibernia  Sav.  etc.  Soc.  v.  Ord- 
Castro  V.  Barry,  79  Cal.  443,  21  Pac.  way,  38  Cal.  679. 
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title  shows,  by  necessary  implication," that  the  defendant's  claim 
is  invalid  as  against  the  plaintiff,  it  need  not  so  aver  in  terms.^° 
An  allegation  in  the  complaint  that  the  judgment  constituting  the 
eloud  was  rendered  without  jurisdiction  is  a  sufficient  averment, 
in  the  absence  of  a  demurrer,  as  to  the  invalidity  of  the  judg- 
ment.®^ So,  where  the  facts  stated  in  the  complaint  show  that 
the  plaintiff  has  a  valid  interest  in  the  land,  it  is  held  sufficient, 
without  alleging  specially  that  the  plaintiff  has  a  valid  interest 
in,  or  right  to,  the  possession  of  the  land.^'^  An  allegation  that  the 
plaintiff  is  "the  owner"  of  land  is  of  an  ultimate  fact,  and  is  a 
sufficient  statement  of  the  plaintiff's  right  in  an  action  to  quiet 
title.^8  A  tax-deed  in  Oregon  is  prima  facie  evidence  of  title,  and 
the  averment  in  a  complaint  to  remove  a  cloud  on  title  that  the 
defendant  claims  under  a  tax-deed  sufficiently  shows  the  apparent 
validity  of  the  outstanding  title.®®  A  tax-deed,  however,  founded 
on  an  assessment  levied  under  an  unconstitutional  act  of  the  legis- 
lature, constitutes  no  cloud.^®^  But  in  Oregon  it  is  held  other- 
wise.^"^ 

§  6216.  Jurisdiction  and  venue. — Actions  to  quiet  title  to  land 
must  be  brought  in  the  county  where  the  land  is  situated  ;i'^-  and 
the  question  of  jurisdiction  is  to  be  determined  from  the  allega- 
tions of  the  complaint. ^'^^  In  Colorado,  a  county  court  has  juris- 
diction of  a  suit  in  equity  to  quiet  title  to  premises  not  exceeding 
two  thousand  dollars  in  value.^"'*  A  court  of  equity  has  juris- 
diction at  the  suit  of  the  judgment  creditor  who  has  purchased 
land  at  sheriff's  sale,  and  received  a  sheriff's  deed  therefor,  to 
annul  and  set  aside  as  a  cloud  upon  the  title  a  deed  of  land  given 
to  defraud  the  creditor  before  the  recovery  of  judgment. i''^    The 

95  Heeser  v.  Miller,  77  Cal.  192,  19  lOO  Williams  v.  Corcoran,  46  Cal. 
Pac.  375.  553;    Willis   v.    Austin,   53   Cal.    152; 

96  Hyde  V.  Redding,  74  Cal.  493,  Minturn  v.  Smith,  3  Sawy.  142,  Fed. 
16  Pac.  380.  Cas.  No.  9647. 

97  Wagner  v.  Law,  3  Wash.  500,  28  lOi  Tilton  v,  Oregon  C.  M.  R.  Co., 
Am.  St.  Eep.  56,  28  Pac.  1109,  29  3  Sawy.  22,  Fed.  Cas.  No.  14055.  See 
Pac.  927,  15  L.  R.  A.  784.  Day  v.  Schnider,  28  Or.  457,  43  Pac. 

98  Souter  V.  Maguire,  78  Cal.  543,  650. 

21  Pac.  183.    See  Batchelder  v.  Baker,  102  Cal.   Const.,  art.   6,  §   5. 

79   Cal.   266,   21   Pac.    754;    Fudickar  103  Miller  v.  Kern  County  Land  Co., 

V.  East  Riverside  Irr.  Dist.,  109  Cal.  140  Cal.  132,  73  Pac.  836. 

29,  41  Pac.  1024.  lO^  Arnett  v.  Berg,   18   Colo.   App. 

99  Day  V.  Schnider,  28  Or.  457,  43  341,  71  Pac.  636. 

Pat.  650.  106  Hager  t.  Shindler,  29  Cal.  47; 
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courts  of  the  United  States  may  entertain  jurisdiction  in  chancery, 
to  grant  perpetual  injunctions  for  quieting  inheritances,  after  the 
title  has  been  fairly  settled. ^^'^  And  citizens  of  other  slates  have 
the  right  to  come  into  such  courts  to  have  the  rights  secured  them 
under  the  laws  of  the  states  where  the  land  is  situated,  protecting 
individual  rights  to  the  soil  of  such  states,  enforced.^*^^  The  filing 
of  Us  pendetis  is  not  essential  to  jurisdiction.^^^ 

§  6217.  Laid  out  in  lots. — Where  land  has  been  laid  out  in  lots, 
and  divided  among  many  occupants,  a  bill  will  lie,  although  com- 
plainants had  a  legal  title  and  a  remedy  at  law  in  each  several 
case.i"^  Title  to  many  different  lots  may  be  quieted  in  the  same 
action  if  the  adverse  title  is  in  the  same  party.^^° 

§  6218.  Land  bounded  by  river. — In  an  action  to  determine  the 
adverse  claim  to  laud  lying  on  both  sides  of  a  river,  if  the  plaintiff 
shows  a  right  to  only  that  portion  of  the  land  on  the  north  side 
of  the  river,  he  is  not  entitled  to  recover  with  respect  to  that  lo- 
cated on  the  south  side.^^^ 

§  6219.  Limitations,  statute  of. — Adverse  possession  of  land 
for  the  time  required  by  the  statute  of  limitations  gives  an  abso- 
lute right  to  the  party  in  possession,  and  entitles  him  to  all  the 
remedies  given  by  the  law  to  quiet  his  possession.  He  may,  there- 
fore, maintain  an  action  against  the  party  having  the  record  title 
to  have  the  same  declared  void.^^^  ^  cloud  created  by  alleged 
overvaluations  by  tax-assessors  for  four  successive  years  may  be 
removed  by  suit.^^^     The  city  authorities  may  be  compelled  by 

Wagner    v.    Law,    3    Wash.    500,    28  no  Mitchell  v.  Knott,  43  Colo.  135, 

Am.  St.  Rep.  56,  28  Pac.  1109,  29  Pac.  95  Pac.  335. 

927,  15  L.  E.  A.  784.  m  Van  Vleet  v.   Olin,  4  Nev.  95, 

106  Wickliffe  v,  Owings,  17  How.  97  Am.  Dec.  513.  As  to  complaint  in 
47,  15  L.  Ed.  44.  action  to  quiet  title  to  water-right,  see 

107  Clark  V.  Smith,  13  Pet.  195,  10  Salazar  v.  Smart,  12  Mout.  395,  30 
L.  Ed.  123;  Parker  v.  Overman,  18  Pac.  676;  Harris  v.  Harrison,  93  Cal. 
How.  137,  15  L.  Ed.  318;  Bayerque  676,  29  Pac.  325;  Standart  v.  Eound 
V.  Cohen,  1  McAU.  113,  Fed.  Cas.  No.  Valley  W.  Co.,  77  Cal.  399,  19  Pae. 
1134.  689;   Peregov  v.  Sellick,  79  Cal.  568, 

108  Blackburn  v.  Bucksport,  7  Cal.  21  Pac.  966. 

App.  649,  95  Pac.  668.  112  Arrington    v.    Liscom,    34    Cal. 

109  Crews    V.    Bureham,    1    Black,      365,  94  Am.  Dec.  722. 

352,  17  L.  Ed.  91.  113  Miller    v.     Pierce     County,     2S 

Wash.  110,  68  Pac.  358. 


§§6220,6221  QUIETING   TITLE.  3424 

order  of  court  to  cancel  assessment  liens  judicially  found  to  be 
barred  by  the  statute  of  limitations.^^'*  While  absence  from  the 
state  suspends  the  running  of  the  statute  of  limitations  against 
a  mortgagee's  right  to  foreclose,  it  will  not  prevent  the  attach- 
ment of  other  liens  after  the  time  limit  has  elapsed,  so  as  to  give 
the  liens  priority  over  the  mortgage.ii^  In  Washington,  a  judg- 
ment debtor  has  seven  years'  time  in  which  to  quiet  title  as  against 
a  purchaser  at  execution  sale  who  goes  into  possession,  and  such 
debtor  is  not  limited  to  the  one  year's  time  of  appeal  from  a  judg- 
ment.^ ^'^  An  action  to  recover  land  or  a  railroad  right  of  way, 
against  one  in  adverse  possession,  is  barred  if  not  brought  within 
the  statutory  period.^^'^  Neither  the  mortgagor  nor  his  assigns 
can  quiet  title  against  the  mortgagee  without  offering  to  pay  off 
the  mortgage  debt,  even  though  the  debt  be  barred  by  the  statute 
of  limitations.^^* 

§  6220.  Location  on  state  lands. — No  right  of  the  locator  on 
state  lands,  under  the  statute  of  California  of  April  27,  1863,i^» 
inchoate  or  otherwise,  attaches  till  the  certificate  of  the  oath  pre- 
scribed by  the  twenty-eighth  section,  indorsed  on  a  description  of 
the  land,  is  filed  in  the  office  of  the  county  recorder.120 

§  6221.  Mining  claims. — Mining  claims  fall  within  the  opera- 
tion of  section  254  of  the  California  Practice  Act.^-i  Plaintiff 
must  recover  upon  the  strength  of  his  own  title;  and  want  of 
title  in  defendant  is  immaterial.122  To  quiet  title  to  a  quartz 
mining  claim  located  on  the  public  lands  of  the  United  States, 
a  possessory  title  thereto  is  sufficient  to  maintain  the  action  by 
a  party  in  possession  as  against  one  out  of  possession.^^s     The 

114  Gushing  v.  City  of  Spokane,  45  Nugent  v.  Stofella  (Ariz.),  84  Pac. 
Wash  193,  122  Am.  St.  Rep.  890,  87  910;  Katz  v.  Obenchain,  48  Or.  352. 
Pac.  1121.  120  Am.  St.  Eep.  821,  85  Pac.  617. 

115  Brandenstein    v.    Johnson,    140  119  Stats.  1863,  p.  591. 

Cal    29    73  Pac.  744.  ^~^  Dunn  v.  Ketchum,  38   Gal.   93. 

116  Krutz  V.  Isaacs,  25  Wash.  566,  121  Code  Civ.  Proc,  §  738;  Merced 
66  Pac.  141;  Wash.  Bal.  Codes,  Min.  Co.  v.  Fremont,  7  Cal.  319,  68 
§§  5500,  5501.  Am.  Dec.  262. 

iiT  Wash.     Bal.     Codes,     §     4797;  123  Schroder    v.    Aden    Gold    Min. 

Northern  Pacific  Ey.  Co.  v.  Hasse,  28  Co.,  144  Cal.  628,  78  Pac.  20. 

Wash    353,  92   Am.   St.  Rep.   840,  68  123  Pralus  v.  Pacific  G.  &  S.  Min. 

Pac.  882,  25  Sup.  Ct.  305,  197  U.  S.  Co.,  35   Cal.  30.     As  to  pleadings  in 

9    49  L.  Ed.  642.  action,    see    Bulwer    etc.    Min.    Co.    v. 

'  118  Burns   v.   Hiatt,   149   Cal.   617,  Standard  etc.   Min.   Co.,  83   Cal.  589, 

117  Am.  St.  Eep.  157,  87  Pac.   196;  613,  23  Pac  1102,  1109. 
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eleventh  section  of  the  act  of  March,  1856,  "for  the  protection 
of  actual  settlers,  and  to  quiet  land  titles  in  this  state"  (Cali- 
fornia) does  not  apply  to  miners  engaged  in  simply  extracting 
gold  from  a  quartz  vein.  They  are  not  ''settled  upon,"  in  the 
sense  of  the  statute,  and  tv^o  years'  limitation  of  the  eleventh 
section  cannot  avail  them.124  This  section  only  applies  to  actions 
brought  to  recover  the  possession  of  lands,  after  the  issuance 
of  a  patent.125  Patent  for  a  placer  claim  will  pass  a  lode.^^*^ 
F.,  defendant,  began  suit  against  the  Volcano  Water  and  IMining 
Company,  to  subject  to  sale  the  ditch  of  that  name,  including 
aqueducts,  flumes,  culverts,  dams,  cabins,  etc.,  in  enforcement 
of  a  mechanic's  lien.  Subsequently,  the  ditch,  etc.,  was  sold  on 
a  judgment  in  favor  of  one  H.,  and  purchased  by  S.,  from  whom 
plaintiff,  as  judgment  creditor  of  the  company,  redeemed,  and 
in  due  time  received  the  sheriff's  deed.  Afterwards  F.  had  a 
decree  directing  a  sale  of  the  ditch,  etc.,  to  satisfy  his  lien. 
Plaintiff  sues  to  quiet  title,  alleging  that  F.'s  decree  is  fraudu- 
lent, that  he  has  no  lien,  and  that  he  is  about  enforcing  the 
decree,  which  is  a  cloud  on  plaintiff's  title.  It  was  held  that, 
aside  from  any  question  of  fraud,  the  action  lies;  that  the  exist- 
ence of  a  decree,  founded  upon  proceedings  taken  prior  to  plain- 
tiff's title,  and  seeking  to  condemn  the  property  by  virtue  of  an 
asserted  lien  older  than  such  title,  would  be  a  cloud  upon  that 
title.127 

Under  the  act  of  Congress  of  May  10,  1872,  declaring  that  only 
those  who  are  citizens  of  the  United  States,  or  have  properly 
declared  their  intention  to  become  such,  can  either  locate  or 
purchase  mineral  lands,  an  allegation  of  citizenship  or  its  equiva- 
lent is  necessary  to  constitute  a  good  complaint  in  a  proceeding 
to  determine  adverse  mining  claims  preliminary  to  the  issuance 
of  a  patent  therefor.^^s  g^^  j^  ^n  action  to  quiet  title  to  a  min- 
ing claim,  brought  in  a  state  court  the  question  of  citizenship  is 
immaterial.^28a  j^^^  -j-q  warrant  a  recovery  in  an  adverse  pro- 
ceeding by  a  party  whose  title  is  based  wholly  or  in  part  upon 
an  entry  and  location  by  a  corporation,  he  must  allege  and 
prove  the  organization  of  such  corporation  and  the  qualification 

124  Fremont  v.  Seals,  18  Cal.  435.  127  Head  v.   Fordyce,  17   Cal.   149. 

125  Morton  v.  Folger,  15  Cal.  275.  128  Keeler    v.    Truoman,    15    Colo. 

126  Crane's  Gulch  Min.  Co.  v.  Scber-  143,  25  Pac.  311.  See  Lee  Doon  v. 
i«r,  134  Cal.  350,  86  Am.  St.  Rep.  Tesh,  68  Cal.  43,  6  Pac.  97,  8  Pac.  621. 
279,  66  Pac.  487.  12 8a  Gruwell  v.  Eocco,  141  Cal.  417, 
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of  its  inembers.^29  Jq  guch  action  it  is  held  unnecessary  to  allege 
in  the  complaint  that  the  action  was  brought  in  respect  to  the 
property  mentioned  in  the  adverse  claim.^^'^  In  an  action  to 
quiet  title  to  a  vein  or  lode  it  is  sufficient  to  describe  such  lode 
by  its  name,  if  the  lot  or  mining  claim  in  which  it  has  its  apex 
is  specifically  described.^^^  The  complaint  in  an  action  to  quiet 
title  to  a  mining  claim  which  does  not  show  on  its  face  that  it  is 
brought  under  section  2326  of  the  United  States  Revised  Statutes 
is  not  defective  for  failing  to  allege  that  the  plaintiff  is  a  citizen 
of  the  United  States.^-^  ^he  jurisdiction  and  procedure  govern- 
ing such  action  depend  entirely  upon  the  constitution  and  laws 
of  the  state,  and  are  not  based  upon  section  2326  of  the  Revised 
Statutes  of  the  United  States.^^s 

§  6222.  Municipal  corporation. — A  municipal  corporation  can- 
not invoke  the  aid  of  a  court  of  equity  to  set  aside  a  grant  made 
by  its  authorities  when  the  grant  is  void.  Such  a  grant  being 
a  nullity,  casts  no  cloud  upon  the  title  of  the  corporation.i34  -j^j^g 
city  authorities  may  be  compelled  to  cancel  street  assessment 
liens  which  are  barred  by  the  statute  of  limitations.^35 

§  6223.  Notice. — In  an  action  to  quiet  title  against  parties 
claiming  from  the  same  source  of  title  through  a  prior  unre- 
corded conveyance,  it  is  necessary  to  aver  want  of  notice  of  the 
conveyance.^2® 

§  6224.  Outstanding  title. — In  an  action  to  quiet  title,  brought 
under  the  California  statute,  the  defendant  cannot  defeat  the 
plaintiff's  action  by  showing  an  outstanding  title,  unless  he  con- 
nects himself  therewith, ^37  qj.  jg  jj^  possession  himself.^^* 

74    Pac.    1028;     Buckley    v.    Fox,    8  Min.   Co.,   9   Nev.   240,   3   Sawy.   634, 

Idaho,  248,  67  Pac.   659.  Fed.   Cas.   No.   4989. 

129  Thomas  v.  Chisholm,  13  Colo.  134  Oakland  v.  Carpentier,  21  Cal. 
105,  21  Pac.  1019.  642. 

130  Hoifman  v.  Beecher,  12  Mont.  135  Cushing  v.  City  of  Spokane,  45 
489,  31  Pac.  92.  Wash.    193,    122    Am.    St.    Rep.    890, 

131  Bullion  etc.  Min.  Co.  v.  Eureka  87  Pac.  1121. 

Hill  Min.  Co.,  5  Utah,  3,  11  Pac.  515.  136  Lawton  v.  Gordon,  34  Cal.   36, 

132  Thompson    v.    Spray,    72    Cal.       91  Am.  Dec.  670. 

528,  14  Pac.  182.  137  Niagara  etc.  Min.  Co.  v.  Bunk- 

133  Altoona    etc.    Min.    Co.    v.    In-       er  Hill  etc.  Co.,  59  Cal.  612. 

tegral  etc.  Min.  Co.,  114  Cal.  100,  45  138  McGrath    v.    Wallace,    85    CaL 

Pac.    1047;    420   Min.    Co.   v.    Bullion       622,  24  Pac.  793. 
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§  6225.  Title  of  plaintiff. — The  legal  title  prevails  over  the 
equitable. ^3^  Plaintiff  cannot  sue  unless  he  has  an  interest  in 
the  title  ;^'*°  but  that  interest  may  be  merely  equitable.^*^  The 
fact  that  plaintiff  might  have  secured  title  by  deed  does  not  denj- 
him  the  benefit  of  his  title  by  adverse  possession.1^2  ^i^e  right 
of  possession  without  actual  possession  is  sufficient,!^-^  and  quiet- 
title  instead  of  ejectment  may  be  brought  by  such  a  one.^*^ 

§  6226.  Parties  plaintiff  and  defendant. — An  action  may  be 
brought  by  any  person  against  another  who  claims  an  estate  or 
interest  in  real  property  adverse  to  him,  for  the  purpose  of  de- 
termining such  adverse  elaim.i-*^  Minors  are  included.^^^  But 
it  cannot  be  maintained  by  a  landlord  against  his  tenant  in  pos- 
sesion, for  the  purpose  of  determining  the  validity  of  an  adverse 
title  set  up  by  the  tenant.^'*'^  Plaintiff  need  not  plead  her  mar- 
riage status,  as  a  married  woman  may  sue  alone  to  quiet  title.^'** 
Until  administration  of  an  estate  is  ended,  an  administrator  is 
the  proper  party  plaintiff  in  an  action  to  quiet  title  to  the  estate.^*^ 
But  under  section  1452  of  the  California  Code  of  Civil  Procedure 
heirs  or  devisees  may  themselves,  or  jointly  with  the  executor  or 
administrator,  maintain  the  action  against  any  one  but  the  execu- 
tor or  administrator.  Any  two  or  more  persons  claiming  any 
interest  in  land  under  a  common  source  of  title,  whether  holding 
as  tenants  in  common,  joint  tenants,  coparceners,  or  in  severalty, 
may  unite  in  one  action  against  any  person  claiming  an  adverse 
estate  therein  ;i^^*  and  this  rule  applies  to  devisees  receiving 
separate  moieties,  both  of  which  are  affected  by  the  same  cloud.^^^ 
One  tenant  in  common  of  real  property  may  maintain  an  action 
to  determine  the  validity  of  an  adverse  claim  of  title  thereto  by 

139  Spotswood  V.  Spotswood,  4  Cal.  144  Carlson  v.  Curren,  48  Wash. 
App.  711,  89  Pac.  362.  249,  93  Pae.  315. 

140  Lewis  V.  Clements,  21  Okla.  167,  145  Cal.  Code  Civ.  Proc,  §  738: 
95  Pac.  769.  Horn  v.  Jones,  28  Cal.  194. 

141  Holmes  v.  Wolfard,  47  Or.  93,  14G  Harding  v.  Harding,  46  Or. 
81  Pac.  819;  Van  Vranken  v.  Granite  178,  80  Pac.  97. 

County,   35   Mont.  427,   90   Pac.   164;  147  Van  Winkle  v.  Hinckle,  21  Cal. 

Consolidated  Plaster   Co.  v.   Wild,  42  342. 

Colo.  202,  94  Pac.  285.  148  Parsons  v.  Weis,  144  Cal.  410, 

142  Orack  v.  Powleson,  3  Cal.  App.  77  Pac.  1007. 

282,  85  Pac.  129.  149  Curtis  v.  Sutter,  15  Cal.  259. 

143  White    V.    McSorley,    47    Wash.  I49a  Cal.  Code  Civ.  Proc,  §  381. 
18,  91  Pac.  243.                                                 iso  Gillespie  v.  Gouly,  152  Cal.  643^ 

93  Pac.  856. 
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a  cotenant.^^1  If  neither  party  has  title  to  the  land,  neither  is 
entitled  to  a  judgment  against  the  other.1^2  j^^y  person  in 
possession  may  bring  an  action  against  any  party  who  claims 
an  estate  or  interest  adverse  to  him.^^^  And  the  action  may  be 
brought  b}'  the  party  in  possession  without  waiting  until  he  has 
been  disturbed  in  his  possession  by  legal  proceedings  against  him 
in  which  his  title  has  been  successfully  maintained.^"^  An  action 
cannot  be  maintained  against  the  street  commissioner  of  an  in- 
corporated city  to  quiet  title  to  land  alleged  to  be  a  public  street 
or  highway.  The  acts  of  such  ofucer  in  opening  streets  are  the. 
acts  of  the  city.^^^ 

The  possession  of  a  tenant  is  the  possession  of  his  landlord, 
and  is  sufficient  to  enable  the  latter  to  maintain  an  action  to 
quiet  title,  notwithstanding  the  tenant,  without  his  knowledge  or 
consent,  may  have  paid  rent  to  the  party  claiming  adversely.'^^* 
In  a  suit  to  quiet  title  to  the  real  property  of  a  deceased  testator, 
the  administrator,  a  living  devisee,  and  the  heirs  of  a  deceased 
devisee  may  properly  unite  as  parties  plaintiff.^-""  And  in  a  suit 
to  quiet  title  to  land  against  the  estate  of  a  deceased  person,  both 
the  personal  representative  of  the  decedent  and  his  heirs  at  law 
are  proper  parties  clefendant.^^s  A  trustee  holding  the  legal 
title  to  the  premises  in  controversy,  although  he  has  no  beneficial 
interest  therein,  is  a  proper  party  to  a  final  determination  of  the 
controversy,  and  may  be  brought  in  as  a  party  defendant  by  an 
amendment  to  the  complaint.^^^  In  an  action  to  quiet  title 
against  an  unfounded  claim  of  the  defendants,  a  mortgagee  of 
the  defendants  is  not  a  necessary  party. ^•^'^  Under  the  provisions 
of  the  Consolidation  Act  of  1850,  the  city  and  county  of  San 
Francisco  could  properly  be  made  a  party  defendant  in  an  action 
to  quiet  title  at  the  instance  of  a  private  person. i*^^  Where  the 
trustees  of  a  corporation  hold  property  in  trust  for  its  uses,  their 
ownership  and  possession  are  the  ownership  and  possession  of 

151  Eoss  V.  Heintzen,  36  Cal.  313.  157  Miller  v.  Luco,  80  Cal.  257,  22 

152  City   pf   San  Diego   v.   Allison,       Pac.  195. 

46  Cal.  1G2.  158  Louvall  v.  Gridley,  70  Cal.  507, 

153  Merced  Mining  Co.  v.  Fremont,       11  Pac.  777. 

7  Cal.  319,  68  Am.  Dec.  2G2.  159  PteynoMs    v.    Lincoln,    71    Cal. 

154  Id.;   Curtis  V.  Sutter,  15  Cal.  259.  183,  9  Pac.  176,  12  Pac.  449. 

155  Leet  V.  Eider,  48  Cal.  623.  I6O  Snodgrass  v.  Parks,  79  Cal.  55, 

156  Merchants'      State      Bank      v.  21  Pac.  429. 

Porter,  20  Colo.  216,  37  Pac.  960;  Am-  I6I  San  Francisco  v.  Holladay,  76 

ter  V.  Conlon,  22  Colo.  150,  43  Pac.  Cal.  18,  17  Pac.  942.  See  San  Frau- 
1002.  Cisco  V.  Itsell,  80  Cal.  57,  22  Pac.  74; 


3429  QUIETING  TITLE.  §§6227,6228 

the  corporation,  and  the  corporation  has  a  sufficient  interest  in 
the  property  to  bring  an  action  in  its  corporate  name  to  quiet 
title  thereto,  and  to  restrain  by  injunction  a  threatened  interfer- 
ence with  the  possession. 1^2  go  a  Roman  Catholic  archbishop, 
alleging  that  he  is  a  corporation  sole,  and  is  the  owner  and  seised 
in  fee  of  certain  land  which  he  holds  in  trust  for  the  Roman 
Catholic  Church,  has  a  sufficient  interest  to  maintain  an  action 
to  quiet  title. ^^^ 

§  6227.  Parties  defendant. — Plaintiff  may  make  all  the  adverse 
claimants  defendants,  even  though  there  be  no  privity  or  connec- 
tion between  them.^^^  The  plaintiff  filed  her  bill  to  remove  a 
cloud  upon  her  title  to  land  created  by  her  husband's  deed  to 
one  of  the  defendants,  and  she  joined  in  the  bill  three  other 
defendants,  one  of  whom  had  bought  a  portion  of  the  land  from 
the  plaintiff  and  her  husband,  and  two  of  whom  held  a  mortgage 
upon  the  property  executed  by  them.  It  was  held  that  the  latter 
were  unnecessary  parties,  as  the  grantee  in  the  deed  from  the 
husband  and  those  claiming  under  him  were  the  only  parties 
necessary  to  a  complete  adjudication  of  the  case.^^^  Sale  being 
made  by  plaintiff  of  the  same  land  to  two  different  vendees,  both 
such  vendees  are  necessary  parties  in  a  quiet-title  action  against 
one  of  them.^^*^  The  title  to  many  different  lots  may  be  quieted 
in  the  same  action  when  the  adverse  title  is  in  the  same  party.^'^'' 
All  persons  known  to  plaintiff  to  have  some  adverse  claim,  or 
other  persons  unknown  claiming  any  right,  may  be  made  de- 
fendants, besides  those  claiming  adversely  of  record ;  ^^^  but 
failure  of  plaintiff  to  examine  the  records  and  name  as  defend- 
ants all  adverse  claimants  does  not  invalidate  the  complaint 
against  defendants  named  and  served.^^* 

§  6228.  Adverse  possession — Public  property. — The  statutes 
giving  title  by  adverse  possession  after  a  certain  time  do  not 
apply  to  public  lands  held  for  a  public  purpose.^'^'^    One  holding 

People  V.   Holladay,   93   Cal.   241,   27  69    Pae.    420;    Larson    v.    Allen,    34 

Am.   St.   Eep.   186,   29   Pae.   54.  Wash.  113,  74  Pac.  1069. 

162  First  Baptist  Church  v.  Bran-  167  Mitchell  v.  Knott,  43  Colo.  135, 
ham,  90  Cal.  22,  27  Pac.  60.  95  Pac.  335. 

163  Mora  V.  LeRoy,  58  Cal.  8.  168  Cal.  Code  Civ.  Proc,  §  749. 

164  Carlson  v.  Curren,  48  Wash.  169  Blackburn  v.  Bucksport,  7  Cal. 
249,  93  Pac.  315.  App.  649,  95  Pac.  668. 

165  Peralta  v.  Simon,  5  Cal.  313.  170  City     of     Port     Townsend     v. 
16G  Birch  V.   Cooper,   136  Cal.   636,      Lewis,  34  Wash.  413,  75  Pac.  982. 
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land  under  an  executory  contract  from  the  state  cannot  acquire 
by  adverse  possession  from  the  state  until  he  is  entitled  to  a 
deed  from  the  state. ^'''i  Limitations  will  not  run  against  an 
action  to  maintain  a  railroad  right  of  way  granted  by  Congress.^^^ 

§  6229.  Adverse  possession. — Adverse  possession  which  will 
set  the  statute  of  limitations  running  is  of  two  kinds :  1.  Where 
possession  is  taken  without  color  of  title,  but  with  intent  to  claim 
the  fee  against  all  comers;  2.  "Where  possession  is  taken  under 
a  claim  of  title  founded  on  a  written  instrument  or  judgment  of 
a  court  of  competent  jurisdiction.^^s  n  [^  ^ot  necessary  that  one 
should  actually  live  on  or  be  on  lands  in  order  to  maintain  the 
actual  possession  necessary  in  a  suit  to  quiet  title.^'^^  Actual 
adverse  and  undisturbed  possession  of  land  for  a  period  exceeding 
the  time  prescribed  by  statute  for  the  enforcement  of  a  right  of 
entry  gives  to  the  possessor  a  right  of  undisturbed  enjoyment 
equivalent  to  a  perfect  title. ^^^  An  open,  notorious,  exclusive 
adverse  possession  for  twenty  3-ears  would  operate  to  convey  a 
complete  title  to  the  plaintiff,  as  much  so  as  any  written  con- 
veyance, a  title  of  the  highest  character,  the  absolute  dominion 
over  it.i"® 

In  Oregon,  a  naked  adverse  claim  of  title  by  adverse  possession, 
not  based  on  color  of  title,  is  not  sufficient  to  entitle  a  claimant 
not  in  possession  to  institute  a  suit  to  quiet  title,  or  to  make 
defendant  exhibit  his  title. i'^'''  Ownership  in  fee  carries  with  it 
the  possession,  in  absence  of  actual  entry  and  adverse  possession 

171  Hamilton  v.  Flournoy,  44  Or.  Huntington,  5  Pet.  438,  8  L.  Ed. 
97,  74  Pae.  483.  436;   Thompson  v.  Green,  4  Ohio  St. 

172  Oregon  Short  Line  R.  E.  Co.  T.  223;  Newcombe  v.  Leavitt,  22  Ala. 
Quigley,  10  Idaho,  770,  80  Pac.  401.  631;    Chiles  v.  Jones,  4  Dana    (Ky.), 

173  Kimball  V.  LohmaS,  31  Cal.  154.  483;  Alexander  v.  Pendleton,  8 
See,  also.  Page  v.  Fowler,  28  Cal.  605.  Cranch,  462,  3  L.  Ed.  624.      See  Ar- 

174  Maggs    V.    Morgan,    30    Wash.  rington    v.    Liscom,    34    Cal.    381,    94 

604,  71  Pac.  188.  Am.  Dec.  722,  and  cases  there  cited; 

175  Simson  v.  Eckstein,  22  Cal.  580;  Greene  v.  Couse,  127  N.  Y.  386,  24  Am. 
Le  Roy  v.  Rogers,  30  Cal.  229,  89  St.  Rep.  458,  28  N.  E.  15,  13  L.  R.  A. 
Am.  Dec.  88.  See,  also,  Cal.  Code  206;  Harn  v.  Smith,  79  Tex.  310,  23 
Civ.  Proc,  §§  323-326.  Am.    St.    Rep.    340,    15    S.    W.    240; 

176  Leffingwell  v.  Warren,  2  Black,  Parker  v.  Metzger,  12  Or.  407,  7  Pac. 

605,  jl7  L.  Ed.  261.  To  the  same  ef-  518 ;  Mitchell  v.  Campbell,  19  Or.  198, 
feet,  see  Stokes  v.  Berry,  2  Salk.  421;  24  Pac.  455;  Thompson  v.  Felton,  54 
Drayton    v.    Marshall,    Rice    Eq.    385,      Cal.  547. 

33    Am.    Dec.   84 ;    Jackson   v.   Right-  177  Muckle  T.  Good,  45  Or.  230,  77 

myre,    16   Johns.    327;     Bradstreet    v.       Pac.  743. 
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of  another.'^'^  Such  fee  ownership  may  be  derived  from  a  sheriff's 
deed  under  foreclosure  decree. ^"^^  A  right  of  prescription  is 
limited  by  the  character  and  extent  of  the  user  during  the  period 
requisite  to  acquire  the  right.^s*^ 

§  6230.  Possession. — Under  the  former  California  practice,  a 
party  out  of  possession  could  not  maintain  an  action  to  quiet 
title.  But  section  738  of  the  present  Code  of  Civil  Procedure 
gives  the  right  to  prosecute  the  action  generally,  without  refer- 
ence to  the  question  of  possession.^^i  And  the  complaint  need 
not  aver  that  the  plaintiff  has  been  in  possession  of  the  land 
within  a  period  of  five  years,  or  show  that  his  cause  of  action 
is  not  barred  by  the  statute  of  limitations.  If  it  does  not  appear 
upon  the  face  of  the  complaint  that  the  action  is  barred,  the 
question  can  only  be  presented  by  answer. ^^^  j^  such  action  it 
is  not  necessary  to  prove  that  the  defendants  held  the  possession 
adversely  to  the  plaintiffs,  or  that  the  plaintiffs  were  in  possession 
thereof.^8^  If  the  realty  is  not  in  the  actual  possession  of  any 
one,  parties  claiming  title  may  maintain  equitable  action  to  try 
title  thereto. ^8*  Possession  by  a  tenant  is  the  possession  of  the 
landlord.185 

§  6231.  Possession  of  part. — "Where  suit  was  brought  under 
section  254  of  the  Practice  Act  to  quiet  title  to  a  ranch,  and 
plaintiff  was  in  possession  of  a  portion  only,  the  suit  was  con- 
sidered as  brought  to  determine  the  title  to  that  portion,  and  no 
injunction  lay  to  restrain  parties  who  were  entire  strangers  to 
the  title  from  selling  that  portion,  as  their  conveyance  would 

1T8  Mitchell  V.  Titus,  33  Colo.  385,  182  Brusie  v.   Gates,    80    Cal.   462, 

80  Pac.  1042;   Christy  v.  Springs,  11  22  Pac.  284. 

Okla.  710,  69  Pac.  864.  183  Miller  v.  Luco,  80  Cal.  257,  22 

179  Colo.  Code  Civ.  Proc,  §  255;  Pac.  195.  That  a  court  of  equity  will 
Keener  v.  Wilkinson,  33  Colo.  445,  80  entertain  a  bill  to  remove  a  cloud  of 
Pac.  1043.  title  to  land  in  behalf  of  persons  not 

180  Chessman  v.  Hale,  31  Mont.  in  possession,  if  they  have  no  ade- 
577,  79  Pac.  254,  68  L.  R.  A.  410.  quate  remedy  at  law,  see  Sneathen  v. 

181  People  V.  Center,  66  Cal.  551,  Sneathen,  104  Mo.  201,  24  Am.  St 
5  Pac.  263,  6  Pac.  481 ;  Hyde  v.  Red-  Rep,  326,  16  S.  W.  497. 

ding,  74  Cal   493,  16  Pac.  380.      That  184  Rohrer    v.    Snyder,    29    Wash, 

it   is   in    Washington,    see    Spithill   v.  199,  69  Pac.   748. 

Jones,    3    Wash.    290,    28    Pac.    531;  1S5  Moran    &    Co.    v.    Palmer,    36 

Jackson  v.  Tatebo,  3  Wash.   456,  28  Wash.  684,  79  Pac.  476. 
Pac.  916.     See,  also,  Reiner  v.  Schro- 
der, 146  Cal.  411,  80  Pac.  517. 
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not  cloud  plaintiff's  title.  And  if  the  grantees  tinder  such  con- 
veyance should  invade  the  possession  of  plaintiff,  or  unlawfully 
detain  the  same,  the  remedy  at  law  is  ample.^^^  Where  the 
plaintiff  for  some  years  lived  upon  and  occupied  a  part  of  the 
land,  claiming  the  whole,  while  there  was  no  other  party  in 
adverse  possession  of  the  part  in  controversy,  this  extended  his 
possession  to  the  bounds  of  the  deed.^" 

§  6232.  Public  lands,  entry  upon. — When  a  party  is  authorized 
by  an  act  of  Congress  generally  to  enter  "in  any  land  office," 
etc.,  "a  quantity  of  land  not  exceeding,"  etc.,  he  is  limited  in 
his  selection  to  lands  subject  to  location,  and  cannot  take  lands 
already  sold  or  reserved  from  sale,  or  upon  which  a  pre-emption 
or  some  other  right  has  attached,  under  a  law  which  is  still  in 
force,  and  which  "covers"  and  protects  it.^^s  Congress,  in  the 
passage  of  the  act  of  July  1,  1864,  had  in  view  the  individual 
interest  of  bona  fide  settlers  upon  small  parcels  of  public  lands, 
as  well  as  the  common  interests  of  a  community  of  persons  so 
contiguously  settled  as  to  justify  the  establishment  of  a  town 
or  city,  and  did  not  intend  the  act  for  the  especial  benefit  of 
municipal  corporations,  and  to  authorize  under  its  sanction  an 
appropriation  of  private  property  to  public  use  without  com- 
pensation, or  an  arbitrary  confiscation  of  rights  of  property  for 
the  benefit  of  municipal  associations  or  corporations.  So  held 
in  an  action  where  the  defendant,  a  corporation,  had  laid  out  a 
plaza,  including  a  portion  of  the  plaintiff's  land,  settled  upon  for 
private  use.^^^  To  the  same  effect,  held,  in  a  case  where  the 
land  was  claimed  by  the  corporation  as  a  public  street.^^" 

If  neither  plaintiff  nor  his  predecessors  ever  occupied  or  filed 
a  possessory  claim  to  public  land,  a  quiet-title  action  cannot  be 
maintained.^^i  And  one  who  has  made  a  homestead  filing  and 
gone  into  possession  of  government  land,  but  has  not  obtained 
title,  cannot  quiet  title  as  against  one  claiming  an  interest  there- 
in.^^2    The  location  of  mineral  in  a  non-navigable  stream  running 

186  Curtis  V.  Sutter,  15  Cal.  259.  189  Jones  v.  City  of  Petaluma,  38 

187  Hicks  V.  Coleman,  25  Cal.  132,      Cal.  406. 

85  Am.  Dec.  103.  i^o  See  Alemany  v.   City  of   Peta- 

188  Chotard    v.    Pope,    12    "Wheat.       luma,  38  Cal.  553. 

587,  6  L.  Ed.  737;  Lytle  v.  State  of  191  Branca    v.    Ferrin,    10    Idaho, 

Arkansas,  9  How.  333,  13  L.  Ed.  159 ;  239,  77  Pac.  636. 

cited   in   Hutton   v.   Frisbie,    37    Cal.  192  Moore  v.  Hallidaj,  43  Or.  243, 

475.  99  Am.  St.  Rep.  724,  72  Pae.  801. 
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throi"i2:h  land  wliich  has  been  patented  without  any  re55erve  is  of 
no  avail  to  such  locator,  because  no  title  remains  in  the  govern- 
ment.^'** 

§  6233.  Elements  of  adverse  possession. — In  New  Mexico,  a 
person  claiming  ownership  of  land  by  limitations  must  have  been 
in  actual,  visible,  exclusive,  hostile,  and  continued  possession 
thereof  for  ten  years  ;i9^  in  California,  for  five  j-ears.^^^  The 
possession,  to  be  adverse,  must  be  open,  visible,  continuous,  and 
exclusive,  with  a  claim  of  ownership  such  as  will  notify  parties 
seeking  information  on  the  subject  that  the  premises  are  held 
against  all  titles  and  claimants. ^^^  A  holding  without  color  of 
title,  in  order  to  set  the  statute  of  limitations  to  running,  must 
be  actual,  and  evidenced  by  such  acts  of  use  as  the  land  is 
adapted  to.^^^  A  purchaser  at  a  tax-sale  cannot  hold  against  a 
grantee  of  the  original  owner  who  has  held  possession  against 
said  purchaser  for  more  than  seven  years.^^*  In  California,  ad- 
verse possession,  not  founded  on  a  written  instrument,  must 
show  that  claimant  or  his  predecessors  and  grantors  have  paid 
all  taxes  levied  and  assessed  on  the  land,  that  possession  has 
been  continuous  and  uninterrupted,  and  that  it  has  been  pro- 
tected by  a  substantial  inclosure,  or  that  the  land  has  been 
usually  cultivated  or  improved.^^^ 

§  6234.  Necessary  color  of  title. — The  statutes  providing  that 
adverse  possession  must  be  held  either  under  title  or  color  of 
title,  or  under  a  deed  duly  registered,  precludes  a  defendant  in 
ejectment  from  setting  up  possession  for  the  statutory  periods 
of  three  or  five  years  as  giving  title  by  adverse  possession  as 
against  his  own  deed  to  plaintiff.^o^'  In  Washington,  paying 
taxes  upon  land  held  by  one  in  possession  without  any  color  of 

193  Kirby  v.  Potter,  138  Cal.  686,  19S  Crocker  v.  Dougherty,  139  Cal. 
72  Pac.  338.  521,  73  Pac.  429. 

194  Johnston  v.  City  of  Albuquer-  199  Nathan  v.  Dierssen,  146  Cal. 
que,  12  N.  Max.  20,  72  Pac.  9.  63,  79  Pac.  739;  Diguan  v.  Nelson,  20 

195  Cal.  Code  Civ.  Proc,  §  321;  Utah,  186,  72  Pac.  936;  Kline  v. 
Nathan  v.  Dierssen,  146  Cal.  63,  79  Stein,  30  Wash.  189,  70  Pac.  235; 
Pac.  739.  Biggart  v.  Evans,  36  Wash.   212,   78 

196  Wade  V.  Crouch,  14  Okla.  593,  Pac.  925. 

78  Pac.  91.  200  Goldman  v.   Sotelo,  8  Ariz.  85, 

197  Hamilton  v.  Flournoy,  44  Or.  68  Pac.  558;  Tully  v.  Tully,  137  Cal. 
97,  74  Pac.  483.  60,  69  Pac.  700;   Mann  v.  Mann,  141 

Cal.  326,  74  Pac.  995. 
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title  for  the  period  of  seven  years  does  not  give  title.^o^  Tho 
erection  of  cheap  shanties  upon  land  occupied  by  one  claiming' 
title,  which  is  in  litigation,  is  not  such  a  disseisin  as  will  render 
the  occupation  adverse.202 

A  sheriff's  deed  gives  a  color  of  title,  though  it  includes  in 
its  description  land  not  belonging  to  the  judgment  debtor.203 
A  verbal  agreement  accompanying  a  deed  to  certain  lots,  that 
land  between  the  lots  and  the  street,  used  as  part  of  the  street, 
should  go  with  the  lots,  is  sufficient  to  give  color  of  title  to  support 
adverse  possession. ^^^  A  conveyance  which  purports  to  convey, 
though  it  passes  no  actual  title,  still  gives  a  color  of  title.^o^ 
One  entering  land  under  bond  for  a  title  does  not  hold  by  ad- 
verse possession  until  such  a  time  as  he  agrees  to  forfeit  and  to 
quitclaim  to  the  owmer.^os  A  certificate  of  sale  acquired  by  the 
purchaser  at  mortgage  foreclosure  constitutes  color  of  title.^"''' 
And  this  is  so  where  the  foreclosure  is  upon  the  life  tenancy 
only.-*^3  The  rule  that  the  holder  of  the  legal  title  is  in  con- 
structive possession  controls  as  against  a  transaction  remote  in 
time,  upon  which  evidence  is  difficult  to  obtain,  in  which  such 
lands  were  omitted  from  the  description.^o^ 

§  6235.  Beginning  of  adverse  possession. — Limitations  as  to 
a  claim  under  a  Mexican  grant  held  in  adverse  possession  do  not 
begin  to  run  until  confirmed  by  the  issue  of  the  patent  to  claim- 
ants.210  A  claim  arising  from  sheriff's  sale  dates  from  the  receipt 
of  the  certificate  of  sale,  and  not  from  the  deed  pursuant  there- 
tQ  211  Where  a  person  has  held,  by  a  substantial  fence  and  by 
ordinary  cultivation,  for  a  period  of  twenty  years,  the  fact  that 
he  has  not  held  for  a  period  of  seven  years  after  the  receipt  of 
patent  by  his  adverse  claimant  does  not  deprive  him  of  his  right 
of  title  by  adverse  possession.212 

201  City  of  Port  Townsend  v.  207  Olson  v.  Howard,  38  Wash.  15, 
Lewis,  34  Wash.  413,  75  Pae.  982.               80  Pac.  170 ;   Cox  v.  Tompkinson,  3» 

202  Blake  v.  Shriver,  27  Wash.  593,      Wash.  70,  80  Pac.  1005. 

68  Pac.  330.  208  Webb  v.  Winter,  135  Cal.  445, 

203  Hamilton   v,    Flournoy,   44   Or.       67  Pac.  691. 

97,  74  Pac.  483.  209  Evans  v.  Welch,   29   Colo.  355, 

204  Hesscr  v.   Siepmann,   35  Wash.       68  Pac.  776. 

14,  76  Pac.  295.  210  Adams   v.    Hopkins    (Cal.),   69 

205  Schlageter    v.    Gude,    30    Colo.       Pac.  228. 

310,  70  Pac.  428.  211  Philadelphia  Mortg.  etc.  Co.  v. 

2K)6  Brownlee  v.  Williams,  32  Colo.       Palmer,  32  Wash.  455,  73  Pac.  501- 
502,  77  Pac.  250.  212  Toltec   Ranch    Co.    v.    Babcock, 

24  Utah,  183,  66  Pac.  876. 
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Successive  possessions  may  be  tacked  on  to  each  other  upon 
proof  that  the  particular  premises  claimed  were  included  in  the 
transfer.213 

§  6236.  Hostile  possession. — Open,  notorious,,  uninterrupted, 
and  peaceable  possession  of  land  under  a  claim  of  right  will  be 
presumed  to  have  been  adverse  from  its  inception  as  to  the 
holder  of  the  legal  title,  though  not  in  its  character  hostile. ^i* 
There  must  have  been  an  intention  for  the  period  required  to 
claim  in  hostility  to  the  title  of  the  real  owner.^i^  Possession  by 
the  grantee  of  land  reserved  by  the  grantor  adjoining  a  street 
does  not  extinguish  title  in  such  grantor,  unless  such  possession 
is  shown  to  be  adverse. ^i^  A  city  occupying  part  of  a  lot  for 
the  site  of  an  engine-house  cannot  claim  the  lot  by  right  of 
adverse  possession  if  it  has  been  assessing  the  lot  to  the  owner 
of  the  legal  title  and  collecting  the  taxes  from  him.^i'^ 

§  6237.  Amicable  possession  becoming  adverse. — A  railroad 
company  which  enters  and  occupies  a  strip  of  land  with  permis- 
sion of  a  city  cannot  thereafter  claim  adverse  possession  thereto.-^* 
And  the  same  rule  applies  if  the  railroad  company  is  to  erect  a 
station  and  stop  trains  upon  the  land  given  to  it  for  use.^ia  When 
the  relation  of  landlord  and  tenant  has  existed,  possession  of  the 
tenant  is  deemed  possession  of  the  landlord  until  the  expiration 
of  five  years  from  the  time  of  the  last  payment  of  rent,  though 
the  tenant  may  have  claimed  to  hold  adversely.220  A  cotenant 
receiving  a  deed  to  the  premises  from  his  cotenants  is  not  there- 
upon presumed  to  set  up  an  adverse  claim  against  the  landlord.-^! 
Mere  continuance  of  occupancy  by  the  legal  owner  of  land  is 
sufficient  as  against  the  holder  of  a  tax-certificate  entitling  him 
to  a  deed.222  But  the  fact  that  the  father,  who  had  conveyed 
title  to  his  children,  remained  in  possession  for  more  than  eight 

213  Evans  v.  Welch,  29  Colo.  355,  217  Hesse  v.  Strode,  10  Idaho,  250, 
68  Pac.  776.  77  Pac.  634. 

214  Toltec   Eanch   Co.    v.   Babcock,  218  Oregon  City  v.  Oregon  etc.  K. 
24  Utah,  183,  66  Pac.  876;   affirmed,  R.  Co.,  44  Or.  165,  74  Pac.  924. 

191    U.    S.    542,    48   L.    Ed.    294,    24  219  Southern   California   R.   R.   Co. 

Sup.  Ct.  169.  V.  Slauson  (Cal.),  68  Pac.  107. 

215  City     of     Port     Townsend     v.  220  Cal.  Code  Civ.  Proc,  §  326. 
Lewis,  34  Wash.  413,  75  Pac.  982.  221  Allen  v.  McKay  &  Co.    (Cal.), 

216  Evans  v.  Welch,  29  Colo.  355,  70  Pac.  8. 

68  Pac.  776.  222  Crocker  v.  Dougherty,  139  Cal. 

521,  73  Pac.  429. 
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years,  up  to  the  time  of  his  death,  does  not  divest  them  of  their 
title.223  HoAvever,  where  the  land  is  vacant  and  unimproved, 
such  a  grantor  may  acquire  back  the  title  by  adverse  possession. ^s* 

§  6238.  Possession  by  mistake. — Entry  upon  land  of  another, 
as  public  land,  by  mistake  does  not  in  any  degree  dispossess  the 
true  owner  of  title.225  So  the  making  of  improvements  upon 
adjoining  land,  or  inclosing  it  by  fences,  under  the  mistake  that 
one  is  making  them  upon  his  own  land,  does  not  constitute  an 
adverse  possession.226  One  who  buys  a  lot  inclosed  by  a  fence 
which  erroneously  includes  a  strip  of  land  twenty-one  inches 
wide,  who  improves  such  land,  and  builds  so  that  the  drip  of 
the  eaves  of  the  house  fall  upon  such  land,  acquires  title  thereto 
by  adverse  possession.22"  Where  a  survey  is  made  and  a  bound- 
ary fence  built,  the  one  claiming  such  line  as  the  true  line,  and 
repudiating  subsequent  surveys,  is  holding  by  adverse  posses- 
sion.228 

§  6239.  Continuoiis  possession. — ^Breaches  in  an  inelosure  do 
not  destroy  adverse  possession  unless  they  are  left  for  such  length 
of  time  as  to  show  that  the  occupant  does  not  intend  to  continue 
the  exclusive  use  of  the  premises.229  Where  a  person  receives  a 
deed  to  certain  premises,  and  takes  possession  thereof,  but  by 
mistake  several  acres  are  omitted  in  the  description,  title  to  the 
omitted  portion  is  fully  acquired  by  adverse  possession  after  the 
statutory  time  from  the  receipt  of  the  first  deed.^^o 

A  right  of  way  acquired  by  prescription  is  not  affected  by  a 
temporary  interruption  of  the  use,  owing  to  the  obstruction  of 
the  way  by  a  third  person  on  other  land.^^i  Filing  a  petition 
in  bankruptcy  does  not  interrupt  the  running  of  the  period 
of  limitations  for  the  possession  of  property  claimed  as  a  home- 
stead.232 

223  Tully  V.  Tully,  137  Cal.  60,  69  228  Gist  v.  Doke,  42  Or.  225,  70 
Pac.  700.  Pac.  704. 

224  Bird  V.  Whetstone,  71  Kan.  430,  229  Jones  v.  Hodges,  146  Cal.  160, 
80  Pac.  942.  79  Pac.  869. 

225  Yesler's  Estate  v.  Holmes,  39  230  West  v.  Edwards,  41  Or.  609, 
Wash.  34,  80  Pac.  851.  69  Pac.  992. 

226  Suksdorf  v.  Humphrey,  36  231  Cavanaugh  v.  Wholey,  143  Cal. 
Wash.   1,   77   Pac.   1071;   Brownlee  v.  164,  76  Pac.  979. 

Williams,  32  Colo.  502,  77  Pac.  250.  232  Harris  v.  Duarte,  141  Cal.  497, 

227  Erickson   v.    Murlin,   39   Wash.       70  Pac.  298,  75  Pac.  58. 
43,  80  Pac.  853. 
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§  6240.  Possession  pleaded. — In  California,  under  the  code 
sections  requiring  adverse  possession  to  be  actual,  open,  and 
notorious,  and  in  hostility  to  plaintiff's  title,  and  under  a  claim 
of  title,  exclusive  of  any  other  right,  which  occupation  shall  have 
been  continuous  and  uninterrupted  for  more  than  five  years,-^^ 
and  under  code  section  325,  requiring  payment  of  taxes  assessed, 
a  plea  of  prescriptive  title  is  not  defective  for  failure  to  allege 
that  the  possession  was  peaceable.^^*  An  allegation  that  plaintiff 
"is  now,  and  she  and  her  grantors  have  been,  in  the  actual,  open, 
notorious,  and  adverse  possession  under  color  of  title  and  claim 
of  right  for  more  than  ten  years  last  past,"  is  a  sufficient  allega- 
tion of  adverse  possession.^^s  The  facts  showing  the  existence 
of  the  right  should  be  pleaded.^^e  An  allegation  that  defendant 
holds  under  a  warranty  deed  "from  the  owner,"  and  had  paid 
taxes,  etc.,  sufficiently  alleges  a  holding  under  color  of  title,  as 
against  a  general  demurrer.^s? 

§  6241.  Rescission  of  contract — Return  of  purchase  money. — 
Where  the  purchaser  of  land  pays  a  deposit  on  account  of  the 
sale,  under  an  agreement  with  the  vendor  by  which  he  was  to 
have  the  deposit  returned  to  him  if  the  title  should  not  be  satis- 
factory, and  it  appears  that  the  purchaser  is  entitled  to  a  return 
of  the  deposit,  the  vendor  cannot  have  his  title  quieted  against 
the  purchaser  until  he  first  restores  the  money  received. -^^  Where 
the  contract  of  sale  provides  for  a  rescission  of  the  contract  by 
the  vendor  upon  default  of  the  purchaser  in  payment  of  purchase 
money,  in  an  action  to  quiet  title  by  the  vendor  the  facts  entitling 
the  defendants  to  a  return  of  the  purchase  money  must  be 
specifically  pleaded ;  and  if  it  appears  that  the  vendor  was  ready 
and  willing  to  comply  with  his  contract,  and  the  purchaser  or 
those  claiming  under  him  were  not  able  or  willing  to  comply 
with  the  contract  of  purchase,  the  vendor  may  treat  the  contract 
as  abandoned,  and  maintain  his  action  to  quiet  title,  without  a 
return  of  the'  purchase  money  received.^^s    An  action  to  remove 

233  Cal.    Code    Civ.    Proc,    §§    322-  236  Coleman  v.  Hines,  24  Utah,  360, 
324.  67  Pae.  1122. 

234  Montecito  Valley  Water  Co.  v.  237  Jones  v.  Herrick,  35  Wash.  434, 
City  of  Santa  Barbara,  144  Cal.  578,  77  Pac.  798. 

77  Pac.  1113.  238  Benson  v.  Shotwell,  87  Cal.  49, 

235  Hesser  v.  Siepmann,  35  Wash.       25  Pac.  249. 

14,  76  Pac.  295.  239  Stratton  v.  California  Land  etc. 

Co.,  86  Cal.  353,  24  Pac.  1065. 
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a  cloud  on  plaintiff's  title,  on  account  of  an  option  given  de- 
fendant to  purchase,  which  has  been  declared  forfeited  before 
commencement  of  the  action,  is  not  an  action  to  declare  a  for- 
feiture.^^o  Where  plaintiff  sells  the  same  land  on  contract  to 
two  different  vendees,  and  thereafter  sues  one  to  quiet  title,  the 
other  vendee  is  a  necessary  party.^^i 

§  6242.  Adverse  possession — Payment  of  taxes. — In  pleading 
a  title  acquired  by  adverse  possession,  the  claimant  need  not 
allege  that  the  taxes  on  the  land  have  been  paid,  as  required 
by  section  325  of  the  California  Code  of  Civil  Procedure.  The 
fact  that  the  taxes  have  been  paid,  if  essential,  is  a  matter  of 
evidence  only,  and  not  of  pleading.242  Payment  of  taxes  after 
suit  brought  will  give  no  title. 2^3 

§  6243.  Who  bound  by  judgment. — One  who  purchases  from 
the  defendant  during  the  pendency  of  an  action  to  quiet  title, 
in  which  action  a  lis  pendens  has  been  filed,  is  bound  by  the 
judgment  rendered  therein.^**  Although  a  decree  quieting  title 
is  not  in  rem,  strictly  speaking,  it  fixes  and  settles  the  title  to 
real  estate,  and  to  that  extent  partakes  of  the  nature  of  a  judg- 
ment in  rem.^^s 

§  6244.  Defense  of  equal  equities. — Where  in  an  action  to 
quiet  title  to  land  both  parties  show  an  equal  equity,  but  one  has 
also  the  legal  title,  he  who  has  the  legal  title  must  prevail.^^^ 

§  6245.  Insufficient  defense. — Where  the  defendant  in  an  ac- 
tion to  quiet  title  to  a  mining  claim  on  the  public  lands  set  up  in 
a  supplemental  answer  both  abandonment  and  forfeiture  by  the 
plaintiffs  of  their  asserted  title  and  possession  to  said  claim  after 
suit  commenced,  but  failed  to  set  up  any  subsequently  acquired 
rights  therein  by  himself,  it  was  held  that  said  matters  were 
unavailing  to  defendant  as  defenses  to  the  action. ^•i''     The  fact 

240  Merk  v.  Bowery  Min.  Co.,  31  244  Haynes  v.  CalJerwood,  23  Cal. 
Mont.  298,  78  Pac.  519.  409. 

241  Birch  V.  Cooper,  136  Cal.  636,  245  Fredericks  v.  Judah,  73  Cal. 
69    Pac.    420 ;    Larson    v.    Allen,    34  604,  15  Pac.  305. 

Wash.  113,  74  Pac.  1069.  246  Maina  v.  Elliott,  51  Cal.  8. 

242  Ball  V.  Nichols,  73  Cal.  193,  14  247  Pralus  v.  Pacific  G.  &  S.  M.  Co., 
Pac.  831.                                                            35  Cal.  30. 

243  Vietzen  v.  Otis,  46  Wash.  402, 
90  Pac.  264. 
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that  defendant's  denials  are  insufifieient  does  not  entitle  plaintiff 
to  judgment  on  the  pleadings,  if  defendant  has  set  up  a  sufficient 
affirmative  defense  in  his  answer  or  cross-complaint.-^^ 

§  6246.  Possession. — If  the  answer  in  an  action  to  quiet  title 
admits  plaintiff's  ownership  in  fee  simple  and  possession,  the 
rightfulness  of  the  possession  follows  the  admission,  and  even 
if  plaintiff  went  into  possession  by  leave  of  defendant's  tenant, 
he  is  not  estopped  from  denying  defendant's  title. ^^^  If  a  com- 
plaint to  quiet  title  avers  plaintiff's  possession,  and  the  answer 
admits  the  averment,  this  admission  is  not  avoided  by  a  special 
averment  that  plaintiff  obtained  possession  by  collusion  with 
defendant's  tenant.^^^  j^  a,n  action  to  determine  an  adverse 
claim,  the  objection  that  the  plaintiff  had  not  at  the  commence- 
ment of  the  action  actual  possession  of  the  premises  must  be 
distinctly  taken  by  the  answer,  and  before  going  to  trial  on  the 
merits,  or  it  will  be  waived.^^i  A  defendant  seeking  to  recover 
possession  makes  a  good  defense  by  setting  out  in  his  answer 
and  cross-complaint  the  facts  which  show  him  to  be  the  owner 
and  entitled  to  possession,  though  he  does  not  plead  in  the  exact 
formula  of  the  code.^^s 

§  6247.  Cross-complaint. — In  an  action  to  quiet  title,  affirma- 
tive relief  must  be  sought  by  cross-complaint.^^s  a  cross-com- 
plaint is  proper  when  it  seeks  to  enforce  an  equitable  title  against 
the  plaintiff  as  the  holder  of  the  legal  title. ^^4  Defendant  in  an 
action  at  law  may  file  a  cross-complaint  in  equity  to  have  the 
conveyance  vacated  on  the  ground  of  fraud. ^^s  A.  counterclaim 
must  arise  out  of  a  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. -^^  A  cross- 
complaint  is  permitted  where  defendant  asks  affirmative  relief 
relating  to  or  dependent  on  a  contract  or  transaction  on  which 

248  MeCroskey    v.    Mills,    32    Colo.  253  Bacon  v.  Eice,  14  Idaho,   107, 
271,  75  Pac.  910.  93  Pac.  511. 

249  Reed    V.    Calderwood,    32    CaL  254  Wiuter    v.    ]\TcMil1aTi,    87    Cal. 
109.  256,    22   Am.    St.   Eep.    243,   25   Pac. 

250  Id.  407. 

251  Jones  V.  Collins,  16  "Wis.  594.  255  Wood  v.   Fisk,   45   Or.   276,   77 

252  MeCroskey    v.    Mills,    32    Colo.  Pac.    128,    738;    Or.    B.    &    C.    Codes, 
271,  75  Pac.  910.  §  391. 

256  Cal.  Code  Civ,  Proc,  §  438. 
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the  action  is  brought,  or  affecting  the  property  to  which  the 
action  relates.^^'^  The  cla?ra  of  defendant  for  damages  because 
plaintiff  refused  to  allow  him  to  proceed  in  digging  a  well  upon 
the  premises,  the  payment  for  which  was  to  be  proportioned  to 
the  amount  of  flow  obta'.ned,  is  not  a  proper  foundation  for  a 
cross-complaint  in  an  action  to  quiet  title. -^^  In  an  action  under 
the  statute  of  North  Dakota  2^9  to  determine  adverse  "estates 
and  interests"  in  real  estate,  the  defendant  may,  by  answer,  in 
addition  to  a  denial  of  the  plaintiff's  title,  allege  facts  which 
show  title  in  himself,  and  ask  that  such  title  be  quieted  and  con- 
firmed by  the  court.  Such  new  matter,  when  properly  pleaded, 
constitutes  a  counterclaim  within  the  meaning  of  the  statute,-^** 
and  constitutes  a  cause  of  action  in  favor  of  defendant,  and 
against  plaintiff,  which  is  "connected  with  the  subject  of  the 
action."  To  such  counterclaim,  if  not  demurred  to,  the  plaintiff 
must  respond  by  a  reply,  and,  if  none  is  served,  the  defendant 
may  move  for  judgment.-''^ 

Defendant,  a  purchaser  at  a  foreclosure  of  mortgage  sale,  need 
not  in  his  cross-complaint  allege  that  plaintiff  was  a  party  to  the 
foreclosure  suit.  He  is  an  innocent  purchaser  for  value,  bound 
only  by  such  outstanding  unrecorded  iiens  as  he  has  actual  notice 
of.-'52 

§  6248.  Abatement  of  action. — The  pendency  of  an  action  to 
quiet  title  to  land  will  not  abate  a  subsequent  action  between  the 
same  parties  to  recover  possession  of  the  same  land  in  which  the 
same  facts  are  litigated.^c^  A  former  judgment  in  ejectment  is 
not  conclusive  as  to  title  as  against  a  defendant  found  not  to  be 
in  possession.2C4 

§  6249.  Eeplication,  or  reply. — The  statement  of  new  matter 
in  the  answer  in  avoidance  or  in  defense  must  at  trial  be  deemed 
controverted  by  the  opposite  party.^^^ 

257  Meyer  v.  Quiggle,  140  Cal.  495,  262  Jones  v.  Herriek,  35  Wash.  434, 
74  Pac.  40.  77  Pac.  798. 

258  Id.  263  Bolton  V.  Landers  (No.  1),  27 

259  N.  Dak.   Comp.   Laws,   §   5449.  Cal.   104. 

260  N.  Dak.  Comp.  Laws,  §  4915,  264  Loftus  v.  Marshall,  134  Cal. 
gubd.  1.  394,   86    Am.    St.   Eep.    286,    66   Pac. 

261  Power  V.  Bowdle,  3  N.  Dak.  571;  Heilig  v.  Parlin,  134  Cal.  99, 
107,  44  Am.  St.  Eep.  511,  54  N.  W.  66  Pac.  186. 

404,  21  L.  K.  A.  328.  265  Drinkwater    v.    Hollar,    6    CaL 

App.  117,  91  Pac.  664. 
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§  6250.  Limitations. — Any  person  claiming  title  or  right  of 
possession  must  show  himself  or  his  predecessor  to  have  been 
seised  or  possessed  of  the  premises  within  five  years  before  com- 
mencement of  the  act  complained  of,  and  no  entry  upon  land  is 
deemed  sufficient  or  valid  as  a  claim,  unless  action  thereon  be  com- 
menced within  one  year  after  such  entry,  and  within  five  years 
from  the  time  when  the  right  to  make  it  descended  or  accrued.^es* 

§  6251.  Special  answer. — The  answer  need  only  deny  plain- 
tiff's title. -<^*^  But  in  order  to  set  up  an  equitable  title  against 
plaintiff's  legal  title,  it  should  be  pleaded.-^^  The  defendant  in 
an  answer  to  quiet  title  may  specially  plead  that  the  plaintiff 
has  only  a  lien,  or  any  interest  less  than  he  claims,  and  that  the 
defendant  has  an  equitable  title,  or  any  interest  in  the  land, 
either  paramount  or  subordinate  to  that  of  the  plaintiff,  and  the 
decree  of  the  court  should  declare  the  rights  of  the  parties  in  the 
property  accordingiy.^^s 

§  6252.  General  denial. — A  general  denial  in  an  answer  to  an 
unverified  complaint  by  an  administrator  in  an  action  to  quiet 
title  puts  in  issue  the  plaintiff's  title  and  position  as  administra- 
tor, and  a  demurrer  to  such  answer  cannot  properly  be  sus- 
tained.269 

§  6253.    Another  action  pending. — An  allegation  in  the  answer 

that  another  action  is  pending  between  the  parties  for  dissolution 

of  a  copartnership  and  settlement  of  accounts  is  immaterial,  and 

cannot  bar  the  right  of  the  plaintiff  to  have  his  title  or  interest 

in  the  property  in  controversy  determined  in  an  action  to  quiet 
title.270 

§  6254.  Burden  of  proof. — In  an  action  to  quiet  title,  the 
burden  rests  upon  the  plaintiff  to  show  title  in  himself;  and  if 
he  fails  to  make  out  a  case,  he  is  not  entitled  to  recover.^'^i    Proof 

2C5a  Cal.  Code  Civ.  Proc,   §§  318-  Imp.  Co.,  139  Cal.  370,  69  Pac.  1064, 

320.  72  Pac.  988. 

266  Butterfield  v.  Graves,  138  Cal.  268  Pennie  v.  Hildreth,  81  Cal.  127, 
155,    71    Pac.   510;    Williams   v.   City  22  Pac.  398. 

of  San   Pedro,   153    Cal.   44,   94   Pac.  2G9  Id. 

234;  Peterson  v.  Plunkett,  4  Cal.  App.  270  Id. 

302,  88  Pac.  283.  271  Winter    v.    McMillan,    87    Cal. 

267  United  Land   Assoc,  v.  Pacific  2.'56,  22  Am,  St.  Eep.  243,  25  Pac.  407. 
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that  plaiatifl  has  legal  title  and   defendant  an  equitable  title 
entitling  him  to  a  conveyance  does  not  quiet  title  in  defeudaut.-'^^ 

§  6255.  Judgment,  or  decree. — Though  the  complaint  claims 
an  ownership  in  fee  to  a  ditch,  yet  the  court  may  find  a  right  in 
the  nature  of  an  easement,^^^  qj.  ^n  undivided  half-interest.^"* 
A.  decree  compelling  the  cancellation  of  assessment  liens  of  record 
on  account  of  lapse  of  time  should  not  make  such  cancellation 
indicate  a  payment  of  the  assessments.^^s  -pi^e  court  should  in  its 
decree  declare  and  define  the  interests  of  the  respective  parties 
as  established  by  the  evidence.^'^s  The  general  prayer  is  sufficient 
to  support  an  injunction,  if  the  facts  v^arrant  it.^'^'^  A  perpetual 
injunction  against  asserting  any  claim  to  the  property,  being 
merely  ancillary  to  the  principal  relief,  and  unnecessary  to  make 
it  effectual,  is  not  prejudicial  to  defendant.^^^  ^  decree  quieting 
title  cannot  be  given  where  no  conflict  of  claims  is  shown.^^* 


FORMS  IN  QUIET-TITLE. 

§  6256.    Complaint  on  claims  to  real  property. 

Form  No.  1719. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  one  A.  B.  is  now  deceased,  and  at  the  time  of  his  death 
was  seised  in  fee  simple  of  certain  real  property  in  the  town 
of  .  .  . ,  county  of  .  .  . ,  bounded  as  follows:     [Description.] 

II.  That  in  his  lifetime  the  said  A.  B.  made  and  published  his 
last  will  and  testament,  whereby  he  devised  the  plaintiff  all  his 
said  property. 

III.  That  the  said  A.  B.  died  on  the  .  .  .  day  of  .  .  . ,  19. .  , 
at  .  .  ,  [etc.,  alleging  probate  of  will  and  distribution  to  plaintiff.] 

272  Eobinson  v.  Muir,  151  Cal.  118,  276  Peterson  v  Gibbs,  147  Cal.  1, 
90  Pac.  521.  109  Am.  St.  Kep.  107,  81  Pae.  121. 

273  Bashore  v.  Mooney,  4  Cal.  App.  277  City  of  Los  Angeles  v.  Los  An- 
276,  87  Pac.  553.  geles  Farming  etc.  Co.,  152  Cal.  645, 

2T4  Tabler  v.  Peverill,  4  Cal.  App.       93  Pac.  869,  1135. 
671,  88  Pac.  994.  278  Dorris  v.  McManus,  3  Cal.  App. 

275  Gushing  v.  City  of  Spokane,  45       576.  86  Pac.  909;  Eichey  v.  Bues,  31 
Wash.  193,  122  Am.  St.  Eep.  890,  87       Utah,  262,  87  Pac.  903. 
Pac.  1121.  279  Mason  v.  Long,   49   Wash.    IS, 

94  Pae.  646. 
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IV.  That  the  said  property  is  now,  aud  has  been,  for  the  .  .  . 
years  last  past,  in  the  actual  possession  of  the  plaintiff  [or,  is 
now,  and  has  been,  for  the  .  .  .  years  last  past,  in  the  actual 
possession  of  the  plaintiff,  and  was  during  the  .  .  .  years  imme- 
diately preceding  that  period,  in  the  actual  possession  of  the  said 
deceased]. 

V.  That  the  defendant  unjustly  claims  an  estate  or  interest 
[state  what]   in  said  property. 

"Wherefore,  the  plaintiff  demands  judgment: 
1.  That  the  defendant  be  forever  barred  from  all  claim  to  any 
estate  of  inheritance  or  freehold  in  said  property. 


§  6257.    The  same — Another  form. 

Form  No.  1720. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  he  is  now,  and  for  a  long  time  hitherto  has  been,  the 
owner  and  in  the  possession  of  that  certain  lot,  piece,  or  parcel  of 
land,  situated,  lying,  and  being  in  the  county  of  ... ,  state  of 
.  .  . ,  and  bounded  and  described  as  follows,  to-wit :  [Describe 
property.] 

II.  That  the  said  defendant  claims  an  estate  or  interest  therein 
adverse  to  the  said  plaintiff. 

III.  That  the  claim  of  the  said  defendant  is  without  any  right 
whatever,  and  that  the  said  defendant  has  not  any  estate,  right, 
title,  or  interest  whatever  in  said  land  or  premises,  or  any  part 
thereof. 

Wherefore,  the  plaintiff  prays : 

1.  That  the  defendant  may  be  required  to  set  forth  the  nature 
of  his  claim;  and  that  all  adverse  claims  of  the  defendant  may 
be  determined  by  a  decree  of  this  court. 

2.  That  by  said  decree  it  be  declared  and  adjudged  that  the 
defendant  has  no  estate  or  interest  whatever  in  or  to  said  land 
and  premises ;  and  that  the  title  of  plaintiff  is  good  and  valid. 

3.  That  the  defendant  be  forever  enjoined  and  debarred  from 
asserting  any  claim  whatever  in  or  to  said  land  and  premises 
adverse  to  the  plaintiff,  and  for  such  other  relief  as  to  this  hon- 
orable court  shall  seem  meet  and  agreeable  to  equity,  and  for 
his  costs  of  suit. 
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§  6258.     Complaint — Claim  based  on  execution  sale. 

Form  No.  1721. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  .,  19..,  he  commenced  an  action 
in  the  [state  the  court],  against  the  said  C.  D.  and  one  E.  F., 
and  afterwards,  to-wit,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  by  the 
consideration  and  judgment  of  the  said  [superior]  court,  the 
plaintiff  recovered  in  said  action  a  judgment  against  the  defend- 
ants C.  D.  and  E.  F.,  for  the  sum  of  .  .  .  dollars  damages  and 
costs. 

II.  That  on  the  .  .  .  day  of  .  .  .,  19..,  a  writ  of  execution 
was  issued  on  said  judgment  in  due  form  of  law,  directed  and 
delivered  to  G.  H.,  the  then  sheriff  of  .  .  . ,  to  be  executed. 

III.  That  by  virtue  of  such  execution  the  said  sheriff  did  levy 
on  the  lands  and  real  estate  hereinafter  described  as  the  lands 
and  property  of  the  said  defendant  C.  D.,  and  after  giving  and 
publishing  the  notice,  and  doing  all  things  required  by  law,  did 
on  the  .  .  .  day  of  .  .  . ,  19 . . ,  legally  sell  the  said  lands  and 
premises,  and  all  the  right,  title,  and  interest  which  the  said 
defendant  C.  D.  had  therein,  on  the  .  .  .  day  of  .  .  . ,  19. .,  and 
the  above-named  plaintiff  being  the  highest  bidder  at  such  sale 
became  the  legal  purchaser  thereof. 

IV.  That  the  said  G.  H.,  as  sheriff  aforesaid,  duly  executed  and 
delivered  to  plaintiff  a  certificate  of  such  sale,  as  required  by  law, 
and  after  the  time  for  redemption  had  expired,  and  neither  the 
said  C.  D.  nor  any  other  person  having  redeemed  the  premises 
from  such  sale,  to-wit,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  the  said 
G.  H.,  as  sheriff  as  aforesaid,  made,  executed,  and  delivered  to 
this  plaintiff  a  deed  of  conveyance  of  said  premises  as  required 
by  law. 

V.  That  the  following  is  a  description  of  the  said  lands  and 
premises :  [here  describe  them]  ;  together  with  all  and  singular 
the  tenements,  hereditaments,  and  appurtenances  thereunto  be- 
longing or  in  any  wise  appertaining. 

VI.  And  the  plaintiff  further  says,  that  at  the  time  of  the 
rendering  of  the  above-named  judgment,  and  for  several  years 
prior  thereto,  and  at  the  time  of  said  sale,  the  said  defendant 
C.  D.  had  been  and  was  the  real  owner  of  said  lands  and  premises. 

VII.  That  on  the  .  .  .  day  of  .  .  .,  19..,  and  after  the  com- 
mencement of  and  pending  the  suit  of  the  plaintiff  against  said 
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C.  D.  and  E.  F.  hereinabove  referred  to,  the  said  C.  D.  was  largely 
indebted,  and,  amongst  other  persons,  was  indebted  to  the  firm 
of  I.  K.  and  company,  and  also  to  the  plaintiff,  on  the  demands 
for  which  the  above  judgment  was  rendered. 

VIII.  That,  as  the  plaintiff  is  informed  and  believes,  and  so 
charges  the  truth  to  be,  with  a  view  to  conceal  his  said  property 
from  plaintiff  and  other  creditors,  and  to  hinder  and  delay  and 
defraud  them  in  the  collection  of  their  debts  and  demands,  he, 
the  said  defendant  C.  D.,  made  and  executed  to  one  L.  M.  a  con- 
veyance of  the  said  above-described  premises,  so  purchased  by 
said  plaintiff  as  above  set  forth. 

IX.  And  the  plaintiff  is  informed  and  believes,  and  therefore 
avers,  that  said  conveyance  was  without  any  consideration  moving 
from  said  L.  M.  or  any  other  person,  but  was  wholly  voluntary, 
sham,  and  fictitious ;  and  that  said  L.  M.  held  said  premises  under 
said  conveyance,  in  secret  trust  for  the  said  C.  D.,  until  the  con- 
veyance by  him  as  next  hereinafter  stated. 

X.  That  on  the  .  .  .  day  of  .  .  . ,  19. .,  the  said  L.  M.,  at  the 
request,  as  plaintiff  believes  and  charges,  of  the  said  C.  D.,  and 
without  any  consideration  moving  therefor,  made  and  executed 
a  conveyance  of  said  premises  to  one  0.  D.,  who  is  the  father  of 
the  said  C.  D. ;  and  that,  as  plaintiff  believes  and  charges,  the 
said  0.  D.  paid  no  valuable  consideration,  but  took  and  held  the 
same  in  secret  trust  for  the  said  C.  D.,  and  with  the  intent  to  aid 
and  abet  the  said  C.  D.  in  hindering,  delaying,  and  defrauding 
his  creditors,  and  especially  this  plaintiff. 

XI.  And  the  plaintiff  further  avers  that  by  virtue  of  the  sale 
and  purchase  by  him  as  above  stated,  and  the  conveyance  from 
said  G.  II.,  as  sheriff",  he  became,  and  was,  and  is  the  owner  of 
said  premises ;  that  the  conveyance  from  said  C.  D.  to  said  L.  M., 
and  from  said  L.  M.  to  said  0.  D.,  were  and  are  fraudulent  and 
void,  and  operate  only  as  a  cloud  on  the  title  of  said  plaintiff'. 

Wherefore,  the  plaintiff  prays  that  it  may  be  decreed : 
1.  That  said  defendant  C.  D.  was  the  real  owner  of  said 
premises  at  the  time  of  issuing  said  execution  and  sale,  and  the 
conveyance  by  the  said  sheriff  to  said  plaintiff,  and  that  said 
defendant  0.  D.,  at  the  same  period,  held  the  same  in  secret  and 
fraudulent  trust  for  said  C.  D.  as  aforesaid;  and  further,  that 
the  plaintiff  be  adjudged  and  decreed  to  be  the  legal  owner  of 
said  premises,  and  that  the  said  conveyance  from  said  C.  D.  to 


§§6259,6260  quieting  title.  3446 

said  L.  M.,  and  from  said  L.  M.  to  said  0.  D.,  may  be  decreed  to 
be  fraudulent  and  void,  and  of  no  force  or  effect. 

2.  That  the  said  defendants  C.  D.  and  0.  D.  may  be  decreed  to 
make,  execute,  and  deliver  to  this  plaintiff  a  deed  of  conveyance 
of  all  the  right,  title,  and  interest  in  said  premises;  or  that  some 
person  may  be  appointed  by  this  honorable  court  to  do  it  for 
them,  and  that  the  plaintiff  may  have  such  further  or  other  relief 
as  the  nature  of  the  case  may  require ;  and  in  the  mean  time  that 
the  said  defendant  may  be  enjoined  from  selling,  conveying, 
transferring,  mortgaging,  incumbering,  or  otherwise  interfering 
or  meddling  with  said  premises,  and  for  costs. 

§  6259.  Complaint  to  remove  mortgage  which  is  cloud  upon 
title. 

Form  No.  1722. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  plaintiff  is  the  owner  in  fee  of  the  following  de- 
scribed premises,  situated  in  [description]. 

II.  [Allege  the  making  of  the  mortgage,  or  other  apparent 
lien,  stating  facts  which  show  that  on  its  face  it  appears  valid, 
and  that  in  fact  it  is  void.] 

III.  That  said  mortgage  was,  on  the  .  .  .  day  of  .  .  .,  19.., 
duly  recorded  in  the  office  of  the  recorder  of  said  county,  in 
book  ...  of  mortgages,  page  .  .  . ,  and  still  remains  unsatisfied 
of  record,  and  is  a  cloud  upon  the  plaintiff's  title. 

"Wherefore,  the  plaintiff  demands  judgment: 

1.  That  the  defendant  give  up  said  mortgage  to  be  canceled. 

2.  That  the  same  be  satisfied  of  record. 

3.  And  for  the  costs  of  this  action. 

§  6230.    Complaint  by  owner  in  statutory  action  to  set  aside 

tax  claims. 

Form  No.  1723. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  plaintiff  is  the  owner  in  fee  [and  in  possession]  of 
the  following  premises:     [Describe  same.] 

II.  [If  the  premises  are  vacant :]  That  said  premises  are  vacant 
and  unoccupied. 

III.  That  the  defendant  claims  a  title  or  interest  in  said  prem- 
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ises,  or  lien  thereon  adverse  to  the  plaintiff,  by  and  through 
certain  tax-certificates  or  tax-deeds,  which  in  truth  and  in  fact 
are  invalid. 

Wherefore,  plaintiff  demands  judgment,  that  said  tax- 
certificates  or  tax-deeds  be  adjudged  void,  and  that  the  cloud 
thereby  created  upon  plaintiff's  title  be  removed,  and  that  plain- 
tiff recover  the  costs  and  disbursements  of  this  action. 

§  6261.  Complaint  in  statutory  action  by  tax-title  claimant 
to  bar  original  owners. 

Form  No.  1724. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  plaintiff  claims  title  to  the  following  described 
lands  and  premises,  to-wit:  [describe  same],  under  and  by  virtue 
of  a  certain  tax-deed  made,  executed,  and  delivered  to  the  plain- 
tiff pursuant  to  law,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  by  the  tax- 
collector  of  said  county  of  .  .  .  [or  other  officer,  as  the  fact  may 
be],  of  which  deed  a  true  copy  is  hereto  annexed,  marked  "Ex- 
hibit A,"  and  made  a  part  of  this  complaint. 

II.  That  the  defendants  C.  D.  and  E.  F.  were  the  former  owners 
of  said  tracts  described  in  said  deed,  and  the  defendants  G.  H. 
and  J.  K.  claim  under  said  former  owners,  to-wit:  The  said 
G.  H.  claims  [describe  parcel]  under  the  defendant  C.  D.,  and 
the  defendant  J.  K.  claims  [describe  parcel]  under  the  defend- 
ant E.  F. 

III.  That  the  plaintiff  has  paid  in  taxes  on  said  premises  as 
follows :  [Here  specify  amount  of  taxes  paid  by  plaintiff,  including 
redemptions,  stating  dates  of  payment.] 

Wherefore,  the  plaintiff  demands  judgment  against  said  de- 
fendants, that  they  be  barred  of  all  right,  title,  interest,  or  claim 
in  said  lands,  or  any  part  thereof,  and  for  the  costs  and  disburse- 
ments of  this  action. 

[Annex  copy  of  deed.] 

§  6262.     Complaint  in  equity  by  owner  to  set  aside  illegal  tax 

or  assessment. 

Form  No.  1725. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  [Allege  ownership  of  premises  in  plaintiff.] 
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II.  [Allege  corporate  character  of  city  or  other  municipal  cor- 
poration which  has  attempted  to  levy  the  tax.] 

III.  [Allege  levy  of  tax  or  assessment  upon  the  plaintiff's  lands, 
and  issuance  of  tax-certificates  or  deeds,  if  any;  the  holder  should 
be  made  a  defendant.] 

IV.  [Allege  with  certainty  and  particularity  the  defects  or 
illegalities  in  the  levy  which  are  relied  on  to  avoid  the  tax.] 

V.  [Allege  tender  of  amount  equitably  due,  if  one  has  been 
made;  or,  otherwise,  allege  willingness  to  pay  same  unless  the 
land  be  exempt  or  the  tax  has  been  in  fact  paid,  or  the  tax  was 
without  jurisdiction.] 

[Demand  of  judgment  for  cancellation  of  tax  and  certificates 
or  deeds,  with  prayer  for  injunction,  if  necessary.] 


§  6263.  Answer  containing  special  denial,  plea  of  statute  of 
limitations,  and  cross-complaint  for  quieting  title. 

Form  No.  1726. 
[Title.] 

The  defendant  answers  to  the  complaint:' 

First.     For  a  first  defense    [deny  specially  each   allegation]. 

Second.     And  for  a  further  and  separate  answer  and  defense : 

I.  The  defendant  alleges  that  the  said  plaintiffs  claim  that 
they  are  owners  of  said  lots  of  land  and  premises  in  complaint 
and  hereinafter  described,  and  claim  title  thereto  as  heirs  and 
devisees  of  deceased. 

JI,  That  said  E.  P.,  in  his  lifetime,  to-wit,  in  the  month  of 
.  .  . ,  19. .,  conveyed,  by  a  good  and  sufficient  deed,  to  defend- 
ant's predecessors  or  grantors,  in  fee,  the  lots  or  tracts  of  land 
hereinafter  described,  and  that  after  the  making  and  delivery 
of  said  deed,  said  R.  P.  never  had,  nor  have  the  plaintiffs  or  any 
of  them  since  had,  nor  have  they  now,  either  as  heirs  or  devisees 
of  said  R.  P.,  or  otherwise,  any  right,  title,  or  interest  in  or  to 
the  said  lands,  or  any  part  thereof. 

III.  That  the  said  deeds  so  duly  executed  by  said  R.  P.,  whereby 
the  title  of  said  R.  P.  to  said  lots  of  land  was  vested  in  this  de- 
fendant's predecessors  or  grantors  aforesaid,  were  never  recorded 
or  filed  for  record,  and  were  destroyed  by  fire  on  or  about  the 
.  .  .  day  of  .  .  .,  19.. 

Third..  And  for  a  further  and  separate  answer  and  defense: 

The  defendant  alleges  that  he  has  been  in  the  quiet  and  peace- 
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able  possession  of  the  pieces  or  lots  of  land  hereinafter  described, 
holding  and  claiming  the  same  adversely  to  the  said  plaintiffs, 
and  adversely  to  all  other  persons,  for  more  than  five  years  before 
the  commencement  of  this  suit;  and  that  neither  the  plaintiffs 
nor  any  of  them,  or  either  of  their  ancestors,  predecessors  or 
grantors,  was  or  were  seised  or  possessed  of  the  said  lots  of  land, 
or  either  of  them,  or  any  portion  of  the  same,  within  five  years 
before  the  commencement  of  this  action. 

Fourth.     And  for  the  cross-complaint,  the  defendant  alleges: 

I.  That  he  is  now,  and  was  at  the  commencement  of  this  suit, 
and  for  more  than  five  years  before  that  time,  and  from  thence 
up  to  that  time  had  been,  in  the  quiet  and  peaceable  possession 
and  occupancy  of  all  those  certain  lots  or  pieces  of  land  situate, 
lying,  and  being  in  the  city  and  county  of  ... ,  being  the  same 
lots  in  the  complaint  described,  and  bounded  and  described  as 
follows,  to-wit:     [Give  description  of  land.] 

II.  That  the  said  plaintiffs  have  not,  nor  have  either  or  any 
of  them,  any  right,  title,  interest,  or  right  of  possession  in  or  to 
the  said  described  premises,  or  any  part  thereof;  that  the  said 
plaintiffs  claim  to  have  some  right,  title,  interest,  or  right  of 
possession  in  or  to  the  said  above-described  pieces  and  lots  of 
land  adverse  to  defendant,  and  claim  that  they  are  owners  thereof, 
and  claim  title  thereto,  as  heirs  and  devisees  of  R.  P.,  deceased, 
as  hereinbefore,  to-wit,  in  the  second  averment  of  the  answer 
herein,  is  set  out. 

III.  That  said  R.  P.  duly  conveyed  to  defendant's  predecessors 
or  grantors,  in  fee,  the  lots  or  tracts  of  land  hereinbefore  described, 
as  in  the  second  averment  of  said  answer  set  out;  and  defendant 
alleges  that  the  said  claim  of  the  said  plaintiffs  to  said  lots  of 
land,  whatever  it  may  be,  is  against  the  rights  of  this  defendant, 
and  is  without  foundation,  and  is  a  cloud  upon  defendant's 
title  to  said  land  and  premises. 

Wherefore,  defendant  prays,  that  the  said  plaintiffs,  and  every 
one  of  them,  be  adjudged  to  produce  and  bring  forward  any  and 
all  claims  which  they  or  either  of  them  have  or  make  upon  the 
above-described  lots,  or  any  part  thereof;  and  that  the  same 
may,  by  the  decree  of  this  court,  be  declared  invalid,  and  of  no 
effect,  and  that  the  said  plaintiffs  be  perpetually  restrained  and 
enjoined  from  setting  up  or  making  any  claim  to  or  upon  the 
said  premises;  and  that  all  such  claims  be  quieted;  and  that  this 
defendant  be  declared  and  adjudged  the  owner  and  of  right  in 
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the  possession  of  the  said  premises,  and  every  part  thereof,  against 
any  claim  of  the  said  plaintiffs,  or  any  of  them ;  and  that  plaintiffs 
be  adjudged  to  execute  to  this  defendant  a  deed  for  said  lots 
hereinbefore  described,  and  in  default  so  to  do  that  a  commis- 
sioner be  appointed  by  this  honorable  court  for  that  purpose; 
and  for  such  other  or  further  order,  decree,  or  judgment  as  may 
be  just  and  equitable  to  defendant. 

§  6264.    Disclaimer. 

Form  No.  1727. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  he  disclaims  all  right,  title,  and  claim  to  any  estate  of 

inheritance  or  of  freehold  in  the  premises  described. 

§  6265.    Estoppel 

Form  No.  1728. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  plaintiff  ought  not  to  be  admitted  to  allege  [here  state 
the  matter  to  which  the  estoppel  is  interposed — e.  g.]  that  the 
said  premises  belonged  to  C.  D.,  because  he  alleges  [here  state 
the  subject-matter  of  the  estoppel — e.  g.]  that  the  plaintiff,  on 
or  about  the  .  .  .  day  of  .  .  . ,  19 , . ,  conveyed  said  premises  to 
the  defendant  by  deed,  containing  a  full  covenant  of  warranty. 
[State  facts  as  they  exist.] 

§  6266.    Equitable  estate  in  defendant. 

Form  No.  1729. 
[Title.] 

The  defendant  answers  to  the  complaint: 

First.     For  a  first  defense: 

I.   [Deny  title  in  plaintiff.] 

Second.  And  as  an  equitable  defense  to  said  action,  and  as  a 
cross-complaint  therein,  the  defendant  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  .,  19..,  the  plaintiff  executed 
and  delivered  to  the  defendant  his  agreement  in  -wTiting,  for  the 
sale  and  conveyance  to  the  defendant  of  the  premises  described 
in  the  complaint,  a  copy  of  which  agreement  is  as  follows:  [Copy 
of  the  agreement,] 
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II.  That  the  defendant  fully  performed  all  the  conditions  of 
said  agreement  on  his  part,  yet  the  said  plaintiff  has  not  con- 
veyed the  said  premises  to  the  defendant,  but  to  do  so  hath 
hitherto,  and  still  does,  neglect  and  refuse,  though  often  requested 
thereto. 

Wherefore,  the  defendant  demands,  that  the  plaintiff  be  ad- 
judged to  convey  said  premises  to  the  defendant,  in  fee,  by  deed, 
with  covenants,  in  pursuance  of  said  agreement,  and  be  enjoined 
from  the  further  prosecution  of  this  action. 

§  6267.    Lis  pendens,  quiet-title. 

Form  No.  1730. 
[Title.] 

Notice  is  hereby  given,  that  an  action  has  been  commenced  in 
the  superior  court  of  the  county  of  ... ,  state  of  California, 
by  the  above-named  plaintiff  against  the  above-named  defend- 
ants, to  quiet  title  to  the  premises  and  real  estate  in  the  complaint 
in  the  said  action  and  hereinafter  described,  and  to  determine 
all  and  every  claim,  estate,  or  interest  therein  of  said  defendants, 
or  either  or  any  of  them,  adverse  to  the  said  plaintiff;  and  the 
premises  affected  by  this  suit  are  situated  in  the  said  .  .  .  county, 
and  are  bounded  and  described  as  follows,  to-wit:  [Describe 
premises.] 

§  6268.    Judgment  quieting  title  to  lands. 

Form  No.  1731. 
[Title.] 

[Recitals  showing  trial  of  action  and  findings  and  filing  of 
notice  of  pendency  of  action,  and  continuing:] 

It  is  adjudged,  that  the  plaintiff  was  at  the  time  of  the  com- 
mencement of  this  action,  and  now  is,  the  owner  absolute  in  fee 
simple  of  the  premises  hereinafter  described,  and  his  right  and 
interest  in  said  premises  as  such  owner  in  fee  simple  is  hereby 
declared  and  established. 

It  is  further  adjudged,  that  the  defendant  C.  D.,  and  all  persons 
claiming  under  him  subsequent  to  the  filing  of  the  notice  of  the 
pendency  of  this  action,  to-wit,  .  .  .,  19..,  be  and  they  are 
hereby  forever  barred  from  any  and  all  claim  of  right  or  title 
to  the  said  premises  or  lien  thereon,  or  any  part  thereof. 

[That  within  thirty  days  after  notice  of  the  entry  of  this  judg- 
ment the  defendant  execute  and  deliver  to  the  plaintiff,  under 
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his  hand  and  seal,  and  duly  witnessed  and  acknowledged,  a  re- 
lease to  the  plaintiff  of  all  claim  in  and  to  said  premises.] 

That  the  plaintiff  do  have  and  recover  of  the  defendant  his 
costs  and  disbursements,  herein  taxed  at  .  .  .  dollars. 

The  following  is  a  description  of  the  lands  affected  by  thig 
judgment:     [Describe  same.] 

J.  K.,  Judge. 
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CHAPTER  CXLVI. 

EJECTMENT. 

§  6269.  Nature  of. — Ejectment  is  a  form  of  action  by  which 
possessory  titles  to  corporeal  hereditaments  may  be  tried  and 
possession  obtained,  to  regain  the  possession  of  real  property,  with 
damages  for  the  unlawful  detention.  It  may  be  brought  upon  a 
right  to  an  estate  in  fee  simple,  fee-tail,  for  life,  or  for  years,  if 
only  there  be  a  right  of  entry  and  possession  in  the  plaintiff. 
Plaintiff  must  recover  on  the  strength  of  his  own  title,  and  cannot 
rely  on  the  weakness  of  the  defendant 's.^  Where  plaintiff  has 
a  remedy  by  ejectment,  a  bill  in  equity  will  not  lie.^  Title  in 
plaintiff,  possession  by  defendant,  and  withholding  of  same  from 
plaintiff  make  out  a  case  in  ejectment.^ 

§  6270.  Color  of  title. — Color  of  title  is  that  which  in  appear- 
ance is  a  title,  but  which  in  reality  is  no  title.  It  is  that  which 
the  law  will  consider  prima  facie  a  good  title,  but  which,  by  rea- 
son of  some  defect,  not  appearing  on  its  face,  does  not  in  fact 
amount  to  title.  An  absolute  nullity,  as  a  void  deed  or  judgment, 
will  not  constitute  a  color  of  title.^  Plaintiff  must  recover,  if  at 
all,  upon  the  strength  of  his  own  title.^ 

§  6271.  Conveyance  pending  suit. — The  conveyance  of  the  de- 
manded premises  by  plaintiff  in  ejectment,  pending  the  suit,  to  a  per- 
son not  a  party  to  the  action  does  not  necessarily  defeat  the  action.* 

§  6272.  Damages. — In  Wisconsin,  the  damages  in  ejectment 
which  the  plaintiff  is  entitled  to  recover  include  only  the  rents 

1  Bouvier'a  Law  Diet.;  Harrison  v.  Okla.  294,  94  Pac.  557;  Cottrell  v. 
Gallegos,  13  N.  Mex.  1,  79  Pac.  300;  Pickering,  32  Utah,  62,  88  Pac.  696, 
George  v.  Columbia  etc.  K.  E.  Co.,  38       10  L.  R.  A.  (N.  S.)  404. 

Wash.  480,  80  Pac.  767;   Bothwell  v.  4  Bernal  v.  Gleim,  33  Cal.  668. 

Denver  Union  Stock  Co.,  39  Colo.  221,  5  Harrison  v.  Gallegos,  13  N.  Mex. 

90  Pac.  1127;   Bryant  v.  Pacific  Iron  1,   79   Pac.   300;    George  v.   Columbia 

etc.   Works,   48   Wash.    574,   94   Pae.  etc.  R.  R.  Co.,  38  Wash.  480,  80  Pac. 

110.  767;  Humphries  v.  Sorensen,  33  Wash. 

2  Lasswell  v.  Kitt,  11  N.  Mex,  459,  563,  74  Pac.  690 ;  Bothwell  v,  Denver 
70  Pac.  561.  Union  Stockyard  Co.,  39  Colo.  221,  90 

•5  Froman  v.  Madden,  13  Idaho,  138,       Pac.  1127. 
88   Pac.   894;   Jennings  v.   Brown,   20  6  Barstow  v.  Newman,  34  Cal.  90. 
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and  profits,  and  not  damages  for  injuries  done  to  the  premisesJ 
It  is  otherwise  in  California,  where  damages  also  may  be  recovered 
in  the  same  action.  Where  damages  for  use  and  occupation  prior 
to  the  commencement  of  the  action  are  claimed,  the  plaintiff 
should  state  the  fttle  of  the  plaintiff  as  existing  at  some  prior  date, 
designating  it,  and  as  continuing  up  to  the  commencement  of  the 
action,  and  the  entry  of  the  defendant  at  some  date  subsequent 
to  that  of  the  alleged  title  as  in  this  form.*  Where  there  is  no 
other  proof  of  ouster  than  a  denial  of  plaintiff's  title  in  the  an- 
swer, the  plaintiff  can  only  recover  damages  from  the  date  of  the 
commencement  of  the  suit.^  It  is  error  to  award  damages  where 
none  are  alleged  in  the  complaint. ^^^  Where  the  complaint  in 
ejectment  contains  no  allegation  of  special  damage,  the  damages 
recoverable  cannot  include  the  value  of  the  use  of  the  premises 
by  the  defendant.^^  Defendants  merely  being  enjoined  from  sell- 
ing any  ore  on  the  premises  pending  litigation  are  not  damaged 
on  the  theory  that  it  prevents  working  the  mine. ^2 

§  6273.  Constructive  possession. — A  party  who  enters  into  the 
actual  possession  of  a  portion  of  a  tract  of  land,  claiming  the 
whole  under  a  deed  in  which  the  entire  tract  is  described  by  metes 
and  bounds,  is  not  limited  in  his  possession  to  his  actual  inclosure 
or  possession,  but  acquires  constructive  possession  of  the  entire 
tract,  if  it  is  not  in  the  adverse  possession  of  any  other  person  at 
the  time  of  his  entry ;  and  such  person,  in  an  action  of  ejectment, 
will  prevail  against  one  who  enters  subsequently  upon  the  unin- 
closed  part,  as  a  mere  intruder.  But  there  must  be  some  show  of 
good  faith,  which  does  not  appear  in  taking  a  deed  from  a  stranger 
having  no  title,  and  asserting  no  claim. ^^  Where  a  party  enters 
upon  land  with  no  higher  evidence  of  title  than  that  which  the  law 
presumes  from  his  possession,  and  distinctly  marks  out  the  extent 
and  boundaries  of  his  claim,  his  actual  possession  of  a  part  within 
these  boundaries  gives  him  constructive  possession  of  the  whole. ^^ 

§  6274.  Deed  as  evidence  of  title. — Parties  and  privies  are 
bound  by  the  recitals  of  a  deed  through  which  they  claim  title. ^^ 

7  Pacquette  v.  Pickness,  19  Wis.  219.  12  Benton  v.  Hopkins,  31  Colo.  518, 

8  Payne  v.  Treadwell,  16  Cal.  220.  74  Pac.  891. 

9  Miller  v.  Myers,  46  Cal.  535.  13  Walsh  v.  Hill,  38  Cal.  481. 

10  McKinlay  v.  Tuttle,  42  Cal.  570.  14  Plume  V.  Seward,  4  Cal.  94,  60 

11  Arnold    v.    Woodward,    14   Colo.       Am.  Dec.  599. 

164,  23  Pac.  444.  15  Holmes  v.  Ferguson,  1  Or.  220 ; 
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After  the  admission  of  a  deed  in  evidence  in  ejectment,  it  is  neces- 
sary for  the  party  claiming  under  it  to  show  that  it  includes  the 
premises  in  controversy. ^^  In  California,  a  deed  made  prior  to 
the  passage  of  the  act  concerning  conveyances  must  be  first  re- 
corded, in  order  to  have  priority  over  a  subsequent  deed  from  the 
same  vendor  to  a  hona  fide  purchaser  for  value  without  notice.^'^ 
An  absolute  deed  from  defendant  in  ejectment  to  the  plaintiff 
gives  the  plaintiff  a  right  of  recovery,  notwithstanding  it  be 
sho^^^I  to  be  a  mortgage,  unless  the  defendant  also  show  an  offer 
to  redeem  or  tender  of  the  amount  due.^^  Under  the  plea  of  the 
general  issue  in  ejectment,  a  deed  absolute  in  form  cannot  be 
attacked  on  the  ground  that  it  was  intended  to  be  a  mortgage.!^ 

§  6275.  Demise. — Though  the  demise  is  a  fiction,  the  plaintiff 
must  count  on  one  which,  if  real,  would  support  his  action.-^ 
Where  the  right  of  entry  is  by  virtue  of  title  of  the  wife,  the  de- 
mise may  be  laid  in  the  name  of  the  husband,  or  in  the  names  of 
both  husband  and  wife.^i 

§  6276.  Description  of  premises. — If  the  description  of  the 
demanded  premises  does  not  appear  upon  the  face  of  the  com- 
plaint to  be  insufficient,  it  is  a  question  of  fact  for  the  court  or 
jury  whether  the  description  in  the  same  will  apply  to  the  land 
sought  to  be  reeovered.22  In  California,  in  an  action  for  the  re- 
covery of  real  property,  it  must  be  described  in  the  complaint 
with  such  certainty  as  to  enable  an  officer,  upon  execution,  to 
identify  it.^^  Section  58  of  the  Practice  Act,  which  section  455 
of  the  code  supersedes,  required  the  land  to  be  described  by  metes 
and  bounds,  and  it  was  held  that  this  section  of  the  act  is  directory 
only;  if  the  complaint  describes  the  premises  sufficiently  other- 
wise to  identify  them  according  to  the  general  rules  on  this  sub- 

Granam  v.  Meeks,  1  Or.  325.    See  Rob-  20  Lessee  of  Binney  v.  Chesapeake 

inson   v.    Thornton,   102    Cal.    675,   34  etc.  Canal  Co.,  8  Pet.  214,  8  L.  Ed. 

Pac.  120.  921. 

16  Walbridge  v.  Ellsworth,  44  Cal.  21  Woodward  v.  Brown,  13  Pet.  1, 

353.  10  L.   Ed.  31 

IT  Anderson  v.   Fisk,  36   Cal.   625;  22  Moss  v.  Shear,  30  Cal.  468.    See, 

citing   Call  v.   Hastings,   3   Cal.   179;  also,  Spect  v.  Gregg,  51  Cal.  198. 

Stafford  v.  Lick,  7  Cal.  479;  Clark  v.  23  Cal.    Code    Civ.     Proc,    §    455. 

Troy,  20  Cal.  223.  That  it  is  so  in  Utah,  see  Darger  v. 

18  Hughes  V.  Davis,  40  Cal.  117.  Le     Sieur,     9     Utah,     192,     33     Pac. 

19  Davenport  v.  Turpin,  43  Cal.  597.  701. 
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ject,  the  plaintiff  may,  after  verdict,  take  judgment,  and  the  court 
cannot  set  it  aside  on  motion  of  defendant  on  account  of  this 
defect  of  pleading.2* 

§  6277.  Description — Quantity. — As  respects  premises  claimed, 
less  certainty  of  description  is  required  now  than  formerly.  Thus 
the  lessor  of  a  plaintiff  on  a  lease  for  a  specific  number  of  acres, 
may  recover  any  quantity  of  a  less  amount.^^  But  he  cannot 
recover  more  than  is  described  in  the  complaint.-^  Where  the 
premises  were  described  as  "about  fifty  acres,"  etc.,  it  was  held 
that  the  description  was  sufficients^ 

§  6278.  Description  by  designation. — Where  a  complaint  in 
ejectment  describes  the  land  thus:  "All  that  certain  tract  or 
parcel  of  land  situate  in  Napa  county,  consisting  of  a  pre-emption 
claim  of  one  hundred  and  sixty  acres  of  land  commonly  known 
as  the  Soda  Springs,  and  embracing  said  springs  and  the  improve- 
ments thereto  belonging,  and  being  about  five  miles  from  Napa 
city  in  a  northerly  direction,"  it  is  sufficient.^s 

§  6279.  Description  by  lines. — Monumental  lines  or  points  con- 
trol such  as  are  described  by  course  and  distance  only.  The  inten- 
tion of  the  parties  should  be  ascertained  by  a  consideration  of  the 
entire  description.29  A  description  of  real  property  in  a  complaint 
in  ejectment,  giving  one  of  the  lines  bounding  the  premises  as 
running  due  west  to  the  source  of  a  designated  creek,  is  not  so  in- 
sufficient and  indefinite  as  to  sustain  a  demurrer  on  the  ground 
of  its  alleged  insufficiency.  If  there  be  in  fact  more  than  one 
source  of  the  creek,  that  fact  cannot  be  taken  advantage  of  by 
the  demurrer.  It  can  only  be  matter  for  proof  on  the  trial.^o 
Where  the  complaint  gave  a  description  which  embraced  nothing 
whatever,  it  was  held  that  the  complaint  was  bad.^i 

Where  a  competent  surveyor  would  have  no  difficulty  in  locat- 
ing the  land  sued  for  from  the  description  in  the  complaint,  such 

24  Whitney  v.  Buckman,  19  Cal.  27  St.  John  v.  Northnip,  23  Barb. 
300 ;  Beard  v.  Federy,  3  WalL  478,  18       25. 

L.  Ed.  88.  28  Whitney    t.    Buekman,    19    Cal. 

25  Barclay  v.  Howell,  6  Pet.  498,  8      300. 

L.  Ed.  477.  -9  Piercy  v.  Crandall,  34  Cal.  334. 

26  Fatten  V.  Cooper,  1  Cooke  30  Carpentier  v.  Grant,  21  Cal.  140. 
(Tenn.),  133,  Fed.  Cas.  No.  10834.  31  Budd  v.  Bingham,  18  Barb.  494. 
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description  is  sufficient.^^  The  particular  description  of  the  land 
by  courses  and  distances  must  control  the  general  description  in 
the  same  complaint  when  the  two  are  in  conflict.^-^  In  case  of  con- 
flict between  the  natural  boundary,  or  shore-line,  and  the  line  as 
given  by  courses  and  distances  in  the  description  of  the  land,  the 
former  must  control.^*  A  description  of  the  premises  contained 
in  a  copy  of  a  deed,  which  is  filed  with  the  complaint  as  an  exhibit, 
but  which  deed  is  not  the  foundation  of  the  action,  cannot  be 
looked  to  in  aid  of  the  allegations  of  the  complaint.^^ 

§  6280.  Description  by  indication. — By  indication,  a  descrip- 
tion is  sufficient  which  indicates  and  identifies  the  premises. ^^  A 
complaint  in  ejectment,  describing  the  premises  as  "Lot  No.  1, 
in  block  No.  23,  as  per  plot  of  the  town  of  Red  Bluff  Land  Cor- 
poration, in  1853,  being  on  the  corner  of  Main  and  Sycamore 
streets,  twenty-five  feet  on  Main  by  one  hundred  and  fifteen  feet 
on  Sycamore,  and  running  back  to  the  alley,"  and  specifying  the 
county  in  which  they  are  situated  by  the  terms  "in  said  county," 
referring  to  the  designation  "county  of  Tehama"  in  the  title  of 
the  suit,  sufficiently  describes  the  premises.  The  description  by 
metes  and  bounds  required  is  only  so  far  as  they  may  be  necessary 
to  identify  with  certainty  the  property.^'^  The  land  being  de- 
scribed from  local  objects,  such  as  corners  of  buildings  in  the  block 
and  from  land  owned  by  others,  the  proof  adduced  must  connect 
such  land  so  described  with  the  record  title  of  the  same.^s 

§  6281.  Description  by  name. — Where  the  land  is  described  in 
the  complaint  by  a  certain  name,  it  is  sufficient  if  it  can  be  ren- 
dered certain  by  evidence. ^^  Where  the  complaint  in  ejectment 
avers  that  the  land  sued  for  is  known  by  the  name  of  "La  Joto," 
heretofore  granted  to  the  plaintiff  by  the  Mexican  government, 
and  the  patent  issued  thereon  refers  to  the  grant,  the  proceedings 

32  Ayers  v.  Eeidel,  84  Wis.  276,  54  scription  by  lines,  see  Tracy  v.  Har- 
N.    W.   588;     Buesing   v.   Forbes,   33      mon,  17  Mont.  465,  43  Pac.  500. 

Fla.    495,    15    South.    209;     Hihn    v.  36  Paul     v.     Silver,     16     Cal.     73; 

Mangenberg,    89    Cal.    268,    26    Pac.  Grady  v.  Early,  18  Cal.  108. 

968.  37  Doll  V.  Feller,  16  Cal.  432. 

33  Haggin  v.  Lorenz,  15  Mont.  309,  38  Stoffelo  v.  Molina,  8  Ariz.  211, 
39  Pac.  285.  71  Pac.  912. 

34  Northern  Eailway  Co.  v.  Jordan,  39  Castro  v.  Gill,  5  Cal.  40;  Stanley 
87  Cal.  23,  25  Pac.  273.  v.  Green,  12  Cal.  148;   Orton  v.  Non- 
35  Liggett  V.  Lozier,  133  Ind.  451,  nan,  18  Wis.  447;  Hildreth  v.  White, 

32  N.  E.  712.     As  to  insufficient  de-       66  Cal.  549,  6  Pac.  454. 
P.  P.  F.,  Vol.  IV— 19 


§§  6282, 6283  ejectment.  346f. 

before  the  land  commission,  and  the  United  States  court  for  con- 
firmation, these  recitals  in  the  patent  support  the  averment  of  title 
through  the  grant. *<* 

§  6282.  Entry  and  right  of  possession. — To  entitle  plaintiff  to 
recover,  he  must  not  only  have  a  right  of  entry  at  the  time  of  the 
trial,  but  must  have  it  also  when  the  suit  was  brought.'*^  And  that 
right  of  entry  cannot  be  impaired  by  any  fraud,  misrepresentation, 
or  collusion  practiced  by  him  to  obtain  possession."*^  But  an  entry 
upon  a  lot  in  possession  of  another  is  not  complete  until  he  has 
expelled  the  other  party,  and  has  effected  an  exclusive  lodgment.^^ 
An  entry,  with  full  notice  of  plaintiff's  rights,  during  the  tem- 
porary removal  of  his  inclosure,  cannot  be  defended  on  the  ground 
that  the  lands  were  uninclosed.^*  A  defendant  in  ejectment,  en- 
tering under  a  deed  executed  by  order  of  a  court  of  competent 
jurisdiction,  enters  under  color  of  title.  He  is  not  a  naked  tres- 
passer, and  may  set  up  an  outstanding  title  in  a  third  person. ^^ 

§  6283.  Parties  plaintiff. — At  common  law  the  grantee  of  the 
reversion  could  not  enter  or  bring  ejectment  for  breach  of  the 
covenants  of  a  lease.^^  Where  a  landlord,  after  the  execution  of 
a  lease,  failed  to  put  the  tenant  in  possession  of  the  entire 
property,  and  the  tenant  accepts  possession  and  enters  upon  a 
part,  this  will  be  deemed  an  abandonment  of  the  lease  as  to  the 
residue,  and  the  landlord  may  maintain  ejectment  therefor  against 
a  third  person,  notwithstanding  the  lease.'*'^  In  Ohio,  a  wife,  under 
a  decree  giving  her  the  use  of  a  house  and  lot  for  alimony,  may 
recover  the  possession  in  an  action  of  ejectment  ;^^  it  is  so  in  the 
case  of  a  naked  trustee,  in  ejectment  against  the  cestui  que  trust  *^ 
but  not  where  he  holds  the  le^al  title  simply  on  an  express  trust, 
without  the  right  of  possession. ^<^  A  petitioner  in  insolvency  may 
maintain  ejectment  to  recover  the  homestead.^^    In  ejectment  one 

40  Yount   V.   Howell,    14   Cal.   465.  45  Gregory  v.  Haynes,  13  Cal.  591. 
See  Budd  v.  Bingham,  18  Barb.  494.  46  Sheets  v.  Selden's  Lessee,  2  Wall. 
As  to  variance  between  the  allegations       177,  17  L.  Ed.  822. 

and  the  proof  respecting  the  premises,  47  Camarillo  v.  Fenlon,  49  Cal.  202. 

see  Kellogg  v.  Kellogg,  6  Barb.  116.  48  Lefevre's     Lessee     v.     Murdock. 

41  Kile    V.     Tubbs,    32    Cal.    332;       Wright,  205. 

Meeks  v.  Kirby,  47  Cal.  169.  49  Eeece  v.  Allen,  5  Gilm.   236,  48 

42  Depuy  V.  Williams,  26  Cal.  309.  Am.  Dec.  336;  Wales  v.  Bogue,  31  111. 

43  Valencia  v.  Couch,  32   Cal.  339,  468;  Phillpotts  v.  Blasdel,  8  Nev.  ^1, 
91  Am.  Dec.  589.  50  Tyler  v.  Granger,  48  Cal.  259. 

44  Sweetland  v.  Hill,  9  Cal.  556.  Oi  Moore  v.  Morrow,  28  Cal.  551 
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tenant  in  common  may  recover  possession  of  the  entire  tract  as 
against  all  persons  but  his  cotenants.^^  Lessees  in  the  actual 
possession  of  land  from  which  they  are  ousted  by  an  intruder  may 
maintain  ejectment.^^  A  landlord  may  maintain  the  action  to 
recover  possession  after  the  expiration  of  the  term.^^  So  a  vendor, 
or  his  grantee,  may  maintain  ejectment  against  a  purchaser  in  pos- 
session under  a  contract  of  sale  who  refuses  to  comply  with  the 
terms  and  conditions  of  the  contract.^^  An  administrator  may 
maintain  ejectment  to  recover  real  estate  of  his  intestate,  to  the 
possession  of  which  the  law  gives  him  the  right,  without  alleging 
in  his  complaint  any  possession  or  right  of  possession  in  the  intes- 
tate.^^ And  when  a  complaint  in  ejectment  by  an  administrator 
contains  no  allegations  as  to  his  representative  capacity,  the  use 
of  words  in  the  title  of  the  cause  showing  his  official  capacity 
without  the  word  "as"  will  be  regarded  as  mere  desct'iptio  per- 
sonce,  and  will  create  no  uncertainty  or  ambiguity.  The  allega- 
tions of  the  complaint  show  whether  the  action  is  brought  by  or 
against  a  person  en  autre  droit.^"^  The  heirs  or  devisees  of  a  de- 
ceased owner  may  sue  in  ejectment  without  joining  the  executor 
or  administrator  as  a  party  in  the  action  ;^8  jjut  this  does  not  apply 
to  an  heir  who  has  no  present  right  of  possession,  as  a  remainder- 
man.^^ 

A  county  may  maintain  ejectment  to  recover  possession  of  rooms 
in  the  courthouse,  and  a  complaint  in  such  action  which  alleges 
facts  showing  the  plaintiff's  right  of  possession  of  the  courthouse, 
and  of  the  rooms  therein  described,  and  that  the  defendants 
wrongfully  withhold  the  possession  of  said  rooms  from  the 
plaintiff,  states  a  cause  of  action.^°  The  trustees  named  in  a  trust- 
deed  of  real  property  are,  under  the  provisions  of  section  4872  of 
the  Compiled  Laws  of  South  Dakota,  the  proper  parties  plaintiff 
in  an  action  to  recover  the  possession  of  the  property  conveyed  by 
such  trust-deed,  alleged  to  be  unlawfully  withheld  by  defendant.^^ 

52  Weese  v.  Barker,  7  Colo.  178,  2  56  Oury  v.  Duffield,  1  Ariz.  509,  25 
Pac.  919.  Pac.  533. 

53  Kirsch  v.  Brigard,  63  Cal.  3^19.  57  Burling   v.    Thompkins,    77    Cal. 

54  McKissick  v.  Ashby,  98  Cal.  422,  257,  19  Pac.  429. 

33  Pac.  729.  58  Cal.  Code  Civ.  Proc,  §  1452. 

55  Hicks  V.  Lovell,   64  Cal.   14,  49  59  Pryor   v.   Winter,    147   Cal.   554, 
Am.  Rep.  679,  27  Pac.  942;   Kerns  v.  109  Am.  St.  Rep.  162,  82  Pac.  202. 
Dean,  77  Cal.  555,  19  Pac.  817;   Hil-           co  County  of  San  Joaquin  v.  Budd, 
dreth  v.  James,  109  Cal.  299,  41  Pac.  96  Cal.  47,  30  Pac.  967. 

1038.  61  Lewis  v.   St.   Paul   etc.   Ry.   Co.,, 

5  S.  Dak.  148,  58  N.  W.  580. 
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And  a  complaint  allefring  that  the  plaintiffs  own  the  property, 
describing  it,  and  have  owned  it  since  a  specified  date;  that  they 
own  and  hold  it  by  virtue  of  a  trust-deed  made  by  the  former 
owner  to  the  plaintiffs  m  trust  for  certain  beneficiaries  named; 
that  the  defendant,  without  right  or  title,  entered  into  possession 
of  a  described  portion  of  it,  ousted  and  ejected  the  plaintiffs  there- 
from, and  does  now  unlawfully  withhold  the  same,  to  the  plain- 
tiffs' damage,  etc.,  states  a  good  cause  of  action.^^ 

§  6284.  Parties  defendant. — An  action  of  ejectment  to  recover 
land  in  the  possession  of  an  employee  should  be  brought  against 
an  employer,  where  the  occupation  of  the  employee  is  simply  the 
occupation  of  his  employer.'^^  But  where  the  employer  is  not 
amenable  to  an  action,  as  in  the  case  of  possession  by  an  officer 
of  the  United  States,  the  rule  does  not  apply,  and  such  employee 
is  the  proper  defendant. ^^  In  ejectment,  one  or  several  defendants 
may  be  sued.^^  Where  a  defendant  in  ejectment  is  sued  by  a 
fictitious  name,  notwithstanding  he  appears  and  answers  in  his 
true  name,  the  complaint  must  still  be  amended  by  inserting  his 
true  name,  with  apt  words  charging  him  with  an  ouster,  to  sustain 
a  judgment  against  him  on  a  direct  appeal.*^*^  The  action  is  prop- 
erly brought  against  one  in  possession  who  claims  the  land  under 
legal  title. ^^  That  all  the  defendants  are  in  possession,  and  that 
one  holds  by  virtue  of  a  tenancy  from  the  others,  makes  a  cause 
against  all.^^ 

§  6285.  Pennsylvania. — The  common-law  remedy  by  ejectment, 
as  a  means  of  compelling  specific  performance,  is  not  taken  away 
in  Pennsylvania  by  the  grant  of  equity  powers  to  the  courts  of 

62  Lewis  V.   St.  Paul  etc.   Ry.   Co.,  65  Ellis  v.  Jeans,  7  Cal.  409. 

5  S.  Dak.  148,  58  N.  W.  580.     As  to  66  McKinlay  v.  Tuttle,  42  Cal.  570. 

complaint     in     ejectment     to     recover  See,  also,  Lawrence  v.  Ballou,  50  Cal. 

property  for  use  of  members  of  a  re-  258.      That    ejectment    will    not    lie 

ligious   society,   see   Baker  v.   Ducker,  against   a   mortgagee   at    suit    of   the 

79  Cal.  365,  21  Pac.  764.     As  to  com-  mortgagor  until  the  mortgage  debt  is 

plaint  in  ejectment  by  devisee  of  dece-  paid,  see  Spect  v.  Spect,  88  Cal.  437, 

dent,  see   Hutchinson   v.   McNally,   85  22  Am.  St.  Rep.  314,  26  Pac.  203,  13 

Cal.  619,  24  Pac.  1071.  L.  R.  A.  137;  Fee  v.  Swingly,  6  Mont. 

63  Hawkins  v.  Reichert,  28  Cal.  596,  13  Pac.  375;  Hildreth  v.  James, 
534.     See    Shaw    v.    Hill,    83    Mich.  109  Cal.  299,  41  Pac.  1038. 

32?,  21  Am.  St.  Rep.  607,  47  N.  W.  67  Johnston    v.    Gerry,    34    Wash. 

•<J47.  524,  76  Pac.  258,  77  Pac.  503. 

e4  Polack  v.  Mansfield,  44  Cal.  36,  68  Murray  v.  Briggs,  29  Wash.  245, 

13  Am.  Rep.  151.  69  Pac.  765. 
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common  pleas.®'  The  grant  of  land  by  the  government  passes 
at  once  to  the  grantee  the  legal  possession  as  well  as  the  title, 
which  continues  until  he  is  disturbed  by  an  actual  adverse  pos- 
session.'® 

§  6286.  The  complaint. — A  complaint  in  ejectment  alleging 
that  at  the  time  of  the  commencement  of  the  suit  the  plaintiff  was 
the  owner  of  and  in  possession  of  the  entire  tract  of  land  sued  for, 
and  that  for  about  one  year  prior  thereto  the  defendant  "had 
been,  and  now  is,"  unlawfully  in  possession,  without  any  right  or 
title,  of  a  described  portion  thereof,  is  demurrable  for  ambiguity."^^ 
It  is  not  error  to  permit  a  petition  in  a  suit  to  quiet  title  to  be 
amended  before  answer,  so  as  to  change  the  action  to  one  in  eject- 
ment, where  no  prejudice  is  shown.'^^  After  defendant  in  eject- 
ment has  answered  on  the  merits,  he  cannot  raise  the  question  of 
the  sufficiency  of  the  complaint  as  to  the  designation  of  the  land 
whereon  the  unlawful  entry  was  alleged  to  have  been  made.'^*^  A 
defense  which  merely  picks  flaws  in  plaintiff's  title  is  not  new  mat- 
ter which  requires  a  reply.'^^ 

A  complaint  alleging  ownership  and  right  of  possession  in 
plaintiff,  that  defendant  was  a  tenant  at  will,  that  his  tenancy 
had  been  ended,  and,  after  due  notice,  defendant  had  refused  to 
surrender  possession,  but  remains  in  the  occupation  of  the  prem- 
ises, followed  by  a  prayer  for  restitution  of  the  premises,  for  treble 
damages,  and  for  costs,  states  a  cause  of  action  in  ejectment."^ 
The  court  will  take  judicial  notice  of  what  months  of  the  year  are 
seeding  and  harvesting  seasons.'^® 

§  6287.  Essential  averments. — In  an  action  of  ejectment,  the 
material  facts  which  are  essential  to  be  alleged  by  the  plaintiff 

69  Corson  v.  Mulvany,  49  Pa.  St.  71  Meacham  v.  Bear  Valley  Irr.  Co., 
88,  88  Am.  Dee.  485.                                    145  Cal.  606,  79  Pac.  281,  68  L.  E,  A. 

70  Green  v.  Liter,  8  Cranch,  229,  3       600. 

L.  Ed.  545;  Potts  v.  Gilbert,  3  Wash.  72  Curtis  v.  Schmehr,  69  Kan.  124, 

C.  Ct.  475,  Fed.  Cas.  No.  11347.     As  76  Pac.  434. 

to  the   effect   of   paying   taxes   or   of  73  Davis  v.  Shepherd,  31  Colo.  141, 

omitting  to  pay  taxes,  and  buying  in  72  Pac.  57. 

at  a  tax-sale,   see  Girard  v.   City  of  74  Cuenin  v.  Halbouer,  32  Colo.  51, 

Philadelphia,    2    Wall.    Jr.    301,    Fed.  74  Pac.  885. 

Cas.  No.   5459;    Ewing  v.  Burnet,   11  75  Hayden  v.   Collins,   1   Cal.   App. 

Pet.  41,  9  L.  Ed.  624,  1  McLean,  266,  259,    81    Pac.    1120;     McFarland    v. 

Fed.  Cas.  No.  4591 ;    Wilkes  v.  Elliot,  Matthai,  7  Cal.  App.  599,  95  Pac.  179. 

5   Cranch    C.    C.    611,   Fed.    Cas.    No.  76  McGiUivray    v.    Miller,    3    Cal. 

17660.  App.  188,  84  Pac.  778. 
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are — 1.  The  title  of  the  plaintiff;  2.  Possession  by  the  defendant. 
None  of  the  technical  allegations  peculiar  to  the  old  practice  ar3 
necessary.'^'^  Under  our  system  the  plaintiff  is  not  limited  to  any 
form  of  complaint.  He  may  aver  seisin  in  fee,  or  some  estate 
therein,  or  prior  possession  and  ouster;  but  whatever  is  put  in  issue 
will  be  final  and  conelusive.'^s  "Where  the  allegations  of  a  com- 
plaint in  the  district  court  were  that  the  plaintiff  was  in  possession, 
and  lawfully  entitled  to  the  possession,  at  the  time  he  was  evicted 
by  the  defendant,  it  was  held  that  the  complaint  must  be  treated  as 
a  declaration  in  ejectment.'^^  A  complaint  in  ejectment  should 
aver  seisin  or  right  of  possession  at  the  time  of  the  com- 
mencement of  the  suit,  and  it  is  not  sufficient  to  aver  it  merely 
as  of  the  date  of  the  alleged  ouster.^"  Where  the  complaint  alleges 
that  the  plaintiff  "is  the  owner  and  entitled  to  the  possession  of 
the  land,"  "that  defendant  is  in  possession  of  said  lot  of  land 
without  any  right  or  title  thereto,  and  against  the  will  and  without 
the  consent  of  the  plaintiff,"  and  that  said  defendant  wrongfully 
withholds  the  possession  of  said  lot  of  land  from  the  plaintiff,  it  is 
sufficient.  That  the  plaintiff  is  the  owner  is  in  substance  an  alle- 
gation of  seisin  in  fee,  in  "ordinary"  instead  of  technical  lan- 
guage.^^  "Where  the  complaint  avers — 1.  That  the  plaintiffs  are  the 
owners  in  fee,  as  tenants  in  common,  of  the  premises;  and  2.  That 
the  defendants  are  in  possession  of  the  same,  and  withhold  the 
possession  thereof  from  the  plaintiffs, — it  is  sufficient.  All  beyond 
these  averments  is  immaterial.^2  Matters  of  evidence,  such  as 
averments  of  deraignments  of  title,  and  unnecessary  matters  of 
description  of  demanded  premises,  should  be  stricken  out  of  a  com- 

77  Payne  v.  Treaclwell,  16  Cal.  220.  81  Payne  v.  Treadwell,  16  Cal.  242, 
See,  also,  First  Nat.  Bank  v.  Roberta,  244 ;  followed  in  Garwood  v.  Hastings, 
9  Mont.  323,  23  Pac.  718;  Lewis  V.  St.  38  Cal.  216.  See,  also,  Rhoades  v. 
Paul  etc.  Ry.  Co.,  5  S.  Dak.  148,  58  Higbee,  21  Colo.  88,  39  Pac.  1099. 

N.  W.  580.  82  Payne  v.  Treadwell,  16  Cal.  247; 

78  Stark  V.  Barrett,  15  Cal.  361;  Haight  v.  Green,  19  Cal.  113;  Ensign 
Caperton  v.  Schmidt,  26  Cal.  479,  85  v.  Slierman,  14  How.  Pr.  439;  Walter 
Am.  Dec.  187;  Payne  v.  Treadwell,  16  v.  Lockwood,  23  Barb.  228;  Sanders 
Cal.  220.  V.  Leavy,  16  How.  Pr.  308.     To  same 

79  Ramirez  v.  Murray,  4  Cal.  293.  effect,  see  Hihn  Co.  v.  Fleckner,  106 

80  Vance  V.  Anderson,  113  Cal.  532,  Cal.  95,  39  Pac.  214;  Johnson  v. 
45  Pac.  816;  disapproving  Kidder  v.  Vance,  86  Cal.  128,  24  Pae.  863;  Hal- 
Stevens,  60  Cal.  420;  Salmon  v.  Sy-  sey  v.  Gerdes,  17  Abb.  N.  C.  395; 
mouds,  24  Cal.  260;  Yount  v.  Howell,  Hihn  v.  Mangenberg,  89  Cal.  268,  26 
14  Cal.  465.  See  Pittsburg  etc.  Ry.  Pac.  968;  Jones  v.  Memmott,  7  Utah, 
Co.  V.  O'Brien,  142  Ind,  218,  41  N.  340,  26  Pac.  925;  Northern  Pac.  R. 
E    528.  E.  Co.  V.  Lilly,  6  Mont.  65,  9  Pac.  116. 
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plaint  in  ejectment. ^^  The  complaint  need  not  state  the  residence 
of  the  parties.^'*  Allegations  that  defendant's  possession  is  "un- 
lawful," and  plaintiff's  title  is  "lawful,"  are  wholly  unneees- 
sary.ss  Nor  is  it  necessary  to  set  out  the  mesne  conveyances 
through  which  the  plaintiff  deraigns  title, ^'^  since  these  are  bnt 
averments  of  evidence,  and  are  not  admitted  by  a  failure  to  deny 
them  in  the  answer. ^'^  The  rule  that  the  burden  of  proof  is  on 
the  one  claiming  good  faith  in  a  transaction  between  husband  and 
wife  does  not  require  one  claiming  title  based  in  part  upon  such 
transaction  to  allege  good  faith  with  respect  to  them.^^  A  com- 
plaint in  ejectment  should  not  state  matters  of  evidence,  but  only 
the  ultimate  facts  constituting  the  cause  of  action.^s  To  set  out 
the  facts  connected  with  the  title  and  the  wrongful  acts  of  the  de- 
fendant would  produce  confusion  without  benefit.^^  The  aver- 
ment that  the  defendant  "unjustly  withholds"  the  premises  is 
not  equivalent  to  the  allegation  that  he  "unlawfully  withholds" 
them,  as  required  by  the  statute  of  New  Mexico. ^^ 

§  6288.  Receiver. — A  receiver  will  not  be  appointed  to  take 
charge  of  real  estate  and  manage  it  in  a  suit  in  ejectment,  as 
against  the  party  in  possession  asserting  title,  unless  it  be  shown 
to  be  in  imminent  danger  of  great  waste  or  irreparable  injury.^^ 
It  is  no  ground  that  the  property  is  deteriorating  in  value,  and 
that  plaintiff  is  losing  the  rental  from  the  property,  where  it  ap- 
pears that  the  property  is  in  the  same  condition  it  has  been  in  for 
years,  save  age,  and  it  is  not  charged  that  defendant  is  insolvent 
or  unable  to  respond  in  damages  for  the  value  of  the  rent.^^  The 
facts  to  sustain  the  claim  of  irreparable  damage  must  be  set  out, 
or  it  must  appear  that  defendant  is  unable  to  respond  in  dam- 
ages. 
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83  Larco    v.    Oasaneuava,    30    Cal.  87  Siter  v,  Jewett,  33  Cal.  92.    See, 
560;  Depuy  v.  Williams,  26  Cal.  313:  also,  Doyle  v.  Franklin,  48  Cal.  537. 
"Willson  V.  Cleaveland,  30  Cal.  192.  88  Malloy  v.  Benway,  34  Wash.  315, 

84  Doll  V.  Feller,  16  Cal.  433.  75  Pac.  869. 

85  Payne  v.  Treadwell,  16  Cal.  220 ;  89  Depuy  v.  Williams,  26  Cal.  309. 
Sanders  v.   Leavy,   16   How.   Pr.   308.  90  Garrison  v.  Sampson,  15  Cal.  93. 
See  Hildreth  v.  White,  66  Cal.  549,  6  91  Osborne  v.   United   States,  3   N. 
Pac.  454.  Mex.  213   (337),  5  Pac.  465. 

86  Norris    v.    Russell,    5    Cal.    249;  92  Kelly  v.  Steele,  9  Idaho,  141,  72 
"Leigh   Co.  v.   Independent   Ditch   Co.,  Pac.  887. 

8  Cal.  323 ;  Godwin  v.  Stebbins,  2  Cal.  93  Id. 

103,    See  Hagley  v.  West,  3  L.  J.  Ch.  94  Union  Boom  Co.  v.  Samish  River 

63.  Boom  Co.,  33  Wash.  144,  74  Pac.  53. 
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§  6289.  Form  of  action. — The  plaintiff  is  not  limited  to  any 
particular  form  of  complaint,  but  the  form  may  be  adapted  to  the 
facts  desired  to  be  put  in  issue.  Plaintiff  may  allege  that  he  is 
seised  of  the  premises,  or  of  some  estate  therein,  in  fee,  for  life, 
or  for  years,  or  he  may  aver  a  former  possession  and  ouster;  but 
whatever  is  put  in  issue  and  determined  is  conclusive  and  final.^^ 
An  allegation  in  a  complaint  for  the  recovery  of  real  property  that 
the  ancestor  of  the  plaintiffs  died  seised  and  possessed  of  the  prop- 
erty is  a  sufficient  allegation  of  the  possession  of  the  plaintiff's,  as 
when  seisin  is  once  shown  it  will  be  presumed  to  continue  until 
allegation  and  proof  of  adverse  possession  in  some  one  else.^*^  X 
complaint  in  ejectment  states  a  sufficient  cause  of  action  when  it 
alleges  that  the  plaintiff  is  the  owner  of  the  land  described  therein, 
subject  to  the  right  of  redemption  of  the  defendant,  setting  forth 
that  the  plaintiff  became  such  owner  by  virtue  of  a  sale  under 
execution,  describing  the  court,  and  alleging  that  the  execution 
was  for  the  purpose  of  satisfying  a  valid  judgment  entered  in  the 
cause,  properly  describing  and  setting  forth  a  copy  of  the  sheriff's 
certificate  of  sale,  together  with  an  allegation  that  the  sale  has 
been  confirmed.^'^  In  New  York,  the  complaint  in  an  action  under 
the  code  to  recover  the  possession  of  real  property  need  not  be 
drawn  in  the  form  employed  in  declarations  of  ejectment  suits, 
under  the  Revised  Statutes.^^  Both  the  complaint  and  answer 
in  such  actions  should  conform  to  the  rules  of  pleading  laid  down 
in  the  code,  and  their  sufficiency  is  to  be  tested  by  those  rules.^^ 

§  6290.  Entry,  insufficient. — A  mere  entry,  without  color  of 
title,  accompanied  by  a  survey  and  marking  of  boundaries,  is  not 
sufficient. 1°*^  So  occupation  and  cultivation  can  have  no  greater 
effect  than  a  private  survey.^^^  And  a  mere  survey  and  marking 
the  lines  of  a  boundary,  without  an  inclosure  of  the  premises,  is 
not  a  possession  in  law,  unless  made  so  by  compliance  with  the 
statutes  in  reference  to  possessory  actions  on  public  lands.^^^^    gQ 

95  Caperton  v.  Schmidt,  26  Cal.  99  Id.  That  cases  of  Warner  v. 
490,  85  Am.  Dec.  187.  See,  also,  Nelligar,  12  How.  Pr.  402,  and  Law- 
Steinback  v.  Fitzpatrick,  12  Cal.  295.  rence    v.    Dwight,    3    Duer,    673,    are 

96  Balch  V.  Smith,  4  Wash.  497,  30  disapproved,  see  Halsey  v.  Gerdes,  17 
Pac.  648.  Abb.  N.  C.  395. 

97  Belles  V.  Miller,  10  Wash.  259,  100  Murphy  v.  Wallingford,  6  Cal. 
38  Pac.  1050.  648. 

98  Walter  v.  Lockwood,  4  Abb.  Pr.  loi  Waterman  v.  Smith,  13  Cal.  373. 
307,  102  Bird  v.  Dennison,  7  Cal.  297. 
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the  mere  inelosiire  of  the  lot  with  a  brush  fence  from  two  to  three 
feet  high,  without  any  other  steps  taken  to  subject  the  property 
to  any  use,  is  not  sufficient  evidence  of  ownership  or  right  of  pos- 
session.i°3  ]vJq  entry  upon  real  estate  is  deemed  sufficient  or  valid 
as  a  claim,  unless  an  action  be  commenced  thereupon  within  one 
year  after  making  such  entry,  and  within  five  years  from  the  time 
when  the  right  to  make  it  descended  and  accrued.^"* 

§  6291.  Highways — Streets. — Ejectment  lies  by  the  owner  in 
fee  against  one  who  has  exclusively  appropriated  a  part  of  a  public 
street  or  highway  to  his  own  private  use.^*^^  Cities  entitled  to  sue 
and  be  sued,  and  to  establish  streets,  etc.,  may  maintain  ejectment 
to  recover  a  portion  of  one  of  its  public  streets.^"**  And  in  case  of 
a  toll-road,  where  plaintiff  owns  the  fee,  and  is  excluded  by  the 
defendant  except  on  payment  of  toll,  and  then  only  admitted  for 
the  purpose  of  passing  over  the  land,  ejectment  lies.^"'^  And  where 
the  owner  in  his  conveyance  excepts  the  portions  included  in  a 
highway,  he  may  maintain  ejectment  against  his  grantee  for  en- 
croachments thereon  or  exclusive  occupation. ^^^  g^^  h^q  possession 
must  be  exclusive  of  the  public. i*'^  Possession  of  land  adjoin- 
ing a  road  for  seventy  years  is  sufficient  to  enable  plaintiff  to  main- 
tain ejectment  as  to  the  roadway  where  the  possession  has  been 
under  a  deed  which  describes  the  boundary  as  made  by  the  road 
simply,  without  mentioning  it  as  made  by  any  particular  line  of 
road.iio 

Ejectment  is  not  the  proper  remedy  where  the  use  of  a  street 
by  a  street  railway  is  interfered  with  by  another  road.^^^ 

§  6292.  Identifying  land  in  controversy. — Where  plaintiff 
claims  title  under  a  deed  from  the  commissioners  of  the  funded 

103  Hutton  V.  Schumaker,  21  Cal.  109  Redfield  v.  Utica  etc.  E.  R.  Co., 
453.  25  Barb.  54. 

104  Cal.  Code  Civ.  Proc,  §  320.  no  Dunham  v.  Williams,  36  Barb. 

105  Goodtitle  v.  Aiken,  1  Burr.  133;  136.  That  ejectment  is  a  proper  rem- 
JacLson  v.  Hathaway,  15  Johns.  447,  edy  for  the  appropriation  of  a  high- 
8  Am.  Dec.  263 ;  Brown  v.  Galley,  Hill  way,  see  Carpenter  v.  Oswego  etc. 
&  D.  Supp.  308.  E.   E.   Co.,   24   N.   Y.   655;    Lozier  v. 

106  City  of  Port  Townsend  v.  Lewis,  New  York  Cent.  E.  E.  Co.,  42  Barb. 
34  Wash.  413,  75  Pac.  982.  465;  Wager  v.  Troy  Union  E.  E.  Co., 

107  Mahon  v.  San  Eafael  T.  E.  Co.,  25  N.  Y.  526. 

49  Cal.  269.  m  Fresno  Street  Ry.  Co.  v.  South- 

108  bmith's  Lead.  Cas.  183;  Etz  v.  ern  Pacific  Ey.  Co.,  135  Cal.  202,  67 
Daily,  20  Barb.  32.  Pac.  773. 
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debt  of  the  city  of  San  Jose,  it  is  incumbent  on  the  plaintiff  to 
show  that  the  premises  had  not  been  granted  or  conveyed  by  the 
pueblo  or  the  city  prior  to  the  execution  of  the  deed  of  the  com- 
missioners to  the  plaintiff's  grantor.^^^  gQ  where  the  conveyance 
was  of  "the  balance"  of  a  tract  of  fourteen  hundred  acres,  the 
court  held  that  it  was  necessary  to  show  what  "the  balance"  was, 
and  that  it  included  the  land  in  controversy.^^^  A  party  claiming 
title  under  a  deed  cannot  show  title  to  the  premises  in  controversy 
by  the  mere  production  and  proof  of  the  deed ;  he  must  show  that 
the  description  of  the  land  in  the  deed  includes  the  land  in  con- 
troversy.i^*  Where  there  is  a  mistake  in  the  first  call  of  a  deed, 
and  the  remaining  calls  are  sufficient  to  identify  the  land,  the  court 
may  hold  that  the  land  in  controversy  is  covered  by  the  deed.^^^ 

§  .6293.  Injunction. — In  a  complaint  in  ejectment,  parties  may 
seek,  in  addition  to  a  recovery  of  the  premises,  an  injunction  re- 
straining the  commission  of  trespass  in  the  nature  of  waste  pend- 
ing the  action;  but  the  grounds  of  the  equity  interposition  should 
be  stated  subsequently  to  and  distinct  from  those  upon  which  the 
judgment  at  law  is  sought.^^^  And  in  such  case,  if  the  complaint 
states  a  good  cause  of  action  in  ejectment,  it  will  not  be  dismissed, 
even  though  the  part  upon  which  the  injunction  is  asked  should 
not  justify  such  relief.^^' 

§  6294.  Intervention. — In  ejectment,  the  matter  in  litigation 
is  the  right  to  the  possession  on  the  part  of  the  plaintiff',  and  his 
ouster  by  the  defendant.  And  a  party  who  merely  sets  up  title 
in  himself,  but  in  no  way  connects  himself  either  with  this  right 
of  possession  or  ouster,  has  no  right  to  intervene.^^^ 

§  6295.  Joinder  of  actions. — A  claim  to  recover  possession  of 
a  farmhouse  and  yard,  occupied  by  plaintiff's  permission,  and 
damages  for  trespass  on  the  farm,  cannot  be  joined  in  one  com- 

112  Halloway  v.  Galliac,  Cal.  Sup.  Ct.,  Oct.  Term,  1869.  See,  also,  Mc- 
Ct.,  Oct.  Term,  1869.  Garvey  v.  Little,  15  Cal.  27. 

113  Taylor  v.  Taylor,  3  A.  K.  115  Moss  v.  Shear,  30  Cal.  479; 
Marsh.  (Ky.)  19;  Mayor  and  Com-  Eeamer  v.  Nesmith,  34  Cal.  624;  citcil 
mon  Council  of  San  Jose  v.  Uridias,  in  Walsh  v.  Hill,  38  Cal.  481. 

37    Cal.    339;     cited    in    Halloway    v.  116  Natoma  W.  &  M.  Co.  v.  Clark- 

Galliac,    Cal.    Sup.    Ct.,    Oct.     Term,  in,  14  Cal.  544. 

1869.  117  McNeady  v.  Hyde,  47  Cal.  481. 

114  Halloway  v.  Galliac,  Cal.   Sup.  lis  Porter  v.  Garrissino,  51  Cal.  559. 
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plaint.^^*  For  a  claim  for  injuries  to  the  freehold  cannot  be  joined 
with  demand  for  reserve  profits.  ^-°  In  Illinois,  a  party  who  holds 
a  bond  and  mortgage  to  secure  a  debt  may  maintain  an  action  of 
ejectment  to  recover  the  mortgaged  premises,  foreclose  the  equity 
of  redemption  in  chancery,  and  sue  on  the  bond,  and  have  all  these 
actions  proceed  at  the  same  time.^^i 

§  6296.  Joint  liability. — If  one  of  two  defendants,  with  the 
knowledge  and  consent  of  the  other,  employs  men  to  remove  build- 
ings and  fences  from  land,  turn  out  the  occupants,  and  take  pos- 
session, the  acts  performed  and  possession  so  acquired  are  as  much 
the  acts  and  possession  of  the  one  who  assented  to  them  in  ad- 
vance, and  for  whose  benefit,  in  part,  such  possession  was  taken 
and  held,  as  of  the  party  who  actually  employed  the  men  and  di- 
rected the  acts  to  be  done.^22 

§  6297.  Land  subject  to  easement. — Notwithstanding  the  land 
is  subject  to  a  public  easement, — e.  g.  where  it  has  been  appro- 
priated as  a  street,  the  owner  of  a  fee  may  maintain  an  action 
in  the  nature  of  ejectment  against  one  occupying  it  unlawfully, — 
e.  g.  by  laying  a  railroad  track  on  it.^^^  But  an  action  of  eject- 
ment does  not  lie  against  a  municipal  corporation  for  using  and 
grading  plaintiff's  land  as  a  street.  Such  acts  are  evidence  only 
of  a  claim  to  a  mere  easement.^24  j^  municipal  corporation  may 
maintain  ejectment  for  land  of  which  it  owns  the  legal  title,  not- 
withstanding it  is  held  in  trust  for  public  use  as  a  street. ^^5  ^he 
action  of  ejectment  does  not  lie  for  an  easement  which  is  no  title 
to  or  interest  in  land.^^e 

§  6298.  Measure  of  relief. — A  complaint  may  be  for  two  sepa- 
rate and  distinct  pieces  of  land;  but  the  two  causes  of  action 
must  be  separately  stated,  affect  all  the  parties  to  the  action,  and 

119  Hulce  V.  Thompson,  9  How.  Pr.  269;  MeCarty  v.  Clark  County,  101 
113.  Mo.   179,  14  S.  W.  51;   Armstrong  v. 

120  Frost  V.  Duncan,  19  Barb.  560.  St.  Louis,  69  Mo.  309,  33  Am.  Kep. 

121  Carroll   v.   Ballance,   26   111.   9,  499. 

79  Am.  Dec.  354.  124  Cowenhoven  v.   City   of   Brook- 

122  Treat  v.  Eeilly,  35  Cal.  129.  lyn,  38  Barb.  9. 

123  Carpenter  v.  Oswego  etc.  R.  R.  125  San  Francisco  t.  Sullivan,  50 
Co.,  24  N.  Y.  655.     But  see  Wilklow  Cal.  603. 

V.    Lane,    37    Barb.    244.      See,    also,  126  4   Kent   Com.   419;    Hewlins   v. 

Mahon  v.  San  Eafael  T.  K.  Co.,  49  Cal.      Shippam,  5  Barn.  &  Cress.  221. 
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not  require  different  places  of  trial. ^27  Distinct  parcels  of  land 
may  not  only  be  included  in  one  complaint,  if  covered  by  one  title, 
but  a  demand  for  their  rents  and  profits,  or  for  damages  for  with- 
holding them,  may  also  be  included.^^s  Jq  ^n  action  to  recover 
possession  of  land,  brought  against  a  party  who  was  a  naked 
trespasser  upon  his  entry,  and  who,  while  such  trespasser,  made 
improvements,  but  afterwards  became  a  cotenant,  the  plaintiff 
can  recover  the  increased  value  of  the  rents  and  profits  arising 
from  such  improvements.^29 

§  6299.  Mexican  grants. — One  who,  without  the  permission  of 
the  grantee,  takes  possession  of  the  land  within  the  boundaries  of 
a  Mexican  grant,  whether  perfect  or  inchoate,  before  the  final 
survey  is  made  by  the  United  States,  is  guilty  of  an  ouster,  al- 
though informed  by  the  grantee  that  the  land  so  taken  is  not 
within  the  limits  of  the  grant.^^^^  For  land  within  the  boundaries 
of  the  general  tract  granted  to  Sutter,  in  the  county  of  Sacra- 
mento, California,  ejectment  will  lie  directly  upon  the  grant,  al- 
though no  official  survey  and  measurement  have  yet  been  made  by 
the  officers  of  the  government,  and  although  it  may  appear,  w^hen 
such  survey  and  measurement  are  made,  that  there  exists  within 
the  exterior  limits  of  the  general  tract  a  quantity  exceeding  the 
eleven  leagues.^^^  If,  after  the  death  of  the  grantee  of  an  uncon- 
firmed Mexican  grant,  his  heirs  petition  for  and  obtain  a  con- 
firmation of  the  title  and  patent  to  themselves,  the  legal  title 
vests  in  them,  and  will  prevail  in  ejectment  against  purchasers 
from  the  administrator  of  the  Mexican  grantee  under  orders  of 
the  probate  court,  in  the  absence  of  a  valid  equitable  defense. 
Such  title  does  not  inure  to  the  purchaser  at  the  administrator's 
sale  so  as  to  vest  in  him  the  legal  title.^^^  q^q  -^j^q  relies  on  a 
confirmed  Mexican  grant  as  a  source  of  title  must  show  that  the 
premises  in  question  are  within  the  decree  of  confirmation. ^^^ 

§  6300.  Mortgaged  land. — The  mortgagee  will  not  be  per- 
mitted to  set  up  an  adverse  possession  to  bar  the  rights  of  the 

127  Boles  V.  Cohen,  15  Cal.  150.  affirmed  in  Eiley  v.   Heisch.   18   Cal. 

128  Beard  v.  Federy,  3  Wall.  478,  198.  See,  also,  Mahoney  v.  Van  Win- 
18  L.  Ed.  88.  kle,  21  Cal,  552. 

129  Carpentier  v.  Mitchell,  29  Cal.  132  Hartley  v.  Brown,  51  Cal.  465. 
330.                                                                          133  Brown  v.  Brackett,  45  Cal.  167. 

130  Love  V.  Shartzer,  31  Cal.  487.  See  Valentine  v.   Sloss,  103  Cal.  215, 

131  Cornwall  v.  Culver,  16  Cal.  423;  37  Pac.    326,  410. 
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mortgagor,  unless  it  has  existed  long  enough  to  constitute  an 
equitable  bar  from  lapse  of  time.^^^  Nor  is  the  possession  of  the 
mortgagor  adverse  to  the  rights  of  the  mortgagee. ^^^  But  after 
forfeiture  the  mortgagee  may  maintain  ejectment.^^^  In  Cali- 
fornia, the  practice  is  to  foreclose  the  mortgage  and  sell  the  prop- 
erty, and  the  mortgagee  cannot  maintain  ejectment  until  he  has 
a  sheriff's  deed.^^'^  The  purchaser  at  a  foreclosure  sale  is  entitled 
to  a  writ  of  assistance  on  motion,  and  to  be  placed  in  possession 
thereunder  without  resorting  to  ejectment.^^^  A  bare  mortgage 
of  the  premises  will  not  sustain  such  action,  under  the  rule  that 
a  mortgagee  cannot  bring  ejectment  for  the  mortgaged  prem- 
ises.^2^  That  no  action  of  ejectment  shall  be  maintained  by  a 
mortgagee  applies  to  one  who  holds  by  a  conveyance  absolute 
upon  its  face,  but  really  given  to  secure  a  debt.^^^  The  title  of  a 
mortgagee  in  possession  after  condition  broken  is  not  divested  by 
sale  on  a  judgment  against  the  mortgagor,  so  as  to  allow  a  re- 
covery in  an  action  of  ejectment  by  a  purchaser  at  such  sale,  or 
by  heirs  of  the  mortgagor.^^i  It  is  otherwise,  however,  if  the 
mortgagee  never  took  possession.^^^ 

§  6301.  Ouster. — The  averment  of  wrongful  withholding  is 
equivalent  to  averment  of  an  ouster.^^^  And  the  ouster  must  be 
alleged  subsequent  to  the  date  of  the  plaintiff's  title. i"*-*  But  the 
complaint  need  not  state  the  exact  time  of  the  alleged  ouster, 
especially  where  no  claim  is  made  for  damages,  and  no  recovery 
had  for  them, — the  allegation  in  this  case  as  to  the  time  of  ouster 
being  "on  or  about  .  .  . ,  19. .."  ^'^^  The  date  of  the  ouster  need 
not  be  alleged.^'*^     The  date  is  only  material  with  reference  to 

134  Gordon  v.  Hobart,  2  Sumn.  401,  137  See  Cal.  Civ.  Code,  §  2927. 
Fed.  Cas.  No.  5609.     Compare  Dexter  138  Montgomery   v.    Tntt,    11    Cal. 
V.  Arnold,  2  Sumn.  108,  Fed.  Cas.  No.  190;    Montgomery   v.    Miildlemiss,    21 
3858.  Cal.  103,  81  Am.  Dec.  146;  Frisbie  v. 

135  Higginson   v.    Mein,   4   Cranch,  Fogarty,  34  Cal.  11. 

415,  2  L.  Ed.  664.     See,  also,  Conner  139  See  Sahler  v.  Signer,  37  Barb. 

V,  Whitmore,  52  Me.  185,  where  it  is  329. 

held  that  a  mortgagor  cannot  maintain  140  Murray  v.  Walker,  31  N.  Y.  399. 

ejectment  against  a  mortgagee  in  pos-  141  Kelso  v.   Norton,  65  Kan.   778, 

session.     That  it  is  otherwise  in  Penn-  93  Am.  St.  Eep.  308.  70  Pae.  896. 

sylvania,  see  Wells  v.  Van  Dyke,  109  142  Doe  ex  dem.  Hall  v.  Tunnell,  1 

Pa.  St.  330.  Iloust.   (Del.)   320. 

136  Ballentine    v.    Beall,    3    Seam.  143  Marshall  v.  Shafter,  32  Cal.  176. 
203;    Roland    v.    Fisher,    30    111.    224;  144   Coryell  v.  Cain,  16  Cal.  567. 
Barrett  v.  Hinckley,  124  111.  32,  7  Am.  145  Collier  v.   Corbett,  15  Cal.  183. 
St.  Eep.  331,  14  N.  E.  863.  i-iu  Woodward  v.  Brown,  13  Pet.  1, 
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mesne  profits."^^"  Uuder  an  allegation  of  an  ouster,  a  holding- 
over  may  be  shown.^^^  In  an  action  against  plaintiff's  eotenant 
it  is  sufficient  for  the  plaintiff  to  show  that  the  defendant's  entry 
into  possession  was  under  a  claim  hostile  to  the  rights  of  the 
plaintiff.^^^  Adverse  holding  and  claim  of  title  do  not  of  them- 
selves constitute  an  ouster  as  between  cotenants,  unless  the  tenant 
out  of  possession  is  informed  thereof;  but  a  denial  of  plaintiff's 
title  in  the  answer  of  the  defendant  is  sufficient  proof  of  an 
ouster.15*^  To  enable  the  plaintiff  to  recover  on  prior  possession, 
he  must  allege  and  prove  an  actual  ouster.^^^  In  an  action  of 
ejectment  between  tenants  in  common,  a  complaint  which  avers 
that  the  defendant  is  in  possession  of  the  common  property,  and 
the  whole  thereof,  withholds  the  possession  of  the  whole  thereof 
from  the  plaintiff,  and  excludes  him  from  the  same,  sufficiently 
alleges  an  ouster.^^^  j^  complaint  in  ejectment,  otherwise  suffi- 
cient, is  not  changed  in  character  by  alleging  that  the  entry  and 
ouster  were  made  willfully,  fraudulently,  maliciously,  and  for- 
cibly.1^3 

§  6302.  Overflowed  lands. — A  grant  of  land  under  water,  for 
the  purpose  of  erecting  a  wharf  thereon,  is  not  an  easement.  The 
right  to  build  a  wharf  and  take  tolls  is  an  easement.  But  as  inci- 
dent to  this  right,  a  grant  of  the  use  and  occupancy  of  a  strip  of 
overflowed  land  conveys  an  estate  in  the  land  which  authorizes 
the  grantees  to  take  possession,  occupy,  and  control  it  for  the 
purposes  of  the  grant.  It  is  something  of  which  they  could  be 
dispossessed,  and,  if  ousted,  ejectment  would  lie.^^^^  Where  a 
right  of  entry  existed,  and  the  interest  is  tangible,  so  that  pos- 
session could  be  given,  ejectment  would  lie.i^*  So,  though  it 
will  not  lie  for  a  watercourse,  yet  it  will  lie  for  the  ground  over 
which  the  water  passes.^^^ 

10  L.  Ed.  31.    See  Cole  v.  Segraves,  88  necessary  for  a  recovery,  sec  Lawton 

Cal.  103,  25  Pac.  1109.  v.  Gordon,  37  Cal.  207. 

147  Stark  V.  Barrett,  15  Cal.  361.  152  Eego  v.  Van  Pelt,  65  Cal.  254, 

148  Garrison   v.    Sampson,    15    Cal.  3  Pac.  867,  2  West  Coast  Eep.  903. 
93.  153  Hildreth  v.  White,  66  Cal.  549, 

149  Clason  V.  Eankin,  1  Duer,  337.  6  Pac.  454. 

150  Miller  v.   Myers,   46   Cal.   535;  I53a  Champlain    etc.    R.    R.    Co.    v. 
Spect  V.  Gregg,  51  Cal.  198.    See,  also,  Valentine,  19  Barb.  487. 

Abbey  Homestead   Assoc,   v.   Willard,  154  Jj'risbie    v.    McClernin,    38    Cal. 

48  Cal.  614;  Packard  v.  Johnston,  51  568. 

Cal.  545.  155  Yelv.  143.     See  Ezzard  v.  Find- 

151  Watson   V.   Zimmerman,   6   Cal.  ley  Gold  Min.  Co.,  74  Ga.  520,  58  Am, 
46.     As  to  allegation  of  ouster  being  Eep.  445. 
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§  6303.  Owner.— The  allegation  that  the  plaintiff  "is  the 
owner"  of  the  land  is  in  substance  an  allegation  of  seisin  in  fee, 
in  "ordinary"  instead  of  technical  language. ^^"^  The  averment 
of  seisin  in  fee  is  equivalent  to  an  averment  of  the  right  to  im- 
mediate possession,  and  therefore  the  defendant's  possession  and 
withholding  are  necessarily  wrongful,  and  an  allegation  to  that 
effect  is  not  required.^^'^ 

§  6304.  Possession  by  plaintiff. — A  complaint  which  shows 
that  the  plaintiff  is  in  possession  is  bad  on  demurrer.^^^ 

§  6305.  Possession  by  defendant. — The  burden  of  showing  five 
years'  adverse  possession  is  on  the  defendant.  The  plaintiff  hav- 
ing shown  title,  the  possession  is  presumed  to  follow  the  title. ^^^ 
If  it  be  shown  that  defendant  was  in  possession  before  and  after 
suit,  plaintiff  need  not  show  him  to  be  in  possession  on  the  day 
suit  is  brought.i^*^  Nor  need  the  possession  be  actual  as  contra- 
distinguished from  constructive  possession.^^i  In  Wisconsin,  it 
would  seem  that  it  is  not  necessary  to  allege  that  defendant  is  in 
possession  at  the  time  of  the  commencement  of  the  action. ^^^  ^j^g 
possession  by  the  defendant  is  an  issuable  fact,  and  its  possible 
rightful  character  need  not  be  negatived.^^^  ^jjd  a  continued 
adverse  holding  must  be  shown. ^^^  The  tenant  in  possession  is 
the  only  necessary  party  defendant  in  an  action  of  ejectment.^^^ 

§  6306.  Possession  as  evidence  of  title. — One  in  the  possession 
of  land  is  presumed  to  be  the  owner  thereol^*^^    So  of  agricultural 

15G  Garwood    v,    Hastings,   38    Cal.  162  Herrick  v.  Graves,  16  Wis.  157. 

216;    citing    Payne    v.    Treadwell,    16  1C3  Payne  v.  Treadwell,  16  Cal.  244. 

Cal.  220,  244.  164  Steinback  v.  Fitzpatrick,  12  Cal. 

157  Halsey  v.  Gerdes,  17  Abb.  N.  C.  295. 

395;  disapproving  Moores  v.  Lehman,  1C5  Eaymond  v.  Morrison,  9  "Wash. 

20  Jones  &  Sp.  283,  156,  37  Pac.  318. 

158  Graves  v.  Marine  Tns.  Co.,  2  166  See  Hicks  v.  Davis,  4  Cal.  69; 
Cairns,  339;  Taylor  v.  Crane,  15  How.  Plume  v.  Seward,  4  Cal.  94,  60  Am. 
Pr.  358.  See,  also,  Hulce  v,  Thomp-  Dec.  599;  Murphy  v.  Wallington,  6 
son,  9  How.  Pr.  113;  Budd  v.  Bing-  Cal.  649;  Wolf  v.  Baldwin,  19  Cal. 
ham,  18  Barb.  494;  Frost  v.  Duncan,  314;  Dyson  v.  Bradshaw,  23  Cal.  537; 
19  Barb.  560.  Hutchinson   v.    Perley,   4   Cal.    33,   60 

159  Garwood  v.  Hastings,  38  Cal.  Am.  Dec.  578;  Bird  v.  Lisbros,  9  Cal. 
223.  But  see  Lawrence  v.  Ballou,  50  1,  70  Am.  Dec.  617;  Norris  v.  Russell, 
Cal.  258.  5  Cal.  249;   Sacramento  A'alley  R.  R. 

160  Doe  V.  Roe,  30  Ga.  553.  Co.  v.  Moffatt,  7  Cal.  577;  Donahue  v. 

161  Crane  v.  Ghirardelli,  45  Cal.  235.  Gallavan,  43  CaL  573. 
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land  as  against  a  trespasser.^'^'^  The  possession  of  real  property- 
raises  the  presumption  of  the  title  in  the  possessor.i^^  i^  jg  evi- 
dence of  seisin  in  iee.'^^^  And  the  possession  of  the  grantor  under 
whom  the  plaintiff  claims  inures  to  the  benefit  of  such  plaintiff. ^'^ 
But  it  must  be  an  actual,  hona  fide  occupation,  or  possessio  pedis. 
and  not  a  mere  assertion  of  title,  and  the  exercise  of  casual  acts  of 
ownership,  such  as  recording  deeds,  paying  taxes,  etc.  ;i'^i  nor  by 
insufficient  fencing  without  actual  occupation.^^2  g^t  a  fact  that  a 
person  is  in  the  possession  of  one  acre  does  not  raise  any  pre- 
sumption that  he  has  title  to  an  unlimited  tract  in  the  same  neigh- 
borhood.^^3  Nor  is  the  possession  of  one  lot  to  be  deemed  a  pos- 
session of  other  lots  of  a  tract  subdivided. ^^^  It  is  error  to  in- 
struct the  jury  that,  the  defendant  being  in  possession,  it  is  neces- 
sary for  plaintiff  to  show  an  earlier  and  better  possession  in  order 
to  recover.^'''^ 

§  6307.  Possession  as  notice  of  title. — Open  and  notorious  pos- 
session of  land,  existing  at  the  time  of  the  acquisition  of  title  or 
deed  of  the  subsequent  vendee,  is  evidence  of  notice  to  him  of 
title,  even  though  the  first  vendee  has  an  unrecorded  deed  for 
it.^^^  And  this  rule  applies  as  Avell  to  any  other  title  consistent 
with  the  possession.i'^'^  So  such  possession  by  a  tenant  is  suffi- 
cient to  put  the  purchaser  upon  inquiry  as  to  the  landlord's 
title. ^'''^  The  possession  of  the  grantor  is  that  of  the  purchaser.!"^ 
A  purchaser  of  the  legal  title  has  notice  of  equity  of  another  in 
possession.^8*^ 

§  6308.  Property  in  another. — "When  parties  assert,  either  by 
declaration  or  conduct,  the  title  of  the  property  to  be  in  others, 
the  statute,  of  course,  cannot  run  in  their  favor,  and  their  posses- 

167  Burdge  v.  Smith,   14   Cal.   380.  181;    Havens   v.    Dale,    18    Cal.    359; 

168  Bernal  v.  Gleim,  33  Cal.  668.  Woodson  v.  McCune,  17  Cal.  298.    See, 

169  Keane  v.  Cannovan,  21  Cal.  291,  also,  Lestrade  v.  Barth,  19  Cal.  660; 
82  Am.  Dec.  738.  Dutton  v.  Warschauer,  21  Cal.  609,  82 

170  Rose  V.  Davis,  11  Cal.  133.  Am.   Dec.   765;    Fair  v.   Stevenot,   29 

171  Plume  V.  Seward,  4  Cal.  94,  60  Cal.  486. 

Am.  Dec.  599.  178  Dutton  v.  Warschauer,   21   Cal, 

172  Borel  V.  Kollins,  30  Cal.  408.  609,    82    Am.    Dec.    765;    Landers    v. 

173  Havens  v.  Dale,  18  Cal.  359.  Bolton,  26  Cal.  393. 

174  Cal.  Code  Civ.  Proc,  §  322.  179  Ellis  v.  Jeans,  7  Cal.  409. 

175  Sweeney  v.  Reilly,  42  Cal.  402.  180  Bryan   v.   Ramirez,   8   Cal.   461, 

176  Hunter  v.  Watson,  12  Cal.  363,  68  Am.  Dec.  340.  See,  also,  Morrison 
73  Am.  Dec.  543.  v.  Wilson,  13  Cal.   494,   73  Am.   Dec. 

177  Partridge  v.  McKinney,  10  Cal.  593. 
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sion  is  not  adverse.^ ^^  Nor  can  a  mere  intruder  defeat  a  recovery 
or  diminish  the  damages  which  might  otherwise  be  recovered 
against  him  by  showing  an  outstanding  title  in  a  third  person.i^z 

§  6309.  Public  lands. — To  constitute  adverse  possession  on 
public  lands,  it  is  sufficient  if  the  party  in  possession  claims 
against  all  the  world  except  the  United  States ;  it  is  not  necessary 
that  he  possesses  under  color  of  title.^^^  The  same  rule  applies 
to  the  possession  of  an  old  river-bed.^^*  The  pretended  possession 
of  land  with  an  insufficient  inclosure,  but  without  actual  occu- 
pancy, will  not  establish  adverse  possession.^ss  g^^  Q^g  claiming 
to  have  acquired  a  title  to  land  by  adverse  possession  of  five  years, 
need  only  show  that  such  possession  was  held  by  an  inclosure, 
and  need  not  prove  occupation,  cultivation,  or  use  of  the  prem- 
ises.^s^  Natural  barriers  may  be  sufficient  in  place  of  an  in- 
closure by  fences.is^  A  settler  on  public  land  is  entitled  to  a 
reasonable  time  after  his  location  within  which  to  inclose  it  or 
make  improvements  necessary  to  its  enjoyment;  and  during  such 
time  he  will  be  protected  the  same  as  if  he  had  perfected  posses- 
sion by  inclosure  or  otherwise.^^^  Or  if  the  possession  be  of  state 
lands,  actual  occupation  and  use,  to  the  exclusion  of  others,  will 
suffice,  without  barriers  sufficient  to  turn  stock.^^^ 

§  6310.  Rents  and  profits. — Where  rents  and  profits  are 
claimed  prior  to  the  commencement  of  the  action,  the  complaint 
must  state  the  title  of  the  plaintiff  as  existing  at  some  prior  date, 
and  continuing  up  to  the  commencement  of  the  action,  and  the 
entry  of  the  defendant  at  some  date  subsequent  to  that  of  the 
alleged  title.^^"  He  is  entitled  to  damages  measured  by  the  value 
of  the  rents  and  profits  up  to  the  time  the  judgment  is  rendered.^^^ 

181  McCracken  V.  City  of  San  Fran-       624;    affirming   1   McLean,   266,  Fed. 
Cisco,  16  Cal.  591.  Cas.  No.  4591.     See  Watkins  v,  Hol- 

182  Southmayd  v.   Henley,   45   Cal.       man,  16  Pet.  25,  10  L.  Ed.  873. 

101.  187  Smith  V.   Hicks,   139   Cal.   217, 

183  Page  V.  Fowler,  28  Cal.  605,  73  Pac.  144. 

184  Hanson   v.    Stinehoff,    139   Cal.  188  Staininger  v.  Andrews,  4  Nev. 
169.  72  Pac.  913.  59. 

185  Borel  V.  Rollins,  30  Cal.   408;  189  Smith  v.   Hicks,   139  Cal.  217, 
Hughes  V.  Hazard,  42  Cal.  149.     See  73  Pac.  144. 

Reay  v.  Butler,  95  Cal.  206,  30  Pac.  190  Payne    v.    Treadwell,    16    Cal. 

208.  248. 

186  Polack  V.  McGrath,  32  Cal.  15;  191  Love  v,  Shartzer,  31  Cal.  487; 
Ewing  V.  Burnet,  11  Pet.  41,  9  L.  Ed.  Eich  v.  Maples,  33  CaL  102. 
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But  the  rents  and  profits  must  be  shoAvn  by  the  complaint  to  be 
connected  with  and  arising  out  of  the  wrongful  withholding  of 
possession,i^2  and  are  limited  to  such  as  accrue  subsequent  to 
the  ouster  alleged/^^  q-  subsequent  to  the  accruing  of  his  right 
of  possession.i^*  But  in  an  action  to  recover  possession  of  land 
on  a  title  acquired  by  sheriff's  sale  and  a  deed  thereunder,  the 
plaintiff  cannot  recover  the  rents  and  profits  accrued  during  the 
period  allowed  for  redemption/^^  as  the  right  depends  upon  titlft. 
An  allegation  of  the  value  of  the  use  and  occupation,  rents  and 
profits  of  the  premises  for  the  period  during  which  defendants 
were  in  the  wrongful  possession  and  excluded  plaintiff,  is  suffi- 
cient to  charge  defendants,  without  any  averment  that  they  re- 
ceived such  rents  and  profits.^^^ 

§  6311.  Rents  and  profits — Demand  for. — In  Ohio,  the  demand 
for  rents  and  profits  is  deemed  a  separate  cause  of  action,  and 
should  be  separately  stated.^^'^  So  in  New  york;^^^  a  demand 
of  damages  for  the  ouster  does  not  cover  them.^^^  In  California, 
when  they  are  claimed  in  an  independent  suit,  the  record  of  re- 
covery in  ejectment  is,  as  to  the  title,  only  evidence  of  the  right 
oi'  possession  of  the  plaintiff  at  the  commencement  of  the  action 
in  which  the  recovery  was  had.^o*^  The  legislature  has  no  power 
to  enable  another  person  who  has  no  title  to  recover  from  the 
person  entitled  to  the  possession  the  rents  and  profits  of  the 
land.201 

§  6312.  Rents  and  profits — Right  to. — The  right  to  mesne 
profits  is  a  necessary  consequence  of  the  recovery  in  ejectment.-®^ 
But  defendant  is  only  to  be  held  liable  for  the  time  he  was  in  pos- 
session in  fact,  or  in  judgment  of  law.^o^  And  the  measure  of 
damages  in  such  action  is  that  which  would  obtain  in  assumpsit 

192  Tompkins  v.  White,  8  How.  Pr.  198  Holmes     v.     Davis,     21     Barb. 

520.  265. 

103  Yount  V,  Howell,  14  Cal.  465.  199  Livingston  v.  Tanner,  12  Barb. 

194  Clark  V.  Boyreau,  14  Cal.  634.  481. 

195  Id.;  Henry  v.  Everts,  30  Cal.  200  Yoiint  v.  Howell,  14  Cal.  465. 
425.                                                          ,  201  Rich  V.  Maples,  33  Cal.  102. 

196  Patterson  v.  Ely,  19  Cal.  28;  202  Benson  v.  Matsdorf,  2  Johns. 
Johnson  v.  Visher,  96  Cal.  310,  31  369;  Jackson  v.  Randall,  11  Johns. 
Pac.  106.  405;   Baron  v.  Abeel,  3  Johns.  481,  3 

197  See  Swan's  PI.  444;  Ohio  Code,  Am.  Dec.  515. 

§§  80,  81;   McKinney  v.  McKinney,  8  203  Ryers    v.    Wheeler,    Hill    &    D. 

Ohio  St.  423.  Supp.  389. 
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for  use  and  occupation. 20*  Under  the  practice  in  California,  it  is 
competent  for  the  plaintiff  to  recover  real  property,  with  dam- 
ages for  withholding  it,  and  the  rents  and  profits,  all  in  the  same 
action,  and  as  one  cause  of  action.^os  And  if  plaintiff  is  in  pos- 
session of  a  portion  of  the  land,  damages  should  not  be  assessed 
for  the  use  of  the  entire  tract.^^e  And  damages  may  be  awarded 
on  a  default.207  But  unless  judgment  is  given  for  the  possession, 
damages  for  the  withholding,  or  for  rents  and  profits,  cannot  be 
recovered.^^'s 

§  6313.  Right  of  possession. — To  maintain  ejectment,  a  right 
of  entry  and  possession  is  all  that  is  required.  A  contrary  doctrine 
would  defeat  the  policy  in  view  of  which  pre-emption  rights  were 
conceived,  by  putting  the  settlement  and  improvement  of  the  pre- 
emptioner  at  the  mercy  of  any  stranger  who  might  choose  to  tres- 
pass upon  them.209  A  mere  naked  fee  does  not  always  warrant 
a  recovery  in  ejectment.  The  plaintiff  must  prove  the  right  to 
the  possession.210  But  if  no  adverse  title  be  shown,  recovery  may 
be  had  without  showing  the  right  of  possession,  or  an  entry,  or  a 
right  of  entry  in  his  lessor,2ii  even  if  the  deed  of  such  grantor 
purporting  to  convey  was  fraudulent.212  The  right  of  the  posses- 
sion depends  upon  title.  So  when  the  vendor's  title  expires,  his 
right  to  possession  also  expires.  So  held  in  a  case  where  the 
vendor  sued  to  eject  the  purchaser,  who  set  up  title 
under  the  homestead  law  to  government  lands,  the  plain- 
tiff in  the  action  claiming  right  of  possession  only.  If  the 
defendant  was  estopped  by  reason  of  the  contract  of  sale  from 
setting  up  title,  the  plaintiff,  by  admitting  he  had  no  title,  will  not 
be  admitted  to  set  up  the  estoppel  to  show  that  his  admission  was 
untrue,  as  it  w^ould  then  be  an  estoppel  against  an  estoppel, 
"which  setteth  the  matter  at  large. "^is 

204  Holmes  v.  Davis,  19  N.  Y.  v.  Little,  13  111.  239;  Joy  v.  Berdell, 
488.  25    111.   537;    Gillett   v.    Treganza,   13 

205  Sullivan  v.  Davis,  4  Cal.  291.  Wis.  474;  Johnson  v.  Adelman,  35  111. 

206  Ellis  V.  Jeans,  26  Cal.  272.  265;    City  of   Cincinnati  v.  White,   6 

207  Dimiek    v.    Campbell,    31    Cal.  Pet.  431,  8  L.  Ed.  452. 

238.  211  Wilkes  v.  Elliott,  5   Cranch   C. 

208  Locke  V.  Peters,  65  Cal.  161,  3      C.  611,  Fed.  Cas.  No.  17660. 

Pac.  657.  212  Gregg  v.   Sayre,  S   Pet.  244,   8 

209  Toland  v.  Mandell,  38  Cal.  43.      L.   Ed.   932;   Wright   v.   Mattison,   18 

210  Wood  v.   Morton,    11   111.   547;       How.  50,  15  L.  Ed.  280. 

Pitkin  ▼.  Yaw,  13  111,  251;  Tilghman  213  Holden  v.  Andrews,  38  Cal.  122. 
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§  6314.  Seisin  in  fee. — Under  an  allegation  of  seisin  in  fee  of 
the  premises,  plaiutilf  may  recover  if  he  show  any  interest  en- 
titling him  to  possession.214  And  from  seisin  in  fee,  and  of  pos- 
session by  defendant  when  established,  the  law  implies  a  right  to 
the  present  possession  in  the  plaintiff,  and  a  holding  adverse  there- 
to by  one  defendant.^i^  But  the  presumption  may  be  rebutted  by 
proof  of  an  equitable  title  in  another  of  the  character  to  carry  the 
right  of  possession.216  To  sustain  an  action  of  ejectment,  an  aver- 
ment of  seisin  is  essential,  and  must  be  alleged  to  have  been  within 
the  time  limited  for  bringing  the  action.^i'^  A  variance  between 
the  alleged  seisin  and  right  of  possession  of  plaintiff  and  the  date 
of  the  conveyance  to  him  is  immaterial.^is 

§  6315.  Settlers  upon  public  land. — Persons  having  settled  in 
person  upon  public  land,  improved  it,  and  erected  dwelling- 
houses  thereon,  are  lawfully  in  possession,  have  a  right  to  be  pro- 
tected in  it,  and,  if  ousted,  may  sue  to  recover  it.  To  maintain 
ejectment,  a  right  of  entry  and  possession  is  all  that  is  required.^i^ 
One  making  the  original  homestead  entry,  which,  upon  contest, 
is  sustained,  may  eject  others  claiming  by  quitclaim  deeds  from 
others  and  from  the  lessee  of  the  homesteader,  who  had  no  right 
to  sublet  the  premises.220  When  defendant  claims  under  a  patent 
senior  to  plaintiff's  claim,  the  burden  is  upon  plaintiff  to  over- 
throw the  presumptions  in  favor  of  such  patent. -^^  The  patent 
is  conclusive  as  to  the  description  of  the  land  granted  -^-"^  and  if 
it  conveys  more  than  the  government  receives  pay  for,  none  but 
the  government  or  its  grantees  can  question  the  title  or  right  to 
possession  of  the  whole  thereof.223  A  settler  on  public  land,  if 
ousted  after  the  lapse  of  a  reasonable  time  within  which  to  im- 
prove it,  can  recover  against  the  person  in  possession  only  by 

214  Stark  V.  Barrett,  15  Cal.  361.  Grady  v.  Early,  18  Cal.  108 ;  Hubbard 

215  Payne  v.  Treadwell,  16  Cal.  v.  Barry,  21  Cal.  321;  Bullock  v. 
220;  Salmon  v.  Symonds,  24  Cal.  Wilson,  2  Port.  (Ala.)  437;  Masters 
260.  V.   Eastis,   3   Port.    (Ala.)    368;    cited 

216  Willis   V.    Wozencraft,    22    Cal.  in  Toland  v.  Mandell,  38  Cal.  30. 

607.  220  White    v.    Johnson,    10    Idaho, 

217  Bockee  v.  Crosby,  2  Paine,  432,      438,  79  Pac.  455. 

Fed.    Cas.    No.    1593;    Salmon   v.    Sy-  22i  Hooper  v.  Young,  140  Cal.  274, 

monds,   24   Cal.   266.     See  Cal.   Code  98  Am.  St.  Eep.  56,  74  Pac.  140. 
Civ.  Proc,  §§  318,  319.  222  Miller  v.  Grunsky,  141  Cal.  441, 

218  Stark  V.   Barrett,   15  Cal.   361.  66  Pac.  858,  75  Pac.  48. 

219  Payne  v.  Treadwell,  16  Cal.  223  Johnson  v.  Hurst,  10  Idaho, 
220;    Yount   V.   Howell,   14  Cal.   468;  308,  77  Pac.  784. 
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showing  an  actual,  notorious,  prior  possession.-^*  Where  he  shows 
that  he  first  entered  upon  it,  marked  out  the  boundaries,  and  dili- 
gently proceeded,  or  diligently  made  preparations  to  do  such  acts 
as  were  necessary  to  constitute  an  actual  possession,  he  will  be 
entitled,  even  without  showing  an  actual  possession,  to  recover 
against  a  person  subsequently  entering.225 

§  6316.  Settler,  complaint  by. — Where  the  complaint  alleged 
that  in  September,  1849,  plaintiff  settled  on  a  tract  of  land,  "the 
same  being  public  land  of  the  United  States,"  and  that  subse- 
quently H.,  a  foreigner,  built  a  house  and  occupied  a  portion  of 
the  tract,  and  that  H.'s  executor  offered  the  same  for  sale,  and 
that  plaintiff  prayed  for  an  injunction  and  damages  for  the  occu- 
pation, it  was  held  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.226  That  at  a  certain  time  the  party 
received  a  deed  of  a  tract  of  land,  and  from  that  time  forward 
continued  in  the  actual,  exclusive,  adverse,  and  notorious  posses- 
sion, and  had  the  same  protected  by  a  substantial  inclosure,  is 
an  adverse  possession.227 

§  6317.  Statute  of  limitations. — The  statute  of  limitations  dis- 
tinguishes between  an  entry  made  without  any  right  or  claim  of 
right  and  one  made  under  a  claim  or  color  of  title.  The  naked 
disseisor  is  regarded  with  the  greater  disfavor,  and  his  possession 
is  strictly  to  the  land  in  his  actual,  exclusive  possession,  coex- 
tensive with  his  metes  and  bounds.--^  Peaceable  and  uninter- 
rupted possession  for  seven  years,  under  a  -grant  or  deed  of  con- 
veyance, gives  a  complete  title  to  a  person  in  possession.--^  And 
a  naked  trespasser  for  seven  years  is  not  a  bar  to  the  action.230 
But  a  connected  title  need  not  be  shown.^si  The  possession  of  one 
having  no  title,  but  holding  by  consent  of  another,  may  be  con- 
nected with  the  title  of  such  other.232    Under  the  statute  of  Ken- 

224  Staininger  v.  Andrews,  4  Nev.  230  Patton  v.  Hynes,  1  Cooke,  357, 
59.      For    insufficient    possession,    see      Fed.  Cas.  No.  10835. 

Hughes  V.  Hazard,  42  Cal.  149.  231  Green  v.  Neal,  6  Pet.  291,  8  L. 

225  Staininger  v.  Andrews,  4  Nev.  Ed.  402;  overruling  Patton  v.  Easton, 
59.  1  Wheat.  476,  4  L.  Ed.   139;   Den  v. 

226  O'Conner  v.  Corbitt,.  3  Cal.  371.  Turner,  9  Wheat.  541,  6  L.  Ed.  155; 

227  Vassault  v.  Seitz,  31  Cal.  223.  Powell  v.  Harman,  2   Pet.   241,   7  L. 

228  Walsh  V.  Hill,  38  Cal.  481.  See,  Ed.  411. 

also,  Cal.  Code  Civ.  Proc,  §§  323-325.  232  McTver  v.  Eeagan,  1  Cooke,  366,, 

22«  Piles  V.  Bouldin,  11  Wheat.  325,       Fed.   Cas.   No.   8832. 
6  L.  Ed.  486. 
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tucky  an  adverse  possession  under  a  survey  previous  to  patent 
may  be  connected  with  possession  under  the  patent.-'^  So  a  party 
entering  into  possession  of  land  under  a  patent,  but  not  showing 
a  paper  title  to  any  particular  portion  is  deemed  as  claiming  to 
the  abuttals  of  the  patent  against  other  parties  not  then  in  seisin 
or  possession. -2^  Where  a  party  is  brought  in  on  motion  of  the 
plaintiff  as  an  additional  defendant,  after  the  suit  has  been  some 
time  pending,  such  defendant  may  avail  himself  of  the  statute 
of  limitations  up  to  the  time  he  is  made  a  party.^^s  Nor  does  the 
pendency  of  a  suit  estop  the  plaintiff  in  such  action  from  setting 
up  the  statute  of  limitations  in  a  suit  subsequently  brought  against 
him.236 

§  6318.  Title  by  limitation. — Adverse  possession  for  five  years 
gives  a  title  to  the  land.^s^  In  Utah,  even  though  a  minor  is 
exempt  until  within  two  years  after  removal  of  disabilit}^  of 
minority,238  and  such  period  of  disability  is  excluded  in  computing 
time  from  the  accrual  of  the  cause  of  action,239  nevertheless,  since 
the  administrator  has  the  right  and  is  required  to  take  possession 
of  all  real  estate  of  the  deceasedj^'io  the  statute  runs  against  in- 
fant minors  of  said  deceased,  and  they  are  barred  at  the  end  of 
seven  years. ^^^  But  possession  for  five  years,  unless  it  is  either 
admitted  or  found  as  a  fact  to  be  adverse,  will  not  presume  a 
title.-^-  In  Illinois,  a  person  in  actual  possession  under  claim  or 
color  of  title  in  good  faith  for  seven  years,  and  during  all  that 
time  paying  all  taxes,  shall  be  adjudged  the  legal  owner.243  When 
parties  enter  without  title  or  claim,  or  color  of  title,  such  occupa- 
tion is  subservient  to  the  paramount  title,  as  title  must  be  some- 

233  Walden  v.  Gratz,  1  Wheat.  292,  89  Am.  Doc.  88;  Simson  v.  Eckstein, 
4  L.  Ed.  94.  22  Cal.  580. 

234  Taylor    v.    Buckner,    2    A.    K,  238  Utah  Comp.  Laws,  §  ISO. 
Marsh.    (Ky.)    18,   12   Am.   Dec.   354;  239  Utah  Comp.  Laws  1876,  p.  365, 
Kendal  v.  Slaughter,  1  A.  K.  Marsh.  §  13. 

(Ky.)     376;    Clarke    v.    Courtney,    5  240  Utah  Comp.  Laws  1876,  p.  301, 

Pet.  319.  8  L.  Ed.   140.  §§  107,  183. 

235  Lawrence  v.  Ballou,  50  Cal.  241  Jenkins  v.  Jensen,  24  Utah,  108, 
258.  91  Am.  St.  Rep.  783,  66  Pac.  773. 

236  420  Mining  Co.  v.  Bullion  Min.  242  Sharp  v.  Daugney,  33  Cal.  505; 
Co.,  9  Nev.  240.  As  to  where  ejectment  Stillman  v.  White  Rock  Mfg.  Co.,  3 
is  barred  by  limitation  under  the  Mon-  Woodb.  &  M.  538,  Fed.  Cas.  No.  13446. 
tana  statute,  see  Peter  v.  Stephens,  11  243  Russell  v.  Barney,  6  McLean, 
Mont.  115,  28  Am.  St.  Rep.  448,  27  577,  Fed.  Cas.  No.  12152.  Compare 
Pac.  403.  Wriorht  v.  Mattison,  18  How.  50,  15 

237  Le  Roy  v.  Eogera,  30  Cal.  229,  L.  Ed.  280. 
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where. 2^*  In  Delaware,  an  action  of  ejectment  cannot  be  main- 
tained against  a  mere  trespasser  on  the  ground  of  possession  alone, 
unless  the  possession  has  continued  twenty  years.^^s 

§  6319.  Action  will  not  lie. — In  an  action  of  ejectment,  if  the 
plaintiff  count  upon  a  lease  to  himself  from  a  person  whom  the 
evidence  shows  to  have  been  dead  at  the  time,  it  is  bad.^^^ 

§  6320.  Expired  lease. — Where  the  lease  under  which  eject- 
ment is  brought  has  expired  before  trial,  no  recovery  can  be  had 
without  amendment. 2^'^  Where  land  was  conveyed  in  fee,  reserv- 
ing a  rent  charge  with  a  right  of  re-entry  for  non-payment,  and 
the  grantor  died  leaving  six  heirs,  it  was  held  that  one  of  said 
heirs  could  maintain  ejectment  for  one  sixth  of  said  lands  for  non- 
payment of  rent,  without  joining  the  others.^^s 

§  6321.  Personal  representatives. — The  personal  representa- 
tives of  a  lessee  for  years,  or  his  assignees,  have  an  estate  in  the 
land,  and  are  entitled  to  its  possession,  and  may  maintain  eject- 
ment.243  A  plaintiff  in  ejectment  cannot  recover  when  one  lessor 
under  whom  he  claims  has  conveyed  his  legal  and  equitable  title 
to  the  other,  and  the  right  of  that  other  lessor  is  barred  by  a  for- 
mer recovery.250 

§  6322.  Possession  by  tenant. — A  party  entering  under  a  lease 
with  bounds,  or  under  a  deed,  gains  a  possession  only  to  the  extent 
of  the  boundaries  of  the  lease  or  deed.  Where  the  tenant  is  set- 
tled on  a  patent  with  intent  to  gain  possession,  without  limits  or 
bounds,  it  was  held  that  the  landlord's  possession  thereby  ob- 

244  Sharp  V.  Daugney,  33  Cal.  505;  et  seq. ;  and  in  California,  see  Code 
Harvey  v.   Tyler,   2  Wall.   328,   17  L.       Civ.  Proc,  §§  315-328. 


Ed.  871.  As  to  the  rule  in  Conneeti 
cut,  see  Stillman  v.  White  Kock  Mfg, 
Co.,  3  Woodb.  &  M.  538,  Fed.  Cas 
No.  13446.  As  to  the  rule  in  Mon 
tana,  see  Peter  v.  Stephens,  11  Mont 
115,    28   Am.    St.   Eep.    448,   27    Pac 


246  Connor  v.  Brady,   1  How.  211, 
11  L.  Ed.  105. 

247  Roe  V.  Doe,  30  Ga.  608. 

248  Cruger  v.  McClaughry,  51  Barb. 
642. 

2'49  Williams    on    Executors,    748; 


403.  Roscoe  on  Actions,  545;  Doe  v.  Brad- 

245  Doe  ex  dem.  Jefferson  v.  How-  bury,   16  Eng.   Com.  L.  115;    Mosher 

ell,    1    Houst.    (Del.)    178.       For   the  v.  Yost,  33  Barb.  277. 
statutes  of  limitation  of  the  various  250  Doe  ex  dem.  Dearmond  ▼.  Eoe, 

states,   see   Adams   on   Ejectment,  43  30  Ga.  632. 
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tained  extended  to  the  line  of  the  patent.^si  But  an  alienee  enter- 
ing upon  lands  with  bounds  gains  a  possession  only  to  the  extent 
of  his  bounds. -^2  jf  the  landlord  himself  enters  and  is  ousted  by 
an  intruder,  he  may  recover  to  the  boundaries  of  his  deed,  while 

the  tenant,  if  ousted,  cr,n  recover  only  to  the  boundaries  of  his 
lease.-^3 

§  6323.  Tax-title. — No  title  can  be  derived  from  a  tax-sale 
where  the  tax  was  levied  against  the  buyer,  whose  duty  it  was  to 
pay  it.2^*  A  complaint  in  ejectment  consisting  of  two  counts, 
the  first  of  which  attempts  to  set  up  a  tax-title  to  the  premises, 
and  the  second  of  which  contains  the  usual  general  allegations, 
is  not  liable  to  a  general  demurrer.  The  first  part  of  the  com- 
plaint may  be  treated  as  surplusage,  the  second  part  being  suffi- 
cient to  show  a  cause  of  action,  and  the  validity  of  the  tax-title 
need  not  be  determined  upon  the  general  demurrer.^^s  i^  Colo- 
rado, a  defendant  is  not  required  to  allege  all  the  initial  proceed- 
ings culminating  in  the  issuance  of  a  tax-deed  relied  on  by  him 
as  a  defense,  in  order  to  render  such  deed  admissible.^^^ 

§  6324.  Tenants  in  common. — Tenants  in  common  are  in  pos- 
session of  all  the  land  held  in  common,  and  each  and  every  one 
of  them  has  the  right  to  enter  upon  and  occupy  the  whole  of  the 
common  lands  and  every  part  thereof.257  Their  occupation  shall 
be,  by  law,  between  them  in  common. ^^s  Q^g  tenant  in  common 
may  maintain  an  action  to  recover  possession  of  an  undivided 
part  of  the  land  from  a  cotenant  who  wrongfully  excludes  him 
from  possession.259  So  one  tenant  in  common  can  recover  pos- 
session of  the  entire  premises  as  against  a  mere  trespasser.^^o  in 
Tennessee,  the  practice  has  been  for  the  tenants  in  common  in 

251  Lee  V,  McDaniel,  1  A.  K.  2.55  Cole  v.  Segraves,  S8  Cal.  103, 
Marsh.    (Ky.)    234;    Owings    v.    Gib-       25  Pae.  1109. 

son,  2  A.  K.  Marsh.  (Ky.)  515.  256  Treasury  etc.  R.  Co.  v.  Gregory, 

252  Maury    v.     Waugh,     1    A.    K.  38   Colo.   212,    88   Pae.   445. 
Marsh.    (Ky.)    452;     Owings   v.    Gib-  257  Carpentier  v.  Webster,  27  Cal. 
son,  2  A.  K.  Marsh.  (Ky.)  515;  Jones  524. 

V.  Chiles,  2  Dana  (Ky.),  25;  "Wickliffe  258  2  Bouvier's  T'-  '    ni4. 

V.  Ensor,  9  B.  Mon.  (Ky.)  258.  259  Frakes  v.   ElJioct,  102  Ind.  47, 

253  Walsh  V.  Hill,  38  Cal.  481.  1  N.  E.  195 ;  Lundy  v.  Lundy,  131  111. 

254  Moss  V.   Shear,   25   Cal.  38,   85  138,  23  N.  E.  337. 

Am.   Dee.   94;    Coppinger  v.   Eiee,   33  2G0  Treat    v.    Eeilly,    35    Cal.    129; 

Cal.  425;  followed  in  Garwood  v.  Hardy  v.  Johnson,  1  Wall.  371,  17  L. 
Hastings,  38   Cal.  216.  Ed.  502;   Sharon  v.  Davidson,  4  Nev. 
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ejectment  to  declare  in  a  joint  demise,  and  to  recover  a  part  or 
the  whole  of  the  premises,  according  to  the  evidence. ^^^  In  Mis- 
souri, tenants  in  common  cannot  join  in  an  action  of  ejectment.-''- 

§  6325.  Tenants  in  common — Damages. — Where  a  party,  after 
taking  possession  wrongfully,  became  a  cotenant  of  the  plaintiff, 
the  plaintiff  cannot  in  ejectment  recover  damages  for  the  period 
while  he  was  wrongfully  in  possession.^^s  g^^  q^  tenant  in  com- 
mon who  is  ousted  by  his  cotenant  may  recover  damages  from 
the  time  of  the  ouster  according  to  his  right.^^^  Where  the  plain- 
tiff is  owner  of  an  undivided  half-interest,  and  the  defendant,  a 
naked  trespasser,  purchased  an  undivided  interest  after  the  com- 
mencement of  the  action,  plaintiff  can  recover  the  value  of  one 
half  of  the  rents  and  profits,  including  those  resulting  from  the 
improvements  placed  on  the  land  by  the  defendant  during  the 
period  of  wrongful  possession.^^s 

§  6326.  Termination  of  plaintiff's  title  pending  suit. — Where 
the  plaintiff  shows  a  right  to  recover  at  the  time  the  action  was 
commenced,  but  it  appears  that  his  right  has  terminated  during 
the  pendency  of  the  action,  the  verdict  and  judgment  must  be 
according  to  the  fact,  and  the  plaintiff  may  recover  damages  for 
withholding  the  property.^^s  The  conveyance  by  plaintiff  pend- 
ing suit  does  not  necessarily  affect  his  right  to  recover ;  and  such 
conveyance  may  be  shown  to  be  a  mortgage,  though  on  its  face 
it  is  an  absolute  deed.^'^'^  This  provision  of  the  statute  applies 
to  all  cases  where  the  plaintiff's  title  from  any  cause  ceases  to 
exist  before  trial,  and  is  not  confined  to  cases  in  which  the  title 
expires  by  limitation.^^s  The  death  of  the  wife  without  issue 
living,  after  suit  brought  by  herself  and  the  husband  for  the  home- 
stead, defeats  the  action.^^^  But  the  sale  of  the  premises  during 
the  action  is  but  a  transfer  of  the  cause  of  action.^'^o     Though 

416;    Eowe   v.    Bacigalluppi,    21    Cal.  264  Id.     See  Cbilds  v.  Kansas  City 

633;    Chipman    v.    Hastings,    50    Cal.  etc.  K.  E.  Co.,  117  Mo.  414,  23  S.  W. 

310,  19  Am.  Eep.  655,  373. 

261  Poole  V.  Fleeger,  11  Pet.  185,  265  Carpentier  v.  Mitchell,  29  Cal. 
9   L.    Ed.    680;    affirming   Fleeger   v.  330. 

Poole,  1  McLean,  185,  Fed.  Cas.  No.  266  Cal.    Code    Civ.    Proc,    §    740; 

4860.  Moore  v.  Tice,  22  Cal.  513. 

262  Dube    V.    Smith,    1    Mo.    313;  267  Clink  v.  Thurston,  47  Cal.  21. 
Wathen  v.  English,  1  Mo.  746.                       268  Lang  v.  Wilbraham,  2  Duer,  171. 

263  Carpentier    v.    Mendenhall,    28  269  Gee  v.  Moore,  14  Cal.  472. 
Cal.  484,  87  Am.  Dec.  135.  uvo  Mosa  v.  Shear,  30  Cal.  469. 
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where  plaintiff's  title  expired  before  judgment,  if  he  is  entitled 
to  mesne  profits,  he  may  have  judgment  so  as  to  enable  him  to 
recover  them.^'i 

§  6327.  Title. — A  plaintiff  must  recover  on  the  strength  of  hia 
own  title,  and  not  on  the  weakness  of  the  defendant's;-^-  and 
only  upon  the  legal  title,^'^  and  upon  his  title  as  it  was  when  the 
suit  was  commenced.-^^  A  subsequently  acquired  deed  will  not 
aid  him.2"5  This  rule  has  no  application  to  mining  claims.^^s  ^ 
duplicate  final  receipt  of  the  receiver  of  the  United  States  land 
ofdce  for  homestead  land  entitles  the  holder  to  maintain  ejectment 
for  possession  of  the  land.-^^  The  plaintiff  must  show  title  in 
himself  before  the  ouster  laid  in  the  complaint.^'^s  ^  legal  sub- 
sisting title  outstanding  in  another  is  inconsistent  with  the  title 
in  the  plaintiff,  and  must  defeat  him.^^* 


§  6328.  Title  and  prior  possession. — "Where  a  party  relies  on 
documentary  title  and  prior  possession,  if  he  fail  in  the  former 
he  may  still  rely  upon  the  latter.  The  failure  to  prove  the  paper 
title  does  not  impair  the  just  force  and  effect  of  the  possession.^**® 
Plaintiff  must  show  a  better  title  than  that  of  defendant,  or  an 
actual  prior  possession,  in  order  to  put  defendant  to  the  necessity 


271  Jackson  v.  Davenport,  18 
.Johns.  295. 

272  Woodworth  v.  Fulton,  1  Cal. 
295;  Stanford  v.  Mangin,  30  Ga. 
355;  Turner  v.  Aldridge,  1  McAll. 
229,  Fed.  Cas.  No.  14249;  Sahler  v. 
Signer,  37  Barb.  329;  Brady  v.  Hen- 
nion,  8  Bosw.  528;  State  v.  Stringf el- 
low,  2  Kan.  263;  Seabury  v.  Field,  1 
McAll.  1,  Fed.  Cas.  No.  12574;  Math 
er  V.  Walsh,  107  Mo.  121,  17  S.  W, 
7.55;  Parlier  v.  Cassingham,  130  Mo 
348,  32  S.  W.  487;  Weutworth  v.  Ab 
betta,  78  Wis.  63,  46  N.  W.  1044 
Finelite  v.  Sinnott,  25  Jones  &  Sp 
57;  Harrison  v.  Gallegos,  13  N.  Mex 
1,  79  Pac.  300;  Humphries  v.  Soren 
sen,  33  Wash.  563,  74  Pac.  690 
George  v.  Columbia  etc.  Ey.,  38  Wash. 
480,  80  Pac.  767. 

273  Buhne  v.  Chism,  48  Cal.  467; 
Barrett  v.  Hinckley,  124  111.  32,  7 
Am.  St.  Bep.  331,  14  N.  E.  863. 


274  Sacramento  Sav.  Bank  v. 
Hynes,   50   Cal.   195. 

275  Joy  V.  Bcrciell,  25  111.  537; 
Washington  v.  Oregon,  1  Black,  459, 
17  L.  Ed.  203;  Johnson  v.  Adelman, 
35  111.  265;  Pitkin  v.  Yaw,  13  111. 
251;  Carn  v.  Haisley,  22  Fla.  317. 
For  exceptions  to  the  maxim  that  the 
plaintiff  must  recover  upon  .  the 
strength  of  his  own  title,  and  not 
upon  the  weakness  of  his  adversary's, 
see  Macklot  v.  Dubrueil,  9  Mo.  473, 
43  Am.  Dec.  550. 

276  Kichardson  v.  McNulty,  24  Cal. 
339. 

277  McClung  T.  Penny,  12  Okla. 
303,  70  Pae.  404. 

278  Buxton  V.   Carter,  11  Mo.  481. 

279  See  Puterbaugh's  PI.  &  Pr. 
(111.)  citing  Masterson  v.  Cheek,  23 
111.  75;  McCormick  v,  Wilcox,  25  111. 
277. 

280  Morton  t.  Folger,  15  Cal.  275. 
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of  supporting  his  possession  by  a  title  superior  to  that  of  naked 
possession.281 

§  6329.  Title,  allegation  of.— The  title  of  the  plaintiff  is  the 
ultimate  fact,  the  fact  in  issue  upon  which  the  recovery  must  be 
had  in  ejectment,282  and  must  be  alleged  in  the  complaint.^s^  The 
allegation  that  the  plaintiff  is  "the  owner"  of  the  property  is  of 
an  ultimate  fact,  unless  the  context  shows  that  it  was  intended 
as  a  mere  conclusion  from  the  facts  stated.^s^  The  title  may  be 
averred  in  general  terms,  but  if  he  attempts  to  set  forth  a  specific 
deraignment,  he  must  aver  every  fact  required  to  be  proved  in 
order  to  recover,^^^  and  he  will  be  confined  in  the  proof  to  his 
pleading.2S6  Plaintiff  relying  upon  a  reversion  must  allege  how 
and  when  the  title  reverted.^s^  An  allegation  that  on  a  day 
named  the  plaintiff  **was  possessed  of"  certain  lands  therein  de- 
scribed, which  said  premises  the  plaintiff  claims  in  fee  simple 
absolute,  is  an  allegation  of  title  in  fee  simple  absolute. ^ss  The 
allegation  of  possession  at  the  time  of  the  ouster  complained  of 
is  a  sufficient  allegation  of  title. ^^^  So  an  averment  of  the  prior 
possession  and  ouster  is  sufficient.^^o 

§  6330.  Title,  equitable. — Ejectment  cannot  be  maintained 
upon  an  equitable  title.^^i  A  mere  equitable  title  to  land  does 
not  enable  the  owner  to  maintain  an  action  to  recover  possession 
thereof.  Although  the  code  has  abolished  the  distinction  between 
actions  at  law  and  suits  in  equity,  so  far  as  regards  forms,  the 
rules  by  which  the  rights  of  parties  are  to  be  determined  remain 

281  Harrison  v.  Gallegoa,  13  N.  288  Marshall  v.  Shafter,  32  Cal. 
Mex,  1,  79  Pac.  300.  176. 

282  Marshall  v.  Shafter,  32  Cal.  289  Hutchinson  v.  Perley,  4  Cal.  33, 
176;  Payne  v.  Treadwell,  16  Cal.  243.  60  Am.  Dec.  578;  approved  in  Winans 

283  Gray  v.  James,  Pet.  C.  C.  476,  v.  Christy,  4  Cal.  78,  60  Am.  Dec. 
Fed.  Cas.  No.  5719.  597;   Sacramento  Valley  R.  R.  Co.  v. 

284  Heeser  v.  Miller,  77  Cal.  192,  Moffatt,  7  Cal.  579;  Nagle  v.  Macy, 
19  Pac.  375.  9    Cal.    427;    Myers   v.   Jackson,    135 

285  Castro    V.    Richardson,    18  Cal.  Ind.  136,  34  N.  E.  810. 

478;   Hutchinson  v.  McNally,  85  Cal.  290  Boles   v.    Cohen,    15    Cal.    150; 

619,  24  Pac.  1071.  Norris  v.  Russell,  5  Cal.  249. 

28G  Eagan  v,  Delaney,  16  Cal.  85;  2.91  O'Connell  v.  Dougherty.  32  Cal. 

Coryell   v.  Cain,   16   Cal.  567.  458;  Seaton  v.  Son,  32  Cal.  481;   San 

28T  Bothwell      V.      Denver      Union  Felipe  M.  Co.  v.  Belshaw,  49  Cal.  655 ; 

Stockyard  Co.,  39  Colo.  221,  90  Pac.  Johnston  v.  Gerry,   34  Wash.  524,  76 

1127.  Pac.  258,  77  Pac."  503. 
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unchanged;  and  in  an  action  against  a  stranger  in  possession,  the 
plaintiff  can  only  recover  on  his  legal  title.-^-  Under  the  code 
system  of  procedure,  a  plaintiff  may  allege  and  prove  the  facts 
showing  himself  the  equitable  owner  of  land,  and  thereupon  re- 
cover the  possession  thereof  as  against  the  holder  of  the  naked 
legal  title  or  a  stranger.  But  he  must  by  his  complaint  exhibit 
the  nature  of  his  title,  and  the  law  has  not  dispensed  with  the 
necessity  of  pleading  the  facts  showing  his  equitable  title.^^s  And 
a  legal  title  will  prevail  in  the  absence  of  a  valid  equitable  de- 
fense ;-^^  but  the  superior  title  will  prevail,  whether  it  be  a  legal 
or  an  equitable  title.^^^ 

§  6331.  Title  derived  through  a  firm. — In  deriving  title 
through  a  firm  the  members  of  which  are  not  parties,  it  is  not 
necessary  to  set  out  their  names.^^^ 

§  6332.  Title  by  sheriff's  deed.— The  sheriff  is  empowered  by 
law  to  convey  by  deed  to  the  purchaser  under  an  execution  all  the 
right,  title,  interest,  and  estate  of  the  defendant,^^'^  as  fully  as  the 
defendant  himself,  or  an  attorney  empowered  by  him  for  that 
purpose,  could  have  done.  The  officer  in  fact  acts  as  such  attor- 
ney, appointed  for  that  purpose  by  law.^^s 

§  6333.  Title  subsequently  acquired. — A  party  may  have  two 
suits  against  the  same  defendant,  if  the  second  is  brought  on  a 
title  acquired  after  the  commencement  of  the  first.^^^ 

292  Shewen  v.  Wroot,  5  East,  132;  295  State  v.  Johanson,  26  Wash. 
Jackson    v.    Pierce,    2    Johns.    221;       668,  67  Pac.  401. 

.Tackson     v.     Chase,     2     Johns.     84;  296  Cochran  v.  Scott,  3  Wend.  229. 

Moore    v.    Spellman,    5    Denio,    225;  297  4  Scam.  531. 

Peck  V.  Newton,  46  Barb.  173;   Car-  298  See  Dodge  v.   Wallev,  22  Cal. 

son   V.   Boudinot,   2   Wash.   C.   C.   33,  224,   83    Am.   Dec.    61;    McDonald    v. 

Fed.  Cas.  No.  2462;  Hickey  v.  Stew-  Badger,    23    Cal.    399,    S?.    Am.    Dec. 

art,  3  How.  750,  11  L.  Ed.  814;  Agri-  123;  Lessee  of  Cooper  v.  Galbraith,  3 

cultural  Bank  of  Mississippi  v.  Rice,  Wash.  C.  C.  550,  Fed.  Cas.  Xo.  3193; 

4  How.  225,  11  L.  Ed.  949;  Watkins  Blood  v.  Light,  38   Cal.   649,  99  Am. 

V.  Holman,  16  Pet.  25,  10  L.  Ed.  873.  Dec.  441.     As  to   recitals  in  sheriflE'a 

293  Merrill  v.  Dearing,  47  Minn.  deed,  see  Donahue  v.  McNulty,  24  Cal. 
137,  49  N.  W.  693;  Crary  v.  Good-  417,  85  Am.  Dec.  78;  Hihn  v.  Peck, 
man.  12  N.  Y.  266,  64  Am.  Dec.  506;  30  Cal.  287.  As  to  title  conveyed  by 
Hoppough  V.  Struble,  60  N.  Y.  430.  such  deed,  see  Blood  v.  Light,  38  Cal. 

294  Hartley  v.  Brown,  51  Cal.  465.  649.  99  Am.  Dec.  441,  and  cases  there 
See  Hyde  v.  Mangan,  88  CaL  319,  26  cited. 

Pac.  180.  299  Vance  v.  dinger,  27  Cal.  358. 
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§  6334.  Title  under  sheriff's  sale. — Where  the  plaintiff's  com- 
plaint in  ejectment  averred  title  in  the  plaintiff  under  a  sheriff's 
sale  made  by  one  sheriff  and  a  deed  executed  by  his  successor,  it 
was  held  that  the  plaintiff  could  not  recover.^oo  The  plaintiff 
having  a  sheriff's  title  need  not  show  that  the  defendant  in  execu- 
tion had  title,  but  only  that  he  was  in  possession  at  the  time  of 
the  sale.2^^  He  need  only  show  a  judgment,  execution,  and  a 
sheriff's  deed.^'^^ 

§  6335.  Two  titles. — Where  one  enters  generally  under  two 
titles,  the  law  adjudges  that  he  entered  under  the  better  title  of 
the  two.303 

§  6336.  United  States  courts. — The  petitory  action  in  the 
United  States  courts  corresponds  with  the  action  of  ejectment 
in  the  state  courts.^®* 

§  6337.  Value. — Where  the  value  of  the  matter  in  dispute  is 
not  averred  in  the  complaint,  evidence  cannot  be  given  of  it  by 
the  defendant.305  Contra,  when  the  pleadings  do  not  state  the 
value  of  the  property  in  controversy,  the  value  may  be  shown  at 
the  trial.30» 

§  6338.  Vendor  of  land. — When  a  vendor  elects  to  rescind 
the  contract  of  sale  for  non-compliance  with  its  terms,  he  may 
bring  ejectment  against  the  purchaser.^'^'^  Where  a  party  acquires 
possession  of  land  under  an  executory  contract  of  purchase,  the 
vendor  cannot  maintain  ejectment  until  after  notice  to  quit  or 
demand  of  possession.^®^    And  in  such  instance  it  is  proper,  upon 

300  Alderson  v.  Bell,  9  Cal.  315;  304  United  States  v.  King,  7  How. 
Kellogg  V.  Kellogg,  6  Barb.  116;  846,  12  L.  Ed.  934;  Livingston  v. 
Brewster  v.  Striker,  1  E.  D.  Smith,  Story,  9  Pet.  632,  9  L.  Ed.  255;  Gil- 
321;  Townshend  v.  Wesson,  4  Duer,  mer  v.  Poindexter,  10  How.  257,  13 
342.     See  Farmers'  Bank  of  Saratoga  L.  Ed.  411. 

County  V.  Merchant,  13  How.  Pr.  10.  305  Lanning  v.  Dolph,  4  Wash.   C. 

301  Hartley  v.  Ferrell,  9  Fla.  374;       C.  624,  Fed.  Cas.  No.  8073. 

citing    Whately    v.    Newsom,    10    Ga.  306  Beard  v.  Federy,  3  Wall.  488, 

74.  18  L.  Ed.  88. 

302  Sinclair  v.  Worthy,  1  Wins.  (60  307  Dean  v.  Comstock,  32  111.  173; 
N.  C.)  114,  84  Am.  Dec.  357.  See  Belger  v.  Sanchez,  137  Cal.  614,  70 
Belles   V.    Miller,    10    Wash.    259,    38  Pac.  738. 

Pae.  1050.  308  Johnson  t.  County  of  Stark,  24 

303  Gardner  v.  Sharp,  4  Wash.  C.  111.  91;  Dean  v.  Comstock,  32  111. 
C.  609,  Fed.  Cas.  No.  5236.  173. 
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cross-complaint  of  defendant,  to  allow  defendant  for  the  money 
paid  on  the  contract,  less  the  reasonable  rental  of  the  premises, 
but  not  to  leave  defendant  in  possession  also.^*^^  Or  a  vendor  may 
have  a  decree  for  sale  of  the  land  to  satisfy  his  vendor's  lien, 
without  a  prayer  for  equitable  relief.^io  To  maintain  ejectment, 
where  time  is  not  of  the  essence  of  the  contract,  the  contract  must 
have  been  abandoned.^^^  After  the  purchaser  has  perfected  his 
title  to  the  lands  in  pursuance  of  the  contract,  an  action  will  not 
lie  against  him  by  a  grantee  of  the  sheriff,  under  a  judgment 
against  the  devisee  of  the  vendor.^is  g^t  where  he  enters  hold- 
ing a  bond  for  a  deed  of  the  usual  form,  and  fails  to  comply  with 
the  terms  of  the  purchase,  the  vendor  may  rescind  the  contract 
and  maintain  ejectment.^^^ 

§  6339.  Vermont. — For  cause  of  action,  a  party  who  would 
avail  himself  of  the  bar  of  the  statute  of  limitations,  must  show 
that  there  had  been  an  actual  ouster  by  some  person  entering  into 
possession  adversely  to  the  plaintiff.  A  mere  intruder  without 
title  is  not  protected.^i* 

§  6340.  When  the  action  lies. — Ejectment  may  be  brought 
against  claimants  not  in  possession.^is  Ejectment  will  not  lie  for 
an}' thing  whereon  an  entry  cannot  be  made,  or  of  which  the  sheriff 
cannot  deliver  possession.^^^  But  it  will  lie  for  anything  at- 
tached to  the  soil,  of  which  the  sheriff  can  deliver  possession.^*' 
So  it  will  lie  for  a  room  in  a  building,  although  the  walls  have 
been  taken  down,  and  in  form,  character,  and  value,  the  identity 
of  the  premises  has  been  entirely  destroyed.^^^  It  will  lie  when- 
ever a  right  of  entry  exists.  The  thing  claimed  should  be  a  cor- 
poreal hereditament.^*^     And  the  interest  should  be  visible  and 

309  Belger  v.  Sanchez,  137  Cal.  614,  315  See  Harvey  v.  Tyler,  2  Wall. 
70  Pac.   738.  329,  17  L.  Ed.  871. 

310  Gumaer  v.  Draper,  33  Colo.  122,  3i6  Adams  on  Ejectment,  18;  Fal- 
79   Pac.   1040.  mouth  v.  Alderson,  1  Mees.  &  W.  210 ; 

311  Brixen  v.  Jorgensen,  28  Utah,  Crocker  v.  Fothergill,  2  Barn.  &  Aid. 
290,  107  Am.  St.  Eep.  720,  78  Pae.  652;  Child  v.  Chappell,  9  N.  Y.  246. 
674.  317  Jackson  ex  dem.  Saxton  v.  May, 

312  Smith  T.  Gage,  41  Barb.  60.  16    Johns.    184;    City    of    Eacine    v. 

313  Dean  v.  Comstoek,  32  111.  Crotsenberg,  61  Wis.  481,  50  Am.  Bep. 
173.  149,  21  N.  W.  520. 

314  Society  for  Propagation  v.  3i8  Eowan  v.  Kelsey,  2  Keyes,  594. 
Town  of  Pawlet,  4  Pet.  480,  7  L.  Ed.  See,  also.  Murphy  v.  Bolger,  60  Vt. 
927;   Clarke  v.  Courtney,  5  Pet.  319,  723,  15  Atl.  365,  1  L.  E.  A.  309. 

8  L.  Ed.  140.  319  Adams  on  Ejectment,  18. 
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tangible,  so  that  the  sheriff  may  deliver  possession  to  the  plain- 
tiff.320 

§  6341.  When  action  may  be  maintained. — The  rule  that  the 
claimant  in  ejectment  must  recover  upon  the  strength  of  his  own 
title,  is  in  California  so  far  modified  that  a  plaintiff  may  recover 
upon  proof  of  a  possession  prior  to  that  of  the  defendants,  not- 
withstanding the  real  title  is  in  a  stranger.^^i  q^  ^  title  to  land 
by  estoppel,  ejectment  may  be  maintained  ;222  qj.  under  a  grant 
accompanied  by  possession  ;323  or  under  a  United  States  patent.324 
In  Pennsylvania,  a  warrant  accompanied  by  payment  of  the  pur- 
chase money  and  a  legal  survey  entitles  the  holder  to  sue  in  eject- 
ment.^25 

§  6342.  When  action  will  not  lie. — The  sale  of  lands  in  the 
city  of  San  Francisco,  by  a  portion  of  the  board  of  commissioners 
of  the  funded  debt,  does  not  pass  a  title  upon  which  ejectment 
will  lie.326  Nqj.  -yyiii  a  deed  of  the  sheriff  of  premises  claimed  as 
a  homestead  at  an  execution  sale,  for  the  excess  of  the  value  of  the 
premises  over  five  thousand  dollars.^^T  Ejectment  does  not  lie  to 
try  the  right  to  a  road  or  right  of  way.^^s  ^i^g  holder  or  assignee 
of  a  grant  issued  by  a  California  governor,  without  approval  by 
the  departmental  assembly,  or  judicial  possession,  cannot  in  eject- 
ment recover  from  the  confirmee  of  the  federal  government  hav- 
ing an  approved  survey.^^D    j^  party  who  has  a  right  of  entry  upon 

320  Adams  on  Ejectment,  18 ;  Rowan  Wash.  C,  C.  81,  Fed.  Cas.  No.  8328 ; 
V.  Kelsey,  18  Barb.  484;  Champlain  Penns  v.  Klyne,  1  Wash.  C.  C.  207, 
etc.  R.  E.  Co.  V.  Valentine,  19  Barb.  Fed.  Cas.  No.  10935;  Dubois  v.  New- 
484.  man,  4  Wash.  C.  C.  74,  Fed.  Cas.  No. 

321  Hubbard  v.  Barry,  21  Cal.  321 ;  4108 ;  Vanhorn  v.  Chesnut,  2  Wash, 
approved  in  Richardson  v.  McNulty,  C.  C.  160,  Fed.  Cas.  No.  16856;  Cop- 
24  Cal.  348;  Harris  v.  McGregor,  29  ley  v.  Riddle,  2  Wash.  C.  C.  354,  Fed. 
Cal.    129;    Southmayd   v.    Henley,    45  Cas.  No.  3214. 

Cal.  101.  326  Leonard  v.   Darlington,   6   Cal 

322  Stoddard  v.  Chambers,  2  How.      123. 

284,  11  L.  Ed.  269.  327  Gary  v.  Eastabrook,  6  Cal.  457. 

323  Boyreau  v,  Campbell,  1  McAll.  328  Wood  v.  Truckee  T.  Co.,  24  Cal. 
119,  Fed.  Cas.  No.  1760.  That  a  474.  See  Adams  on  Ejectment,  18  et 
grant  from  the  state  will  support  seq.  That  ejectment  will  lie  for  the 
ejectment,  see  Blakslee  Mfg.  Co.  v.  recovery  of  lands  claimed  and  con- 
Blakslee  etc.  Iron  Works,  59  Hun,  demned  as  the  roadbed  and  right  of 
209,  13  N.  Y.  Supp.  493.  way  of  a  railroad,  see  Tennessee  etc. 

324  Ballance  v,  Forsyth,  13  How,  R.  R.  Co.  v.  East  Alabama  R.  R.  Co., 
18,  14  L.  Ed.  32.  75  Ala.  516,  51  Am.  Rep.  475. 

325  Sims  V.  Irvine,  3  Dall.  425,  1  329  Estrada  v.  Murphy,  19  Cal. 
L.    Ed.    665;    Lewis    v.    Meredith,    3  248. 
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lands,  and  who  has  entered  by  force  or  fraud,  cannot  be  turned 
out  of  possession  by  an  action  of  ejectment.-'^^ 

§  6343.  Heir  of  devisee. — A  person  in  possession  of  land,  with- 
out other  title,  has  a  devisable  interest,  and  the  heir  of  his  devisee 
can  maintain  ejectment  against  one  who  has  entered  on  the  land 
and  cannot  show  title  or  possession  prior  to  the  testator.^^i  An 
averment  that  the  defendant's  ancestor  was  in  his  lifetime  seised 
in  fee,  and  in  possession  of,  etc.,  sufficiently  avers  the  fact  of  title 
in  him,  and  a  proof  of  grants  to  him  is  admissible  under  if  ^ 

§  6344.  Title. — An  allegation  in  the  complaint  that  plaintiffs 
are  the  sons  of  Joaquin  Castro,  and  have  been  in  possession  of  the 
rancho  since  his  decease,  is,  in  the  absence  of  a  special  demurrer, 
a  sufficient  allegation  of  heirship.^^s  Under  the  old  law  in  Cali- 
fornia, a  devisee  could  not  maintain  ejectment  until  the  distribu- 
tion and  close  of  the  estate.^^^  But,  by  section  1452  of  the  Code 
of  Civil  Procedure,  the  heirs  or  devisees  may  themselves,  or  jointly 
with  the  executor  or  administrator,  maintain  an  action  for  the 
possession  of  the  real  estate,  or  for  the  purpose  of  quieting  title 
to  the  same,  against  any  one  except  the  executor  or  adminis- 
trator. An  infant  heir,  notwithstanding  the  invalidity  of  probate 
proceedings,  may  recover  his  interest  in  the  real  property  and 
possession  thereof,  except  as  against  the  administrator.^ss 

§  6345.  Tender  of  price  to  trustee. — A  decedent  claimed  and 
exercised  acts  of  ownership  over  a  tract  of  land  for  some  time  be- 
fore and  up  to  his  death.  His  possession  descended  to  his  heirs 
as  tenants  in  common.  One  of  them,  who  was  also  executor  of 
his  will,  directed  to  sell  the  decedent's  land,  bought  the  land  from 
a  third  person  claiming  to  hold  a  perfect  title.  In  ejectment 
against  him,  it  was  not  necessary  that  a  tender  of  the  purchase 
money  should  be  made  before  commencing  suit,  as  defendant 
claimed  in  opposition  to  the  trust.^ss 

330  Depu7    V.    Williams,     26    Cal.  333  Castro  v.  Armesti,  14  Cal.  39. 
309.  334  McCrea  v.   Haraszthj,   51   Cal. 

331  Asher  v.  Whitlock,  L.  K.,  1  Q.       146. 

B.  1.  335  Phelan  v.  Smith,  100  Cal.  158, 

332  People   V.   Livingston,    8   Barb.       34  Pac.  667. 

253.     As  to  allegation  of  heirship,  see  336  Keller  v.  Auble,  58  Pa.  St.  410, 

St.  John  V.  Northrup,  23  Barb.  25.  98  Am.  Dec.  297. 
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§  6346.  Abandonmc:":. — Laying  off  land  into  town  lots,  selling 
the  same,  and  exercising  other  acts  of  ownership  over  them,  is 
no  evidence  of  abandonment,  but,  taken  in  connection  with  pre- 
vious acts  of  ownership,  furnishes  additional  evidence  of  posses- 
sion.33^  Persons  in  casual  and  temporary  occupancy  of  an  island, 
a  part  of  the  public  domain,  engaged  in  the  pursuit  of  hunting, 
fishing,  or  gathering  the  eggs  of  wild  birds  deposited  there,  are 
not  justified  in  resisting  by  force  others  who  attempt  to  land  upon 
it  to  engage  in  the  same  pursuit.^^s 

§  6347.  Actual  possession. — By  actual  possession  is  meant  a 
subjection  to  the  will  and  dominion  of  the  claimant,  and  it  is 
usually  evidenced  by  occupation,  by  a  substantial  inclosure,  by 
cultivation,  or  by  appropriate  use,  according  to  the  particular 
locality  and  quality  of  the  property.^ss  The  mere  taking  from 
the  land  of  a  portion  of  the  herbage  growing  thereon  is  not  suffi- 
cient to  give  a  right  of  possession.^^o  A  complaint  in  ejectment 
averring  that  plaintiff  was  in  the  actual  possession  of  the  premises 
by  inclosure  and  cultivation,  that  defendant,  upon  a  certain  day, 
entered  upon  the  same  and  ousted  the  plaintiff,  and  that  defendant 
is  still  in  possession,  is  sufficient.^^^  The  possession  need  not  be 
by  the  claimant  personally,  but  possession  by  a  tenant  under  him 
inures  to  his  benefit.^^^  What  is  actual  and  what  constructive 
possession  in  many  cases  must  be  a  question  for  the  jury.^^s  One 
in  actual  possession  may  rely  on  his  possession  alone  until  the 
opposite  party  shows  a  better  right.^^*  So  one  in  actual 
possession  cannot  be  dispossessed  by  another  who  has  neither 
title  nor  color  of  title.^^^  Where  land  has  been  cultivated 
for  two  years,  and  was  at  the  time  in  possession  of  an  agent,  the 
same  is  conclusive  evidence  of  actual  possession.^^s  Proof  of  pos- 
session, however  short,  will  entitle  a  claimant  to  recover.^^^  go 
the  use  of  property  for  a  series  of  years,  without  direct  proof  of 

337  Plum©  V.  Sewaxd,  4  Cal.  94,  342  Gregg  v.  Forsyth,  24  How,  179, 
60  Am.  Dec.  599.  16   L.   Ed.    731 ;    Gregg   v.   Tesson,   1 

338  People  V.  Batcheler,  27  Cal.  69,  Black,  150,  17  L.  Ed.  74;  Dredge  v. 
85  Am.  Dec.  231.  Forsyth,    2    Black,    563,    17    L.    Ed. 

339  Coryell  v.  Cain,  16  Cal.  567.  253. 

340  Steinback  v.  Fitzpatrick,  12  343  O'Callaghan  v.  Booth,  6  Cal.  63. 
Cal.  295.  344  Hawxhurst  v.  Lander,   28   Oal. 

341  Godwin  v.  Stebbins,  2  Cal.  103;  331. 

Leigh  Co.  v.  Independent  Ditch  Co.,  8  345  Sunol  v.  Hepburn,   1   Cal.  254, 

Cal.  323 ;  Boles  v.  Weifenback,  15  Cal.  346  Moore  v.  Goslin,  5  Cal.  266. 

144;  Boles  v.  Cohen,  15  Cal.  151.  847  Potter  v.  Knowles,  5  Cal.  87. 
P.  P.  F.,  Vol.  IV— 21 
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the  character  of  the  fence  or  its  efficiency,  was  held  sufficient.^** 
Inclosure  of  the  ground  used  in  digging  a  canal,  not  being  neces- 
sary for  the  work,  would  give  its  proprietors  no  higher  rights; 
nor  is  it  necessary  as  notice  to  those  who  have  received  actual 
notice  of  the  intended  line  of  the  canal.^^^ 

§  6348.  Occupation — Constructive  possession. — The  word  "oc- 
cupation" may  be  so  used  in  connection  with  other  expressions, 
or  under  peculiar  facts  of  a  case,  as  to  signify  a  residence.  But 
ordinarily  the  expressions  "occupation,"  ^^possessio  pedis,^'  and 
"subjection  to  the  will  and  control,"  are  employed  as  synonymous 
terms,  and  as  signifying  actual  possession.^^^  The  possession  of 
real  property  is  of  two  kinds,  the  one  constructive,  depending 
upon  the  title  and  the  right  to  the  actual  possession,  and  the 
other  subsisting  in  the  actual  oecupation.^si  A  party  may  be  in 
possession  of  land  without  a  personal  residence  thereon,  or  with- 
out having  personally  cultivated  it.^^^  Possession  coupled  with 
color  of  title  must  prevail  in  ejectment,  except  where  a  better  title 
is  shown  in  the  defendants.^^^ 

§  6349.  Possession  of  part. — The  actual  possession  of  a  small 
portion  of  a  large  tract,  with  a  claim  of  title  to  the  whole,  will 
not  enable  a  party  to  maintain  a  possessory  action  under  Mexican 
law,  where  it  appears  on  the  face  of  the  papers  that  his  title  is  a 
nullity.354  Where  each  of  the  parties  has  held  possession  of  dis- 
tinct parts  of  the  land  in  controversy,  the  party  having  the  better 
right  is  in  constructive  possession  of  all  the  land  not  occupied  in 
fact  by  his  adversary.^^s 

§  6350.  Possession,  extent  of. — A  mere  intruder  is  limited  to 
his  actual  possession  ;256  but  one  entering  land  under  a  deed  or 
title  has  a  possession  coextensive  with  his  deed  or  title,  with  some 
qualifications,  and  his  possession  is  not  always  confined  to  his 

348  Hestres  v.  Brannan,  21  Cal.  423.  354  Sunol  v.  Hepburn,  1   Cal.  254. 

349  Conger  v.  Weaver,  6  Cal.  548,  355  Green  v.  Liter,  8  Cranch,  229,  3 
65  Am.  Dec.  528.  L.  Ed.  545;  Hunt  v.  Wickliffe,  2  Pet. 

350  Lawrence  V.  Fulton,  19  Cal.  083.  201,   7  L.  Ed.  397;   Barr  v.  Gratz,  4 

351  Cahoou  V.  Marshall,  25  Cal.  197.  Wheat.  213,  4  L.  Ed.  553. 

352  Plume  V.  Seward,  4  Cal.  94,  60  35G  Sunol  v.  Hepburn,  1  Cal.  254: 
Am.  Dec.  599;  Barstow  v.  Newman,  Wilson  v.  Corbier,  13  Cal.  166;  Wat- 
34  Cal.  90.  kins  v.  Holman,  16  Pet.  25,  10  L.  Ed. 

353  Winans  v.  Christy,  4  Cal.  70,  873.  See  Cal.  Code  Civ.  Proc,  §§  32j. 
60  Am.  Dec.  597.  327. 
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actual  inclosure.^^"''  So  where  a  party  takes  possession  of  part  of 
a  tract,  under  a  deed  of  conveyance  to  the  whole,  with  specific 
boundaries,  and  at  the  time  of  entry  no  one  is  holding  adversely, 
such  possession  will  extend  to  the  whole  tract  described  in  the 
deed.3^8  This  rule  is  not  limited  to  small  tracts  of  land  such  as 
are  usually  occupied  and  cultivated  for  farms  ;2^^  and  it  extends 
to  unrecorded  deeds,  with  respect  to  those  at  least  who  have  actual 
knowledge  of  the  terms  of  the  deed  and  the  grantee's  claim  under 
it.^*^®  But  if  the  title  includes  no  definite  metes  and  bounds,  pos- 
session will  not  be  deemed  to  extend  beyond  the  actual  possession 
proved.2®^  And  a  grantee  entering  into  possession  under  a  deed, 
thereby  acquires  no  greater  possession  than  his  grantor  had.^^^ 

§  6351.  Possession,  insufficient. — Where  a  party  takes  posses- 
sion of  land,  and  incloses  it  with  a  fence  consisting  of  posts  seven 
feet  apart,  and  one  board  six  inches  wide  nailed  to  the  posts,  and 
not  sufficient  to  turn  cattle,  and  the  land  is  not  cultivated,  sach 
possession  is  not  sufficient  to  sustain  an  action  of  ejectment  as 
against  a  party  in  possession  of  a  part  of  the  tract  under  a  deed 
to  the  whole.2^2 

§  6352.  Possessory  act. — A  party  relying  on  the  possessory  act 
of  California  must  show  compliance  with  its  provisions,  and  can 
then  maintain  an  action  for  the  possession  of  lands  occupied  for 
cultivation  or  grazing,  without  showing  an  actual  possession,  or 
an  actual  inclosure  of  the  whole  claim.^^^ 

§  6353.  Possession  of  mineral  lands, — Where  a  person  has' been 
in  adverse,  open,  and  notorious  possession  of  unpatented  mining 
property,  claiming  possession  under  a  deed  purporting  to  convey 
title  for  more  than  five  years,  an  action  against  him  to  recover  pos- 

357  Castro  V.  Gill,  5  Cal.  40;  Green  MeKee  v.  Greene,  31  Cal.  418;  Ayers 
V.  Liter,  8  Cranch,  229,  3  L.  Ed.  545;       v.  Bensley,  32  Cal.  620. 

Barr  v.  Gratz,  4  Wheat.  213.  4  L.  Ed.  359  Hicks  v.  Coleman,  25  Cal.  122. 

553;   Ellicott  v.  Pearl,  10  Pet.  412,  9  85  Am.  Dec.  103. 

L.  Ed.  475;  affirming  1  McLean,  206,  360  Roberts  v.  Unger,  30  Cal.  676. 

Fed.     Cas.     No.     4386;     Prescott     v.  3ei  Eraser  v.  Hunter,  5  Cranch  C. 

Kevers,  4  Mason,  326,  Fed.  Cas.  No.  C.  470,  Eed.  Cas.  No.  5063. 

11390.  362  Bird  v.  Dennison,  7  Cal,  297. 

358  Rose  V.  Davis,  11  Cal.  133;  363  Baldwin  v.  Simpson,  12  Cal. 
Baldwin  v.  Simpson,  12  Cal.  500;  Kile  560,  See,  also,  Hughes  v.  Hazard,  42 
V.  Tubbs,  23  Cal.  431;  Hicks  v.  Cole-  Cal.  149. 

man,  25  Cal.  122,  85  Am.  Dee.  103;  364  Coryell  v.  Cain,  16  Cal.  567, 
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session  is  barred.^®''  It  is  not  necessary,  in  order  to  constitute 
possession,  that  parties  entering  on  unsurveyed  government  min- 
eral land  be  actually  on  the  property  at  the  time  of  wrongful 
entry  by  strangers.^*^^ 

§  6354.  Mineral  lands — Continued. — The  allegation  of  posses- 
sion is  too  broad  to  defeat  the  rights  of  a  person  who  has,  in  good 
faith,  located  upon  public  mineral  land  for  the  purpose  of  min- 
JQg  367  Iq  ejectment  for  mineral  land,  plaintiff  averred  possession 
of  a  large  tract  of  land,  including  the  mining  ground  in  contro- 
versy, and  that  he  occupied  the  land  for  agricultural  and  mining 
purposes,  without  stating  that  any  use  was  made  of  the  particular 
portion  held  by  defendants.  Defendants  answered  denying  the 
possession  of  plaintiff  and  the  ouster,  and  averred  that  the  land 
was  public  land  of  the  United  States,  valuable  for  mining,  and 
that  they  entered  for  that  purpose.  Plaintiff  could  not  recover 
without  showing  such  an  actual  and  meritorious  possession  and 
occupancy  as  rendered  the  interference  of  the  defendants  unjust 
and  inequitable;  he  could  not  recover  on  the  pleadings,  because 
the  character  of  his  possession  did  not  appear — the  complaint  not 
averring  that  this  particular  portion  of  the  land  was  ever  used 
by  plaintiff  for  any  purpose  whatever.^^s  "Where,  in  a  suit  for  a 
mining  claim,  plaintiff  in  his  complaint  states  the  particular  facts 
constituting  his  title,  and  on  that  title  seeks  a  recovery,  and 
the  answer  denies  such  title,  plaintiff  must  prove  his  title  as 
averred,  at  least  in  substance,  and  he  cannot,  against  defendant's 
objection,  recover  on  another  and  different  title.^sa 

§  6355.  Mineral  lands,  location  on. — One  party  may  locate 
grounds  for  fluming  purposes,  and  another  party,  at  the  same 
time,  or  at  a  different  time,  may  locate  the  same  ground  for  mining 
purposes,  and  the  two  locations  will  not  conflict.^"*^ 

§  6356.  Mining  claims — Appropriation  of. — The  usual  mode  of 
taking  up  mining  claims  is  to  put  upon  the  claim  a  written  notice 
that  the  party  has  located  it ;  and  this  may  be  done  personally,  or 

365  Utah  Kev.  Stats.  1887,  §  4036;  367  Smith  v.  Doe,  15  Cal.  100. 

Bradley    v.    Johnson,    11    Idaho,    689,  368  Id. 

83  Pac.  927.  369  Eagan  v.  Delaney,  16  Cal.  87. 

3G6  Davis  V.  Dennis,  43  Wash.  54,  370  O'Keiffe  v.  Cunningham,  9  Cal. 

85  Pac.  1079.  589. 
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by  any  one  for  him;  and  when  done  by  an  agent  the  title  vests 
in  him,  and  the  agent  cannot  subsequently  divest  it.^'^i  The  acts 
of  appropriation  are  regarded  by  mining  rules  and  local  custom, 
which,  when  not  in  conflict  with  the  laws  of  the  state,  must  govern 
all  decisions  in  an  action  for  mining  claims.^'^^ 

§  6357.  Mining  claims — Constructive  possession. — The  entry  on 
a  part  of  a  mining  claim  under  a  deed  does  not  by  the  deed  alone 
give  possession  of  the  entire  claim,  unless  the  deed  contains 
definite  and  certain  boundaries  which  can  be  traced  out  and  made 
known  from  the  deed  alone.^^^  But  when  a  person  enters  bona 
fide,  under  color  of  title,  the  possession  of  part,  as  against  any 
one  but  the  true  owner,  is  the  possession  of  the  whole,  as  described 
in  the  deed  or  lease.^'^*  "When  the  claim  is  defined,  and  the  party 
enters  in  pursuance  of  mining  rules  and  customs,  the  possession 
of  part  is  the  possession  of  the  whole.^^^  But  the  boundaries  must 
be  plainly  indicated  by  marks  or  monuments.^'^s  Fencing  a  mining 
claim  would  only  serve  to  mark  its  boundaries;  and  any  other 
means  which  will  accomplish  that  object  will  equally  answer  the 
requirements  of  the  law  as  to  possession.^'^'^  And  this  rule  is 
equally  applicable  to  claims  valuable  only  for  the  "tailings"  de- 
posited on  them  from  other  mines.^^s 

§  6358.  Mining  claims — Extent  of. — In  the  absence  of  mining 
regulations,  the  fact  that  a  party  has  located  a  claim  bounded  by 
another  raises  no  implication  that  the  last  location  corresponds 
in  size  or  in  the  direction  of  its  lines  with  the  former.^'^s  One  may 
follow  a  vein  apexing  in  his  claim  through  the  land  of  an  adjoin- 
ing claim  and  may  sue  in  ejectment  to  assert  such  extralateral 

371  Gore  V.  McBrayer,  18  Cal.  582.  374  Attwood  v.  Fricot,  17  Cal.  37, 

372  Cal.  Code  Civ.  Proc,  §  748.   See      76  Am.  Dec.  567. 

Hicks  V.  Bell,  3  Cal.  219;   Packer  v.  375  English  v.  Johnson,  17  Cal,  107, 

Heaton,  9  Cal.  568;  Waring  v.  Crow,  76  Am.  Dee.  574. 

11  Cal.   366;   English  v.   Johnson,   17  376  Hess   v.   Winder,   3U   Cal.   349; 

Cal.   108,  76  Am.   Dec.   574;    Gore  v.  Deeney  v.  Mineral  Creek  Milling  Co., 

McBrayer,    18    Cal.    582;    Prosser    v.  11  N.  Mex.  279,  67  Pac.  724;  U.  S. 

Parks,   18   Cal.  47;    Colman  v,   Clem-  Rev.     Stats.,     §     2319,     2322,     2324; 

ents,  23  Cal.  245;   St.  John  v.  Kidd,  Wright  v.  Lyons,  45  Or.  167,  77  Pac. 

26   Cal.   263;    Morton   v.    Solambo   C.  81. 

M.  Co..  26  Cal.  527;  Table  Mountain  377  Eogers  v.  Cooney,  7  Nev.  213. 

Tunnel    Co.    v.    Stranahan,    31    Cal.  378  Id. 

387.  379  Live  Yankee  Co.  t.  Oregon  Co., 

373  Hess  V.  Winder,  30  Cal.  349.  7  Cal.  40. 
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rights.^^''  The  quantity  of  ground  a  miner  may  locate  for  mining 
purposes  may  be  limited  by  the  mining  rules  of  the  district.^"^ 
And  a  general  custom,  whether  existing  anterior  to  the  location 
or  not,  may  be  given  in  evidence ;  but  a  local  rule  stands  on  a 
different  footing,  and  cannot  be  introduced  to  affect  the  value  of 
a  claim  acquired  previous  to  its  establishment.^^^ 

§  6359.  Mining  claims — How  held. — A  mining  claim  on  the 
public  domain  may  be  held  either  by  actual  occupancy  and  the 
exercise  of  control  over  it,  by  indicating  its  boundaries  by  monu- 
ments or  marks,  or  by  occupancy  in  accordance  with  local  mining 
customs.^^^  Where  the  location  is  made  both  by  posting  notices 
and  by  designating  fixed  objects  on  or  near  its  exterior  boundaries, 
witness  may  state  whether  the  location  made  included  the  grounds 
in  dispute.^^^  One  seeking  to  hold  a  mining  claim  by  virtue  of 
prior  possession  alone,  without  reference  to  local  mining  customs, 
must  mark  out  his  boundaries  by  such  distinct  physical  marks  as 
will  indicate  to  any  one  what  his  exterior  boundaries  are.^^s  But 
fences  are  not  necessary.^ss 

§  6360.  Mining  claims — Ownership  of. — The  whole  course  of 
legislation  and  judicial  decisions  since  the  organization  of  the 
state  has  recognized  a  qualified  ownership  of  the  mines  in  private 
individuals.2^'^  Plaintiff  can  recover  only  upon  strength  of  his 
own  title ;  and  if  he  fails  to  show  title  to  the  claim,  it  is  immaterial 
that  defendant  has  none.^ss  Where  neither  party  to  an  action  for 
trespass  on  a  mining  claim  has  a  perfect  right  to  a  conveyance 
from  the  government,  right  of  possession  is  the  only  issue. ^^^  As 
between  themselves  and  all  other  persons  except  the  United  States, 
miners  in  possession  of  claims  are  owners  of  the  same,  having  a 
vested  right  of  property  founded  on  possession  and  appropria- 
tion.^^*^  A  pleading  not  containing  a  general  averment  of  owner- 
ship of  a  mining  claim  must  aver  all  the  facts  necessary  to  con- 

380  Davis  V.  Shepherd,  31  Colo.  141,  386  English  v.  Johnson,  17  CaL  107, 
72  Pae.  57.  76  Am.  Dee.  574. 

381  Prosser  v.  Parks,  18  Cal.  47.  387  State  v,  Moore,  12  Cal.  56. 

382  Table  Mountain  Tunnel  Co.  t.  388  Schroder  v.  Aden  Gold  Min. 
Stranahan,  20  Cal.  198.  Co.,  144  Cal.  628,  78  Pac.  20. 

383  Hesa  V.  Winder,  30  CaL  389  Columbia  Copper  Min.  Co.  v. 
349.  Duchess  etc.  Co.,  13  Wyo.  244,  79  Pac. 

3  84  Kelly  V.  Taylor,  23  Cal.  11.  385. 

385  Hess  V.  Winder,  30  Cal.  349.  390  Hughes  v.  Devlin,  23  Cal.  501. 
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stitute  such  ownership.  An  averment  that  the  land  was  vacant 
public  land,  and  that  a  notice  of  location  was  posted  thereon,  is 
not  sufficient.^^^ 

§  6361.  Mining  claims — Possession  of. — Mining  ground  ac- 
quired by  entr}^  under  a  claim  for  mining  purposes,  the  bounds 
being  distinctly  defined,  accompanied  by  actual  occupancy  of  a 
part  of  the  tract,  is  sufficient  possession  to  maintain  ejectment  for 
the  entire  claim,  although  the  acts  of  appropriation  were  not  ac- 
cording to  the  mining  rule.^^^  gg^  ^Iso,  the  owner  of  an  undivided 
interest  is  entitled  to  the  possession  of  the  whole  mine  as  against 
one  who  has  no  title  to  any  portion.^^s  The  rule  applicable  to 
agricultural  lands  does  not  apply.^^*  A  miner  is  not  expected 
to  reside  on  his  claim,  or  to  cultivate  it,  or  to  inclose  it,  work  done 
outside  the  claim,  in  reasonable  proximity  thereto,  having  direct 
relation  to  the  working  of  the  claim,  being  sufficient  ;2^5  as,  for 
example,  starting  a  tunnel  a  considerable  distance  off,  to  run  into 
the  claim,^^^  is  sufficient  possession.  Mining  claims  are  held  by 
possession,  regulated  and  defined  by  usage  and  local  and  conven- 
tional rules,  and  the  "actual  possession"  which  is  applied  to  «,gri- 
cultural  lands,  and  understood  to  be  a  possessio  pedis,  cannot  be 
required  in  the  case  of  a  mining  claim. ^^^ 

§  6362.  Mining  claims— Sale  of. — In  an  early  California 
case,29'^*  it  was  held  that  a  bill  of  sale  not  under  seal  was  insuffi- 
cient to  convey  a  mining  claim;  but  it  has  been  since  held  that 
instruments  conveying  mining  claims  need  not  be  under  seal.^^^ 
And  where  it  is  conveyed  by  bill  of  sale,  the  bill  of  sale  is  the 
best  evidence  of  the  transfer,  parol  evidence  of  the  conveyance 
being  inadmissible. ^^^  And  if  the  bill  of  sale  be  lost  or  destroyed, 
its  loss  or  destruction  must  be  proved,  to  lay  the  foundation  for 
secondary  evidence  as  to  its  contents.^"''    Under  a  conditional  sale 

391  Hall  V.  Arnott,  80  Cal,  348,  22  396  English  v.  Johnson,  17  Cal.  107, 
Pac.  200.    See,  also,  McFeters  v.  Pier-      76  Am.  Dec.  574. 

son,  15  Colo.  201,  22  Am.  St.  Rep.  388,  397  Attwood  v.  Fricot,  17  Cal.  37, 

24  Pac.  1076.  76  Am.  Dee.  567. 

392  Table  Mountain  Tunnel  Co.  v.  397a  McCarran  v.  O'Connell,  7  Cal. 
Stranahan,  20  Cal.  198.  152. 

393  Melton  V.  Lambard,  51  Cal.  258.  398  Draper  v.  Douglas,  23  CaL  347; 

394  English  V.  Johnson,  17  Cal.  107,  St.  John  v.  Kidd,  26  Cal.  263. 

76  Am.  Dec.  574.  399  Crary     v.     Campbell,     24     Cal. 

395  McGarrity  v.  Byington,  12  CaL       634. 

426.  400  King  v.  Eandlett,  33   Gal.  318. 
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making  the  claim  revert  to  the  vendor  on  failure  to  make  pay- 
ments, ejectment  may  be  had  to  regain  possession  without  rescind- 
ing the  contract  and  offering  to  return  the  money  paid.^'^i 

§  6363.  Mining  claims — Verbal  sale  of. — Where  the  grantor  is 
in  actual  possession  of  a  mining  claim,  he  may  convey  the  same 
by  a  verbal  sale,  accompanied  by  a  transfer  of  the  possession.*"^ 
This  was  held  in  California  before  the  act  of  1860,*o2a  ]^^i  since 
the  act  of  1860  all  sales  of  mining  claims  must  be  in  writing.'**'^ 

§  6364.  Mining  regulations. — The  mining  regulations  of  a  dis- 
trict are  devised  for  the  purpose  of  enabling  persons  who  locate 
claims  to  hold  them  by  constructive  possession,  and  they  are  not 
to  be  construed  as  authorizing  a  person  to  invade  the  actual  pos- 
session of  another,  on  the  pretext  that  the  latter  has  neglected  to 
perform  the  requisite  amount  of  work,  or  has  failed  in  some  other 
respect  to  comply  with  such  regulations;  and  the  language,  ''open 
and  subject  to  appropriation  under  the  local  usages  of  the  dis- 
trict," does  not  necessarily  imply  that  a  mining  claim  in  the  actual 
possession  of  a  person  may  be  relocated  by  another  person  on  his 
failure  to  perform  the  acts  required  by  the  mining  regulations 
of  the  district.404 

§  6365.  Actual  possession. — The  plaintiff  who  claims  to  re- 
cover on  the  ground  of  prior  possession  alone,  without  color  of 
title,  must  show  an  actual  prior  possession ;  and  if  he  shows  that 
he  had  the  land  protected  by  a  substantial  inelosure,  even  if  he 
had  not  improved  or  lived  on  it,  this  constitutes  an  actual  pos- 
session.^"^  Where  a  plaintiff  seeks  to  recover  upon  prior  posses- 
sion, and  does  not  show  a  compliance  with  the  statute  concerning 
possessory  actions  in  the  state,  he  can  only  recover  upon  proof  of 
actual  bona  fide  occupation.^^e 

401  Williams  v.  Long,  139  Cal.  186,  the  act  is  discussed.  In  Goller  ▼. 
72  Pac.  911.  Fett,  30  Cal.  481,  it  was  held  that  a 

402  Gatewood  v.  McLaughlin,  23  verbal  sale,  even  if  accompanied  by  de- 
Cal.  178;  Antoine  Co.  v.  Eidge  Co.,  livery  of  possession,  does  not  pass  the 
23  Cal.  219;  Copper  Hill  Min.  Co.  v.  legal  title.  See,  also,  Cal.  Civ.  Code, 
Spencer  (No.  2),  25  Cal.  18;  Patter-  §  1091;  Melton  v.  Lambard,  51  Cal. 
son  V.  Keystone  Min,  Co.,  23  Cal.  575.  258. 

402a  Stats.  1860,  p.  175.  404  Bradley  v.  Lee,  38  Cal.  367. 

403  See  Patterson  v.  Keystone  Min.  405  Polack  v.  McGrath,  32  Cal.  15. 
Co.,  30  Cal.  360,  where  the  question  of  406  Murphy  t.  Wallingford,  6  Cal. 
the  suflBciency  of  a  verbal  sale  under  648. 
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§  6366.  Entry  upon  lands. — One  who  enters  upon  a  tract  of 
land  where  there  is  no  adverse  possession,  a  portion  of  which  is 
uninclosed,  claiming  the  whole  under  a  deed  describing  the  entire 
tract,  will  prevail  in  an  action  against  one  who  enters  subsequently 
upon  the  uninclosed  part,  showing  color  of  title  merely.^"' 

§  6367.  Presumption  of  title. — Where  two  parties  rely  upon 
possession  solely  as  proof  of  title,  the  presumption  of  ownership 
is  in  favor  of  the  first  possessor.-*  ^^  ^^^j  where  title  to  land  rests 
in  possession  only,  the  prior  possessor  has  the  better  title.***^ 

§  6368.  Prior  possession. — Prior  possession  will  prevail  in 
ejectment  over  a  subsequent  one  obtained  by  mere  entry,  without 
any  lawful  right.^^°  A  locator  on  public  land,  who  shows  that  he 
first  entered  upon  it,  marked  out  the  boundaries,  and  diligently 
proceeded  to  do,  or  diligently  made  preparation  to  do,  such  acts 
as  were  necessary  to  constitute  an  actual  possession,  will  be  en- 
titled, even  without  showing  an  actual  possession,  to  recover 
against  a  person  subsequently  entering.*ii  Where  the  plaintifif 
has  documentary  title,  aided  and  accompanied  by  possession,  and 
the  defendant  is  a  mere  trespasser,  the  plaintiff  is  entitled  to  re- 
cover on  prior  peaceable  possession  alone.^^^  Possession  is  prima 
facie  evidence  of  title.*^^ 

§  6369.  Prior  claim  to  water. — Possession  or  actual  appropria- 
tion is  the  test  of  priority  in  all  claims  to  the  use  of  water,  where 
such  claims  are  dependent  upon  the  ownership  of  the  land  through 
which  the  water  flows.^^* 

§  6370.  Prior  possession  of  grantor. — If  one  who  has  not  been 
in  actual  possession  of  land  claims  title  on  the  ground  of  prior 
possession,  he  must  not  only  show  the  conveyances  of  his  grantors, 

407  Hicks  V.  Coleman,  25  Cal.  122,  See,  also,  Donahue  v.  Gallavan,  43  Cal. 
85  Am.  Dee.  103.  573. 

408  Potter  V.  Knowles,  5  Cal.  87.  4i3  Hutchinson    v.    Perley,    4    Cal. 

409  Ayres  v.  Bensley,  32  Cal.  620.  33,  60  Am.  Dec.  578;  Hicks  v.  Davis, 

410  Buckner  v.  Chambliss,  30  Ga.  4  Cal.  67;  Winans  v.  Christy,  4  Cal. 
652.  70,  60  Am.  Dec.  597 ;  Bequette  v.  Cali- 

411  Staininger  v.  Andrews,  4  Nev.  field,  4  Cal.  278,  60  Am.  Dec.  615. 

59.  414  Kimball    v.    Gearhart,    12    Cal. 

412  Grady   v.    Early,    18   Cal.    108.      27. 
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but  must  show  that  they  were  in  actual  possession  and  occupation 
of  the  land.^15 

§  6371.  Title  by  prior  possession. — Actions  of  ejectment  do 
not  affect  the  title  to  the  property,  but  the  possession.^^^  It  is 
confined  to  cases  where  the  claimant  has  a  possessory  title,  or  a 
right  to  entry  upon  the  lands.^^'^  The  right  to  possession,  as  be- 
tween the  parties,  is  tried,  and  this  right  to  the  possession  is 
title. ^^^  An  action  can  be  maintained  upon  any  title,  legal  or 
equitable,  or  upon  an  instrument,  sealed  or  unsealed,  which  en- 
titles plaintiff  to  the  possession  of  the  property  in  dispute,  as 
against  the  defendant;  but  this  refers  to  proceedings  in  equity.'*^® 
In  ejectment,  plaintiffs  may  rely  on  prior  possession,  and  the  legal 
title  is  not  necessarily  involved."*-^  It  is  sufficient  evidence  of  title 
to  support  the  action.^^i  Title,  therefore,  by  prior  possession  may 
be  alleged;  but  he  must,  in  connection  therewith,  allege  an  entry 
and  ouster,*22  and  a  continued  adverse  holding  by  the  defendant.^^s 

§  6372.  Form  of  ejectment  in  Oregon. — The  rule  of  practice  in 
Oregon  specially  directs  the  substance  of  the  complaint  in  actions 
for  the  ''recovery  of  the  possession  of  real  property."  The  Ore- 
gon statute  is  as  follows:  "The  plaintiff  in  his  complaint  shall 
set  forth  the  nature  of  his  estate  in  the  property,  whether  it  be 
in  fee,  for  life,  or  for  a  term  of  years,  and  for  whose  life,  or  the 
duration  of  such  term,  and  that  he  is  entitled  to  the  possession 
thereof,  and  that  the  defendant  wrongfully  withholds  the  same 
from  him,  to  his  damage,  such  sum  as  may  be  therein  claimed. 
The  property  shall  be  described  with  such  certainty  as  to  enable 
the  possession  thereof  to  be  delivered,  if  a  recovery  be  had."^-^* 
But  plaintiff  should  not  set  out  his  muniments  of  title.'*^^  Where, 
however,  defendant  set  up  an  undivided  interest  in  himself  he  was 
required  to  specify  what  such  interest  was.^^s    j^  -yy^s  necessary  to 

415  Borel  V.  Rollins,  30  Cal.  408;  422  Norris  v.  Russell,  5  Cal.  249; 
Lawrence  v.  Fulton,  19  Cal.  683.              Boles  v.  Cohen,  15  Cal.  150;  Payne  v. 

416  Long   V.    Neville,   29    Cal.    131.       Treadwell,  16  Cal.  220. 

But  see  Marshall  v.  Shafter,  32  Cal.  423  Boles    v.    Cohen,    15    Cal.    150; 

194.  Garrison  v.  Sampson,  15  Cal.  93. 

417  Payne  v.  Treadwell,  5  Cal.  310.  423a  Gen.  Laws  1872,  §  315;  B.  &  C. 

418  Marshall    v.    Shaiter,    32    Cal.  Codes,  §  328. 

194.  424  Pease  v.  Hannah,  3  Or.  301. 

419  Ortman  v.  Dixon,  13  Cal.  33.  425  Id.     See,  as  to  what  the  com- 

420  Grady  v.  Early,  18  Cal.  108.  plaint     should     contain,     Mitchell     v. 

421  Nagle  V.  Macy,  9  Cal.  426.  Campbell,  19  Or.  198,  24  Pae.  455. 
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allege  in  the  complaint  that  the  plaintiff  is  entitled  to  the  posses- 
sion of  the  property.'* 20  An  allegation  that  plaintiff  is  the  owner 
of  the  land  sought  to  be  recovered  sufficiently  describes  the  nature 
of  the  plaintiff's  estate  to  give  the  court  jurisdiction  and  to  sus- 
tain the  action,  in  the  absence  of  a  demurrer  or  other  attack  upoQ 
the  complaint  before  an  answer  to  the  merits.^^r  Proof  by  plaintiff 
of  prior  possession  under  deeds  conveying  a  colorable  title  is  sufS- 
cient  as  against  a  trespasser.^^^  The  donee  of  a  land  claim  may 
maintain  an  action  under  the  statute  for  the  recovery  of  real  prop- 
erty; at  least,  against  one  who  shows  no  title  except  possession.'*^^ 
A  deed  unacknowledged  and  unrecorded  is  good  between  the 
parties.'*^**  And  a  recorded  conveyance  of  real  estate,  not  vitiated 
by  fraud,  will  have  priority  in  all  cases  over  a  conveyance  not 
recorded.^31  An  executor  has  not  such  an  estate  as  will  authorize 
him  to  maintain  an  action  under  the  Oregon  statute.^32  j^  ^^g 
held  not  to  lie  to  enforce  the  right  of  a  widow  to  remain  in  her 
husband's  dwelling-house  one  year  after  his  death.^^s 

§  6373.  Defenses — Essential  denials. — Unless  the  answer  denies 
the  allegations  of  the  complaint,  they  are  admitted  without  fur- 
ther proof,  damages  included.^^*  Thus,  where  the  complaint 
charged  that  on  a  day  mentioned  the  plaintiffs  were  lawfully 
seised  and  possessed,  and  had  the  right  of  possession,  of  a  certain 
tract  of  land,  and  the  defendants  afterwards  entered  into  and 
upon  the  said  tract,  and  ousted  plaintiffs  therefrom,  and  the 
answer,  in  response  to  these  allegations,  averred  that  the  defendant 
was  not  guilty  of  the  supposed  trespasses  and  ejectment  in  the 
complaint  mentioned,  nor  of  any  part  thereof,  it  was  held  that  the 
answer  raised  no  issue  ;^25  and  where  the  defendant  further  alleged 
that  he  was  not  in  possession  of  the  lands  and  tenements  described 
in  the  complaint,  or  any  part  thereof,  it  was  held  that  the  allegation 
of  the  complaint  must  be  taken  as  confessed.*^^     But  a  denial 

426  Bingham  v.  Kern,  18  Or.  199,  432  Humphreys  v.  Taylor,  5  Ot.  260. 
23  Pac.  182.  See  B.  &  C.  Codes,  §  326. 

427  Johnson  v.  Crookshanks,  21  Or.  433  Aiken  v.  Aiken,  12  Or.  203,  6 
339,  28  Pac.  78.  See,  also,  Thompson  Pac.  682.  As  to  sutticiency  of  com- 
V.  Wolf,  6  Or.  308.  plaint    in    action    of    ejectment     for 

428  Oregon  etc.  Nav.  Co.  v.  Hertz-  dower,  see  Draper  v.  Draper,  11  Hun, 
berg,  26  Or.  216,  37  Pac.  1019.  616;    McKay  v.  Freeman,  6  Or.  449. 

429  Keith  V.  Cheeney,  1  Or.  285.  434  Patterson  v.  Ely,  19  Cal.  28; 
See,  also,  Dolph  v.  Barney,  5  Or.  191.  McLaughlin  v.  Kelly,  22  Cal.  221. 

430  Moore  V.  Thomas,  I  Or.  201.  435  Schenk  v.  Evoy,  24  Cal.  113. 

431  Id.  43G   Id. 
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"that  said  plaintiff  on  said  second  day  of  January,  1899,  or  at  any 
other  time,  was  possessed  or  entitled  to  the  possession  of  said  land 
and  premises,"  is  a  sufficient  denial  of  plaintiff's  possession  or 
right  of  possession.'*^?  In  an  action  of  ejectment,  where  the  com- 
plaint alleges  possession  in  the  defendant,  a  denial  in  the  answer 
in  the  following  words  is  not  sufficient  to  put  in  issue  the  question 
of  possession:  "Defendant  denies  that  he  has  unlawfully,  wrong- 
fully, and  in  violation  of  plaintiff's  rights,  had  possession,"  etc. 
This  denial  might  be  true,  and  yet  the  defendant  be  in  possession. 
The  defendant  was  called  on  to  answer  not  only  the  character  of 
the  possession,  but  the  fact  of  possession.^^s  q^\^Q  averments  of 
possession  and  ouster,  in  this  case,  were  held  to  be  insufficiently 
denied.^39  ^  denial  that  the  plaintiff  has  suffered  damage  in  the 
exact  sum  claimed  by  him  is  insufficient.**®  An  allegation  in  a 
verified  complaint  that  "defendants  wrongfully  and  unlawfully 
entered  upon  and  dispossessed"  plaintiff  is  not  sufficiently  denied 
by  a  denial  that  defendants  wrongfully  and  unlawfully  entered 
and  dispossessed  plaintiff,  because  such  denial  admits  entry  and 
ouster.**!  Where,  in  an  action  of  ejectment,  the  complaint  did 
not  directly  aver  a  seisin  or  ownership  of  the  premises  by  plaintiff, 
but  alleged  that  the  plaintiff,  by  location,  survey,  and  certain 
other  acts,  acquired  possession,  and  the  answer  denied  these  acts, 
except  the  survey,  and  denied  that  plaintiff  acquired  possession 
by  location,  "or  in  any  other  manner,"  it  was  held  that  the  allega- 
tion of  prior  possession  was  sufficiently  denied  by  the  answer.**- 
If  the  entry  and  ouster  are  denied  in  the  answer,  the  withholding 
of  possession  at  the  commencement  of  the  action  is  not  admitted 
by  the  pleading,  although  it  is  not  specially  denied.^ *3 

§  6374.  Defense — New  matter. — When  a  complaint  alleges  that 
the  plaintiff  was  in  the  quiet  and  peaceable  possession  of  premises, 
and  was  dispossessed  by  defendants  by  force,  or  under  an  illegal 
order  made  by  an  officer  having  no  jurisdiction,  the  answer  should 
take  issue  directly  upon  the  allegations  of  the  complaint,  or,  con- 
fessing them,  should  state  distinctly  and  positively  new  matter 

437  Weeks  v.  Link,  137  Cal.  502,  440  Huston  v.  Twin  etc.  Turnpike 
70  Pac.  548.  Road  Co.,  45  Cal.  550. 

438  Burke  v.  Table  Mountain  Co.,  44i  Busenius  v.  Cottee,  14  Cal.  91. 
12  Cal.  403.  442  La  Kue  v.  Oppenheimer,  20  Cal. 

439  [See,   as  to   statement   of   facts,  517. 

Smith  V.  Doe,  15  Cal.  100.  443  Hawkins    v.    Eeichert,    28    Cal. 

534. 
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sufficient  to  avoid  them.^**  But  allegations  in  the  answer  setting 
out  various  links  in  plaintiff's  title  and  declaring  them  defective 
are  surplusage,  when  following  a  direct  denial  of  plaintiff's  claim 
of  title,  and  as  such  surplusage  may  be  stricken  out.*^^  The  de- 
fendant is  bound  to  bring  forward  all  matter  of  a  strictly  defen- 
sive character,  or  be  precluded  from  again  litigating  the  same ; 
but  he  is  not  bound  to  set  up  or  litigate  new  matter  constituting 
a  cause  of  action  in  his  favor.^^^  Defendant  should  be  allowed 
to  amend  his  answer  to  set  up  a  compromise  agreement  made 
subsequent  to  the  filing  of  the  answer.^^'^  A  claim  of  title  by 
prescription  should  be  pleaded  as  new  matter.^'*'^* 

An  answer  setting  out  certain  defects  in  plaintiff's  title,  that 
the  sales  and  deeds  were  void  because  based  on  an  invalid  assess- 
ment, does  not  constitute  new  matter  which  requires  a  reply.*** 

§  6375.  Defense  —  Cross-complaint.  —  Whenever  defendant 
seeks  affirmative  relief  against  any  party  to  the  action,  affecting 
the  property  to  which  the  action  relates,  he  may,  in  addition  to 
his  answer,  file  a  cross-complaint.'*'*^  In  such  cross-complaint  he 
may  plead  a  judgment  rendered  between  their  predecessors  in 
interest,  involving  the  title  and  possession  of  the  land  in  ques- 
tion.*^°  But  such  cross-complaint  must  be  as  to  the  land  in  con- 
troversy, or  it  will  be  subject  to  demurrer.*''^ 

§  6376.  Defense— Mistake.— The  fact  that  defendant,  through 
ignorance  of  the  location  of  the  boundary  line,  built  on  plaintiff's 
land  is  no  defense.*^^ 

§  6377.  Purchase  by  defendant  in  ejectment. — If  a  defendant 
in  ejectment,  who  is  in  possession  without  claim  or  color  of  title, 
buys  a  fractional  interest  in  the  demanded  premises  pendente  lite, 
this  purchase  thenceforth  presumptively  divests  his  possession  of 
its  hostile  character.* ^^ 

444  Ladd  V.  Stevenson,  1  Cal.  18.  449  Cal.  Code  Civ.  Proc,  §  442. 

445  Nelson  v.  O'Brien,  139  Cal.  628,  450  Martin  v.  Molera,  4  Cal.  App. 
73   Pac.  469,  298,  87  Pac.  1104. 

446  Ayres  v.  Bensley,  32  Cal.   620.  451  McFarland   v.    Matthai,    7   Cal. 

447  Tarpey    v.    Madsen,    26    Utah,  App.  599,  95  Pac.  179. 

294,  73  Pac.  411.  452  Hamilton   v.  Murray,  29  Mont, 

447a  Allen    V.    McKay     (Cal.),    70  80,  74  Pac.  75. 

Pac.  8.  453  Carpentier    v.    Small,    35    Cal. 

44  8  Cuenin    v.    Halbouer,    33    Colo.  346. 
51,  74  Pac.  885. 
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§  6378.  Transfer  pending  suit. — The  defendant  cannot  prove 
on  the  trial  of  an  action  of  ejectment,  for  the  purpose  of  showing 
that  plaintiff's  right  of  possession  had  terminated,  that  since  the 
action  was  commenced  plaintiff  has  conveyed  the  land  to  another 
person,  unless  the  fact  of  such  convej'ance  has  been  set  up  in  the 
original  or  supplemental  answer.  If  the  plaintiff  conveyed 
the  land  demanded,  pending  ejectment,  the  court,  by  the  consent 
of  both  the  plaintiff  and  the  vendee,  could,  under  the  provisions  of 
the  Practice  Act,  make  an  order  continuing  the  action  in  the  name 
of  the  original  plaintiff.  If  the  plaintiff  in  ejectment  transferred 
the  demanded  premises  pending  the  action,  and  the  court  ordered 
the  action  continued  in  the  name  of  the  original  plaintiff,  he  could 
recover  judgment  for  both  the  possession  and  the  rents  and 
profits.'*^*  The  sale  or  transfer  by  the  plaintiff  in  ejectment  of 
the  demanded  premises  pending  the  action  was  a  transfer  of  the 
cause  of  action,  within  the  meaning  of  the  sixteenth  section  of  the 
Practice  Act,  and  the  action  could  be  continued  in  the  name  of 
the  original  plaintiff.^^^ 

§  6379.  Stare  decisis. — Where  important  rights  of  property 
have  grown  up  under  a  decision  of  the  supreme  court,  and  many 
years  have  elapsed  since  the  same  was  rendered,  and  its  correct- 
ness has  been  tacitly  admitted  in  other  cases,  the  question  will  not 
be  reopened.  The  action  does  not  now  abate  by  the  death  or  dis- 
ability of  a  party  or  by  transfer  of  interest  in  the  premises.^^® 

§  6380.  Tax-title. — A  tax-title  must  be  specially  set  up.*^'''  And 
if  it  accrue  after  action  commenced,  it  must  be  pleaded  in  a  sup- 
plemental answer.'*^^  Jt  is  not  enough  to  allege  that  the  property 
was  duly  sold  for  the  non-payment  of  a  tax  duly  imposed  accord- 
ing to  the  statute.  It  is  essential  to  state  facts  showing  that  a  tax 
was  duly  imposed,  for  the  non-payment  of  which  the  authorities 
might  lawfully  sell  it,  and  that  the  proof  of  non-payment  required 
by  the  statute  had  been  made.'*^^  In  an  action  to  bar  the  rights 
of  a  former  owner  of  lands  sold  and  deeded  for  a  non-pa.yment  of 
taxes,  an  action  which  merely  denies  the  validity  of  the  taxes, 
or  that  anything  was  due  thereon  for  taxes  at  the  time  of  the  sale, 

454  Moss  V.  Shear,  30  Cal.  467.  457  Eussell  v.  Mann,  22  Cal.  132. 

455  Cal.  Code  Civ.  Proc,  §  385.  458  McMinn    v.    O'Connor,    27    Cal. 
450  Vassault    v.    Austin,     36     Cal.       246;  Moss  v.  Shear,  30  Cal.  468. 

691.  459  Carter  v.  Koezley,  9  Bosw.  583. 
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and  denies  the  title  of  the  plaintiff,  is  not  sufficient.  It  should 
allege  facts  showing  specifically  the  grounds  relied  on  to  avoid 
the  tax-deed.^®°  "Whenever  a  tax-title  is  specially  set  forth  in  a 
pleading,  it  is  necessary  that  every  fact  should  be  averred  which 
is  requisite  to  show  that  each  of  the  statutory  provisions  have 
been  complied  with.  This  necessity  is  not  obviated  by  the  pro- 
visions making  the  tax-deed  proof  of  certain  facts.  In  pleading 
a  tax-title,  it  is  necessary  to  aver  those  facts  which  by  statute  are 
required  to  be  stated  in  the  tax-deed.  A  pleading  setting  up  a 
tax-title  must  aver  distinctly  for  what  year  the  tax  was  assessed, 
and  failing  to  do  so,  is  demurrable.^^^ 

§  6381.  Pleading— Title  in  defendant.— Title  in  the  defendant 
need  not  be  pleaded,  and  may  be  given  under  a  denial  of  plaintiff's 
title,  and,  if  pleaded,  such  an  allegation  does  not  constitute  new 
matter,  and  is  only  equivalent  to  a  general  denial  of  title  in  the 
p1aintiff.^*'2  ^he  defendant  need  not  show  that  he  has  any  title 
whatever,  but  may  confine  himself  simply  to  rebutting  the  evi- 
dence of  the  plaintift'."**^^  An  answer  in  an  action  of  ejectment, 
where  both  parties  claim  under  a  common  grantor,  which  sets 
up  as  a  defense  a  legal  title  in  defendant,  and  also  a  verbal  con- 
tract made  by  plaintiff's  grantor  to  convey,  and  an  entry  under 
and  a  subsequent  purchase  by  plaintiff,  with  notice,  contains  both 
a  legal  and  equitable  defense.^^^  A  plea  which  sets  up  no  title  in 
the  defendant,  but  alleges  certain  evidence  or  sources  of  title 
which  it  avers  the  plaintiff  relies  on,  and  states  facts  to  show  such 
title  is  invalid,  is  bad.^^^  "Where  the  defendant  in  ejectment  set 
up  title  derived  under  a  written  instrument  claiming  to  be  a  con- 
veyance, but  lacking  all  the  requisites,  such  a  defense  was  insuffi- 
cient against  a  party  holding  a  subsequent  deed  from  the  same 
grantor.^^^ 

A  right  of  possession  in  a  defendant  in  ejectment,  as  adminis- 
trator of  an  estate,  may  be  proved  under  denials  in  the  answer, 
that  the  plaintiffs  are  the  owners  or  entitled  to  the  possession  of 
the  demanded  premises.^ s'''    Under  a  general  denial  in  ejectment, 

460  Wakeley  v.  Nicholas,  16  Wis.  464  Bodley  v.  Ferguson,  30  Cal.  511. 
588.  465  Christy  v.  Scott,  14  How.   282, 

461  Russell  V.  Mann,  22  Cal.  131.  14  L.  Ed.  422. 

462  Marshall    v.    Shafter,    32    Cal.  46G  Hayes  v.  Bona,  7  Cal.  153. 
176.  467  Burgel   v.   Prisser,   89    Cal.    70, 

463  Moore  v.  Tice,  22  Cal.  516.  26  Pac.  787. 
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in  which  the  plaintiff  claims  title  under  a  deed  from  the  defendant, 
evidence  is  admissible  to  show  that  the  consideration  of  the  deed 
under  which  the  plaintiff  bases  his  title  and  right  of  entry  was 
illegal,  and  that  the  deed  was  therefore  void.'**^^  In  ejectment, 
where  the  answer  denies  the  averments  of  the  complaint  with 
respect  to  the  plaintiff's  ownership  and  right  of  possession, 
further  allegations  therein  with  respect  to  the  ownership  of  the 
grantors  of  the  plaintiff  are  immaterial,  and  need  not  be  de- 
nied.^^^  Under  the  Washington  statute  ^^^^  requiring  the 
defendant  in  ejectment  to  plead  the  estate  or  license  whereby  he 
holds  possession,  an  answer  of  general  denial  will  create  no 
issue,  and  where  the  plaintiff,  in  such  an  action,  pleads  and 
proves  any  legal  right  to  the  premises,  he  thereby  establishes  a 
prima  facie  case  against  the  defendant.^'^'* 

§  6382.  Title  in  third  person. — A  defendant  in  ejectment,  en- 
tering  under  a  deed  executed  by  order  of  a  court  of  competent 
jurisdiction,  enters  under  color  of  title.  He  is  not  a  naked  tres- 
passer, and  may  set  up  an  outstanding  title  in  a  third  person. ^^^ 
The  defendant  may  show  that  the  title  and  right  of  possession  are 
in  some  third  person,  except  in  the  case  of  public  lands,  in  which 
case  this  rule  is  qualified.^'''^  A  subtenant's  rights  can  be  no 
greater  than  those  of  his  landlord.^'^^  ^  possession  taken  and  held 
by  the  defendant  for  the  requisite  period  in  hostility  to  the  title 
or  claim  set  up  by  the  plaintiff  amounts  to  an  adverse  possession 
against  the  plaintiff  sufficient  to  bar  a  recovery,  even  though  the 
defendant  while  so  in  possession  admitted  the  validity  of  a  title 
outstanding  in  a  third  person.^'^* 

§  6383.  Title  to  part. — An  answer  in  ejectment  setting  up  title 
to  only  a  portion  of  the  demanded  premises  must  particularly 
describe  the  part  to  which  title  is  claimed.^^^    An  answer  in  eject- 

468  Sparrow  v.  Ehoades,  76  Cal.  See,  also,  Cobb  v.  Lavalle,  89  111.  331, 
208,    9    Am.    St.    Kep.    197,    18    Pac.      31  Am.  Rep.  91, 

245.  473  Murray    v.    Briggs,    29    Wash- 

469  Morgan    v.    Tillottson,    73    Cal,       245,  69  Pac.  765. 

520,  15  Pac.  88.  474  Page   v.   Fowler,   28   Cal.   611; 

469a  Wash.  Bal.  Codes,  §  5509.  Hayes   v.   Martin,   45    Cal.    559;    Mc- 

470  Allen  V.  Higgins,  9  Wash.  446,       Manus  v.   O'Sullivan,   48   Cal.   15. 

43  Am.  St.  Rep.  847,  37  Pac.  671.  475  Anderson  v.  Fisk,  36  Cal.  625. 

4T1  Gregory  v.  Haynes,  13  Cal.  591.       See,    also,    Hemenway   v.   Francis,   20 
472  Moore    v.    Tice,    22    Cal.    516.      Or,  455,  26  Pac.  301. 
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ment  setting  up  title  in  the  defendant  to  the  demanded  premises, 
and  possession  in  him,  should  aver  that  such  possession  and  title 
were  adverse  to  the  plaintiff's  claim  of  title.'* ^^  If  defendant  is 
rightfully  in  possession  under  a  lease  and  option  to  buy,  ejectment 
will  not  lie.^"''^  Defendant  cannot  attack  plaintiff's  title  which  is 
regular  on  its  face  without  connecting  himself  with  a  paramount 
title,  besides  adverse  possession.^^* 

§  6384.  Title  terminated. — Under  the  California  Practice 
Act,^'^^  if  it  appear  that  the  plaintiff  in  ejectment  had  a  right  to 
recover  at  the  commencement  of  the  suit,  but  that  his  right  has 
terminated  during  its  pendency,  he  cannot  recover  the  possession, 
but  only  his  damages.^ ^^  If  the  termination  of  plaintiff' 's  title 
pending  the  action  would  not  necessarily  appear  from  plaintiff's 
proofs  on  the  trial,  the  facts  showing  such  termination  should  be 
set  up  by  a  supplemental  or  amended  answer.^^i 

§  6385.  Abandonment,  when  must  be  pleaded. — An  abandon- 
ment takes  place  only  when  one  in  possession  leaves  with  the  in- 
tention of  not  again  resuming  possession.  Abandonment  is  there- 
fore a  question  of  intention,  and  should  be  specially  pleaded,  and 
the  facts  stated  on  which  the  defendant  relies.* ^^  In  an  action 
of  ejectment,  one  of  the  material  allegations  of  the  complaint  is 
that  the  plaintiff  was  the  owner  and  entitled  to  the  possession  at 
the  time  of  the  alleged  entry  by  defendant,  and,  under  a  direct 
denial  of  this  averment,  the  defendant  may  show  that  previous 
to  his  entry  a  title  which  once  existed  in  the  plaintiff  had  been 
lost  by  abandonment  or  forfeiture.^^^  "Where  a  right  to  recover 
is  founded  upon  naked  possession,  the  defendant,  under  the  gen- 
eral issue,  without  pleading  abandonment,  may  prove  abandon - 

4T«  Anderson  v.  Fisk,  36  Cal.  625.  356;    Thompson    v.    McKay,    41    Cal. 

477  Tyson  v,  Neill,  8  Idaho,  603,  70  231;  Foscalina  v.  Doyle,  47  Cal.  437, 
Pac.  790.  438. 

478  Phillips  V.  Carter,  135  Cal.  482  Moon  t.  Rollins,  36  Cal.  333, 
604,  87  Am.  St.  Eep.  152,  67  Pac.  95  Am.  Dec.  181;  St.  John  v.  Kidd, 
1031.  26  Cal.  266;  Eoot  v.  Ball,  4  McLean, 

479  Cal.  Code  Civ.  Proc,  §  740.  177,   Fed.    Cas.   No.    12035.     That   it 

480  Moore  v.  Tice,  22  Cal.  513;  Cal.  need  not  be  specially  pleaded  where 
Code  Civ.  Proc,  §  740,  as  amended  the  strict  legal  title  is  not  in  question, 
1907.  see  Bell  v.  Brown,  22  Cal.  671;  Will- 

481  See    McMinn    v.    O'Connor,    27  son  v.  Cleaveland,  30  Cal.  192. 
CaL  247;   Reily  v.  Lancaster,  39  Cal.  483  Bell  v.  Brown,  22  Cal.  671. 
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ment  by  the  plaintiff  before  the  defendant's  entry.'*^*  Evidence 
of  the  abandonment  of  a  mining  claim  by  a  party  suing  to  recover 
the  same  is  admissible  without  a  special  plea  thereof,  under  a 
denial  of  title  in  the  plaintiff,  pleaded  by  the  defendant.^^^  Mere 
lapse  of  time  does  not  constitute  an  abandonment,  but  it  may  be 
given  in  evidence  for  the  purpose  of  ascertaining  the  intention 
of  the  parties.'*^® 

§  6386.  Abatement — Another  action  pending. — Tn  an  action 
to  recover  land,  an  answer  of  another  action  pending  for  the  same 
cause  must  show  that  the  same  title,  the  same  injury,  and  the 
same  subject-matter  are  in  controversy  in  both  actions.  Answers 
in  abatement  of  an  action  are  to  be  strictly  construed.**'' 

§  6387.  Abatement  by  death. — The  death  of  the  wife  without 
issue,  after  a  suit  by  herself  and  husband  for  the  homestead,  de- 
feats a  recovery  by  the  husband,  though  the  right  to  recover 
existed  at  the  commencement  of  the  suit.*®^  No  abatement  takes 
place  in  ejectment,  except  in  the  case  of  a  sole  defendant,'*^^  on 
the  death  of  the  plaintiff's  lessor,'*^^  or  of  the  defendant.^^^  In  a 
real  action,  the  death  of  either  party  before  judgment  abates  the 
suit.4^2 

§  6388.  Abatement  by  transfer  of  property. — In  New  York, 
the  transfer  of  all  the  interest  of  a  sole  defendant  abates  the 
action.  A  new  action  may  be  maintained  against  the  transferee.^ *** 
In  California,  if  the  fact  appears  on  the  record  that  after  the  in- 
stitution of  the  suit  the  plaintiff  conveyed  a  portion  of  the  land  in 
controversy  to  other  persons,  it  would  be  no  ground  for  reversing 
the  judgment.'*^*     The  conveyance  of  the  entire  interest  in  the 

484  Willson  V.  Cleaveland,  30  Cal.  491  Diefendorf  v.  House,  9  How. 
192.  Pr.    243;     Spalding    v.    Congdon,    IS 

485  Bell  V.  Bed  Rock  T.  &  M.  Co.,  Wend.  543;  Spriiigsted  v.  Jayne,  4 
36  Cal.  214.  Cow.   423;    Blewett   t.   Tregonning,   4 

486  Moon   V.    Rollins,   36   Cal.   333,  Ad.  &  El.  1002. 

95  Am.  Dec.  181.  492  Macker    v.    Thomas,    7    Wheat. 

487  Larco  v.  Clements,  36  Cal.  530,  5  L.  Ed.  515;  Green  v.  Watkins, 
132.  6  Wheat.  260,  5  L.  Ed.  256;  Dykeman 

488  Gee  V.  Moore,  14  Cal.  472.  v.  Allen,  2  How.  Pr.  17. 

489  Adams  on  Ejectment,  298;  2  493  Mosely  v.  Albany  N.  R.  R.  Co., 
Tidd,  846;  Putnam  v.  Van  Buren,  7  14  How.  Pr.  71;  Mosely  v.  Mosely,  11 
How.  Pr.  31;  James  v.  Bennett,  10  Abb.  Pr.  105;  Lowry  v.  Morrison,  11 
Wend.    540 ;    Hatfield    v.    Bushnell,    1  Paige,  327. 

Blatchf.  393,  Fed.  Cas.  No.  6211,  494  Barstow    v.    Newman,    34    Cal. 

490  Frier  v.  Jackson,  8  Johns.  495.      90;  Moss  v.  Shear,  30  Cal.  468. 
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land  by  the  plaintiff  will  necessarily  defeat  the  aetion.^^'  The 
court  may,  in  ejectment,  by  consent  of  both  plaintiff  and  vendee, 
make  an  order  continuing  in  the  name  of  the  original  plaintiff. ^^^^ 
Such  a  sale  is  a  transfer  of  the  cause  of  action  j^^'  or  such  pur- 
chaser may  intervene.*** 

§  6389.  Mexican  grant. — If  the  plaintiff  relies  on  a  title  de- 
rived from  the  Mexican  government,  and  confirmed  by  the  United 
States,  without  stating  the  time  of  confirmation,  an  answer  which 
sets  up  as  a  defense  the  statute  of  limitations  is  good,  without 
stating  that  the  Mexican  grant  was  finally  confirmed  more  than 
five  years  next  before  the  commencement  of  this  action.^** 

§  6390.  Mexican  grant — Probate  sale. — If  a  Mexican  grantee 
dies,  and  his  heirs  petition  for  and  obtain  to  themselves  a  con- 
firmation of  the  grant,  and  the  patent  issues  to  them,  the  legal 
title  vests  in  the  heirs  and  their  grantees,  and  does  not  inure  to 
the  benefit  of  one  who  purchases  at  a  probate  sale  made  by  the 
administrator  of  the  grantee  so  as  to  vest  in  him  the  legal  title, 
and  the  patentees  will  prevail  in  ejectment  against  the  purchaser 
at  such  sale  if  the  defendant  does  not  set  up  a  valid  equitable 
defense.  If  it  be  conceded  that  the  administrator's  deed  was  valid 
and  sufficient  to  convey  the  interest  which  the  deceased  held  in 
the  land,  such  deed  will  not  entitle  them  at  law  to  the  benefits 
of  the  confirmation  and  patent.^®® 

§  6391.  Mexican  grant — Limitation. — The  California  statute  of 
limitations  of  1850,  as  to  real  actions,  was  general,  and  no  excep- 
tions were  made  in  favor  of  Mexican  grants.^°i  In  1855,  this 
section  was  amended  by  adding  the  following  proviso:  ** Provided, 
however,  that  an  action  may  be  maintained  by  a  party  claiming 
such  real  estate,  or  the  possession  thereof,  under  title  derived  from 
the  Spanish  or  Mexican  governments  or  the  authorities  thereof, 
if  such  action  be  commenced  within  five  years  from  the  time  of 
the  final  confirmation  of  such  title  by  the  government  of  the 
United  States  or  its  legally  constituted  authorities."^^-    By  the 

495  Barstow  v.  Newman,  34  Cal.  90.  499  Anderson  v.  Fisk,  36  Cal,  632. 

496  Moss  V.  Shear,  30  Cal.  468.  eoo  Hartley  v.  Brown,  51  Cal.  467. 

497  id.  601  Stats.  1850,  p.  344,  §  6. 

498  Brooka  v.  Hagar,  5  Cal.  281.  502  Stats.  1855,  p.  109,  §  1. 
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amendment  of  1863,  this  proviso  was  stricken  out,  and  in  section 
6  of  the  amendatory  act  another  proviso  was  adopted,  giving  to 
Spanish  or  Mexican  claimants,  or  those  claiming  under  them, 
whose  claims  had  not  bt;en  finally  confirmed  more  than  five  years 
before  the  passage  of  the  act,  five  years  after  its  passage  to  com- 
mence actions  or  make  defense,  etc.  A  second  proviso  in  the  same 
section  declared  that  "nothing  in  this  act  contained  shall  be  so 
construed  as  to  extend  or  enlarge  the  time  for  commencing  actions 
for  the  recovery  of  real  estate  or  the  possession  thereof,  under  title 
derived  from  Spanish  or  Mexican  governments,  in  a  case  where 
final  confirmation  has  already  been  had,  other  than  is  now  allowed 
under  the  act  to  which  this  act  is  amendatory. ' '  ^^^  The  title  de- 
clares this  act  to  be  amendatory  of  the  act  of  1850.  "Final  con- 
firmation" was  declared  to  be  the  issuance  of  the  patent,  or  the 
final  determination  of  the  official  survey,  under  the  provisions  of 
the  act  of  Congress  of  June  14,  1860,^°^  regulating  the  jurisdiction 
of  the  district  courts  of  the  United  States  in  regard  to  the  survey 
and  location  of  confirmed  private  land  claims.^"^  Under  this  act, 
Mexican  grantees  whose  grants  were  finally  confirmed,  within  the 
meaning  of  the  act,  prior  to  April  18,  1858,  were  barred  under  the 
act  of  1855;  and  grants  thus  confirmed  between  April  18,  1858, 
and  April  18,  1863,  were  not  barred  until  April  18,  1868.506  The 
provisos  in  the  act  of  1863  constitute  exceptions  to  the  otherwise 
general  provisions  of  the  act ;  and  in  California  it  has  been  uni- 
formly held  that  a  party  claiming  to  be  within  the  benefit  of  the 
exceptions  must  affirmatively  establish  his  case  in  that  respect, 
and  this  must  be  considered  no  longer  an  open  question  in  the 
supreme  court  of  that  state.  The  party  claiming  title  under  a 
Mexican  grant,  if  the  other  relies  on  five  years'  adverse  posses- 
sion, must  show  that  the  patent  has  not  issued  for  the  same,  or 
that  the  official  survey  has  not  been  approved  by  the  United 
States  district  court,  under  the  act  of  Congress  of  July  14,  1800.^*' 
If  the  grantee  of  a  Mexican  grant  conveys  an  undivided  interest 
in  the  same,  and,  after  the  conveyance  is  made,  holds  possession 
of  the  whole  of  the  grant  adversely  to  all  the  world  for  the  period 
required  by  the  statute  of  limitations,  the  title  which  he  has  con- 
veyed is  extinguished.^*^* 

603  stats.  1863,  p.  327.  coe  Morris  v.  De  Celis,  51  Cal.  60. 

504  12  U.  S.  Stats,  at  Large,  pp.  33,  507  Morris  v.  De  Celis,  -51  Cal.  61. 
34.  608  Hartman  v.     Eeed,     50     Cal. 

505  12  U.  S.  Stats,  at  Large,  §  7.  485. 
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§  6392.  Defense  of  statute  of  limitations. — In  Idaho,  no  action 
for  the  recovery  of  real  property,  or  cause  of  action  or  defense 
arising  out  of  the  title  to  real  property,  can  be  maintained,  unless 
it  appears  that  the  person  prosecuting  the  action  or  making  the 
defense,  or  the  ancestor,  predecessor,  or  grantor  of  such  person, 
was  seised  or  possessed  of  the  premises  within  five  years  before 
the  commencement  of  the  act  in  respect  to  which  the  action  is 
prosecuted  or  defense  made  f'^^  or  five  years  prior  to  commence- 
ment of  the  action  itself  f^^  or,  in  Washington,  ten  years.^^^  "Where 
the  defendant  set  up  as  a  defense  "that  the  title  of  the  said 
plaintiff,  if  any  he  has  to  said  premises,  did  not  accrue  within 
five  years  prior  to  the  commencement  of  this  suit,  and  that  he  has 
not  been  in  possession  thereof  within  five  years  prior  to  this 
suit,"  it  was  held  not  to  be  a  plea  of  the  statute  of  limitations.^^^ 
An  answer  wb^'^h  avers  that  "if  plaintiffs  ever  had  any  right  or 
title  to  their  ciaims,  or  to  any  portion  thereof,  they  are  barred 
by  the  statute  of  limitations,  as  they,  the  defendants,  have  been 
in  quiet  and  peaceable  possession  of  the  same,  adversely  to  these 
plaintiffs,  for  a  period  over  five  years,"  is  not  a  good  plea  of  the 
statute  of  limitations.^15  The  defense  of  five  j'ears'  adverse  en- 
joyment of  an  easement  must  be  pleaded  in  order  that  it  may  be 
available.^i^  The  defense  of  the  statute  of  limitations  must  be 
specially  pleaded  in  ejectment  as  in  other  actions,  or  the  defense 
is  waived. ^^^  Where  the  defense  is  the  statute  of  limitations,  the 
fact  that  the  plaintiff,  a  married  woman,  claims  title  under  an 
unrecorded  deed  will  not  exclude  her  from  the  saving  clause  of 
the  statute.^i^  Where  an  administrator  fails  to  bring  an  action 
to  recover  real  property  within  the  five  years  required  by  the 
statute,  an  heir  of  the  intestate  is  barred,  though  he  was  a  minor, 
born  after  appointment  of  the  said  administrator.^i^ 

509  Idaho  Rev.  Codes,  §§  4036,  513  Table  Mountain  Tunnel  Co.  v. 
4037;  Fountain  v.  Lewiston,  11  Idaho,  Stranahan,  31  Cal.  387.  See,  also, 
451,  83  Pac.  505 ;  Ames  v.  Howes,  Boyd  v.  Blankman,  29  Cal.  20,  87  Am. 
13  Idaho,  756,  93  Pac.  35.  Dec.  146. 

510  Cal.  Code  Civ,  Proc,  §  318;  514  American  Co.  v.  Bradford,  27 
Daniels  v.  Dean,  2  Cal.  App.  421,  84  Cal.  360. 

Pac.  332;   Union  Ice  Co.  v.  Doyle,  6  515  Chivington  v.  Colorado  Springs 

Cal.  App.  284,  92  Pac.  112.  Co.,  9  Colo.  597,  14  Pac.  212. 

511  Wash.  Bal.  Codes,  §  4797;  516  Armijo  v.  Armijo,  4  N.  Mex. 
Hyde   v.   Britton,   41   Wash.    277,    83  133    (57),  13  Pac.  92. 
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§  6393.  Conjunctive  denial. — An  averment  in  a  complaint  that 
the  defendant,  since  November,  1858,  "has  continued  to  possess 
and  occupy  said  land  and  premises,  and  use  the  same  in  her  said 
sole-trader  business,"  is  not  denied  by  a  denial  in  the  answer 
that  defendant  has  continued  since  the  ninth  day  of  November, 
1858,  to  occupy  or  use  the  said  premises  in  her  business  as  such 
sole  trader.^18 

§  6394.  Counter-averments. — Tf  the  complaint  contains  aver- 
ments of  the  facts  constituting  a  deraignment  of  title  in  a  certain 
manner,  and  the  answer  contains  a  counter-averment  that  the 
title  was  derived  in  a  different  manner,  this  counter-averment 
is  a  denial,  if  it  is  alleged  that  the  facts  are  not  otherwise  than 
averred  in  the  counter-statement.^^* 

§  63C5.  Disclaimers. — An  answer  which  disclaims  all  interest 
in  the  land  in  dispute,  except  such  as  the  defendant  may  have 
under  the  homestead  law,  is  not  a  disclaimer.^so  Where  defend- 
ants disclaim  as  to  a  part  of  the  premises,  and  as  to  another  part 
pleaded  that  plaintiff  was  not  in  possession  at  the  time  of  the 
commencement  of  the  action,  it  is  not  error  to  render  judgment 
against  them  for  costs.  Where  the  plaintiff  succeeds  in  part  and 
fails  in  part,  costs  may  be  awarded,  at  least  upon  the  part  on 
which  he  succeeded;  and  defendants  cannot  take  advantage  of 
the  statutory  provision  relating  to  disclaimers  to  save  themselves 
from  costs,  where  they  have  raised  the  issue  on  plaintiff's  pos- 
session.^21  One  who  held  possession  in  subordination  and  in 
privity  with  the  title  of  the  rightful  owner  is  not  precluded  from 
imparting  by  his  own  acts  an  adverse  character  to  his  possession; 
nor  is  it  necessary  to  first  surrender  the  premises.  The  trustee 
may  disavow  and  disclaim  his  trust;  the  tenant,  the  title  of  his 
landlord  after  expiration  of  lease,  or  even  before,  by  forfeiture 
of  lease,  disclaiming  the  tenure,  and  attorning  to  another.522  go 
the  vendee  may  disclaim  the  title  of  his  vendor  after  breach  of 
his  contract,  and  the  statute  will  commence  to  run  at  the  time 

518  Camden  v.  Mullen,  29  Cal.  564.  522  Blight's  Lessees  v.  Eochester,  7 
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of  such  disclaimer.^-^    But  a  clear,  positive,  and  continued  dis- 
claimer is  necessary.^24 

§  6396.  Forfeiture,  plea  of. — In  an  action  of  ejectment  to  re- 
cover mining  claims,  an  answer  to  the  complaint  which  avers 
that  any  right  that  plaintiffs  may  have  ever  had  to  the  possession, 
etc.,  they  forfeited  by  the  non-compliance  with  the  rules,  customs, 
and  regulations  of  the  miners  of  the  diggings,  embracing  the 
claims  in  dispute,  prior  to  the  defendant's  entry,  is  insufficient 
in  not  setting  forth  the  rules,  customs,  etc.  The  facts  should  be 
stated  so  as  to  enable  the  court  to  determine  whether  the  for- 
feiture did  accrue.  The  averment  of  forfeiture  is  a  legal  con- 
clusion upon  which  no  issue  can  be  taken.^-^ 

§  6397.  Former  recovery. — A  plea  of  former  recovery  in  eject- 
ment as  to  a  part  of  the  demanded  premises  should  describe  the 
land  which  was  in  contest  in  the  former  action,  and  such  plea  is 
bad  if  it  is  pleaded  as  a  general  defense  to  the  whole  action,  and 
there  are  several  plaintiffs,  and  the  former  recovery  was  against 
one  only  of  the  several.^-^  In  an  action  of  ejectment  to  recover 
the  possession  of  land,  where  the  defendant  simply  denied  the 
allegation  of  the  complaint,  it  was  held  that  he  could  not  intro- 
duce in  evidence  a  copy  of  the  record  of  a  former  recovery.^27 

§  6398.  Possession  admitted. — Where  a  complaint  for  the  pos- 
session of  land  avers  defendants  to  be  in  possession,  and  the  an- 
swer does  not  deny,  but  affirmatively  shows  it,  then,  even  if  the 
allegation  of  possession  be  not  material,  and  therefore  not  requir- 
ing a  denial,  the  fact  of  possession  becomes  a  matter  of  admission 
or  agreement  between  the  parties,  as  an  independent  fact  not  in 
issue  by  the  pleadings,  but  aft'ecting  the  whole  case.^^s 

§  6399.  General  issue. — If  the  defendant  in  ejectment  pleads 
the  general  issue  only,  the  plaintiff  is  entitled  to  recover  in  case 

523  Pellatt  V,  Ferrars,  2  Bos.  &  Pul.  524  Zeller's    Lessees    v.    Eckert,    4 

542 ;  Fenwick  v.  Reed,  5  Barn.  &  Aid.  How.  289,  11  L.  Ed.  979. 

232;   Fishar  v.  Prosser,  Cowp.  217;  2  525  Dutch  Flat  Co.  v.  Mooney,  12 

Starkie    on    Evidence,    887;    Kane   v.  Cal.  534. 

Bloodgood,  7  Johns.   Ch.   90,   11   Am.  526  Anderson  v.  Fisk,  36  Cal.   625. 

Dee.   417;    Salmon   v.   Ranee,   3   Serg.  527  Piercy  v.  Sabin,  10  Cal.  22,  70 

&  R.  311;   Jordan  v.  Cooper,  3  Serg.  Am.  Dec.  692. 
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the  defendant  is  found  in  possession  of  any  part  of  the  demanded 
premises.^29  The  general  issue  plea  is  not  guilty,  and  under  it 
coverture  or  any  other  available  defense  may  be  taken.^^o  Iq  ^lu 
action  of  ejectment,  under  the  general  issue,  the  question  at  issue 
is  not  whether  the  ancestor  had  title  and  the  right  of  possession, 
but  whether  the  plaintiffs  at  the  commencement  of  the  action  had 
such  title  and  right.  Under  the  general  issue,  or  a  general  denial 
of  the  allegations  of  the  complaint,  the  defendant  may  controvert 
by  evidence  any  and  every  fact  which  the  plaintiff  is  bound  to 
establish  to  make  out  his  cause  of  action.^^i  jjg  cannot,  under 
such  an  answer,  prove  a  discharge  of  a  cause  of  action  once  exist- 
ing in  the  plaintiff  against  him,  because  that  is  an  affirmative  de- 
fense, or  new  matter,  which  must  be  pleaded.  But  he  may  show 
that  the  plaintiff  never  had  any  such  cause  of  action  against  him 
as  is  alleged  in  the  complaint.^^^  Matter  that  goes  to  affect  the 
title  may  be  proved  under  the  general  denial.^^s  gQ  abandonment 
of  land  may  be  proved.^^*  A  general  denial  in  an  action  of  eject 
ment  brings  in  issue  the  respective  titles  of  plaintiff  and  de- 
fendant,^^^ 

§  6400.  Grant  of  easement. — Grant  of  easement  or  servitude 
must  be  specially  pleaded.^^e  The  lessee  of  an  inner  close  has. 
by  necessity,  a  right  of  way  over  an  outer  close  which  belongs  to 
his  lessor ;  but  he  cannot  by  user  acquire  an  easement  to  deposit 
packages  on  a  close  which  belongs  to  his  lessor.^"'^ 

§  6401.  Homestead. — The  husband  or  the  wife  may  set  up  the 
facts  of  homestead,  as  a  defense  to  ejectment,  based  upon  a 
sheriff's  deed  upon  the  premises,  made  in  pursuance  of  an  execu- 
tion sale  on  a  judgment  at  law  against  the  husband,  there  having 
"been  no  abandonment  of  the  homestead.^^^  A  defendant  in  pos- 
session may  show  that  he  has  entered  the  land  under  the  home- 
stead law  of  the  United  States,  and  is  not  estopped  by  a  sale  and 

529  Greer  v.  Mezes,  24  How.  268,  534  Willson  v.  Cleaveland,  30  Cal. 
16  L.  Ed.  661.  192;  Bell  v.  Brown,  22  Cal.  671. 

530  Black  V.  Tricker,  52  Pa.  St.  635  Marshall  v.  Shafter,  32  Cal. 
436.  176. 

531  Andrews  v.  Bond,  16  Barb.  633.  536  American   Co.   v.   Bradford,   27 

532  Eaynor  v.   Timerson,   46   Barb.  Cal.  360. 

518.  537  Gayford    v.    Moffatt,    L.    R.,    4 

533  :MeCorTnic  v.  Leggett,   8   Jones      Ch.  133. 

L.  425;  Moore  v.  Tice,  22  Cal.  516.  538  Williams  v.  Young,  17  C:;l.  -T-'.. 


3513  EJECTMENT.  §§  6402-6404 

delivery  of  possession  to  him  by  the  plaintiff  from  showing  that 
he  now  holds  it  under  said  laws.^^o  He  does  not  thereby  deny 
the  title  of  the  vendor,  but  he  confesses  and  avoids  it.  He  may 
show  that  the  vendor's  title  has  expired;  for  by  the  estoppel  he 
is  precluded  from  denying  only  what  he  has  previously  admitted, 
and  by  executing  the  contract,  and  entering  under  it,  he  ad- 
mitted the  existence,  but  not  the  continuance,  of  title  in  the 
vendor.^^®  And  as  the  right  to  possession  depends  upon  title, 
when  the  vendor's  title  expires  his  right  to  possession  expires. 

§  6402.  Misjoinder. — Where  two  are  joined  as  plaintiffs  in 
an  action  for  the  recovery  of  land,  a  denial  in  the  answer  that 
the  plaintiffs  were  in  possession  of  the  land  does  not  present  the 
issue  of  a  misjoinder  of  either  of  the  plaintiff's.^^ ^ 

§  6403.  New  matter. — Subsequently  acquired  title  in  defend- 
ant must  be  specially  set  up.^^^  Title  acquired  by  defendants 
pendente  lite,  and  other  matters  of  defense  arising  subsequent  to 
the  commencement  of  the  suit,  must  be  set  up  by  a  supplemental 
answer  in  the  nature  of  a  plea  puis  darrein  continuance. ^"^^  So, 
also,  a  transfer  of  title  by  plaintiff  must  be  by  supplemental  an- 
swer, or  it  cannot  be  given  in  evidence.^^^  The  interest  of  a 
mortgagor  in  possession  was  sold  on  execution,  and  ejectment  was 
brought  against  him  by  the  purchaser.  It  was  held  that  the  mort- 
gagor could  defend  his  possession  by  taking  a  lease  from  the 
mortgagees,  and  setting  it  up  by  a  plea  puis  darrein  continu- 
ance.^*^ 

§  6404.  Non-tenure. — In  IMassachusetts,  in  most  actions,  non- 
tenure is  a  good  plea  either  in  bar  or  abatement,  though  in  some 
states  and  in  England  it  is  good  only  in  abatement.^'*^  A  mort- 
gagor in  possession  cannot,  in  a  suit  against  him  by  his  mortgagee 
to  recover  possession  of  the  mortgaged  premises,  plead  special 
non-tenure.^*  "^ 
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§  6405.  Several  defenses. — In  an  action  to  recover  a  mining 
claim,  the  complaint,  duly  verified,  alleged  title  and  possession 
in  plaintiffs  on  a  certain  day.  The  answer,  also  verified,  denied 
that  plaintiffs  ever  had  either  title  or  possession,  and  afterwards 
averred  that  if  plaintiffs  ever  had  a  title  to  the  claim,  they  had 
abandoned  and  forfeited  it  before  defendants'  entry.  At  the  trial, 
on  motion  of  plaintiff's,  the  court  ordered  defendants  to  elect  on 
whicli  of  the  above  defenses  they  would  rely;  and  defendants, 
having,  after  excepting  to  the  order,  elected  to  rely  upon  their 
denial,  were  precluded  from  introducing  proof  of  the  abandon- 
ment and  forfeiture.  It  was  held  that  the  action  of  the  court  was 
error;  that  defendants  had  the  right  to  set  up  both  defenses  in 
their  answer,  and  support  both  by  proof.^^^  The  defendant  may 
deny  the  title  of  the  plaintiff,  and  also  plead  the  statute  of  limita- 
tions.^^^  If  in  ejectment  there  are  several  defenses  set  up  in  the 
answer,  some  of  which  are  insufficiently  pleaded,  and  the  defend- 
ants have  a  general  verdict,  and  the  record  does  not  disclose  on 
which  one  of  the  defenses  the  verdict  was  rendered,  the  judgment 
will  be  reversed.^^® 

§  6406.  Improvements — Set-off. — "Where  damages  are  claimed 
for  withholding  the  property  recovered,  upon  which  permanent 
improvements  have  been  made  by  a  defendant,  the  value  of  such 
improvements  may  be  pleaded  as  a  set-off  to  the  damages  for 
withholding  the  property.^^^  But  where  no  proof  is  introduced 
to  show  damages,  it  is  no  error  to  refuse  to  allow  the  defendant 
to  prove  the  value  of  the  improvements  made  by  him  on  the  prop- 
erty.^^2  ^  defendant  in  ejectment  who  has  made  permanent  im- 
provements on  the  land  in  controversy  is  not  entitled  to  set  off 
the  value  of  those  improvements  against  the  damages  claimed  by 
the  plaintiff,  unless  the  improvements  have  been  made  by  him, 
or  those  under  whom  he  claims,  while  holding  possession  under 
color  of  title,  adversely  to  the  claims  of  plaintiff,  and  in  good 
faith. 5^3  Where  one  who  entered  as  a  naked  trespasser  places 
improvements  on  the  land,  and  afterwards  buys  an  undivided 

548  Bell  V.  Brown,  22  Cal.  671.  van,  8  Cal.  165;    Barton  v.  Wickizer, 

549  Willson  V.  Cleaveland,  30  Cal.  41  Wash.  293,  83  Pac.  312;  Monk  v. 
192.  Duell,  41  Wash.  403,  83  Pac.  313. 

550  Anderson  v.  Fisk,  36  Cal.  625.  552  Ford  v.  Holton,  5  Cal.  319. 

551  Cal.  Code  Civ.  Proc,  §  741;  553  Love  v.  Shartzer,  31  Cal.  488; 
Yount  V.  Howell,  14  Cal.  465 ;  Ford  Carpentier  v.  Small,  35  Cal.  346.  See 
V.  Holton,  5  Cal.  319;  Welch  v.  SuUi-  Bay  v.  Pope,  IS  Cal.  694. 
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interest,  in  an  action  against  him  to  recover  possession  of  the  land, 
by  a  tenant  in  common,  who  owned  prior  to  the  wrongful  entry, 
the  defendant  cannot  set  off  the  value  of  his  improvements  against 
the  damages  ;^^'*  but  can  where  improvements  were  made  after 
plaintiff's  title  accrued,  or  where  the  holding  of  the  defendant 
is  not  adverse  within  that  section  ;^^^  or  where  defendant  entered 
under  a  bond  for  a  deed  from  the  plaintiff.^^^  Growing  crops 
upon  the  premises  are  a  part  of,  and  go  with,  such  premises  under 
the  writ  of  possession,  unless  otherwise  provided  in  the  judg- 
ment."^'' Value  of  improvements  must  be  specially  claimed  by 
defendant.^^^ 

A  finding,  as  a  conclusion  of  law,  that  defendant  is  entitled  to 
the  possession  until  paid  for  the  improvements,  which  is  neutral- 
ized by  a  finding  that  defendant's  possession  is  unlawful,  does 
not  authorize  a  judgment  for  defendant.^^^ 

§  6407.  Improvements — Landlord  and  tenant. — In  IMissouri, 
a  tenant  who  disclaims  the  title  of  his  landlord  cannot,  if  defeated, 
have  improvements.^^*^  The  fact  that  the  defendant  has  made 
permanent  and  valuable  improvements,  in  good  faith  and  under 
color  of  title,  is  no  defense  to  the  action;  but  if  such  fact  is  set 
up  in  answer  in  such  language  as  to  contain  the  essential  facts 
to  justify  a  set-off  of  the  value  of  improvenaents  against  rents, 
it  will  be  treated  as  a  good  answer  for  that  purpose,  although 
no  offer  is  made  of  such  set-off.^^^  An  agreement  to  pay  for  the 
improvements,  if  made,  is  no  defense  in  ejectment,^^^ 

§  6408.  Joint  and  several  tenancy — Oregon  rule. — In  a  writ 
of  right,  brought  under  the  statute  of  Kentucky,  where  the  de- 
mandant describes  the  lauds  by  metes  and  bounds,  and  counts 
against  the  tenants  jointly,  the  tenants,  by  pleading  in  bar,  admit 
their  seisin,  and  lose  the  opportunity  of  pleading  a  several  ten- 

054  Carpentier  v.  Mitchell,  29  Cal,  160;    Moss  v.   Shear,   25   Cal.   38,   85 
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56  Am.   Dec.  326.  561  Anderson  v.  Fisk,  36  Cal.  625. 
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ancy,5^3  gy  section  316  of  the  Oregon  Civil  Practice  Act,^^^' 
the  defendant  is  prohibited  from  giving  in  evidence  "any  estate 
in  himself  or  another  in  the  property,  or  any  license  or  right  to 
the  possession  thereof,  unless  the  same  be  pleaded  in  his  answer." 
By  section  314,  a  defendant  in  actual  possession  may,  for  answer, 
plead  that  he  is  in  possession,  only  as  tenant  of  another,  and  there- 
upon the  landlord,  if  he  apply,  may  defend. 

§  6409.  Separate  answer. — Defendants  may  answer  separately, 
or  demand  separate  verdicts.^^*  Where  there  are  several  de- 
fendants, to  entitle  them  to  separate  verdicts,  they  should  set  forth 
with  specific  description  the  parcels  which  they  severally  occupy 
or  claim.^^5  If  the  defendant  in  ejectment  desires  to  defend  for 
only  a  portion  of  the  premises,  and  to  limit  his  liability  for  mesne 
profits  in  a  corresponding  proportion,  he  must  frame  his  answer 
accordingly,  and  specify  the  portion  of  the  premises  for  which 
it  is  intended  +0  defend,  and  disclaim  as  to  the  balance. ^^^  In  an 
action  to  recover  the  possession  of  lands  from  several  defendants, 
a  defendant  who  does  not  set  up  in  his  answer  that  his  occupation 
and  possession  were  exclusive  and  in  severalty,  and  that  the 
other  defendant  was  in  the  exclusive  occupation  and  possession 
of  the  remaining  portion,  thereby  waives  the  objection  that  the 
plaintiff  could  not  maintain  the  action  against  him  and  the  other 
defendant  jointly;  and  the  plaintiff  is  not  bound  to  elect  at  the 
trial  against  which  of  the  defendants  he  will  proceed.^®'' 

§  6410.  Doctrine  of  estoppel. — The  doctrine  of  estoppel,  which 
may  be  said  to  be  founded  upon  the  adage  that  "the  truth  is  not 
to  be  spoken  at  all  times,"  is  a  harsh  one,  and  is  never  to  be 
applied  except  where  to  allow  the  truth  to  be  told  could  consum- 
mate a  wrong  to  the  one  party,  or  enable  the  other  to  secure  an 
unfair  advantage.^^^  A  person  who  has  acquired  the  possession 
of  lands  under  a  contract  of  purchase  is  precluded  while  he  con- 
tinues in  possession  from  disputing  the  title  of  his  vendor;  but 
he  is  not  estopped  from  showing  that  his  vendor's  title  has  ex- 

563  Liter  v.  Green,  2  Wheat.   306,  566  Guy  v.  Haciy,  21  Cal.  397. 

4  L.  Ed.  246.  5G7  Fosgate  v.  Herkimer  Mfg.  etc. 

563a  Or.  B.  &  C.  Codes,  §  329.  Co.,  12  N.  Y.  580;  Dillaye  v.  Wilson, 

564  Winans   v.   Christy,   4   Cal.    70,       43  Barb.  261. 

60  Am.  Dec.  597.  568  Franklin  v.  Merida,  35  Cal.  558, 

565  Patterson   v.   Ely,   19   Cal.  28;       95  Am.  Dec.  129. 
MeGarvey  v.  Little,  15  Cal.  31. 
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pired.  And  if,  instead  of  a  third  person,  tlie  defendant  has  ac- 
quired the  plaintiff's  title,  he  is  entitled  to  occupy  the  position 
that  would  have  been  held  by  the  third  person  had  the  title  vested 
in  him.^^^  It  was  the  old  rule  that  only  specialty  or  record  could 
be  pleaded  by  way  of  estoppel.^'^^  But  later  cases  sanction  the 
idea  that  estoppels  in  pais  may  also  be  thus  pleaded.^^^  "Where 
an  equitable  estoppel  in  pais  is  not  properly  pleaded,  but  on  the 
trial  evidence  is  introduced  without  objection,  in  the  same  man- 
ner as  if  it  had  been  properly  pleaded,  and  a  verdict  is  rendered 
upon  the  evidence  without  objection,  the  objection  to  the  plead- 
ing will  be  deemed  waived,  and  the  case  will  be  considered  as 
though  the  estoppel  had  been  properly  pleaded.^''^^  ^^  estoppel 
by  deed  or  matter  of  record  should  be  pleaded  as  such,  where 
there  is  an  opportunity  to  plead  it.  Where  no  opportunity  to 
plead  it  occurs,  it  is  conclusive  as  evidence. ^"•''  So  far  as  a  deed 
is  intended  to  pass  or  extinguish  a  right,  it  is  the  exclusive  evi- 
dence of  the  contract,  and  the  party  is  concluded  by  its  terms; 
but  the  deed  is  not  conclusive  evidence  of  the  existence  of  facts 
acknowledged  in  the  instrument,  such  as  its  date,  acknowledg- 
ment of  payment,  consideration,  etc.^'^*  Where  plaintiff  had  pos- 
session under  a  deed  duly  recorded,  and  the  defendant  entered 
with  notice  of  and  in  subordination  to  plaintiff's  title,  he  cannot 
be  permitted  to  deny  it  in  an  action  of  ejectment.^^^  A  judgment 
in  an  action  of  ejectment,  in  which  the  landlord  of  the  defendant 
defends  the  action  for  and  in  the  name  of  his  tenant,  and  puts 
his  own  title  in  issue,  is  inadmissible  in  evidence  by  way  of  es- 
toppel in  an  action  of  ejectment  brought  by  the  same  plaintiff 
against  such  landlord.^''®  An  estoppel  by  judgment,  to  be  avail- 
able as  a  bar,  must  be  pleaded.^''^ 

§  6411.  Landlord  and  tenant. — A  tenant  is  estopped  to  deny 
that  his  landlord  has  a  legal  reversion,  though  it  appear  from 
the  instrument  of  demise  that  the  landlord  has  only  an  equity 

569  Holden  v.  Andrews,  38  Cal.  119,  573  Flandreau  v.   Downey,   23   Cal. 

570  Davis  V.  Tyler,  18  Johns.  490;  354;  Corkhill  v.  Landers,  44  Barb. 
Welland    Canal    Co.    v.    Hathaway,    8      218. 

Wend.  480,  24  Am.  Dec.  51.  574  Rhine  v.  Ellen,  36  Cal.  362. 

571  Gaylord  v.  Van  Loan,  15  Wend.  575  Stephens  v.  Mansfield,  11  Cal. 
308;    People  v.   Bristol  etc.   Turnpike       363. 

Co.,  23  Wend.  222.  576  Russell  v.  Mallon,  38  Cal.  259; 

572  Davis  V.  Davis,  26  Cal.  38,  85      Valentine  v.  Mahoney,  37  Cal.  389. 
Am.  Dec  157.  577  Josephi    v.    Mady   etc.    Co.,    13 
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of  redemption.578  As  between  landlord  and  tenant,  the  estoppel 
is  designed  as  a  shield  for  the  protection  of  the  former,  but  not 
as  a  sword  for  the  destruction  of  the  latter.^^'^*  The  bare  posses- 
sion by  the  tenant  of  the  demised  land  at  the  time  the  lease  is 
given  is  sufficient  to  take  the  case  out  of  the  operation  of  the 
general  rule,  and  the  tenant  cannot  before  surrendering  posses- 
sion dispute  the  landlord's  title. 58<>  If  A.,  being  in  possession  of 
land,  delivered  the  possession  to  B.  upon  his  request,  and  upon  his 
promise  to  return  it,  with  or  without  rent,  at  a  specified  time,  or 
at  the  will  of  A.,  B.  cannot  be  allowed,  while  still  retaining  the 
possession,  to  dispute  A.'s  title;  but  it  is  otherwise  if  B.  is  in 
possession  and  takes  a  lease  from  A.,  since  the  latter  parts  with 
nothing,  and  the  former  has  obtained  nothing  by  the  transac- 
tion.581  A  tenant  of  the  defendant  in  ejectment,  who  acquired 
his  lease  before  the  commencement  of  the  suit,  is  not  estopped 
as  to  his  term  by  the  judgment  in  an  action  obtained  against  his 
lessor  ;^S2  as  the  estoppel  of  a  party  with  respect  to  the  assertion 
of  one  title  may  not  avail  to  prevent  him  from  setting  up  another, 
differently  derived.^^^ 

§  6412.  Estoppel,  how  and  when  must  be  pleaded. — Equitable 
estoppels  and  defenses  can  be  entertained  in  actions  at  law,  but 
they  must  be  specially  stated  in  the  answer.^s*  if  defendant  has 
no  opportunity  to  plead  estoppel,  he  may  exhibit  the  matter 
thereof  in  evidence.^^^  The  court,  and  not  the  jury,  must  pass 
upon  the  equitable  title  set  up  in  the  answer,  and  it  must  be  suffi- 
ciently pleaded  to  warrant  the  court  in  granting  a  decree  which 
will  estop  the  further  prosecution  of  the  action  ;5S6     ^nd  if  the 

Mont.  195,  33  Pac,  1.     See  Smith  v.  584  Clarke  v.  Huber,  25  Cal.  593; 

Los    Angeles    etc.    Immigration    etc.  Davis  v.  Davis,  26  Cal.  39,  85  Am.  Dee. 

Assoc,  78  Cal.  289,  12  Am.  St.  Kep,  157.     See,  also,  Moore  v.   Brownfield, 

53,  20   Pac.   677.  10  Wash.  439,  39  Pac.   113;   Gary  v, 

578  Morton  v.  Woods,  L.  E.,  3  Q.  York  Min.  Co.,  9  Utah,  469,  35  Pac. 
B.  658.  494. 

579  Franklin  v.  Merida,  35  Cal.  558,  585  Philadelphia  etc.  R.  R.  Co.  ▼. 
95  Am.  Dec.  129.  Howard,  13  How.  308,  14  L.  Ed.  157. 

580  Tewksbury  v.  Magraff,  33  Cal.  5  86  Arguello  v.  Edinger,  10  Cal. 
237;  affirmed,  Franklin  v.  Merida,  35  150;  Lestrade  v.  Earth,  19  Cal.  660; 
Cal.  558,  95  Am.  Dec.  129.  Estrada    v.    Murphy,     19     Cal.    248; 

581  Franklin  v.  Merida,  35  Cal.  558,  Meador  v.  Parsons,  19  Cal.  294;  Car- 
95  Am.  Dec.  129.  peiitier  v.  City  of  Oakland,  30  Cal.  439; 

582  Satterlee  v.  Bliss,  36  Cal.  489.  Blum  v.  Robertson,  24  Cal.  127;  Down- 
.  583  Whocler  V.  Rucknian,  2  Abb.  Pr.  er  v.  Smith,  24  Cal.  124;  Tarpey  t. 
(y.  S.)  186.  Madsen,  26  Utah,  294,  73  Pac.  411. 
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court  decides  in  favor  of  the  equitable  title,  it  may  properly  direct 
a  verdict  accordingly.^^^ 

§  6413.  Pv.rchase  of  adverse  claim. — One  who  is  in  possession 
of  and  claiming  to  own  land  does  not  admit  title  in  another  be- 
cause he  buys  the  other's  claim  of  title  solely  to  quiet  his  own  title 
and  avoid  litigation.  Such  purchaser  is  not  estopped  by  such 
purchase  from  denying  the  validity  of  the  claim  thus  pur- 
chased.^ss 

§  6414.  Character  of  defense — When  may  be  interposed. — 
"When  an  equitable  answer  is  interposed  to  an  action  of  eject- 
ment, said  answer,  being  a  bill  in  equity,  can  be  interposed  only 
where  the  parties  to  the  action  are  such  as  would  be  required  to 
a  bill  in  equity  seeking  the  same  relief.^^^  Under  the  code  of 
practice,  equitable  defenses  may  be  interposed  to  the  action  of 
ejectment,  but  the  defendant  in  such  cases  becomes  an  actor  with 
respect  to  the  matter  presented  by  him,  and  his  answer  must  con- 
tain all  the  essential  averments  of  a  bill  in  equity,  and  the  equity 
presented  must  be  of  such  a  character  that  it  may  be  ripened  by 
the  decree  of  the  court  into  a  legal  right  to  the  premises,  or  such 
as  will  stop  the  plaintiff  in  the  prosecution  of  the  action.^^^  And 
he  must  inform  the  adverse  party  of  the  nature  of  the  cause  of 
action  or  defense  which  he  will  be  obliged  to  meet,  and  to  do  this 
he  must  plead  it  with  the  same  fullness  and  particularity  as  is 
required  in  cases  involving  like  subjects  of  inquiry  in  suits  of 
equity.^^^  Although  a  party  may  set  up  an  equitable  defense  to 
an  action  at  law,  he  is  not  confined  to  that  proceeding.  He  may 
let  the  judgment  go  at  law,  and  file  his  bill  in  equity  for  relief.^^^ 
An  equitable  title  arising  out  of  a  contract  for  a  sale  of  land  is  a 
defense  to  an  action  instituted  to  recover  possession  of  the  land, 
the  subject  of  the  contract.^^^    B^t  plaintiff's  contract  to  convey, 

587  Brummett  v.  Campbell,  32  Mangan,  88  Cal.  319,  26  Pac.  180; 
Wash.  358,  73  Pac.  403.  Clyburn  v.  McLaughlin,  106  Mo.  521, 

588  Cannon  v.  Stockmon,  36  Cal.  27  Am.  St.  Eep.  369,  17  S.  W.  692; 
535,  95  Am.  Dec.  205.  Spaur  v.   McBee,   19   Or.   76,  23   Pac. 

589  Lestrade     v.     Barth,     19     Cal.  818. 

€60.  591  Davis  v.  Davis,  26  Cal.  38,  85 

590  Estrada  v.  Murphy,  19  Cal.  248;       Am.   Dec.   157. 

Weber  v.  Marshall,  19  Cal.  447;  Down-  592  Lorraine  v.  Long,  6  Cal.  452. 

er  V.  Smith,  24  Cal.  124;  Blum  v.  Eob-  593  Tibeau   v.    Tibeau,   19   Mo.   78, 

ertson,    24    Cal.    146.      See    Hyde    v.       59  Am.  Dec.  329. 
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which  defendant  has  failed  to  perform  on  his  part,  does  not  con- 
stitute an  equitable  defeuse.^^* 

§  6415.  Injunction. — The  defense  arising  from  a  verbal  con- 
tract for  the  sale  of  land,  accompanied  with  acts  of  part  perform- 
ance, taking  the  contract  from  the  operation  of  the  statute,  is 
permissible,  under  our  system  of  practice,  to  an  action  of  eject- 
ment for  the  recovery  of  the  premises.  The  only  effect  of  this 
mode  of  asserting  the  rights  of  the  defendants,  instead  of  filing  a 
bill  in  equity,  is  to  require  the  court  to  pass  upon  the  questions 
raised  by  the  answer  in  the  first  instance.  If,  upon  hearing  the 
evidence,  the  court  should  determine  there  was  ground  for  relief, 
it  would  enjoin  the  further  prosecution  of  the  action  with  its 
decree  for  a  specific  performance ;  and  on  the  other  hand,  if  it 
should  refuse  the  relief,  it  would  call  a  jury  to  determine  the  issue 
upon  the  general  denial.^^^ 

§  6416.  Equitable  defenses — Must  be  specially  pleaded. — 
Equitable  defense  is  fully  available  under  the  code  in  this  form 
of  action. ^96  The  equitable  defense  is  first  to  be  passed  upon  by 
the  court;  and  until  it  is  disposed  of  the  assertion  of  the  legal 
remedy  is  in  effect  stayed.  Upon  the  determination  of  the  court 
upon  the  relief  prayed  by  the  answer,  the  necessity  of  proceeding 
with  the  action  at  law  will  depend.  When  it  does  proceed,  the 
legal  title  will  control  its  result.^^'^  A  person  having  the  equitable 
title  to  land,  coupled  with  the  right  of  possession,  may  set  up  such 
title  as  a  defense  in  an  action  of  ejectment  brought  against  him 
by  the  holder  of  the  legal  title.^as  But  in  ejectment  the  legal 
title  will  always  prevail  against  an  equitable  one,  if  no  equitable 
defense  is  pleaded.^^*  And  it  is  irregular  to  submit  to  the  jury 
all  the  legal  and  equitable  defenses  together.^^^^  Where  defendant, 

594  Howard  v.  Hewitt,  139  Cal.  Arguello  v.  Bours,  67  Cal.  447,  8  Pac. 
614,  73  Pac.  414.  49;    Steele   v.   Boley,   7   Utah,   64,   24 

595  Arguello  v.  Edinger,  10  Cal.  Pac.  755;  Snessenbach  v.  First  Nat. 
150.  Bank,   5    Dak.    477,    41    N.    W.    662; 

596  Murray  v.  Walker,  31  N.  Y.  Brady  v.  Husby,  21  Nev.  453,  33  Pac. 
399;  Safford  v.  Hyuds,  39  Barb.  625;  801. 

Lee  V.  Parker,  43  Barb.  611;  Corkhill  598  Meeker  v.  Dalton,  75  Cal.  154, 

V.  Landers,  44  Barb.  218.  16  Pac.  764.    See  Spaur  v.  McBee,  19 

597  Estrada  v.  Murphy,  19  Cal.  248;       Or.  76,  23  Pac.  818. 

Martin  v.  Zellerbach,  38  Cal.  300,  99  599  Dorn  v.  Baker,  96  Cal.  206,  31 

Am.  Dec.   365.     See,  also,  Swasey  v.      Pac.  37. 

Adair,    88    Cal.    179,    25    Pac.    1119;  600  Lestrade  t.  Barth,  19  CaL  660. 
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by  cross-complaint,  sets  up  a  contract  of  sale  under  which  he  went 
into  possession,  it  is  competent  for  the  court  finally  to  adjudge 
the  rights  of  both  parties  under  such  contract.^"^  In  Colorado, 
the  vendee  in  such  case  is  deemed  guilty  of  unlawful  detainer.^<>2 
To  sustain  ejectment  where  time  is  not  of  the  essence  of  the  con- 
tract, there  must  have  been  an  abandonment  of  the  contract.^^* 

§  6417.  Adverse  possession. — Adverse  possession  is  of  two 
kinds:  1.  Where  possession  is  taken  without  color  of  title,  but 
with  intent  to  claim  the  fee  against  all  comers  ;^°*  2.  "Where  pos- 
session is  taken  under  a  claim  of  title  founded  on  a  written  in- 
strument or  a  judgment  of  a  court  of  competent  jurisdiction.^<>5 
It  may  be  acquired  to  part  of  a  tract,  while  the  owner  of  the  title 
is  in  possession  of  the  other  part  of  the  same  tract.***^^ 

§  6418.  Adverse  possession  of  water. —  The  right  to  the  use 
of  a  watercourse  on  the  public  lands  may  be  held  granted,  aban- 
doned, or  lost  by  the  same  means  as  a  right  of  the  same  character 
issuing  out  of  lands  to  which  a  private  title  exists.  And  on  ad- 
verse possession,  for  the  time  provided  by  statute  of  limitations, 
the  law  will  presume  a  grant  of  the  right  to  its  use.^®'^ 

§  6419.  Consecutive  possession. — The  possession  of  several 
persons  in  succession,  claiming  under  the  same  title,  is  the  same 
possession. ^"^s  So  a  vendee's  possession  may  be  joined  with  that 
of  his  vendor.^o^  But  the  possession  of  different  intruders  in 
succession  cannot  be  added  together  to  create  a  title  in  the  last 
intruder,  especially  where  there  is  no  privity  between  them.^^® 
The  decision  that  adverse  possession  is  not  transferable  was  never 
acknowledged  as  sound  by  any  land  lawyer  or  judge  of  Pennsyl- 

601  Belger  v.  Sanchez,  132  CaL  614,  v.  Crary,  25  Cal.  504,  85  Am.  Dec.  145. 
70  Pac.  738.  See  Humphreys  v.  McCall,  9  Cal.  59, 

602  Euth  V.  Smith,  29  Colo.  154,  68      70  Am.  Dec.  621. 

Pac.  278.  608  Lea  v.  Polk  County  Copper  Co., 

603  Brixen  v.  Jorgensen,  28  Utah,      21  How.  493,  16  L.  Ed.  203. 

290,   107   Am.   St.  Rep.   720,   78   Pac.  609  Alexander      v.      Pendleton,      8 

674.  Cranch,  462,  3  L.  Ed.  624. 

604  Cal.  Code  Civ.  Proc,  §  321.  610  Potts  v.  Gilbert,  3  Wash.  C.  C. 

605  Kimball  v.  Lohmas,  31  Cal.  154.  475,  Fed.  Cas.  No.  11347;  overruled  in 
See  Shanahan  v.  Tomlinson,  103  Cal.  part,  see  Overfield  v.  Christie,  7  Serg. 
89,  90,  36  Pac.  1009;  Armijo  v.  Ar-  &  R.  173;  Scheetz  v.  Fitzwater,  5  Pa, 
mijo,  4  N.  Mex.  133  (57),  13  Pac.  92.  St.  126.     See  San  Francisco  v.  Fulde, 

606  Davis  V.  Perley,  30  Cal.  630.  37   Cal.   353,   99    Am.   Dec.   278;    San 

607  Yankee  Jim's  Union  Water  Co.  Jose  v.  Trimble,  41  Cal.  536,  543. 

P.  P.  F.,  Vol.  IV— 23 


§§  6420, 6421  EJECTMENT.  3522 

vania.^^i  Where,  to  ejectment  on  a  patent  to  plaintiffs  for  land 
from  the  United  States,  defendants  pleaded  possession  in  them- 
selves, and  the  parties  through  whom  they  claim,  for  five  years 
before  the  commencement  of  the  action,  in  accordance  with  mining 
customs,  on  the  4th  of  March,  1860,  but  admitted  the  issuance  of 
the  patent  on  the  19th  of  February,  1856,  it  was  held  that  the  plea 
is  of  no  avail,  because  the  admission  shows  plaintiffs  were  seised 
of  the  premises  within  the  five  years.®^^  if  the  possession  of  two 
or  more  persons  in  succession,  holding  in  privity  with  each  other, 
under  title  or  color  of  title,  makes  out  the  prescribed  time,  the  bar 
is  complete.*^^  But  where  the  grantee's  deed  either  called  for 
land  different  from  that  sued  for  or  was  void  for  uncertainty  of 
description,  it  was  held  he  did  not  connect  himself,  by  means  of 
such  deed,  with  the  possession  of  his  grantor.^^* 

§  6420.  Equitable  title — Trust. — The  purchaser  of  an  equitable 
title  by  bond  or  contract  may,  equally  with  the  purchaser  of  the 
legal  title  by  deed,  set  up  his  possession  as  adverse  to  the  vendor, 
as  the  vendor  without  a  deed  is  the  trustee  of  the  vendee  for  the 
conveyance  of  the  title. ^^^  One  acquiring  title  in  his  own  name, 
in  violation  of  agreement,  holds  it  in  trust,  and  a  further  aver- 
ment of  conspiracy  with  other  co-defendants  may  be  treated  as 
immaterial,  and  the  action  dismissed  as  to  them,  without  reliev- 
ing the  defendant  grantee  of  the  trust  and  liability  to  eject- 
ment.^^^  Possession  under  a  purchase,  without  deed  or  payment 
of  purchase  money,  cannot  by  lapse  of  time  ripen  into  a  title. 
Possession  is  in  such  case  possession  of  the  vendor,  and  the  same 
as  landlord  and  tenant.*^^^ 

§  6421.  Essential  allegations  must  be  specially  pleaded. — Ad- 
verse possession,  if  set  up  as  a  defense,  must  be  specially  pleaded. 
But  title  out  of  the  plaintiff  may  be  shown  under  a  general  de- 
nial.^^8     An  answer  denying  that  defendant  is  in  possession,  or 

611  Moore  v.  Small,  9  Pa.  St.  194.  617  Stansbury    v.    Taggart,    3    Mc- 

612  Fremont  v.  Seals,  18  Cal.  433.  Lean,  457,  Fed.  Cas.  No.  13292. 

613  Horton  v.  Crawford,  10  Tex.  618  Kaynor  v.  Timerson,  46  Barb. 
382;  Christy  v.  Alford,  17  How.  601,  518;  Page  v.  Fowler,  28  Cal.  611; 
15  L.  Ed.  256.  McManus   v.    O'Sullivan,   48   Cal.    15. 

614  People  V.  Klumpke,  41  Cal.  264.  See   Hill   v,   Bailey,    8   Mo.   App.    85. 

615  Boone  v.  Chiles,  10  Pet.  177,  That  the  defense  should  be  specially 
9  L.  Ed.  388.  pleaded,  see  Hausee  v.  Mead,  27  Hun, 

616  Johnston    v.    Gerry,    34    Wash.  162. 
524,  76  Pac.  258,  77  Pac.  503. 
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that  he  unlawfully  withholds  possession,  does  not  raise  the  ques- 
tion of  adverse  possession,  or  authorize  a  recovery  for  defendant 
on  that  ground.  If  he  seeks  to  prevail  upon  an  adverse  posses- 
sion, or  on  the  ground  that  the  conveyance  under  which  plaintiff 
claims  was  made  pending  an  adverse  possession,  he  should  in  his 
answer  set  up  title  in  himself  or  out  of  the  plaintiff." ^^  Where 
a  defendant  pleads  title  by  virtue  of  adverse  possession  of  a  mine, 
evidence  which  tends  to  prove  that  such  possession  has  been  under 
a  claim  of  ownership,  and  in  hostility  to  the  true  owner,  is  ad- 
missible.^-*' A  defendant  in  ejectment  who  relies  on  the  statute 
of  limitations  need  not  prove  adverse  possession  for  the  five  years 
next  preceding  the  commencement  of  the  action.  His  defense  is 
complete  if  he  shows  a  five  years'  continued  adverse  possession, 
although  not  the  five  years  next  preceding  the  commencement  of 
the  suit.^21  The  fee  acquired  by  a  five  years'  possession  con- 
tinues till  conveyed  by  the  possessor,  or  till  lost  by  another  ad- 
verse possession  of  five  years. 

§  6422.  Possession  as  tenants  in  common. — A  party  relying 
upon  an  adverse  possession  for  five  years,  of  land  owned  by  him- 
self and  the  adverse  party  as  tenants  in  common,  must  allege,  by 
pleading  facts  from  which  it  will  affirmatively  appear,  that  his 
possession  was  of  an  adverse  and  positive  character  ;^22  otherwise, 
his  possession  of  the  land,  though  exclusive,  will  be  deemed  to  be 
according  to  his  right,  and  in  support  of  the  title  in  common.'^23 

§  6423.  Prescription. — To  constitute  a  foundation  for  adverse- 
possession  at  the  common  law,  the  instrument  under  which  the 
occupant  entered  must  purport  in  its  terms  to  transfer  the  title, 
and  the  occupant  must  have  entered  under  it  in  good  faith,  and 
with  intention  to  hold  against  all  the  world.^24  ^q  ^^Hq  ^q  public 
lands,  mineral  or  otherwise,  will  accrue  to  any  person  §,gainst  the 
general  government  by  prescription,  adverse  possession,  or  es- 
toppel in  pais.^^^  The  statute  of  limitations  begins  to  run  against 
the  patentee  of  public  lands  from  the  United  States  from  the  date 

619  Ford  V.   Sampson,   8   Abb.   Pr.  622  Cannon    v.    Stookmon,    36    Cal. 

332,  30  Barb.  183.  538,  95  Am.  Dec.  205. 

020  Jones     V.     Prospect     Mountain  623  Lick  v.  Diaz,  30  Cal.   65.     See 

Tunnel  Co.,  21  Nev.  339,  31  Pac.  642.  Phelan  v.  Smith,  100  Cal.  158,  34  Pac. 

621  Moon  V.  Eollins,  36  Cal.  333,  95  667. 

Am.   Dec.   181;    Cannon  v.   Stockmon,  C24  Nieto  v.  Carpenter,  21  Cal.  455. 

36  CaL  538,  95  Am.  Dec.  205.  625  Doran  v.  Central  Pacific  R.  R. 
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of  the  issuance  of  the  patent,  and  not  from  the  date  of  final  pay- 
ment for  the  land.^-^  At  common  law,  an  adverse  possession  of 
fifty  jTars,  though  with  knowledge  of  a  better  title,  constitutes  a 
good  defense  against  that  title,^-^ 

§  6424,  Statute,  how  construed. — It  is  a  universally  accepted 
rule  that  statutes  of  limitations  are  to  be  strictly  construed.  Gen- 
eral words  in  the  statute  must  receive  a  general  construction,  and 
if  there  be  no  express  exception  the  courts  can  make  none.  The 
clause  in  the  statute  of  limitations  which  provides  that  civil 
actions  shall  be  commenced  within  certain  periods  therein  pre- 
scribed "after  the  cause  of  action  shall  have  accrued,"  does  not 
imply,  in  addition,  the  existence  of  a  person  legally  competent 
to  enforce  it  by  suit.  The  statute  must  run  in  all  cases  not  therein 
expressly  excepted  from  its  operation. *^-^  An  equitable  action  to 
set  aside  a  fraudulent  deed  of  real  estate,  when  the  effect  would 
be  to  restore  the  possession  to  the  defrauded  party,  is  an  action 
for  the  recover}^  of  real  estate,  and  governed  by  the  statute  of  lim- 
itations applicable  to  such  actions.^-^ 

§  6425.  Statute,  how  pleaded. — There  is  no  technical  rule  ob- 
served by  the  court  of  chancery  as  to  the  form  of  a  plea  of  the 
statute  of  limitations.  A  plea  which  sets  up  an  adverse  posses- 
sion of  forty  years,  while  the  period  required  by  the  statute  of 
the  state  to  bar  a  recovery  is  twenty  years,  is  good ;  nor  is  it  nec- 
essary to  make  any  express  reference  to  the  statute  of  the  state.''^'^ 
It  must  be  pleaded  at  the  proper  time,  with  no  day  of  grace 
thereafter.*^3i  jf  an  action  of  ejectment  is  in  the  name  of  the 
plaintiff,  who  has  sold  pending  the  action,  the  defendant  cannot 
plead  the  statute  of  limitations  as  against  the  vendee  of  the 
plaintiff.«32 

Co.,  24  Cal.  §45;  Jackson  v.  Porter,  1  629  City  of  Oakland  v.  Carpentier, 

Paine,  457,  Fed.  Gas.  No.  7143.  13  Cal.  540. 

626  Steele  v.  Boley,  7  Utah,  64,  24  630  Harpending  v.  Reformed  Dutch 
Pac.  755;   overruling  6  Utah,  308,  22  Church,  16  Pet.  455,  10  L.  Ed.  1029. 
Pac.  311.  631  Cooke  v.  Spears,  2  Cal.  409,  56 

627  Alexander      v.      Pendleton,      8  Am.   Dec.   348.      To   the   same   effect, 
Cranch,  462,  3  L.  Ed.  624;   Ewing  v.  see  Meeks  v.  Hahn,  20  Cal.  620;  Amer- 
Burnet,    11    Pet.   41,    9    L,    Ed.    624;  ican  Co.  v.  Bradford,  27  Cal.  360. 
aflarming    1    McLean,   266,    Fed.    Cas.  632  Moss  v.  Shear,  30  Cal.  468.    As 
No.  4591.  to   what   such  a   plea  should   state   in 

628  Tynan  v.  'Walker,  35  Cal.  634,  ejectment,  see  Sharp  v.  Daugney,  33 
95  Am.  Dec.  152.  Cal.   505 ;   Vassault   v.  Seitz,  31  CaL 

225. 
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§  6426.  Title  by  adverse  possession. — A  person  in  the  adverse 
possession  of  land  for  five  years,  claiming  to  own  the  same  ex- 
clusive of  any  other  right,  thereby  acquires  a  fee-simple  title  to 
the  same ;  and  if  he  is  then  ousted,  even  by  the  party  having  the 
paper  title,  he  can  recover  possession  at  any  time  before  his  right 
of  action  is  barred  by  five  years'  adverse  possession.  The  party 
claiming  title  by  virtue  of  five  years'  adverse  possession  may  give 
in  evidence  his  acts  and  declarations  made  or  done  at  any  time 
v^hile  in  possession,  for  the  purpose  of  showing  the  character  in 
which  he  claimed.^^^  Occupancy  for  the  period  prescribed  by  the 
Code  of  Civil  Procedure  as  sufficient  to  bar  an  action  for  the  re- 
covery of  the  property  confers  a  title  thereto,  denominated  a  title 
by  prescription,  which  is  sufficient  against  all.^24  ^j^e  lapse  of 
time  limited  by  statute  not  only  bars  the  remedy,  but  it  ex- 
tinguishes the  right,  and  vests  a  perfect  title  in  the  adverse 
holder.635 

§  6427.     Consolidation  of  actions. — Two  actions  of  ejectment 
for  separate  pieces  of  property  brought  in  the  same  court  by  the 
I      plaintiff  against  the  same  defendant  may  be  consolidated.^^* 

§  6428.  Affirmative  defense. — An  affirmative  defense  that  the 
deed  relied  on  by  the  plaintiff  was  a  mortgage  is  covered  by  a 
denial  of  the  plaintiff's  allegation  of  ownership.  It  is  not  an 
equitable  defense,  and  therefore  the  plaintiff  is  not  entitled  to 
have  it  first  disposed  of.*^'^ 

§  6429.  Issue  as  to  cotenancy. — A  deed  from  a  widow  granting 
all  of  her  individual  estate  in  a  tract  of  land  which  was  the  com- 
munity property  of  herself  and  her  deceased  husband  is  taken 
subject  to  the  right  of  the  widow  to  have  the  land  set  apart  by 
the  probate  court  as  a  homestead  for  herself  and  her  minor  child, 
and  her  grantee  cannot  take  as  a  tenant  in  common  in  such  man- 
ner as  to  defeat  such  right ;  but  the  right  of  such  grantee,  if  not 
defeated,  is  at  least  suspended  during  the  period  of  the  occupancy 

633  Cannon  t.  Stockmon,  36  Cal.  605,  17  L.  Ed.  261;  Arriiigton  v.  Lis- 
535,  95  Am.  Dec.  205.  com,   34  Cal.   381,  94  Am.   Dec.   722; 

634  Cal.   Civ.    Code,    §    1007.     See,      Grimm  v.  Curley,  43  Cal.  250. 

also,    Thompson    v.    Felton,    54    Cal.  636  Smith  v.  Smith,  80  Cal.  323,  21 

547.  Pac.  4,  22  Pae.  186,  549. 

ess  Leffingwell  v.  "Warren,  2  Black,  637  Id. 
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of  the  property  as  a  homestead.  In  ejectment  against  such  grantee 
by  the  widow  and  minor  child,  where  the  complaint  avers  title  in 
the  plaintiffs  and  ouster  by  the  defendant,  and  the  answer  denips 
each  and  every  materird  allegation  of  the  complaint,  and  pleads 
the  bar  of  the  statute  of  limitations,  such  pleading  contests  the 
right  of  the  defendant  to  possession  as  a  tenant  in  common  with 
the  infant  plaintiff.^^* 

§  6430.  Legal  defense — Damages. — In  an  action  of  ejectment, 
a  cross-complaint  to  quiet  title  presents  only  a  legal,  and  not  an 
equitable,  defense,  and  the  verdict  of  the  jury  in  such  action  as  to 
the  amount  of  the  damages  suffered  by  the  plaintiff  is  not  ad- 
visory, but  conclusive,  except  as  against  the  power  of  the  court 
to  grant  a  new  trial.^^^ 

§  6431.  Judgment. — A  judgment  on  the  merits  is  conclusive 
as  to  the  ownership  of  the  property  upon  the  parties  and  their 
privies.  The  premises  should  be  so  described  that  the  records 
will  furnish  evidence  of  the  limits,  as  well  as  to  point  out  to  the 
sheriff  serving  the  writ  of  possession  the  extent  and  location  of 
the  land,  and  with  especial  care  where  the  dispute  arises  over  a 
division  boundary  line.^^"^  Judgment  may  give  recovery  for  a 
part  only  of  the  land  claimed,  if  the  pleadings  and  proof  show 
plaintiff  entitled  to  only  that  part.'^^^ 

§  6432.  Execution — ^Writ  of  possession. — Service  of  a  writ  of 
ouster  in  an  ejectment  suit  will  not  be  enjoined  where  petitioners, 
the  defendants  in  the  ejectment  suit,  claim  under  void  condemna- 
tion proceedings.^^2  if  plaintiff  thinks  defendant  has  re-entered 
upon  part  of  the  land  after  judgment,  he  may  petition  for  the  is- 
suance of  an  alias  writ  of  possession  in  ejectment,  at  the  hearing 
of  which  evidence  of  a  survey  made  subsequent  to  the  judgment 
may  be  introduced.*^^^  The  writ  may  issue  before  entry  of  the 
judgment  in  the  docket,  but  not  before  rendition  of  judgment.^^* 

638  Phelan  v.  Smith,  100  Cal.  158,  642  Board  of  Education  v.  Ald- 
34  Pac.  667.  redge,  13  Okla.  205,  73  Pac.  1104, 

639  Mills  T.  Fletcher,  100  Cal.  142,  643  Dutra  v.  Pereira,  135  Cal.  320, 
34  Pac.  637.  67  Pac.  281. 

640  Porter  v.  Counts,  6  Cal.  App.  644  Baiim  v.  Roper,  1  CaL  App.  435, 
550,  92  Pac.  655.  82  Pac.  390. 

641  Edwards    v.    Brusha,    18    Okla. 
234,  90  Pac.  727. 
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FORMS  IN  EJECTMENT, 

§  6433.     Complaint — ^Alleging  title  in  fee  simple. 

Form  No.  1732. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  he  was  seised  in  fee  and 
possessed  and  entitled  to  the  possession  of  that  certain  tract  of 
land  situated  in  the  county  of  ... ,  state  of  ... ,  described  as 
follows:    [Description  of  property.] 

II.  That  while  the  plaintiff  was  so  seised,  the  defendant  after- 
wards, on  the  .  .  ,  day  of  .  .  . ,  19 . . ,  and  without  right  or  title, 
entered  into  possession  of  the  demanded  premises,  and  ousted  and 
ejected  plaintiff  therefrom,  and  now  unlawfully  withholds  the 
possession  thereof  from  the  plaintiff,  to  his  damage  in  the  sum 
of  .  .  .  dollars. 

III.  That  the  value  of  the  rents,  issues,  and  profits  of  said 
premises  from  the  said  .  .  .  day  of  .  .  . ,  19 . . ,  and  while  the 
plaintiff  had  been  excluded  therefrom  by  the  defendant,  is  .  .  . 
dollars. 

Wherefore,  the  plaintiff  prays  judgment  against  the  defendant : 

1.  For  the  recovery  of  the  possession  of  the  demanded  premises, 
and  for  the  sum  of  .  .  .  dollars,  damages  for  withholding  the 
possession  thereof. 

2.  For  the  sum  of  .  .  .  dollars,  the  value  of  the  said  rents, 
issues,  and  profits,  and  costs  of  suit. 

§  6434.    Complaint — Where  damages  and  rents  and  profits  are 

claimed. 

Form  No.  1733. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  the  plaintiff  was  the 
owner,  and  seised  in  fee  and  possessed,  and  entitled  to  the  pos- 
session of  that  certain  tract  of  land  situate  in  the  .  .  .  county  of 
.  .  . ,  state  of  .  .  . ,  described  as  follows,  to-wit:  [Description  of 
property.] 

II.  That  while  the  plaintiff  was  such  owner,  and  so  seised  and 
possessed,  and  entitled  to  the  possession  of  said  land  and  premises, 
the  said  defendant  did,  on  the  day  and  year  aforesaid,  without 
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right  or  title,  enter  into  and  upon  the  same,  and  oust  and  eject  the 
plaintiff  therefrom,  and  ever  since  that  day  has  withheld,  and  still 
withholds,  the  possession  thereof  from  the  plaintiff,  to  his  damage 
in  the  sum  of  .  .  .  doll  irs. 

III.  That  the  value  of  the  rents  and  profits  of  the  said  land  and 
premises,  from  the  said  .  .  .  day  of  .  .  . ,  19 . . ,  and  while  the 
plaintiff  has  been  excluded  therefrom,  is  .  .  .  dollars. 

Wherefore  the  plaintiff  demands  judgment  against  the  said 
defendant: 

1.  For  the  restitution  of  said  land  and  premises. 

2.  For  the  sum  of  .  .  .  dollars  damages  for  the  withholding 
thereof. 

3.  For  .  .  .  dollars,  the  value  of  the  rents  and  profits  thereof, 
together  with  .  .  .  dollars  costs  of  suit, 

§  6435.    Complaint — ^Alleging  title  by  descent. 

Form  No.  1734. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  one  A.  B.,  late  of  ... ,  deceased,  was  at  and  before 
his  death  seised  in  fee  of  [describe  premises],  and  was  at  the 
time  of  his  death  in  possession  of  the  same. 

II.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at  .  .  . ,  said  A.  B.  died 
intestate,  leaving  surviving  him  the  plaintiff,  his  sole  heir  at  law. 

III.  That  on  the  .  .  .  day  of  .  .  . ,  19. .,  [etc.],  the  defendant, 
who  was  not  then  and  there,  or  at  any  t.ime,  the  executor  or  ad- 
ministrator of  the  said  A.  B.,  did  [allege  ouster  as  in  other  forms] . 

[Demand  of  Judgment.] 

§  6436.    Allegations  setting  forth  title  by  devise. 

Form  No.  1735. 

That  on  the  .  .  .  day  of  .  .  . ,  19. .,  the  said  A.  B.  died,  having 
by  his  last  will  devised  to  the  plaintiff  the  said  premises,  which 
has  been  duly  proved  as  a  will  of  real  estate  in  the  probate  court 
in  the  county  of  ... . 

§  6437.    Complaint — Alleging  title  by  possession. 

Form  No.  1736. 
[Title.] 

The  plaintiff  complains,  and  alleges: 
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I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  he  was  possessed  of  the 
[designate  property]. 

II.  That  while  so  possessed,  the  defendant,  on  the  .  .  .  day  of 
.  .  .,  19.,,  without  right  or  title  so  to  do,  entered  thereon,  and 
ousted  and  ejected  the  plaintiff  therefrom,  and  from  thence  hither- 
to has  withheld,  and  still  withholds,  the  possession  thereof  from 
the  plaintiff,  to  his  damage  in  the  sum  of  .  ,  ,  dollars. 

[Demand  op  Judgment.] 

§  6438.    Complaint — Alleging  prior  possession. 

Form  No.  1737. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .,  he  was  lawfully  pos- 
sessed, as  owner  in  fee  simple,  of  that  certain  tract  of  land,  situate 
in  the  county  of  ... ,  state  of  ... ,  described  as  follows :  [De- 
scribe property.] 

II.  That  the  plaintiff  being  so  possessed,  the  defendant  after- 
wards, on  the  .  .  .  day  of  .  .  . ,  19. .,  entered  into  the  possession 
of  the  demanded  premises,  and  ousted  the  plaintiff,  and  now  un- 
lawfully withholds  the  possession  thereof  from  the  plaintiff,  to 
his  damage  in  the  sum  of  .  .  .  dollars. 

III.  That  the  value  of  the  rents,  issues,  and  profits  of  the  said 
premises,  from  the  said  .  .  .  day  of  .  .  . ,  19 . . ,  and  while  the 
plaintiff  has  been  excluded  therefrom  by  the  defendant,  is  .  .  . 
dollars. 

[Demand  op  Judgment.] 

§  6439.    Complaint  by  tenant. 

Form  No.  1738. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  one  A.  B.  is  the  owner  in  fee  simple  of  a  piece  of  land 
in  the  township  of  ... ,  county  of  ... ,  bounded  as  follows : 
[Describe  the  land.] 

II.  That  on  the  .  .  ,  day  of  .  .  . ,  19 . . ,  the  said  A.  B.  let  the 
said  premises  to  plaintiff,  for  .  ,  .  years  from  .... 

III.  That  the  defendant  withholds  the  possession  thereof  from 
the  plaintiff. 

[Demand  op  Judgment.] 
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§  6440.     Complaint — Form  under  the  Oregon  code. 

Form  No.  1739. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  he  is  [and  for  five  years  last  past  has  continually  been] 
the  owner  in  fee  of  the  parcel  of  land  situated  in  said  county, 
known  and  described  as  lot  ... ,  in  block  .  .  . ,  in  the  city  of 

.  , ,  in  said  county  and  state,  and  is  entitled  to  the  possession 
thereof. 

II.  That  the  said  defendant  wrongfully  withholds  [and  for  one 
year  and  three  months  last  past  has  continued  wrongfully  to  with- 
hold] the  same  from  him,  said  plaintiff,  to  the  said  plaintiff's 
damage  in  the  sum  of  .  .  .  dollars. 

[Demand  of  Judgment.] 


§  6441.     Complaint — Form  under  New  York  code — By  widow, 

for  dower. 

Form  No.  1740. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  late  A.  B.  was  husband  of  the  plaintiff  at  the  time 
of  his  death;  that  he  died  many  years  since;  and  that  at  the  time 
of  his  death,  and  for  many  years  previous  thereto,  he  was  seised 
in  fee  and  in  possession  of  the  following-described  premises :  [De- 
scription.] 

II.  That  the  plaintiff  is  entitled  to  one  undivided  third  part 
thereof  for  her  life,  as  her  reasonable  dower. 

III.  That  the  defendant  Y.  Z.  is  in  possession  of  said  premises, 
and  wrongfully  and  unjustly  withholds  from  plaintiff  the  pos- 
session of  her  one-third  part  thereof  as  her  dower. 

IV.  That  the  other  defendants  claim  an  estate  in  fee  in  said 
premises,  as  the  heirs  at  law  of  the  said  A.  B. ;  that  they  are  the 
legitimate  children  of  said  A.  B. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  she  recover  possession  of  one  undivided  third  part  of 
said  premises  for  her  own  life,  against  said  defendant  Y.  Z. 

2.  That  she  be  declared  entitled  to  one  undivided  third  part 
thereof  for  her  own  life  against  all  the  other  defendants. 

3.  That  she  recover  her  costs  of  action. 
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§  6442.    Answer  containing  special  denials. 

Form  No.  1741. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  denies : 

I.  That  the  plaintiff  is  the  owner  of  the  [lots  of  land]  described 
in  the  complaint,  or  any  part  thereof,  or  was  ever  seised  or  pos- 
sessed of  the  same,  or  any  part  thereof,  or  entitled  to  the  posses- 
sion thereof  at  any  time  or  at  all. 

II.  That  the  said  plaintiff  has  any  estate  therein,  or  ever 
had. 

III.  That  the  said  plaintiff  has  been  damaged  by  said  defend- 
ant's withholding  the  said  premises,  or  the  possession  thereof,  in 
the  sum  of  .  .  .  dollars,  or  in  any  other  sum,  or  at  all. 

IV.  That  the  annual  value  of  the  rents  and  profits  of  the  prem- 
ises described  in  the  complaint  is  the  sum  of  .  .  .  dollars,  or  any 
other  or  greater  sum  than  .  .  .  dollars. 

§  6443.     Denial  of  title. 

Form  No.  1742. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  plaintiff,  at  the  commencement  of  this  action,  was  not 
the  owner  of  the  premises  alleged  [nor  entitled  to  possession 
thereof]. 

§  6444.    Answer  containing  several  defenses. 

Form  No.  1743. 
[Title.] 

The  defendant  answers  to  the  complaint: 

First.  For  a  first  defense: 

I.  That  the  grant  of  A.  B.  to  the  plaintiff,  referred  to  in  the 
complaint,  was  delivered  at  a  time  when  the  land  mentioned 
therein  was  in  the  actual  possession  of  the  defendant,  claiming 
under  a  title  adverse  to  that  of  said  A.  B. 

Second.    For  a  second  defense: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  the  said  A.  B.  executed 
to  the  defendant  a  deed,  whereby  he  granted  to  him  a  piece  of 
land  [describe  as  in  deed]. 

II.  That  by  a  mutual  mistake  of  the  parties  thereto,  the  said 
deed  did  not  include  the  land  mentioned  in  the  complaint ;  but  it 
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was  their  intention  that  it  should,  and  they  at  the  time  of  its 
esecution  believed  that  it  did,  include  the  same,  and  the  defend- 
ant, in  such  belief,  paid  to  the  said  A.  B.  the  price  thereof, 

III.  That  this  action  is  brought  by  the  plaintiff  to  recover  lands 
omitted  from  said  deed  by  said  mistake. 

Wherefore,  defendant  demands  that  the  plaintiff  be  adjudged 
to  execute  to  the  defendant  a  deed  of  conveyance  correcting  said 
mistake,  and  conveying  to  the  defendant  said  premises  in  said 
agreement ;  and  that  the  plaintiff  be  perpetually  enjoined  from  the 
prosecution  of  this  action. 

§  6445.    Answer,  with  counterclaim  for  improvements. 

Form  No.  1744. 
[Title.] 

I.  [Denial.] 

II.  [Affirmative  defense,  if  any.] 

By  way  of  counterclaim  herein,  the  defendant  alleges: 

III.  That  he  has  been  in  possession  of  the  premises  described 
in  the  complaint  since  the  .  .  .  day  of  .  .  .,  19..,  holding  ad- 
versely to  said  plaintiff,  by  title  founded  upon  a  vtrritten  instru- 
ment, to-wit:  [Here  describe  the  deed  or  instrument  fully  ac- 
cording to  its  legal  effect.] 

IV.  That  under  the  said  deed  the  defendant  entered  into  ex- 
clusive possession  of  said  premises,  adversely  asserting  title  there- 
to in  good  faith,  founded  upon  said  deed,  and  in  the  full  belief 
that  the  said  deed  conveyed  to  him  a  good  title,  and  still  continues 
so  to  hold  and  possess  said  premises,  claiming  title  thereto  in  good 
faith  under  said  deed,  and  not  otherwise. 

V.  That  the  defendant,  while  so  in  possession  of  said  premises, 
holding  adversely  and  asserting  title  in  good  faith,  founded  upon 
said  deed,  has  made  permanent  and  valuable  improvements  there- 
on, to-wit:  [Here  state  particularly  improvements  made.]  Said 
improvements  are  of  the  value  of  .  .  .  dollars. 

VI.  That  during  the  time  last  aforesaid  the  defendant  has  paid 
the  taxes  assessed  in  said  premises  for  the  years  19. .  and  19. ., 
and  that  the  amounts  so  paid  and  the  dates  of  payment  are  as 
follows:     [State  amounts  and  dates.] 

Wherefore,  defendant  demands  judgment,  that  the  complaint 
herein  be  dismissed  with  costs,  or  that,  if  plaintiff  be  adjudged 
entitled  to  recover  possession  of  said  premises,  the  defendant's 
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said  claim  for  improvements  and  taxes  be  tried,  and  that  he  re- 
cover the  same,  as  provided  by  law ;  and  for  such  other  judgment 
as  may  be  just  and  equitable. 

§  6446.    Allegation  of  adverse  possession,  avoiding  deed. 

Form  No.  1745. 

I.  That  at  the  time  of  the  delivery  of  the  deed  alleged  in  the 
complaint  [or,  the  deed  under  which  the  plaintiff  claims],  the 
lands  therein  described  were  in  the  actual  possession  of  one  M.  N., 
claiming  under  a  title  adverse  to  that  of  the  grantor  in  said  deed. 

§  6447.    Answer — That  land  which  plaintiff  seeks  to  recover 

was  sold  by  him  to  defendant,  and  by  mistake  not  conveyed  in 

deed. 

Form  No.  1746. 
[Title.] 

The  defendant  answers  to  the  complaint: 

I.  [Specific  denial.] 

Second.  And  by  way  of  counterclaim  the  defendant  alleges: 

II.  That  on  the  .  .  .  day  of  .  .  .,  19..,  the  plaintiff  sold  to 
defendant,  and  agreed  to  convey  to  him,  the  following  described 
premises:  [Description  of  premises  actually  sold,  including  the 
premises  demanded.] 

III.  That  the  defendant  fully  performed  all  the  conditions 
thereof  on  his  part,  and  the  plaintiff  executed  and  delivered  to 
him  a  deed  as  and  for  a  conveyance  thereof,  but  which,  by  mis- 
take in  drawing  the  same,  which  mistake  was  then  unknown  to 
the  parties  to  said  deed,  conveyed  only  the  following  described 
premises:     [Description.] 

IV.  That  the  defendant,  supposing  and  believing  said  deed  to 
be  pursuant  to  the  contract,  and  without  negligence  on  his  part, 
accepted  it  and  took  possession  of  the  premises  which  he  had 
agreed  for,  and  still  retains  possession  thereof. 

V.  That  the  premises  mentioned  in  the  complaint  are  a  part 
of  the  premises  designated  in  the  contract,  and  the  same  which 
by  said  mistake  was  omitted  to  be  included  in  said  deed. 

VI.  That  immediately  upon  discovering  said  mistake,  to-wit, 
on  or  about  the  .  .  .  day  of  .  .  .,  19..,  the  defendant  applied 
to  the  plaintiff  to  correct  the  same  by  conveying  said  omitted  part, 
which  he  refused  to  do. 
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"Wherefore,  the  defendant  asks  judgment  that  the  said  deed  be 
reformed  by  correcting  said  mistake  in  the  boundaries,  so  that 
said  deed  shall  express  the  true  intent  and  meaning  of  the  parties, 
and  shall  constitute  a  good  and  valid  conveyance  of  the  entire 
premises  covered  by  said  contract;  that  the  said  defendant  be 
adjudged  the  true  0A\Tier  of  the  said  premises  described  in  plain- 
tiff's complaint;  and  that  the  title  thereof  be  passed  to  and  vested 
in  this  defendant;  and  for  such  other  and  further  relief  as  ma}' 
be  just  and  equitable,  and  for  the  costs  and  disbursements  of  this 
action. 

§  6448.    Lis  pendens  in  ejectment. 

Form  No.  1747. 
[Title.] 

Notice  is  hereby  given,  that  an  action  has  been  commenced  in 

the  superior  court  of  the  .  .  .  county  of  ... ,  state  of  California, 

by  the  above-named  plaintiff  against  the  above-named  defendant, 

to  recover  certain  real  estate  and  the  possession,  with  damages 

for  the  withholding  thereof;  and  that  the  premises  affected  by 

this  suit,  and  described  in  said  complaint,  are  situated  in  the  said 

.  .  .  county  of  ... ,  state  of  California,  and  are  bounded  and 

described  as  follows,  to-wit:     [Description.] 

§  6449.  Judgment  for  plaintiff  in  ejectment,  setting  off  value 
of  improvements  and  taxes  paid. 

Form  No.  1748. 
[Title.] 

The  issues  in  this  action,  having  been  tried  before  the  court 
and  a  jury,  and  the  jury  having  returned  their  verdict,  wherein 
they  find  for  the  plaintiff,  that  he  is  the  owner  in  fee,  and  entitled 
to  the  possession  of  the  premises  described  in  the  complaint  [or, 
if  part  is  recovered,  describe  the  part],  and  having  assessed  his 
damages  for  the  withholding  at  the  sum  of  .  .  .  dollars; 

And  the  said  defendant's  counterclaim  for  improvements  made 
and  taxes  paid  upon  the  said  premises  having  been  tried  by  the 
same  jury,  and  the  jury  having  rendered  their  separate  verdict 
that  the  defendant  is  entitled  to  recover  for  the  value  of  such 
improvements  the  sum  of  .  .  .  dollars,  and  for  the  taxes  paid 
by  him,  with  interest  thereon,  from  the  time  of  such  payment, 
making  together  the  sum  of  .  .  .  dollars: 

Now,  on  motion  of  G.  H.,  attorney  for  plaintiff, — 
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It  is  adjudged: 

1.  That  the  plaintiff  is  the  owner  in  fee  simple  [or  otherwise, 
according  to  the  fact],  and  entitled  to  the  possession  of  the  prem- 
ises described  in  the  complaint  [or,  if  part  be  recovered,  describe 
the  part],  and  that  he  have  and  recover  the  possession  thereof. 

2.  That  the  amount  found  as  aforesaid  for  improvements  and 
taxes  paid,  to-wit,  the  sum  of  .  .  .  dollars,  be  set  off  against  the 
amount  of  costs  and  damages,  which  costs  and  damages  amount 
to  the  sum  of  .  .  .  dollars,  leaving  a  balance  due  the  defendant 
of  the  sum  of  .  .  .  dollars,  and  that  the  plaintiff  pay  the  said 
balance  so  due  the  defendant,  with  interest,  from  the  date  of  said 
[first  mentioned]  verdict,  as  a  condition  of  execution ;  and  that  the 
plaintiff  have  no  claim  for  rents  and  profits,  while  said  balance 
and  interest  remain  unpaid. 

-And  it  is  further  adjudged,  that  in  default  of  such  payment 
within  said  .  .  .  years  from  the  date  of  such  assessment,  to-wit, 
the  .  .  .  day  of  .  .  . ,  19 . . ,  the  plaintiff  shall  be  deemed  to  have 
abandoned  his  claim  of  title  to  the  premises  above  described,  and, 
together  with  all  persons  claiming  under  him,  shall  be  forever 
barred  of  a  recovery  thereof,  and  of  claim  of  title  thereto;  and 
the  title  to  said  premises  shall  be  deemed  absolutely  vested  in 
the  defendant,  and  the  defendant  in  such  event  shall  recover  the 
costs  of  the  separate  trial  of  the  value  of  such  improvements, 
taxed  at  .  .  .  dollars. 

And  it  is  further  adjudged,  that  upon  payment  to  the  defend- 
ant of  said  sum  of  .  .  .  dollars,  and  interest  from  the  date  of  said 
verdict,  pursuant  to  law,  the  plaintiff  have  execution  for  the  prem- 
ises recovered  by  him  and  hereinbefore  described. 

[Date.] 


§  6450.  Order  setting  off  sums  paid  by  defendant  for  taxes 
against  damages,  and  requiring  plaintiff  to  pay  excess  as  condi- 
tion of  judgment. 

Form  No.  1749. 
[Title.] 

The  above-entitled  action  having  been  tried  before  the  court  and 
a  jury,  and  the  jury  having  duly  rendered  their  verdict,  where- 
in they  find  that  the  plaintiff  is  the  owner  in  fee  simple  [or  de- 
scribe the  estate  according  to  the  fact]  of  the  premises  described 
in  the  complaint   [or,  of  that  portion  of  the  premises  described 
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in  the  complaint  particularly  described  as  follows :  insert  descrip- 
tion of  part  recovered],  and  entitled  to  the  possession  thereof,  and 
that  the  defendant  unlawfully  Avithholds  possession  thereof  from 
him;  and  having  assessed  the  plaintiff's  damages  for  such  unlaw- 
ful withholding,  at  the  sum  of  .  .  .  dollars ; 

And  it  appearing  to  the  court  that  the  defendant  claims  title 
to  the  said  premises  in  this  action  under  a  certain  tax-deed  thereof 
issued  by  [name  county  and  state],  on  the  .  .  .  day  of  .  .  . ,  19. ., 
and  that  the  plaintiff  has  recovered  in  this  action  by  reason  of 
defects  or  insufficiency  of  said  deed; 

And  it  further  appearing  that  the  amount  for  which  said  land 
was  sold  at  said  tax-sale,  with  the  costs  of  executing  and  record- 
ing the  said  deed,  is  the  sum  of  .  .  .  dollars,  and  that  the  defend- 
ant has  paid  taxes  on  said  lands  subsequent  to  said  tax-sale  as 
follows:    [Give  dates  and  amounts.] 

It  is  ordered,  that  the  said  sums,  with  interest  on  the  same  at 
the  rate  of  .  .  .  per  cent  per  annum  from  the  respective  dates 
of  payment  thereof  up  to  the  date  of  the  verdict  herein,  aggregat- 
ing in  all  the  sum  of  .  .  .  dollars,  be  and  are  hereby  set  off 
against  said  damages,  and  it  appearing  that  the  excess  due  the 
defendant  after  making  such  set-off  is  the  sum  of  .  .  .  dollars: 

It  is  further  ordered,  that  as  a  condition  of  judgment  in  his 
favor  the  plaintiff,  within  .  .  .  days  from  the  date  of  this  order, 
pay  to  the  defendant  the  said  sum  of  .  .  .  dollars  [excess  afore- 
said] ,  with  interest  from  the  date  of  the  said  verdict  to  the  time 
of  such  payment,  and  that  in  default  of  such  payment  the  defend- 
ant shall  have  judgment  in  this  action. 

Upon  compliance  by  the  plaintiff  with  the  terms  of  this  order, 
let  judgment  be  entered  in  his  favor  for  the  recovery  of  the  pos- 
session of  said  premises. 

[Date,] 


§  6451.    Judgment  where  plaintiff's  title  expired  before  trial. 

Form  No.  1750. 
[Title.] 

This  action  having  been  tried  before  the  court  and  a  jury,  and 
the  jury  having  returned  their  verdict  that  the  plaintiff,  at  the 
time  of  the  commencement  of  this  action,  was  the  owner  of  a  life 
estate  [or  other  estate,  according  to  the  fact]  in  the  said  prem- 
ises, and  entitled  to  the  possession  thereof,  and  that  said  estate 
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terminated  on  the  .  .  .  day  of  .  .  .,  19..,  during  the  pendency 
of  this  action,  and  that  the  defendant  unlawfully  withheld  pos- 
session of  said  premises  from  the  plaintiff  during  said  time,  and 
the  plaintiff's  damages  for  such  unlawful  withholding  having 
been  assessed  at  .  .  .  dollars: 

Now,  on  motion  of  G.  H.,  plaintiff's  attorney, — 

It  is  adjudged,  that  the  plaintiff  recover  of  the  defendant  .  ,  . 
dollars  damages  for  the  withholding  of  the  premises  described  in 
the  complaint  prior  to  the  .  .  .  day  of  .  .  . ,  19 . . ,  when  the  plain- 
tiff's  title  expired. 

And  as  to  possession  of  said  premises:  It  is  adjudged,  that  the 
defendant  be  not  molested  therein  by  plaintiff,  his  successors  or 
assigns.  The  premises  affected  by  this  judgment  are  described  as 
follows,  to-wit:     [Description.] 

[Date.] 

§  6452.    Writ  of  possession. 

Form  No.  1751. 

[Title.] 

The  People  of  the  State  of  California  to  the  Sheriff  of  the  County 
of  ... ,  greeting : 

Whereas,  on  the  .  .  .  day  of  .  .  . ,  19. .,  A.  B.,  as  plaintiff,  re- 
covered a  judgment  and  decree  in  the  said  superior  court  of  the 
county  of  ... ,  state  of  California,  against  C.  D.,  as  defendant, 
for  the  possession  of  certain  premises  in  said  judgment  and  de- 
cree, and  hereinafter  more  particularly  described,  and  also  for  the 
sum  of  .  .  ,  dollars  damages  for  the  detention  of  said  premises, 
besides  the  sum  of  .  .  .  dollars  costs  of  suit,  as  appears  to  us  of 
record ; 

And  whereas,  the  judgment-roll  in  the  action  in  which  said 
judgment  was  entered  is  filed  in  the  clerk's  office  of  said  court,  in 
said  county  of  ... ,  and  the  said  judgment  was  docketed  in  said 
clerk's  office,  in  said  county  on  the  day  and  year  first  above 
written : 

Now,  therefore,  you,  the  said  sheriff,  are  hereby  commanded  and 
required  to  deliver  to  the  said  plaintiff,  A.  B.,  the  possession  of  the 
lands  and  premises  in  said  judgment  and  decree  described,  as  fol- 
lows, to-wit:     [Description.] 

And  whereas,  the  sums  of  .  .  .  dollars  damages,  and  .  .  .  dol- 
lars costs,  are  now  [date  of  this  writ]  actually  due  on  said  judg- 
ment : 

p.  p.  F.,  Vol.  IV — 24 
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You,  the  said  sheriff,  are  hereby  further  required  to  make  the 
said  sums  due  on  the  said  judgment,  for  damages  and  costs,  and 
all  accruing  costs,  to  satisfy  the  said  judgment,  out  of  the  personal 
property  of  said  judgment  debtor;  or  if  sufficient  personal  prop- 
erty of  said  debtor  cannot  be  found,  then  out  of  the  real  property 
in  your  county,  belonging  to  him  on  the  day  whereon  said  judg- 
ment was  docketed,  in  the  said  county,  or  at  any  time  thereafter ; 
and  make  return  of  this  writ  within  [thirty]  days  after  your  re- 
ceipt thereof,  with  what  you  have  done  indorsed  thereon. 

[Datk] 
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CHAPTER  CXLVn. 

FOE  FORCIBLE  ENTRY  AND   UNLAWFUL   DETAINEE. 

§  6453.  Action — Character  of. — This  action  is  a  summary 
proceeding  to  recover  possession  of  premises  forcibly  or  unlaw- 
fully detained.  It  is  a  proceeding  at  law,  and  does  not  involve 
the  exercise  of  equity  jurisdiction.  It  is  the  appropriate  remedy 
to  recover  from  a  settler  without  color  of  title  lands  to  which 
plaintiff  has  the  right  of  possession.^  If  the  right  of  possession 
depends  upon  paramount  title,  legal  or  equitable,  forcible  entry 
and  detainer  does  not  lie.^  The  inquiry  in  such  cases  is  con- 
fined to  the  actual  peaceable  possession  of  the  plaintiff,  and  the 
unlawful  or  forcible  ouster  or  detention  by  defendant,  the  object 
of  the  law  being  to  prevent  the  disturbance  of  the  public  peace 
by  the  forcible  assertion  of  a  private  right.  Question  of  title  or 
right  of  possession  cannot  arise ;  a  forcible  entry  upon  the  actual 
possession  of  plaintiff  being  proven,  he  would  be  entitled  to 
restitution,  though  the  fee  simple,  title,  and  present  right  of 
possession  are  shown  to  be  in  the  defendant.^  In  this  action  two 
questions  are  presented,  viz. :  "Was  the  plaintiff  at  the  time  of 
the  entry  by  the  defendant  exercising  such  acts  of  dominion  over 
the  property  as  constitute  actual  possession  in  law?  and  did  the 
defendant  forcibly  deprive  the  plaintiff  of  this  possession  ?  ^  At 
common  law,  a  person  holding  the  title  to  land,  and  having  a 
present  right  of  entry,  might  use  actual  force  in  entering,  if 
necessary,  for  overcoming  any  forcible  resistance,  because,  his 
right  of  entry  being  perfect,  no  other  person  could  lawfully 
resist  him  in  the  exercise  of  his  perfect  right.  The  English 
statutes  of  forcible  entry  and  detainer  declared  that  an  entry 
with  actual  force  should  subject  the  party  so  entering  to  an 
indictment  for  any  consequential  breach  of  the  peace,  and  to 
restitution  of  possession,  and  also  to  an  action  of  trespass.     But 
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2  Jones  V.  SeawaU,  13  Okla.  711,  750;  Holland  v.  Green,  62  Cal.  67; 
76  Pac.  154.  Nicrosi    v.    Phillipi,    91    Ala.    299,    8 

3  McCauley  v.  Weller,  12  Cal.  500;  South.  561. 

Romero  v.  Gonzales,  3  N.  Mex.  35  (5),  4  Potts  v.  Magnes,  17  Colo.  364,  30 

1    Pac.   171;    VoU  v.  Hollis,   60   Cal.       Pac.  58. 
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these  statutes  have  always  been  so  construed  as  not  to  affect 
the  common-law  right  of  justifying  in  an  action  of  trespass 
quare  clausum  /regit  the  forcible  entry,  by  pleading  and  prov- 
ing a  right  of  entry,  and  hence  lihcrum  tcnementum  has,  notwith- 
standing those  statutes,  been  always  held  to  be  an  effectual  plea 
to  the  action  of  trespass,  and  thus  proves  that  the  right  of  entry 
is  the  right  to  make  an  actual  entry  on  the  land.^ 

The  statutes  against  forcible  entry  and  detainer  are  not  aimed 
against  the  right  of  entry,  nor  even  against  the  entry  where  the 
right  to  enter  exists,  but  against  an  entry,  irrespective  of  the 
right,  under  circumstances  specially  named  or  described  in  the 
statute.  One  erroneously  put  into  possession  of  premises  by  a 
school  board  is  rightfully  there  so  long  as  his  deposit  money 
is  retained,  or  his  rights  have  not  been  adjudicated,  even  though 
notified  to  quit  the  premises.®  The  right  of  entry  could  not  be 
taken  away  by  the  statute,  though  it  is  entirely  competent  for 
the  legislature,  in  the  interest  of  peace  and  good  order,  to 
prohibit  its  exercise  in  such  manner  as  would  involve  a  breach 
of  the  peace  or  the  wrongful  injury  or  destruction  of  property. 
The  injury  to  the  public  through  an  improper  exercise  of  this 
important  right  may  directly  affect  but  one  person,  yet  it  is  a 
wrong  to  the  public,  just  as  a  crime  committed  against  the 
person  of  A.  is  yet  an  offense  against  the  commonwealth.  Upon 
no  other  theory  can  any  valid  statute  be  framed  which  shall 
take  away  from  one  a  right,  or  hinder  its  exercise,  any  more 
than  he  can  be  deprived  of  his  property  by  the  mere  force  of 
legislative  enactment.  The  other  branch  of  the  statute,  that 
in  relation  to  unlawful  detainer,  is  merely  a  summary  mode  of 
recovering  possession  by  action  from  a  tenant  of  real  property. 
It  will  be  observed  that  under  the  California  statute  there  is 
no  such  thing  as  an  "unlawful  entry"  except  as  constituting, 
under  certain  circumstances,  a  "forcible  detainer."  This  action 
is  not  intended  as  a  substitute  for  the  action  of  ejectment.''' 
The  purpose  of  the  action  is  to  obtain  a  restitution  of  the  prem- 
ises and  damages  occasioned  by  the  forcible  entry  and  detainer; 
but  when  damages  are  claimed  which  do  not  necessarily  result 
from  the  forcible   entry  or  detainer,  the  title  to  the  property 

6  Chief  Justice  Robertson,  in  Trib-  7  Hodgkins  v.  Jordan,  29  Cal.  577; 

ble  V.  Frame,  7  J.  J.  Marsh.  601,  23  Owen  v.  Doty,  27  Cal.  502;   Branden- 

Am.  Dec,  439.  burg  v.  Keithman,  7  Colo.  323,  3  Pac 

6  Jones   V.   Seawall,   13    Okla.   711,  577. 
76  Pac.  154. 
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injured  may  be  a  proper  subject  of  inquiry,  as  in  other  actions 
for  the  same  injury.^  Such  action  does  not  lie  to  enforce  an  incor- 
poreal right  of  way,  although  an  action  on  the  case  might  be 
maintained  for  its  obstruction,  or  a  suit  in  equity  to  restrain  an 
interference  therewith.^  Nor  can  an  action  for  unlawful  entry, 
unaccompanied  by  actual  force,  be  maintained,  under  the  statute 
of  New  Mexico,  on  the  ground  of  such  entry  being  constructively 
forcible.^® 

§  6454.  Constitutionality. — In  Washington,  the  forcible  entry 
and  detainer  act,^^  providing  that  plaintiff  may  have  a  writ  of 
restitution  before  judgment  on  filing  a  bond,  etc.,  is  not  in  viola- 
tion of  the  fourteenth  amendment  of  the  federal  constitution, 
prohibiting  the  state  from  depriving  a  person  of  property  without 
due  process  of  law.^^ 

§  6455.  Forcible  entry  defined. — Under  the  California  stat- 
ute, every  person  is  guilty  of  a  forcible  entry  who  either — 1.  By 
breaking  open  doors,  windows,  or  other  parts  of  a  house,  or 
by  any  kind  of  violence  or  circumstance  of  terror,  enters  upon 
or  into  any  real  property;  or,  2.  Who,  after  entering  peaceably 
upon  real  property,  turns  out,  by  force,  threats,  or  menacing 
conduct,  the  party  in  possession.^^  All  former  acts  on  this  sub- 
ject were  repealed  by  the  code  on  the  1st  of  January,  1873.^^ 
The  act  of  1866  used  the  following  language:  **If  any  person 
shall  with  violence  and  strong  hand,  enter  upon  or  into  any  lands 
or  building,  either  by  breaking  open  doors,  windows,  or  other 
parts  of  a  house,  or  by  any  kind  of  violence  or  circumstance  of 
terror,  or  if  any  person,  after  entry  peaceably,  shall  turn  out  by 
force,  or  by  threats,  or  by  menacing  conduct,  the  party  in  pos- 
session, such  person  shall,"  etc.^^*  Under  this  statute  it  was 
held  that  an  entry  by  false  keys,  or  by  "breaking  open  doors, 
windows,  or  other  parts  of  a  house,"  is  declared  by  the  statute 
to  be  a  forcible  entry  ;i5  and  so,  also,  is  an  entry  which  is  effected 
by  "any  kind  of  violence  or  circumstance  of  terror"  directed 

8  Warburton  v.  Doble,  38  Cal.  619.  13  Cal.    Code    Civ.    Proc,    §    1159; 

9  Roberts  v.  Trujillo,  3  N.  Mex.  50  Kerr  v.  O'Keefe,  38  Cal.  415,  71  Pac. 
(87),  1  Pac.  855.  487. 

10  Romero  v.  Gonzales,  3  N.  Mex.  14  Hemstreet  v.  Wassuni,  49  Cal. 
35  (5),  1  Pac.  171.  273. 

11  Wash.  Bal.  Codes,  §  5534.  I4a  Stats.  1865-1866,  p.  768. 

12  Morris  v.  Healy  Lumber  Co.,  33  15  Winchester  v.  Becker,  4  Cal. 
Wash.  451,  74  Pac.  662.  App.  382,  88  Pac.  296. 
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towards  tlie  person  in  possession.  Each  of  these  modes  is  as 
distinct  and  as  complete  in  itself  as  the  third  mode  mentioned 
in  the  section — that  of  expulsion  of  the  party  in  possession  by 
force,  threats,  or  menace  after  a  peaceable  entry.^^  The  court 
in  this  case,  under  a  statute  almost  identical  with  the  present, 
makes  a  clear  distinction  between  a  forcible  entry  into  a  house 
and  forcible  entry  into  other  real  estate.  In  the  former  case 
the  breaking  open  doors,  windows,  or  other  parts  of  a  house, 
is  of  itself  a  forcible  entry,  while  in  all  other  cases  there  must 
be  some  kind  of  violence  or  circumstance  of  terror  directed 
towards  the  person  in  possession.  The  punctuation  in  the  latter 
clause  is  the  same  in  both  acts.  Terror  is  a  state  or  condition 
of  the  mind.  The  obvious  conclusion  is  that  in  order  to  consti- 
tute a  forcible  entry  upon  lands  as  distinguished  from  houses, 
some  person  or  persons  must  be  present  to  be  terrified  by  the 
violence  or  other  circumstances  of  terror.  If  no  one  is  present, 
the  entry  is  mere  trespass.^'^  If  there  is  no  right  of  entry,  and 
if  followed  by  demand  of  possession  by  the  plaintiff,  and  a 
refusal  to  surrender  it  by  the  defendant,  it  constitutes  a  forcible 
detainer  under  subdivision  2  of  section  1160  of  the  California 
Code  of  Civil  Procedure,  which  is  the  same  as  section  3  of  the 
act  of  1866,  and  prior  to  which  time  there  was  no  similar  stat- 
ute. Force,  either  actually  applied  or  justly  to  be  feared  by 
the  conduct  of  the  defendant,  is  essential  to  the  support  of  this 
action. 18  To  sustam  an  action  of  forcible  entry,  or  forcible  and 
unlawful  detainer,  actual  force,  threats  of  violence  in  the  entry, 
or  the  just  apprehension  of  violence  to  the  person,  must  be 
shown  to  have  existed,  unless  the  detainer  be  riotous.^^ 

In  Colorado,  it  is  necessary  to  show  that  force  or  appearances 
tending  to  inspire  a  just  apprehension  of  violence  were  used  in 
obtaining  possession;  and  it  is  not  sufficient  that  entry  was 
made  by  defendant's  employees,  who  seeded  the  land,  but  did 
not  disturb  the  residence. 20 

§  6456.  Forcible  entry  and  detainer — ^Who  liable. — One  who, 
with  armed  men,  enters  upon  land  inclosed  with  a  fence,  and 

16  Brawley  v.  Risdon  Iron  "Works,  Frazier  v.  Hanlon,  5  Cal.  156;  State 
38  Cal.  677.  v.   Mills.   104   N.   C.   905,   17   Am.  St. 

17  Frazier  v.  Hanlon,  5  Cal.  156.  Rep.  706,  10  S.  E.  676. 

18  Id.  20  Goad  V.  Heckler,  19  Colo.  Appi 

19  Id.     But  see  Brawley  v,  Risdon  479,  76  Pae.  542. 
Iron    Works,    38    Cal.    676.      Compare 
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in  possession  of  another,  and  commences  the  erection  of  a  house, 
and  refuses  to  deliver  up  peaceable  possession  on  demand,  but 
makes  a  show  of  force  to  retain  it,  is  guilty  of  forcible  entry  and 
detainer.2i  A  vendee  holding  possession  after  failure  to  com- 
ply with  his  agreement  to  purchase  land  is  guilty  of  unlawful 
detainer.22  A  landlord  entitled  to  the  possession  may,  in  the 
absence  of  a  tenant  wrongfully  in  possession,  take  the  posses- 
sion himself  and  place  another  tenant  in  charge.^^  Several  per- 
sons were  owners  of  separate  tracts  of  land  with  an  outside 
fence  which  formed  a  common  inclosure;  but  the  division  lines 
of  the  separate  tracts  within  the  common  inclosure  were  well 
known  and  defined,  and  each  person  cultivated  his  own  tract. 
A.  and  B.,  two  of  these  owners,  disposed  of  their  tract  to  C. 
Soon  after  this  D.,  who  was  the  owner  of  another  tract  within 
the  inclosure,  went  upon  the  tract  sold  to  C,  and  commenced 
plowing.  C.  went  to  D.,  took  hold  of  his  horses,  and  commenced 
turning  them  from  the  tract,  when  D.  drew  a  pistol,  and  aiming 
it  at  him,  threatened  to  hurt  him  if  he  did  not  leave.  D.  con- 
tinued plowing  the  land.  It  was  held  that  the  acts  committed 
by  D.  clearly  amounted  to  a  forcible  entry  and  detainer,  and 
that  the  general  outside  fence  constituted  as  full  and  complete 
an  actual  possession  in  the  owner  of  each  separate  tract  as  though 
it  had  been  inclosed  by  a  lawful  fence.2* 

§  6457.  Gist  of  action. — A  complaint  in  an  action  under  the 
forcible  entry  and  detainer  act,  other  than  actions  against  tenants 
holding  over  as  provided  in  said  act,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  unless  it  allege  a  forcible  entry 
or  a  forcible  detainer.^^  If  the  complaint  charges  a  forcible 
entry  with  a  multitude  of  people,  and  a  forcible  and  unlawful 
detainer,  the  forcible  entry  is  the  gist  of  the  action.^* 

§  6458.  Injunction. — Where  parties  threaten  to  take  forcible 
possession  of  property,  and  the  complaint  does  not  aver  the  insol- 
vency of  the  defendants,  and  that  there  is  no  adequate  remedy 

21  Watson  V.  Whitney,  23  Cal.  375.  25  McEvoy  v.  Igo,  27  Cal.  375 ;  His- 

22  Ruth  V.  Smith,  29  Colo.  154,  68  lop  v.  Moldenhauer,  21  Or.  208,  27 
Pac.  278.  Pac.  1052;  Morse  v.  Boyde,  11  Mont. 

23  Goldstein  V.  Webster,  7  Cal.  App.  247,  28  Pac.  260;  Holland  v.  Green, 
705,  95  Pac.  677.  62  Cal.  67. 

24  Hussey    v.   McDermott,    23    Cal.  26  McMinn  v.  Bliss,  31  Cal.  122. 
413. 
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at  law,  an  injunction  will  not  be  granted.  Where  forcible  pos- 
session is  taken,  forcible  entry  and  detainer  would  be  a  speedy- 
mode  of  regaining  possession,  and  for  other  damages  the  usual 
proceedings  at  law  would  suffice. 2*^  Injunction  will  not  be  granted 
to  restrain  the  execution  of  a  judgment  in  forcible  entry  and 
detainer  against  a  husband,  for  land  claimed  by  the  wife  as  her 
separate  estate,  upon  the  ground  that  she  was  not  made  a  party 
to  the  forcible  entry  suit,  or  that  she  was  a  sole  trader.-^  An 
entry  by  virtue  of  a  mandatory  injunction,  though  it  afterwards 
be  dissolved,  is  not  unlawful  forcible  entry  and  detainer.^^ 

§  6459.  Force. — Force  must  be  shown,  or  at  least  appearances 
tending  to  inspire  a  just  apprehension  of  violence,  in  obtaining 
the  land.^°  S.  was  in  possession  of  a  quartz-mill  under  a  lease. 
The  mill  had  been  run  until  one  or  two  o'clock  in  the  morning, 
when  the  employees  of  the  plaintiff  closed  up  and  retired  to 
rest  in  the  mill.  Before  daylight,  and  while  the  hands  were 
actually  sleeping  in  the  mill,  and  the  products  of  the  last  day's 
work  were  still  in  the  amalgamating  tubs,  the  defendants — some 
five  or  six  in  number — entered  the  mill,  took  possession,  com- 
menced tearing  down  the  stamps  under  pretense  of  making  re- 
pairs, and  retained  possession  against  repeated  demands  and  pro- 
test of  the  plaintiff  and  his  employees.  It  was  held  that  these 
facts  constitute  sufficient  evidence  of  force  to  maintain  the  action 
of  forcible  entry.^i  Where  in  ejectment  by  B.  against  K.,  a  writ 
of  restitution  was  issued  on  judgment  in  favor  of  B.,  and  under 
it  K.  was  removed  from  the  land  by  the  proper  officer,  and  W. 
put  in  possession  as  agent  of  B.,  and  then,  about  a  month  after- 
wards, W.  leased  the  premises  to  H.,  it  was  held  that  K.  cannot 
maintain  forcible  entry  and  detainer  against  H.,  the  lessee,  on 
the  ground  that  the  act  of  the  officer  in  removing  and  putting 
W.  in  possession  was  tortious,  because  not  justified  by  the  writ.^^ 
Approaching  plaintiff's  agents  on  the  land,  flourishing  a  deadly 
weapon,  and  ordering  them  off  the  premises  constitute  forcible 
entry.33 

27  Tomlinson  v.  Eubio,  16  Cal.  202.  commented  on  in  Fogarty  v,  Kelly,  24 

28  Saunders  v.  Webber,  39  Cal.  287.  Cal.   319. 

29  Franz   v.   Saylor,   12   Okla.   282,  32  Kennedy  v.  Hamer,  19  Cal.  375 ; 
71  Pac.  217.  Janson  v.  Brooks,  29  Cal.  214. 

30  Goad  V.  Heckler,  19  Colo.  App.  33  Highland  Park  Oil  Co.  v.  Woet- 
479,  76  Pae.  542.  ern  Mineral  Co.,  1  Cal.  App.  340,  82 

31  Scarlett  v.  Lamarque,  5  Cal.  63 ;  Pac.  228. 
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§  6460.  Trespass  compared. — Facts  which  might  constitute  a 
mere  trespass  upon  property  have  never  been  held  to  sustain  the 
action  of  forcible  and  unlawful  detainer.^^  So  of  one  who  enters 
upon  land  for  the  purpose  of  cutting  and  taking  away  grass  or 
crops  growing  thereon,  without  any  intention  of  taking  posses- 
sion of  the  land,  and  without  residing  thereon.^^  "Where  one  per- 
son has  a  house  upon  a  portion  of  a  tract  of  land  of  one  hun- 
dred acres  which  he  is  occupying,  and  another  person  enters 
upon  another  part  of  the  tract  and  erects  a  house,  without  doing 
anything  further,  this  act  does  not  constitute  a  forcible  entry 
upon  and  detainer  of  the  whole  tract. •^*^  A  sheriff  is  not  guilty 
of  a  forcible  entry  if,  acting  in  good  faith,  by  virtue  of  a  writ 
of  restitution,  he  removes  from  the  premises  a  person  against 
whom  the  writ  does  not  run,  and  who  is  not  in  privity  with  any 
one  against  whom  the  writ  does  run.^^ 

§  6461.  Forcible  detainer  versus  ejectment. — The  question  of 
title  cannot  be  raised,  and  if  the  right  of  possession  rests  upon 
paramount  title,  legal  or  equitable,  ejectment  is  the  proper  action, 
and  not  forcible  entry  and  unlawful  detainer.^^  But  if  several 
claimants  reside  on  the  land,  and  one  of  them  is  held  entitled 
to  the  homestead  entry  by  the  land  office,  he  may  bring  forcible 
entry  and  detainer  against  the  others.^^  The  declaration  of  the 
defendant  to  the  plaintiff  that  he  will  not  go  off  the  premises 
unless  put  off  by  force  or  by  law,  does  not  constitute  a  forcible 
detainer.'*'^  The  mere  surmise  of  a  person,  that  if  he  attempts 
to  regain  possession  force  will  be  used  to  prevent  it,  is  not  enough 
to  show  a  forcible  detainer ;  but  an  attempt  must  be  made  to  gain 
possession,  and  either  force  or  threats  of  force  used  to  resist  it.'*^ 
P.  had  possession  of  a  lot  of  land,  by  having  it  inclosed  with  a 
fence,  but  did  not  reside  on  it,  nor  have  a  house  on  it.  M.  and 
D.  entered  into  possession,  and  built  a  house  on  the  premises  and 
moved  into  it.  Five  days  afterwards  an  agent  of  P.  went  to  the 
premises  and  told  M.  and  D.  that  he  had  come  there  to  take  pos- 
session for  P.     They  replied  that  it  would  be  very  foolish  to 

34  Frazier  v.  Hanlon,  5  Cal.  156;  38  Jones  v.  Seawall,  13  Okla.  711, 
Merrill  v.  Forbes,  23  Cal.  379.  76  Pac.  1541. 

35  Merrill  v.  Forbes,  23  Cal.  379.  39  Cope  v.  Braden,  11  Okla.  291,  67 

36  Thompson  v.  Smith,  28  Cal.  Pac.  475;  Hackney  v.  McKee,  12 
527.  Okla.  401,  75  Pac.  535. 

37  Janson  v.  Brooks,  29  Cal.  214.  40  Hodgkins  v.  Jordan,  29  Cal.  577. 

41  Id. 
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give  up  the  lots  after  making  improvements  on  them,  that  they 
would  not  leave,  and  that  it  would  take  a  pretty  good  force  to 
put  them  off;  that  they  had  paid  their  money  for  the  lots,  and 
they  would  be  d — d  if  they  would  leave.  To  another  agent  of  P., 
M.  and  D.  used  substantially  the  same  language.  It  was  held 
that  this  did  not  amount  to  a  forcible  entry  or  unlawful  detainer ; 
that  such  acts  amounted  merely  to  a  trespass  and  ouster  of  P., 
for  which  ejectment  was  the  proper  remedy.'*^  A  naked  avowal 
of  an  intention  to  keep  possession,  and  actually  keeping  posses- 
sion, do  not  necessarily  constitute  such  force  or  threat  of  force 
as  to  render  a  detainer  forcible  where  there  has  been  an  unlawful 
entry,  unless  such  avowal  is  made  in  answer  to  a  demand  for 
possession  by  the  party  claiming  to  have  been  ousted,  and  is 
accompanied  by  some  act  or  word  of  the  party  making  the  unlaw- 
ful entry  showing  an  intent  on  his  part  to  maintain  the  possession 
by  force. ^3  jf  the  entry  of  the  defendant  was  lawful,  the  plain- 
tiff cannot,  when  his  right  to  the  possession  has  expired,  expel 
him  therefrom,  or  by  using  or  threatening  force  make  his  entry 
unlawful.^*  However,  after  being  served  with  notice  to  quit 
he  becomes  guilty  of  unlawful  detainer.*^ 

§  6462.  Unlawful  entry. — An  unlawful  entry  is  a  peaceable 
entry  made  in  bad  faith, — that  is  to  say,  without  any  hona  fide 
claim  or  color  of  legal  right  to  enter, — and  not  a  peaceable  entry 
made  in  good  faith,  although  wrongfully, — that  is  to  say,  in  the 
belief  that  there  is  a  legal  right  to  enter.^^  The  plaintiff  must 
have  had  the  actual  possession  when  the  wrongful  or  forcible 
entry  was  made;  and  if  a  forcible  detainer  alone  is  complained 
of,  the  entry  of  the  defendant  must  have  been  unlawful.*''' 

§  6463.  Actual  possession. — The  complaint  must  show  that 
the  plaintiff  was  in  the  actual,  and  not  merely  in  the  con- 
structive, possession  or  occupancy  of  the  premises  within  five 
days  preceding  the  entry;  but  that  does  not  require  an  actual 
residence  or  bodily  presence.'*®     The  possession  of  a  servant  is 

42  Polack  V.  McGrath,  25  Cal.  56.  47  Owen    v.    Doty,    27    Cal.    502. 

43  Fogarty  v.   Kelly,   24   Cal.   317.  But  see  Cal.  Code  Civ.  Proc,  §  1160. 
See  Cal.  Code  Civ.  Proe.,  §  1160.  48  Shelby  v.  Houston,  38  Cal.  410; 

44  Owen  V.  Doty,  27  Cal.  502.  Wilson   v.   Shackleford,   41   Cal.    630; 

45  Columbia  etc.  R.  R.  v.  Moss,  44  Leroux  v.  Murdock,  51  Cal.  541; 
Wash.  589,  87  Pac.  951.  Spiers   v.   Duane,   54   Cal.    176;     Gid- 

46  Shelby  v.  Houston,  38  Cal.  dings  v.  Land  &  Water  Co.,  83  Cal. 
410.  96,  23  Pac.  196. 
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the  possession  of  his  principal.'*^  Possession  need  not  be  for  any 
definite  time,  but  it  must  be  peaceable  and  quiet.^**  Nor  is  culti- 
vation necessary,  nor  improvement,  as  contradistinguished  from 
the  erection  of  substantial  fences  or  barriers  marking  the  line  of 
the  premises  over  which  control  is  asserted.  The  erection  of  a 
substantial  fence  and  planting  of  ornamental  trees  around  a  city 
lot  amount  to  actual  possession.^^  And  a  natural  barrier,  as  a 
precipitous  cliff  or  the  shore  of  a  deep  stream  or  the  ocean,  may 
serve  as  a  part  of  the  inclosure.^^  Neither  a  good  and  substan- 
tial fence  nor  a  residence  upon  premises  is  necessary  to  a  peace- 
able and  actual  possession.  There  may  be  an  actual  possession 
without  fences  or  inclosure  of  any  kind.^^  A  scrambling  posses- 
sion, or  one  obtained  by  force  or  fraud,  and  maintained  for  a 
time  by  threats  or  violence,  is  insufficient.^^  A  lease  of  premises 
containing  a  provision  that  the  lessor  may  during  the  term  occupy 
all  or  any  part  of  the  premises,  does  not  prevent  the  lessor  from 
maintaining  forcible  entry  and  detainer  against  a  stranger,  if 
the  lessor  continues  to  occupy  notwithstanding  the  lease :  and 
he  may  prove  such  occupation  on  the  trial.^°  One  who  has  simply 
worked  on  a  mining  claim  for  prospecting  purposes,  but  has 
ceased  work,  and  has  not  occupied  the  same  for  several  months, 
cannot  maintain  forcible  detainer  against  one  who  enters  thereon 
and  refuses  to  deliver  possession  on  demand.^^ 

§  6464.  Possession  essential — Right  to  protect. — In  actions  of 
forcible  entry  and  detainer,  the  fact  of  possession,  and  not  the 
right  of  possession,  is  what  is  to  be  determined;  and  plaintiff 
need  not  prove  right  of  possession.^''^  The  plaintiff  must  show 
an  actual,  peaceable,  and  exclusive  possession  in  him;  a  scramb- 
ling or  interrupted  possession  is  not  sufficient.^^  The  plaintiff 
must  have  been  in  actual  possession ;  and  when  the  land  is  public 
land,  not  taken  up  under  our  possessory  act,  nor  under  the  fed- 

49  Baker  v.  Dickson,  62  Cal.  19.  Voll  v.  Butler,  49  Cal.  74;    Spiers  v. 

50  Highland  Park  Oil  Co.  v.  West-  Duane,  54  Cal.  176;  Tivnen  v.  Mon- 
ern  Mineral  Co.,  1  Cal.  App.  340,  82  ahan,  76  Cal.  131,  18  Pac.  144; 
Pac.  228.  Brooks   v.   Warren,   5    Utah,    118,    13 

51  Gray  v.  Collins,  42  Cal.  152.  Pac.  175. 

52  Conroy  v.  Duane,  45  Cal.  597;  55  Bowers  v.  Cherokee  Bob,  45  Cal. 
Knowles  v.  Crocker's  Estate,  149  Cal.  495. 

278,  86  Pac.   715.  56  Laird  v.  Waterford,  50  Cal.  315. 

53  Goodrich  v.  Van  Landigham,  46  57  Mitchell  v.  Davis,  20  Cal.  45; 
Cal.  601.  Gore  v.  Altiee,  33  Wash.  335,  74  Pac. 

54  Bowers  v.  Cherokee  Bob,  45  Cal.  556. 

495;    Conroy  v.  Duane,  45  Cal.  597;  68  Id.;  House  v.  Keiser,  8  Cal.  499. 
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eral  laws,  sucli  actual  possession  can  be  shown  only  by  actual 
inclosure,  or  its  equivalent.  Merely  putting  down  stakes,  or 
marking  out  a  boundary  line,  is  not  sufficient.^^  One  who  in  the 
morning  enters  upon  a  jortion  of  a  tract  of  land  in  the  posses- 
sion of  another,  and  incloses  it  with  a  fence,  and  puts  a  house 
on  it,  before  sundown,  does  not  acquire  such  a  peaceable  pos- 
session as  to  enable  him  to  maintain  forcible  entry  and  detainer 
against  the  possessor,  who  at  sundown  destroys  the  same  house 
and  fence  and  drives  him  away.^*  One  entering  within  the 
inclosure  of  another,  and  building  a  house  there,  and  asserting 
a  claim  to  the  inclosed  land,  while  the  other  is  living  within  the 
inclosure  and  asserting  his  possession  to  the  land,  does  not  acquire 
such  an  actual  possession  as  to  enable  him  to  maintain  the  action, 
unless  it  is  to  the  land  on  which  his  house  actually  stands,  and  so 
much  as  is  absolutely  necessary  to  the  occupation  of  the  house. ^^ 
A  person  has  possession  of  a  lot  twenty-eight  feet  by  one  hundred 
and  thirty-two  sufficient  to  enable  him  to  maintain  forcible  entry 
and  detainer,  if  it  adjoins  a  lot  upon  which  he  lives,  and  he  has 
a  stable  on  it,  and  cultivates  it,  even  though  the  fence  inclosing 
the  whole  is  not  very  substantial.*^-  One  who  is  in  possession  of 
a  tract  of  land  has  the  right  to  resist  and  expel  an  intruder,  if 
the  resistance  and  expulsion  take  place  before  the  possession  of 
the  intruder  had  become  actual  and  peaceable.*^^  The  law  will  not 
permit  a  party  to  take  forcible  possession  even  of  his  own  lands, 
if  they  are  in  the  peaceable  though  wrongful  possession  of  an- 
other; and  if  he  does  so,  he  will  not  only  be  compelled  to  restore 
the  possession  before  his  title  will  be  investigated,  but  will  also  be 
punished  by  fine  and  further  judgment  for  treble  damages  for 
his  own  infraction  of  the  laws.®* 

§  6465.  Actual  possession — Occupation  of  premises. — Where 
plaintiff  had  been  in  the  peaceable  and  quiet  possession  and  use 
of  the  premises,  through  his  agent  and  by  his  tenants,  and  the 
building,  being  unrented,  he  had  locked  the  door  and  taken  the 
key  to  his  office,  he  was  in  the  "actual  possession"  of  the  prem- 

59  Preston  v.  Kehoe,  15  Cal.  315.  closure    under    the    Van    Ness    ordi- 

60  Hoag  V.  Pierce,  28  Cal.  187.  nance,  Satterlee  v.  Bliss,  36  Cal. 
See  Anderson  v.  Mills,  40  Ark.   192;       489. 

Salinger  v.  Gunn,  61  Ark.  414,  33  S.  62  Valencia  v.   Couch,  32  Cal.  340, 

W.   959.  91  Am.  Dec.  589. 

61  Ross  V.  Roadhouse,  36  Cal.  580.  63  Hoag  v.  Pierce,  28  Cal.  187. 
See,    as    to    actual    possession    by    in-  64  Mitchell  v.  Davis,  23  Cal,  381, 
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ises,  within  the  statute  of  forcible  entry  and  detainer.®^  The 
occupant  of  lands  is  one  who,  within  five  days  preceding  such 
unlawful  entry,  was  in  the  peaceable  and  undisturbed  possession 
of  such  lands  or  tenements.*'^  The  true  intent  and  meaning  of 
the  legislature  in  the  use  of  the  word  "occupant"  is  found  in  the 
words  "peaceable  and  undisturbed  possession."  And  the  plain- 
tiff is  not  required  to  show  possession  which  differs  at  all  from 
the  possession  which  he  would  have  to  show  were  he  seeking 
relief  in  an  action  for  forcible  entry.^'''  It  has  never  been  con- 
sidered that  an  actual  residence,  a  personal  presence,  was  in  all 
eases  indispensable  to  actual  possession.  On  the  contrary,  actual 
possession  as  much  consists  of  a  present  power  and  right  of  domin- 
ion as  an  actual  corporal  presence  in  the  house.^^  Under  this 
rule,  the  plaintiff  might  have  had  "a  peaceable  and  undisturbed 
possession,"  notwithstanding  the  fact  that  he  did  not  reside  in 
the  house.®^ 

§  6466.  Joinder  of  and  distinction  between  causes  of  action. — 
A  cause  of  action  in  unlawful  detainer  cannot  be  joined  with 
one  for  forcible  entry  or  for  forcible  detainer.'^^  And  it  would 
seem  that  a  cause  of  action  for  forcible  entry  could  not  be  joined 
with  one  for  forcible  detainer.'^!  F.  brought  an  action  against 
K.  for  an  unlawful  entry  and  forcible  detainer.  F.  did  not  reside 
on  the  premises,  and  his  only  possession  consisted  in  an  inclosure 
and  cultivation.  K.  went  within  the  inclosure  in  the  night-time, 
erected  a  cabin,  and,  at  some  subsequent  period  of  time,  declared 
he  would  keep  possession  by  force.  The  court  instructed  the  jury 
that  if  they  found  "that  the  defendant  entered  upon  the  premises 
in  the  night-time,  during  the  hours  of  sleep,  while  the  plaintiff 
was  in  the  actual  and  peaceable  possession  of  the  same,  and  that 
he  took  possession  and  avowed  the  intention  to  keep  possession, 
and  actually  did  keep  possession,  it  was  sufficient  evidence  of 
force  to  maintain  the  action  of  forcible  entry  and  detainer,  and 
the  jury  should  find  for  plaintiff. ' '  It  was  held  that  the  instruc- 
tion was  erroneous,  as  applied  to  the  testimony  in  this  case, 
because  that  portion  of  it  relating  to  K.'s  intention  to  keep  pos- 
es Minturn  v.  Burr,  16  Cal.  107.  68  Minturn  v.  Burr,  16  Cal.  107. 

66  Cal.    Code     Civ.    Proc,    §     1160.  69  Shelby  v.  Houston,  38  Cal.  410. 
See  Bank  of  California  v.  Taaffe,  76  70  Polack  v.  Shafer,  46  Cal.  270. 
Cal.    626,    18    Pac.    781;     Tivnen    v.  71  Treat    v.    Forsyth,    40    Cal.   484. 
Monahan,  76  Cal.  131,  18  Pac.  144.           But  see   Shelby  v.   Houston,   38   Cal. 

67  Shelby  v.  Houston,  38  Cal.  410.        410. 
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session  made  no  reference  to  any  demand  on  the  part  of  F.  for 
possession,  and  because  the  instruction  was  framed  as  though 
it  related  to  a  question  of  forcible  entry,  and  not  forcible 
detainerJ2 

§  6467.  Proceedings  under  California  statute. — The  complaint 
must  contain  a  statement  of  the  facts  on  which  the  plaintiff  seeks 
to  recover,  together  with  a  reasonably  certain  description  of  the 
premises ;  and  the  plaintiff  may  also  set  forth  therein  any  circum- 
stances of  fraud,  force,  or  violence  which  may  have  accompanied 
the  alleged  forcible  entry  or  forcible  or  unlawful  detainer,  and 
claim  damages  therefor.  If  the  unlawful  detainer  charged  be 
after  default  in  the  payment  of  rent,  the  amount  of  such  rent 
must  be  stated^*  On  filing  the  complaint,  a  summons  must  be 
issued  thereon.'^*  It  must  require  the  defendant  to  appear  and 
answer  within  three  days  after  the  service  of  the  summons  upon 
him,  and  must  notify  him  that  if  he  fails  to  so  appear  and  answer 
the  plaintiff  will  apply  for  the  relief  demanded.  In  all  other 
respects  the  summons  or  any  alias  summons  is  issued,  served,  and 
returned  as  a  summons  in  a  civil  action. '^^  If  the  complaint  pre- 
sented establishes,  to  the  satisfaction  of  the  judge,  fraud,  force, 
or  violence  in  the  entry  or  detainer,  and  that  the  possession  held 
is  unlawful,  he  may  make  an  order  for  the  arrest  of  the  defend- 
ant."^^ If  the  defendant  does  not  appear,  the  court  must  enter 
his  default,  and  render  judgment  for  the  plaintiff  as  prayed  for  in 
the  complaint.'^'^  The  defendant  may  answer  or  demur  on  or 
before  the  day  fixed  for  his  appearance.'^^  Whenever  an  issue  of 
fact  is  presented  it  must  be  tried  by  a  jury,  unless  such  jury  is 
waived."^^  Upon  the  trial,  if  it  appears  from  the  evidence  that 
the  defendant  has  been  guilty  of  forcible  entry  or  forcible 
detainer,  and  other  than  the  offense  charged  in  the  complaint, 
the  judge  must  order  the  complaint  to  be  forthwith  amended  to 
conform  to  the  proofs.  Such  amendment  is  not  ground  for  con- 
tinuance unless  the  defendant  by  affidavit  shows  good  cause 
therefor. 80  An  appeal  taken  by  defendant  does  not  stay  pro- 
ceedings  upon   the   judgment   unless   the   judge   or   justice    so 

72  Fogarty  v.  Kelly,  24  Cal.  317.  77  Cal.  Code  Civ.  Proc,  §  1169. 

73  Cal.  Code  Civ.  Proc,  §  1166,  as  78  Cal.  Code  Civ.  Proc,  §  1170. 
amended  1907.  79  Cal.  Code  Civ.  Proc,  §  1171. 

74  Id.  80  Cal.    Code    Civ.    Proc,    §    1173. 

75  Cal.  Code  Civ.  Proc,  §  1167.  As  to  verdict  and  judgment,  see  same 
Tfi  Cal.  Code  Civ.  Proc,  §  1168.  code,  §  1174. 
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directs. ^^  The  provisions  of  part  two  of  the  California  Code  of 
Civil  Procedure  relative  to  new  trials  and  appeals  apply  in  these 
proceedings,  except  so  far  as  they  are  inconsistent  with  these 
special  provisions.^^ 

To  maintain  an  action  of  forcible  entry,  the  plaintiff  must  show 
that  he  was  in  the  actual  and  peaceable  possession  of  the  prop- 
erty entered  upon;  that  the  defendant,  by  some  kind  of  violence 
or  circumstance  of  terror,  entered  into  or  upon  the  property,  and 
so  turned  the  plaintiff  out  and  took  and  held  possession  of  it 
himself;  or  that  after  making  a  peaceable  entry  the  defendant, 
by  force,  threats,  or  menacing  conduct,  turned  the  plaintiff  out 
and  took  the  possession. ^^  In  an  action  under  section  1161  (subd. 
1)  of  the  Code  of  Civil  Procedure,  if  the  complaint  avers 
defendant's  entry  under  a  lease  pleaded  not  in  precise  words,  but 
by  its  legal  effect,  an  answer  denying  the  making  of  the  lease 
pleaded  in  the  complaint,  and  affirmatively  setting  forth  in  full 
the  contract  between  the  parties,  is  sufficient  to  present  issues  for 
determination.  8* 

§  6468.  Jurisdiction. — Justices'  courts  have  concurrent  juris- 
diction with  the  superior  courts  within  their  respective  townships 
in  actions  of  forcible  entry  and  detainer,  where  the  rental  value 
of  the  property  entered  upon  or  unlawfully  detained  does  not 
exceed  twenty-five  dollars  per  month,  and  the  whole  amount  of 
damages  claimed  does  not  exceed  two  hundred  dollars. ^^  This 
provision  applies  to  both  actions  of  forcible  entry  and  unlawful 
detainer,  though  such  actions  are  separately  defined.^®  An  alle- 
gation of  ownership  in  the  complaint,  being  unnecessary  and  not 
denied,  does  not  oust  the  justice  court  of  jurisdiction  on  the 
theory  that  the  question  of  title  to  land  is  involved.^'''  In  Okla- 
homa, probate  courts,  being  vested  with  the  same  jurisdiction  as 
justices  of  the  peace,  have  jurisdiction  in  actions  of  forcible 
entry  and  unlawful  detainer,  ^s 

81  Cal.  Code  Civ.  Proc,  §  1176.  Beam  v.   Parks,  9  Ariz.  151,  80  Pac. 

82  Cal.  Code  Civ.  Proc,  §  1178.     As      324. 

to  relief  of  tenant  against  forfeiture  S6  Ivory  v.  Brown,  137  Cal.  603,  70 

of  lease,  see  same  code,  §  1179.  Pac.  657. 

83  Castro  V.  Tewksbury,  69  Cal.  87  Heiney  v.  Heiney,  43  Or.  577, 
562,  11  Pac.  339.  73  Pac.  1038. 

84  Shamp  V.  White,  106  Cal.  220,  88  Anderson  v.  Ferguson,  12  Okla. 
39  Pac.  537.  307,  71  Pac.  225;    McClung  v.  Penny, 

85  Cal.    Code    Civ.    Proc,    §    113;  11  Okla.  474,  69  Pac.  499. 
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If  a  city  court  have  jurisdiction,  and  without  authority  certi- 
fies a  case  to  the  higher  court,  jurisdiction  remains  in  the  lower 
court,  and  its  exercise  may  be  resumed  without  a  new  process. ^^ 

Though  a  justice  of  the  peace  renders  judgment  upon  an 
erroneous  construction  of  the  law,  it  cannot  be  reviewed  upon  a 
writ  of  certiorari  so  long  as  he  has  jurisdiction.  Appeal  is  the 
proper  remedy.®*^ 

§  6469.  Limitations. — The  right  of  action  between  adverse 
claimants  of  a  homestead  accrues  when  the  contest  is  finally 
adjudicated  in  the  land-office.'^i  The  action  is  commenced  like 
any  other,  and  in  Oklahoma  and  Washington  it  is  by  issue  of 
summons.^-  Possession  for  more  than  two  years  by  a  tenant  not 
paying  rent,  yet  with  consent  of  the  landlord,  does  not  bar  an 
action  for  unlawful  detainer.^^ 

§  6470.  The  complaint. — The  plaintiff,  in  his  complaint,  which 
shall  be  verified,  must  set  forth  the  facts  on  which  he  seeks  to 
recover,  and  describe  the  premises  with  reasonable  certainty,  and 
may  set  forth  therein  any  circumstances  of  fraud,  force,  or  vio- 
lence which  may  have  accompanied  the  alleged  forcible  entry 
or  forcible  or  unlawful  detainer,  and  claim  damages  therefor. 
In  case  the  unlawful  detainer  charged  is  after  default  in  the 
payment  of  rent,  the  complaint  must  state  the  amount  of  such 
rent.^*  In  Oklahoma,  it  is  not  necessary  to  state  particular  facts, 
but  the  language  of  the  statute  is  sufficient.^^  Unlawful  entry 
and  forcible  detainer  may  be  alleged  in  the  same  count.^^  Strict 
rules  are  not  applicable  to  justice  court  pleadings,  and  a  statement 
in  the  terms  of  the  statute  may  be  sufficient.**^  And  it  is  better 
to  use  the  statutory  term  "actual  possession."  The  averment  of 
title  in  plaintiff  may  be  treated  as  surplusage.^^    ^^  allegation 

89  Armour   Packing    Co.    v.    Howe,  94  Cal.  Code  Civ.  Proc,  §  1166. 

68  Kan.  663,  75  Pac.  1014.  95  Greenameyer  v.   Coate,  12   Okla. 

90  McAnish  v.  Grant,  44  Or.  57,  74      452,  72  Pac.  377. 

Pac.  396.  96  Kerr  v.   O'Keefe,   138   Cal.   415, 

91  Cope  V.  Braden,  11  Okla.  291,  67      71  Pac.  447. 

Pac.  475.  ^"  Armour    Packing    Co.    v.    Howe, 

92  Greenameyer  v.  Coate,  12  Okla.  68  Kan.  663,  75  Pac.  1014;  Watson 
452,  72  Pac.  377;     Security  Sav.  etc.      v,  Whitney,  23  Cal.  376. 

Co.  V.  Hackett,  27  Wash.  247,  67  Pac.  9S  More  v.  Del  Valle,  28  Cal.  170; 

607.  McClung  v.   Penny,  11   Okla.  474,  69 

93  Donahoe  v,  Mitehem,  13  Okla.  Pac.  499 ;  Heiney  v,  Heiney,  43  Or, 
383,  74  Pac.  903.  577,  73  Pac.  1038. 
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of  ownership  in  fee  is  not  a  sufficient  allegation  of  "actual  pos- 
session."^^ A  complaint  alleging  possession,  and  that  plaintiff 
was  engaged  in  cultivating  the  premises  as  a  homestead  settle- 
ment, and  that  defendant  forcibly  and  without  right  entered  and 
ejected  plaintiff,  is  sufficient.^®^ 

A  complaint  alleging  that  plaintiff  was  in  possession,  that 
defendants,  during  the  absence  of  plaintiff,  entered  on  the 
premises,  broke  open  the  inclosures  and  the  door  of  the  dwelling- 
house  and  entered  therein,  and  by  force  continued  to  occupy  the 
premises,  and  refused  to  peaceably  surrender  the  possession  there- 
of to  plaintiff  after  due  notice  given,  is  a  sufficient  complaint. ^<>i 
In  "Washington,  in  an  action  to  recover  real  estate,  plaintiff  should 
embody  an  abstract  of  title  in  the  complaint,^*'^  and  failure  to  do 
so  releases  defendant  from  answering  affirmatively  upon  the  sub- 
ject of  title. ^"^  The  notice  to  quit,  being  made  a  part  of  the  com- 
plaint, may  assist  the  complaint  proper  in  describing  the  premises 
and  alleging  possession.i°^  A  complaint  in  unlawful  detainer 
alleging  that  defendant  held  over  after  the  specified  term  of  the 
lease  sufficiently  avers  that  he  kept  possession  wrongfully  and 
unlawfully.!®'* 

§  6471.  Allegations  of  complaint  construed. — The  allegations 
of  a  complaint  must  be  construed  most  strongly  against  the 
pleader.  A  complaint  that  alleges  that  he  is  in  possession  in  one 
place,  and  in  another  avers  that  he  is  not,  shows  no  cause  of 
action.i^s  If  the  plaintiff  sues  upon  one  only,  or  upon  two,  of 
the  causes  of  action  mentioned  in  the  forcible  entry  and  detainer 
act,  and  the  testimony  makes  a  cause  of  action  named  in  the  act, 
but  not  set  out  in  the  complaint,  it  is  the  duty  of  the  court,  on 
its  own  motion,  or  on  the  motion  of  the  plaintiff,  to  permit  him 
to  amend  his  complaint  to  suit  the  testimony.!''^  A  complaint 
in  forcible  entry  and  detainer  in  two  counts,  the  first  of  which 

99  McOrew  v.  Lamb,  31  Wash.  485,  105  Stanford  Land  Co.  v.  Steidle, 
72  Pac.  100.                                                    28  Wash.  72,  68  Pac.  178. 

100  Spellman  v.  Ehode,  33  Mont.  106  Dickinson  v.  Maguire,  9  Cal. 
21,  81  Pac.  395.  46.     As  to  complaint  in  forcible  entry 

101  Gore  V.  Altice,  33  Wash.  335,  and  detainer  liberally  construed,  see 
74  Pac.  556.  Chambers  v.  Hoover,  3  Wash.  T.  107, 

102  2   Bal.  Annot.   Codes  &  Stats.,  13  Pac.  466. 

i  5550.  107  Valencia  v.  Couch,  32  Cal.  340, 

103  McGrew  v.  Lamb,  31  Wash.  91  Am.  Dec.  589.  As  to  when  com- 
485,  72  Pac.  100.  plaint  may  be  amended,  see  Cal.  Codd 

?.04  Quandt  v.  Smith,  28  Wash.  664,       Civ.  Proc,  §  1173. 
e9  Pac.  369. 
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alleges  the  possession  of  the  plaintiff  and  the  unlawful  entry  of 
defendant,  without  alleging  a  withholding  of  any  character,  or 
a  demand  of  possession  or  refusal,  or  the  use  of  any  force  or 
menace ;  and  in  the  second  count  shows  that,  the  defendant  being 
in  the  possession,  plaintiff  demanded  that  he  surrender  possession, 
which  defendant  refused  to  do,  but  still  detains  it  by  force, 
etc.,  is  bad  on  demurrer,  as  neither  count  in  itself  states  a  cause 
of  action. i<*8  A  complaint  which  alleges,  in  substance,  that  on 
a  certain  day  the  defendant  unlawfully  entered  upon  the  land,  and 
turned  the  plaintiff  out  of  the  possession  thereof,  by  threats  and 
menacing  conduct,  and  ever  since  that  time  has  held,  and  still 
does  hold,  the  possession  thereof,  by  threats  of  violence  against 
the  plaintiff,  is  sufficient  under  the  California  statute. ^°^ 

A  complaint  alleging  the  facts  of  vendee's  failure  to  conform 
to  his  agreement  of  purchase  and  forfeiture  thereby,  but  that  he 
withholds  the  premises,  need  not  allege  plaintiff  to  be  the  owner, 
or  that  the  agreement  was  in  writing.^^^  Such  a  vendor  may  have 
a  decree  of  foreclosure  and  sale  of  the  premises  under  his  vendor's 
lien  without  a  prayer  for  equitable  relief.^  A  vendor  cannot 
eject  the  vendee,  if  time  is  not  of  the  essence  of  the  contract, 
unless  the  contract  has  been  abandoned.^^^ 

§  6472.  Separate  statement  of  causes  of  action. — Forcible 
entry  and  forcible  detainer  are  separate  causes  of  action,  and 
ought  to  be  separately  stated  in  different  counts  in  the  complaint. 
If  not  so  stated,  the  complaint  is  bad  on  demurrer;  but  if  the 
complaint  is  not  demurred  to,  the  objection  is  waived.  Fraud, 
if  relied  on,  should  also  be  separately  stated. ^^^  But  it  seems  that 
unlawful  entry  and  forcible  detainer  may  be  alleged  in  the  same 
count.  11* 

§  6473.  Allegations  of  complaint  construed — Description. — 
In  forcible  entry  and  detainer,  a  description  of  the  land,  suffi- 
ciently definite  to  enable  the  administration  of  substantial  justice, 
is  all  that  is  requii-ed  in  actions  before  justices  of  the  peace.^i^ 

108  Barlow  v.  Burns,  40  Cal.  351.  290,   107   Am.   St.   Rep.   720,   78   Pac. 

109  Holland  v.  Green,  62  Cal.  67.  674. 

110  Euth  V.  Smith,  29  Colo.  154,  68  113  Valencia  v.  Couch,  32  Cal.  340, 
Pac.  278.  91  Am.  Dec.  589. 

111  Gumaer  v.  Draper,  33  Colo.  122,  ii4  Kerr  v.  O'Keefe,  138  Cal.  415, 
79  Pac.  1040.  71  Pac.  447. 

112  Brixen   v.  Jorgensen,  28   Utah,  115  Hernandez  v.  Simon,  4  Cal.  182. 
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Where  the  complaint  described  the  premises  as  "about  ten  rods 
square,  situated  within  and  comprising  the  northwesterly  corner 
of  that  certain  piece  or  parcel  of  land  bounded  and  described  as 
follows,  to-wit,"  and  then  went  on  to  give  the  metes  and  bounds  of 
a  tract  containing  one  hundred  and  forty-six  acres,  "the  said  ten 
rods  square  being  situated,"  etc.,  the  proof,  among  other  things, 
showed  this  ten  rods  to  be  called  the  northeasterly  instead  of  the 
northwesterly  corner  of  the  tract,  it  was  held  that  the  variance 
in  the  description  of  the  premises  did  not  prejudice  appellant; 
the  question  was  one  of  identity,  and  the  fact  that  the  corner  of 
the  small  tract  was  called  the  northeasterly  instead  of  the  north- 
westerly corner  was  itself  insufficient  to  defeat  the  action,  if  the 
other  and  more  definite  marks  of  description  sufficiently  indicated 
and  identified  the  premises.^^^  "That  tract  or  parcel  of  land 
situated  in  the  county  of  Santa  Barbara,  and  known  as  the  Rancho 
Sespe,  granted  by  the  Mexican  nation  to  Don  Carlos  Antonio 
Carrillo,  by  grant,  dated  November  29,  1833,  and  bounded  and 
described  as  follows :  Bounded  by  the  missions  San  Fernando  and 
San  Buenaventura,  situated  in  the  then  jurisdiction  of  Santa  Bar- 
bara, containing  six  square  leagues,  a  little  more  or  less,"  is  a 
sufficient  description.i^'^  In  an  action  brought  in  M.  county,  the 
land  was  described  as  "south  of  O.  river,"  whereas  the  county 
lay  north  of  it ;  but  enough  was  recited  elsewhere  in  the  complaint 
to  identify  the  land  with  property  shown  to  be  situated  in  M. 
county.  It  was  held  that  the  description  was  sufficient  for  the 
purpose  of  the  action,  and  the  words  "south  of  0.  river,"  might 
be  rejected  as  surplusage. ^^^  Where  the  complaint  asks  the 
recovery  of  possession  of  a  whole  quarter-section,  and  the  proof 
shows  the  plaintiff  to  be  in  possession  of  a  very  small  part  of  it, 
the  variance  is  held  to  be  immaterial.^i^  The  description  of  land 
in  a  complaint  in  an  action  of  forcible  entry  and  detainer,  from 
which  the  land  is  susceptible  of  being  easily  and  definitely  located 
by  a  surveyor,  is  sufficiently  definite  and  certain.^^o 

§  6474.  Tlie  same — Possession,  averment  of. — The  objection  to 
a  complaint  in  forcible  entry  and  detainer,  that  it  does  not  aver 
"actual  possession,"  the  word  "possession"  only  being  used,  was 

116  Paul  V.  Silver,  16  Cal.  73.     See  lis  Silvey  v.  Summer,  61  Mo.  253. 
Green  v.  Palmer,  15  Cal.  411,  76  Am.  li9  Seeley  v.  Adamson,  1  Okla.  78. 
Dec.  492.  26  Pae.  10G9. 

117  More    T.    Del    Valle,    28     Cal.  120  Stillman  v.  Palis,  134  lU.  532,. 
170.  25  N.  E.  786. 
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a  mere  defect  in  pleading,  which  should  have  been  taken  advan- 
tage of  below,  where,  if  the  objection  be  good,  the  complaint 
could  have  been  amended ;  but  it  cannot  be  urged  in  the  supreme 
court  for*  the  first  time.^^i  Peaceable  and  undisputed  possession 
need  not  be  pleaded  in  forcible  detainer,  if  plaintiffs'  right  of 
possession  is  set  out.122  j^^^  {^  jg  ^n  essential  averment  in  the 
complaint,  in  an  action  of  forcible  entry  and  unlawful  detainer, 
that  at  the  time  of  the  alleged  forcible  entry  plaintiff  was  in  the 
actual  possession  of  the  premises;  and  in  order  to  maintain  the 
action,  plaintiff  must  prove  this  averment  on  the  trial.^23  jf  h^q 
complaint  in  forcible  entry  and  detainer  sufficiently  shows  an 
actual  peaceable  possession  in  plaintiff,  it  will  be  sufficient  with- 
out the  use  of  the  word  "actual";  but  it  is  better  to  use  the 
statutory  term.^24  j^^  averment  of  title  in  forcible  entry  and 
detainer  may  be  treated  as  surplusage.^^s  ^  complaint  alleging 
that  the  plaintiffs  are  entitled  to  and  possessed  of  the  "entrances 
and  exits"  of  a  certain  tract  of  land,  and  that  the  defendant 
illegally  and  by  force  entered  upon  the  land,  and  withholds  the 
same,  makes  no  claim  to  the  property,  and  will  not  sustain  a 
judgment.^26 

§  6475.  Pleading — Conclusions  of  law. — A  complaint  in  an 
action  of  unlawful  detainer  which  alleges  that  certain  of  the 
defendants  were  in  possession  of  the  premises  in  controversy  as 
tenants  of  the  plaintiff;  that  certain  other  defendants  claim  some 
right  of  possession  under  said  tenants;  that  the  notice  to  defend- 
ants to  pay  rent  or  surrender  the  premises  was  duly  and  legally 
served  in  accordance  with  the  laws  of  the  state  relating  thereto, 
merely  states  conclusions  of  law,  and  is  not  sufficient  under  the 
Washington  statute, ^^ea  requiring  the  plaintiff  in  such  action  to 
"set  forth  the  facts  on  which  he  seeks  to  recover."  ^-'^  So  where 
in  such  action  the  plaintiff  claimed  under  a  decree  in  connection 
with  a  certificate  of  purchase,  and  the  only  allegation  in  the 
complaint  concerning  the  nature  or  provisions  of  the  decree  was 
"that  under  and  by  virtue  of  being  the  owner  of  said  certificate, 

121  Minturn  v.  Burr,  16  Cal.  107.  125  Id.     See  Hall  etc.  Furniture  Co. 

122  Kennedy    v.    Dickie,    27    Mont.  v.  Wilbur,  4  Wash.  644,  30  Pac.  665. 
70,   69   Pac.   672;    Mont.   Rev.   Codes,  126  Roberts  v.   Trujillo,  3  N.  Mex. 
§§  7270,  7281.  50  (87),  1  Pac.  855. 

123  Cummins  v.  Scott,  23  Cal.  526.  I26a  Laws  1891,  p.  179. 

124  More  V.  Del  Valle,  28  Cal.  127  Lowman  v.  West,  8  Wash.  355, 
170.  36  Pac.  258. 
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and  under  the  power  and  authority  of  the  district  court  of  said 

county,  and  the  decree  upon  which  said  certificate  of  sale  was 

issued,  this  plaintiff  is  entitled  to  the  possession  of  said  lode, 

with  all  appurtenances,"  this  allegation  was  held  to  be  simply  a 

conclusion    of   law,    and    insufficient   to    constitute    a    cause    of 
action.^28 

§  6476.  The  same— Reply  unnecessary.— It  seems  that  in  an 
action  for  unlawful  detainer,  under  the  Washington  code,^28a  g^ 
reply  is  not  necessary  to  affirmative  matter  contained  in  the 
answer.129  A  complaint  in  unlawful  detainer  for  the  possession 
of  unsurve3''ed  government  land  must  allege  title  in  the  plaintiff, 
and  that  the  plaintiff  was  entitled  to  the  possession  at  the  time 
the  defendant  entered,  and  when  demand  was  made  upon  him 
for  the  possession,  and  that  the  defendant  unlawfully  withheld 
the  premises,  and  that  service  of  demand  for  possession  had  been 
made  upon  him,  and  without  these  material  allegations  the  com- 
plaint is  fatally  defective. ^^o 

§  6477.  Amendment  of  complaint.— It  is  proper  to  admit  an 
amendment  of  the  complaint  to  make  it  conform  to  the  proof  as 
to  the  date  of  termination  of  a  lease,  though  the  motion  to 
amend  is  made  pe'^ding  a  motion  for  nonsuit  because  of  vari- 
ance. ^*^ 

§  6478.  The  summons.— Upon  filing  the  complaint,  a  summons 
must  be  issued  thereon.i^s  it  must  require  the  defendant  to 
appear  and  answer  within  three  days  after  the  service  of  the  sum- 
mons upon  him,  and  must  notify  him  that  if  he  fails  to  so  appear 
and  answer,  the  plaintiff  will  apply  to  the  court  for  the  relief 
demanded  in  the  complaint.  In  all  other  respects  the  summons. 
or  any  alias  summons  in  such  proceedings,  must  be  issued  and 
served  and  returned  in  the  same  manner  as  summons  in  a  civil 
action. 133  a  summons  issued  in  such  an  action,  though  out  of  a 
justice  court,  may  be  served  upon  defendant  out  of  the  county 
wherein  the  action  is  brought.i34 

128  Laffey  v.  Chapman,  9  Colo.  304,  130  Barnes  v.  Cox,  12  Utah,  47,  41 
12  Pac.  152.                                                   Pac.  557. 

128a  Wash.  Bal.    Codes,    §§    5549-  lai  Earl  Orchard  Co.  v.  Fava,  138 

5551.  Cal.  76.  70  Pac.  1073. 

129  Fife  V.  Olson,  5  Wash.  789,  32  132  Cal.  Code  Civ.  Proc,  §  1166. 
Pac.  766.  133  Cal.  Code  Civ.  Proc,  §  1167. 

134  Cal.  Code  Civ.  Proc,  §  848. 
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§  6479.  Parties  plaintiff. — The  remedy  is  a  summary  one,  given 
by  statute  to  protect  the  possession,  and  cannot  be  extended  by 
implication  to  any  other  than  the  real  occupants.  A  landlord 
cannot  sue  in  this  form  in  his  own  name,  for  an  unlawful  entry 
upon  the  possession  of  the  tenant.^^^  It  can  only  be  maintained 
by  the  person  ousted;  and  his  grantee  cannot  maintain  the 
action. ^2*'  A  tenant  in  common  cannot  maintain  an  action  of  for- 
cible entry  and  detainer  against  his  cotenant.  The  land  must  first 
be  partitioned.^2'^  One  or  more  tenants  in  common  may  main- 
tain the  action  as  against  third  persons  without  joining  his 
cotenant.^^8  "Where  a  lessor  reserves  the  right  to  occupy  all  or 
any  part  of  the  leased  premises  during  the  term,  and  does  con- 
tinue to  occupy,  notwithstanding  the  lease,  he  may  maintain  the 
action.i^^  gi^^  where  a  hotel  and  adjoining  grounds  are  leased, 
and  the  lessee  inserts  a  covenant  that  the  lessor  may  retain  and 
occupy  a  single  room  in  a  hotel  and  board  there,  the  lessor  cannot 
maintain  forcible  entry,  even  as  to  the  room  so  occupied  by 
him.i^°  One  in  possession  of  property  simply  as  the  agent  of 
another  cannot  maintain  the  action  in  his  own  name;i^i  but  a 
tenant  at  will  may.^^^  ^  landlord  in  possession  of  land  by  his 
tenants  is  not  an  "occupant"  under  subdivision  2  of  section  1160 
of  the  California  Code  of  Civil  Procedure,  concerning  forcible 
detainer,  and  therefore  cannot  maintain  an  action  under  that  sub- 
division.^^^  A  landlord  who  has  executed  leases  to  third  persons, 
giving  them  the  right  of  possession,  still  has  sufficient  interest  to 
maintain  an  action  to  recover  possession  from  a  former  tenant. ^-^^ 
If,  after  the  execution  of  a  lease,  the  lessor  enters  into  such  a 
partnership  with  the  lessee  as  to  destroy  the  lease,  the  former 
owner  cannot  maintain  this  action  against  the  latter,  who  has 
become  his  partner.^^^  The  lessee  may  have  the  action  against 
his  subtenant,  upon  notice  for  failure  to  pay  rent.^^^ 

135  Treat  v.  Stuart,  5  Cal.  113.  140  Polack  v.  Shafer,  46  Cal.  270. 

136  House  V.  Keiser,  8  Cal.  499.  141  Mitchell  v.  Davis,  20  Cal.  45. 

137  Lick  V.  O'Donnell,  3  Cal.  59,  58  142  Jones  v.  Shay,  50  Cal.  508. 
Am.  Dec.  383.                                                        143  Hammel    v.    Zobelein,    51    Cal. 

138  Bowers  v.  Cherokee  Bob,  45  Cal.  532. 

495.        See,    however,    Cal.    Code    Civ.  144  Sehreiner  v.  Stanton,  26  Wash. 

Proc,  §§  381,  384,  1165.   See,  also,  Lee  563,  67  Pac.  219. 

Chuck  V.  Quan  Wo  Chong,  91  Cal.  593,  145  Pico  v.  Cuyas,  47  Cal.  180,  48 

28  Pac.  45.  Cal.  639. 

139  Bowers  v.  Cherokee  Bob,  45  Cal.  146  Stohl  Brewing  etc.  Co.  v.  Van 
495.  Buren,  45  Wash.  451,  88  Pac.  837. 
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§  6480.  Parties  defendant. — An  action  of  forcible  entry  and 
detainer  will  not  lie  against  a  party  claiming  a  right  to  land 
who  is  not  in  actual  possession. ^^'^  A  person  may  be  guilty  of  a 
forcible  entry  who  is  not  actually  present,  and  does  not  actively 
assist  therein.  He  is  guilty  of  an  entry  made  with  force  by  one 
acting  at  the  time  under  his  direction  and  procurement. ^^^  An 
action  under  the  act  concerning  forcible  entries  and  unlawful 
detainers  will  not  lie  against  a  party  who  has  been  put  in  pos- 
session by  a  sheriff  in  good  faith,  by  virtue  of  a  writ  of  restitu- 
tion, even  if  the  person  turned  out,  and  who  brings  the  action, 
was  one  whom  the  officer  could  not  lawfully  dispossess  by  virtue 
of  the  writ.i^^  The  action  may  be  brought  against  husband  and 
wife,  notvrithstanding  the  wife  is  a  sole  trader.i^<^  One  who  goes 
upon  the  land  several  weeks  after  the  alleged  ouster,  simply  as 
an  employee  of  the  persons  who  ousted  the  plaintiff,  is  not  guilty 
of  an  unlawful  entry  and  forcible  detainer.^^^  One  who  peaceably 
enters  upon  a  mining  claim  which  has  been  prospected  by 
another,  but  abandoned  for  several  months,  is  not  guilty  of  a 
forcible  detainer  simply  for  refusing  to  surrender  possession  on 
demand. ^^2 

§  6481.  Change  of  parties. — A  cause  of  action  for  unlawful 
detainer  by  one  entitled  to  the  possession,  in  case  of  a  transfer 
of  interests  of  the  plaintiff,  continues  in  his  grantee, ^^^  and  it  is 
proper  for  the  court  to  allow  the  grantee  to  be  substituted  for  the 
original  plaintiff. ^^^  Oral  evidence  of  a  transfer  of  an  interest 
in  a  possessory  claim  is  not  admissible.^^^  The  assignee  of  a  lease 
who,  before  notice  to  quit,  assigned  his  leasehold  and  surren- 
dered possession  is  not  liable  to  an  action  for  unlawful  detainer. ^^^ 

§  6482.  Parties — Landlord  and  tenant. — Under  the  old  act 
concerning  forcible  entries  and  unlawful  detainers,  if  a  landlord 
sold  the  leased  property,  and  assigned  the  lease  to  the  purchaser, 

147  Preston  v.  Kehoe,  10  Cal.  445.  ant,  Hall  v.  Wallace,  88  Cal.  434,  26 

148  Minturn  v.  Burr,  20  Cal.  48.  Pac.  360;  Pardee  v.  Gray,  66  Cal.  524, 
140  Janson  v.  Brooks,  29  Cal.   214.       6  Pac.  389. 

See  Cal.  Code  Civ.  Proc,  §  1164.  153  Anderson  v.  Ferguson,  12  Okla. 

150  Howard    v.    Valentine,    20    Cal.      307,  71  Pac.  225. 

282.     See,  also,  Saunders  v.   Webber,  154  Bradford  v.  Brennan,  12  Okla. 

39    Cal.    287;    Cal.    Code    Civ.    Proc,  333,  71  Pac.  655;   Okla.  Stats.,  1893, 

§§  370,  371.  §  3912. 

151  Conroy  v.  Duane,  45  Cal.  597.  155  Buel  v.  Frazier,  38  Cal.  693. 

152  Laird  v.  Waterford,  50  Cal.  156  Ben  Lomond  Wine  Co.  v.  Slad- 
315.     See,  also,  as  to  parties  defend-  ky,  141  Cal.  619,  75  Pac.  332. 
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and  the  tenant  did  not  attorn  to  the  purchaser,  or  recognize  him  as 
landlord,  the  purchaser  could  not  recover  possession  of  the  prem- 
ises from  the  tenant.^^"^  Under  the  present  California  statute 
the  successor  in  interest  of  the  landlord  may  recover  possession 
regardless  of  the  question  of  attornment.^^^  The  tenant  cannot, 
by  submitting  to  being  wrongfully  turned  out  of  possession  under 
a  writ  which  did  not  run  against  him,  and  then  attorning  to 
the  plaintiff  in  the  writ,  prevent  his  first  landlord  from  recov- 
ering possession  against  him  for  non-payment  of  rent.^^^*  The 
relation  of  landlord  and  tenant  is  not  dissolved  by  the  execu- 
tion of  papers  intended  as  an  assignment  of  the  lease  to  the 
landlord,  and  release  and  cancellation  of  the  lease.  A  surrender 
in  fact  of  the  demised  premises  is  essential  to  the  completion  of  a 
dissolution  of  that  relation.  A  possession  by  the  tenants,  after 
the  execution  of  the  papers  mentioned,  of  the  demised  premises, 
renders  them  liable  to  be  proceeded  against  under  the  act  con- 
cerning forcible  entry  and  unlawful  detainer,^^<> 

§  6483.  Relation  of  landlord  and  tenant. — The  production  of 
a  lease  in  evidence  will  not  of  itself  prove  the  relation  of  landlord 
and  tenant  to  have  existed  between  the  lessor  and  lessee ;  but  the 
entry  of  the  lessee  under  the  lease,  or  a  holding  by  him  referable 
to  the  lease,  must  also  be  proven. ^^^  A.,  who  claimed  to  be  in  pos- 
session of  a  tract  of  coal-bearing  land,  made  a  verbal  agreement 
with  B.  and  C,  by  which  they  were  to  prospect  for  coal  until  they 
struck  a  particular  seam  or  ledge,  and  before  they  struck  this 
ledge  they  were  to  do  all  the  work,  and  have  two  thirds  of  the 
claim ;  but  after  the  ledge  was  struck  the  work  was  to  be  prose- 
cuted by  the  parties  jointly,  A.  to  bear  one  third  of  the  expenses, 
and  B.  and  C.  two  thirds.  It  was  held  that  this  agreement  did 
not  create  the  relation  of  landlord  and  tenant  between  A.  and  B. 
and  C,  but  that  it  made  them  tenants  in  common,  or  partners 
in  mining,  and  that  the  action  of  unlawful  detainer  was  not  the 
proper  remedy  for  A.,  if  excluded  from  the  premises  by  B.  and 
C.^^2  An  action  for  an  unlawful  holding  over  cannot  be  main- 
tained, unless  the  relation  of  landlord  and  tenant  is  shown  to 
exist  between  the  plaintiff  and  defendant  at  the  time  of  making 

157  Reay  v.  Cotter,  29  Cal.  168.  As  to  the  necessary  parties  defendant, 

158  Cal.  Code  Civ.  Proc,  §  1161.  see  Cal.  Code  Civ.  Proc,  §  1164. 

159  Calderwood  v.  Pyser,  31  Cal.  161  Caldwell  v.  Center,  30  Cal.  539, 
333.  89  Am.  Dec.  131. 

160  Kower  v.    Gluck,   33    Cal.   401.  ig2  Henderson  v.  ADen,  23  Cal.  519. 
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demand  for  possession.^^^  Serving  the  notice  and  commencing 
action  do  not  terminate  the  lease,  but  the  payment  of  the  rent, 
interest,  damages,  and  costs  within  five  days  after  judgment 
keeps  the  lease  alive. ^^* 

§  6484.  Repairs — ^Duty  of  tenant. — If  the  embankment  of  a 
natural  reservoir,  which  is  filled  with  water  by  unusual  rains,  is 
broken  by  a  stranger,  so  that  the  demised  premises  are  injured  by 
the  water,  the  injury  is  not  the  act  of  God  or  of  the  elements, 
and  the  tenant  is  bound  to  repair,  even  if  "damages  by  the 
elements  or  acts  of  Providence"  are  excepted  from  his  covenant.'"^-'* 

§  6485.  Principal  and  agent. — Where  one  man  acts  openly  and 
avowedly  for  another  in  leasing  or  controlling  his  property,  this 
is  suflieient,  as  against  third  persons,  to  show  that  the  property 
is  that  of  the  person  recognized  by  the  agent  as  owner;  and  the 
possession  of  the  agent  is  the  possession  of  the  principal,  who 
can  maintain  forcible  and  unlawful  entry  and  detainer  against 
such  third  person,  whether  the  agent  had  any  written  authority 
or  not.^^®  In  an  action  between  S.  and  D.,  a  writ  of  restitution 
issued  commanding  the  sheriff  to  cause  D.  to  be  removed  from 
certain  premises,  and  S.  to  have  restitution  of  the  same.  The 
return  of  the  writ  by  the  sheriff  showed  that  he  "put  S.,  by  his 
representative  M.,  in  peaceable  possession."  It  was  held  that  the 
possession  under  the  writ  was  that  of  S.,  and  not  of  M. ;  that  M. 
was  the  mere  agent  of  S.,  and  that  the  presumption  of  the  con- 
tinuance of  that  relation  was  not  destroyed  by  proofs  of  acts  of 
control  over  the  premises  subsequently  exercised  by  M.  which 
were  not  inconsistent  with  his  position  as  agent.  After  the  ser- 
vice of  the  writ,  and  while  the  relation  remained  unchanged 
between  S.  and  M.,  D.  entered  upon  the  premises,  and  an  action 
under  the  forcible  entry  and  unlawful  detainer  statute  was  there- 
upon commenced  by  and  in  the  name  of  M.  against  D.  It  was 
held  that  M.  could  not  maintain  the  action  by  reason  of  his 
want  of  possession.i^'^    The  persons  by  whose  direction,  agency, 

163  Steinback  v.  Crone,  36  Cal.  303;  164  Hunter  v.  Porter,  10  Idaho,  72, 

Reay  v.  Cotter,  29  Cal.  168;   Pico  v.  77  Pac.  434. 

Cuyas,  48  CaL  639.    In  addition  to  the  165  Polack  v.  Pioche,  35  Cal.  416, 

summary  remedy,  see  Cal.   Civ.   Code,  95  Am.  Dec.  115. 
§    793,   and   the   remedy   therein   pro-  166  Minturn  v.  Burr,  16  Cal.  107. 

vided.     See,   also,   Hawxhurst  v.  Lo-  167  Mitchell  v.  Davis,  20  Cal.  45. 

bree,  38  Cal.  563. 
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and  procurement  the  forcible  entry  is  made,  are  liable  in  the 

action.^*'^ 

§  6486,  Arrest  of  defendant.— Under  the  California  statute,  if 
the  complaint  presented  establishes,  to  the  satisfaction  of  the 
judge  or  justice,  fraud,  force,  or  violence  in  the  entry  or  detainer, 
and  that  the  possession  held  is  unlawful,  he  may  make  an  order 
for  the  arrest  of  the  defendant. ^^^ 

§  6487.  Circmnstances  of  terror. — Where  the  defendant  en- 
tered with  a  large  number  of  men,  in  a  hurried  manner,  a  little 
after  daylight,  upon  land  in  the  possession  of  the  plaintiff, 
although  the  latter  had  no  house  upon  it,  and  the  defendant's 
party  tore  down  one  fence  and  erected  another,  and  put  up  a 
shanty  hurriedly  and  in  a  rough  manner,  all  of  which  was  com- 
pleted by  eleven  o'clock  in  the  forenoon  of  the  day  on  which 
the  entry  was  made,  and  the  completion  of  the  job  was  celebrated 
by  the  firing  of  a  pistol,  it  was  held  that  there  were  sufficient 
"circumstances  of  terror"  to  make  the  entry  a  forcible  one.^'''*^ 

§  6488.  Construction  of  statute. — Each  mode  mentioned  in  the 
forcible  entry  and  unlawful  detainer  act  is  as  distinct  and  com- 
plete in  itself  as  that  of  the  expulsion  of  the  party  in  possession 
by  force,  threats,  or  menace,  after  a  peaceable  entry.  It  is  not 
intended  by  the  statute  to  charge  a  party  with  responsibility  for 
a  forcible  detainer,  by  construction,  who  did  not  in  fact  detain  the 
premises.^'^^  The  fraudulent  acts  which  may  be  alleged  under 
the  fifth  section  of  the  act  ^''^  do  not  constitute  a  cause  of  action, 
but  merely  go  to  the  enhancement  of  damages,  when  a  cause  of 
action  is  made  out  under  the  other  sections  of  the  act.^'^^  jf  ^^e 
defendant  enters  in  good  faith  under  claim  and  color  of  title,  his 
entry  is  not  unlawful  within  the  meaning  of  the  act.^'^^  The 
Code  of  Civil  Procedure  of  California  provides  for  the  entire  field 
of  forcible  entry  and  detainer,  and  repeals  all  prior  statutes  on 
that  subject.^'^^ 

168  Minturn  v.  Burr,  20  Cal.  48.  171  Brawley  v.  Eisdon  Iron  Works, 

169  Cal.    Code   Civ.    Proc,    §    1168.       38  Cal.  676. 

See,   in   connection   with  this   section,  172  Cal.  Code  Civ.  Proc,  §  1166. 

Cal.  Const.,  art.  I,  §  15.  173  Polack     v.      Shafer,     46      Cal. 

170  Gray    v.    Collins,    42    Cal.    152.       270. 

See,  also,  Ely  v.  Yore,  71  Cal.  130,  11  174  Dennis  v.  Wood,  48  Cal.  361. 

Pac.  868;   Mason  v.  Powell,  38  N.  J.  175  Hemstreet  t.  Wassum,  49  Cal. 

L.  576;  Allen  v.  Tobias,  77  111.  169.  273. 
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§  6489.  Damages. — The  right  to  the  rents  and  profits  comes 
from  the  right  to  the  possession  of  the  premises.  But  if  the 
plaintiff  claims  the  value  of  the  buildings  destroyed  as  damages, 
the  solution  of  the  question  would  depend  upon  the  amount  of 
his  interest  in  the  building.^'^^  And  damages  are  not  awarded 
unless  the  plaintiff  recovers  possession  of  the  premises  in  con- 
troversy.^''"^ Except  where  the  lease  expires  pending  litigation, 
and  the  tenant  is  not  entitled  to  a  restitution  of  the  premises, 
he  may  nevertheless  have  judgment  for  damages  flowing  from  the 
forcible  entry  and  detainer.^'^^  A.,  in  pursuance  of  the  provisions 
of  the  "act  prescribing  the  mode  of  maintaining  and  defending 
possessory  actions  on  lands  belonging  to  the  United  States," 
entered  upon  unoccupied  land,  marked  it  out,  so  that  its  bound- 
aries might  be  easily  traced,  and  commenced  to  build  a  house 
upon  it,  when  he  was  ousted  by  B.  It  was  held  that  in  an  action 
of  forcible  entry  A.  could  recover  the  land  from  B.,  but  without 
a  fine  or  treble  damages-^*^^  The  complaint  in  an  action  of  for- 
cible entry  need  not  pray  for  treble  damages  to  warrant  the  court 
in  trebling  them.^^®  If  a  complaint  contains  proper  averments 
of  damages  sustained,  and  plaintiff  recovers,  and  damages  are 
found,  either  by  the  court  or  by  the  verdict  of  a  jury,  it  is  the 
duty  of  the  court  to  treble  the  damages,  although  treble  damages 
are  not  asked  for  in  the  complaint.^^^  Under  the  former  statute, 
it  was  held  that  if  the  court  refused  to  treble  the  damages,  the 
error,  if  such  it  were,  could  be  corrected  on  appeal  without  order- 
ing a  new  trial,  and  that  mandamus  would  not  be  granted.^^^ 
Where  the  proofs  show  that  plaintiff  was  only  ousted  from  part 
of  the  premises,  he  cannot  recover  damages  for  the  detention  of 
the  whole. 1^3  The  power  of  the  county  court,  or  its  successor,  in 
California,  to  treble  the  damages  by  way  of  penalty  in  actions 
of  forcible  entry  results  by  necessary  implication  from  its  power 
to  try  de  iiovo.^^'^ 

176  Warburton    v.    Doble,    38    Cal.  See    Cal.    Code    Civ.    Proc,    §§    1166, 

■619.  1174. 

17T  Brawley  v.  Risdon  Iron  Works,  183  Thompson  v.  Smith,  28  Cal.  527. 

38  Cal.  676.  184  O'Callaghan  v.  Booth,  6  Cal.  63. 

178  Cutler  V.  Co-operative  Brother-  See    Code    Civ.    Proc,    §    1174.      See 
hood,  31  Wash.  680,  72  Pac.  464.  further,  as  to  damages,  Giddings  v.  '76 

179  Stark  V.  Barnes,  4  Cal.  412.  Land  etc.  Co.,  83  Cal.  96,  23  Pac.  196; 

180  Hart  V.  Moon,  6  Cal.  161.  Taylor  v.   Terry,  71  Cal.  46,  11   Pac. 

181  Tewksbury  v.  O'Connell,  25  Cal.  813;  Rimmer  v.  Blasingame,  94  Cal. 
264 ;  Watson  v.  Whitney,  23  Cal.  375.  139,  29  Pac.  857 ;  Lee  Chuck  v.  Quan 

182  Early  v.  Mannix,   15   Cal.   149.  Wo  Chong,  91  Cal.  593,  28  Pac.  45. 
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§  6490.  Entry  in  good  faith. — If  the  defendant  enters  in  good 
faith,  under  claim  and  color  of  title,  his  entry  is  not  unlawful. 
A  peaceable  entry  made  in  bad  faith  is  an  unlawful  entry. ^^^ 
The  defendant  may  introduce  evidence  of  title  in  himself  for  the 
purpose  of  showing  good  faith  in  his  entry,  but  not  for  the  purpose 
of  establishing  or  trying  title.  And  if  he  does  so,  the  plaintiff 
cannot  introduce  evidence  of  title  in  himself  in  rebuttal.^^*  But 
he  may  introduce  a  prior  deed  of  the  grantor  to  another  per- 
son.^8^  A  qualijEied  pre-emptioner  who  enters  upon  public  sur- 
veyed land,  peaceably  and  in  good  faith,  for  the  purpose  of  pre- 
empting, and  believing  that  he  has  a  right  to  enter,  cannot  be 
removed  by  this  proceeding.^^^  Defendant  may  show  that  prior 
to  the  time  plaintiff  acquired  possession  he  had  exercised  acts  of 
ownership  over  the  property,  as  going  to  the  question  of  good 
faith  in  his  entry,  ^^g 

§  6491.  Showing  required  of  plaintiff  or  defendant  upon  trial. 
— Actual  force  is  not  necessary,  but  threats,  and  showing  an 
intention  to  resort  to  violence  if  resistance  is  offered,  are  suffi- 
cient.i^®  The  plaintiff  in  this  action  must  show  an  actual  peace- 
able possession  in  himself  at  the  time  of  the  entry.^^^  What  is 
actual  and  what  is  constructive  possession,  is  a  question  for  the 
jury  in  many  cases. ^^^  Where  the  complaint  avers  forcible  and 
unlawful  entry,  and  that  the  defendant  forcibly  detained  the 
premises  so  unlawfully  taken,  forcible  entry  must  be  proven — 
the  averment  of  detainer  not  being  stated  as  an  independent 
ground  of  relief.^^^  In  such  action,  proof  of  forcible  detainer 
does  not  prove  forcible  entry.^^*  If  the  plaintiff  seeks  to  recover 
on  the  ground  of  a  forcible  entry  and  detainer,  and  the  proof 
shows  that  there  was  no  actual  force,  and  that  he  neither  appre- 
hended, nor  had  any  ground  to  apprehend,  any  positive  act  of 
violence  from  the  defendant,  he  cannot  recover. ^^^  The  evidence 
must  tend  to  prove  an  entry  by  the  defendants  with  strong  hand, 
with  unusual  weapons,  or  with  menace  of  life  or  limb,  or  they 

185  Dennis  v.  Wood,  48  Cal.  363;  189  Conroy  v.  Duane,  45  Cal.  597. 
Shelby  v.  Houston,  38  Cal.  422.  See,  also,  Bowers  v.  Cherokee  Bob,  45 

186  Dennis  v.  Wood,  48  Cal.  363.  Cal.  495. 

187  Conroy  v.  Duane,  45  Cal.  597.  190  O'Callaghan  v.  Booth,  6  Cal.  63. 
See  Potts  V.  Magnes,  17  Colo.  364,  30          I9i  Treat  v.  Stuart,  5  Cal.  113. 
Pac.  58.                                                                  192  O'Callaghan  v.  Booth,  6  Cal.  63. 

188  Townsend  v.  Little,  45  Cal.  673.  193  Preston  v.  Kehoe,  15  Cal   315. 
But  see  Randall  v.  Falkner,  41   Cal.          194  Id. 

242.  195  Thompson  v.  Smith,  28  Cal.  527. 
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cannot  be  convicted  of  a  forcible  entry,^^^  On  the  trial  of  any- 
proceeding  for  any  forcible  entry  or  forcible  detainer,  the  plain- 
tiff shall  only  be  required  to  show,  in  addition  to  the  forcible 
entry  or  forcible  detainer  complained  of,  that  he  was  peaceably 
in  the  actual  possession  at  the  time  of  the  forcible  entry,  or  was 
entitled  to  the  possession  at  the  time  of  the  forcible  detainer.^^''' 
The  plaintiff  must  show  that  he  was  "peaceably  in  the  actual 
possession  at  the  time  of  the  entry,"  and  peaceable  possession  will 
not  be  presumed  from  actual  possession.^^^ 

§  6492.  Damages. — The  claim  for  damages  is  only  as  an  inci- 
dent to  the  right  to  possession,  and  if  such  right  does  not  exist, 
any  damages  must  be  asserted  in  a  civil  action. i^^  The  plaintiff 
cannot  prove  damages  sustained  by  the  defendants  holding  over 
in  respect  to  their  property  immediately  adjoining  the  demised 
premises,  respecting  which  the  relation  of  landlord  and  tenant 
was  not  subsisting.2^® 

§  6493.  Demand  of  rent  and  for  delivery  of  possession. — If  a 
tenant  holds  over  after  rent  has  become  due  and  remains  unpaid 
for  the  space  of  three  days,  a  demand  by  the  landlord  of  the 
payment  of  rent  and  delivery  of  possession,  both  made  at  the 
same  time,  will  enable  him  to  maintain  an  action  for  an  unlawful 
holding  over.  It  is  not  necessary  to  demand  rent,  and  wait  three 
days,  and  then  demand  possession.^oi  The  demand  should  now 
be  made  in  the  alternative,  for  the  payment  of  the  rent,  stating 
the  amount,  or  the  possession  of  the  property.202  It  is  not  neces- 
sary to  allege  in  the  complaint  the  manner  in  which  the  notice 
to  pay  the  rent  or  to  surrender  possession  was  served,  and,  if 
the  fact  of  the  service  is  distinctly  alleged,  this  allegation  will 
be  construed,  as  against  a  general  demurrer,  to  include  every- 
thing necessary  to  constitute  a  sufficient  service.^^s  A  waiver 
of  the  demand  will  never  be  implied  for  the  purpose  of  making 

196  McMinn  v.  Bliss,  31  Cal.  122.  to    damages,    consult    Cal.    Code    Civ, 

197  Cal.  Code  Civ.  Proc,  §  1172.  Proc,  §  1174. 

198  Warburton  v.  Doble,  38  Cal.  201  Brummagim  v.  Spencer,  29  Cal. 
619.     See,  also,  Cal.  Code  Civ.  Proc,  661. 

§  1172.  202  Cal.    Code   Civ.    Proc,    §    1161. 

199  Stevens  v.  Jones,  40  Wash.  484,  See  Silva  v.  CaniiDbell,  84  Cal.  420,  24 
82   Pac.   754;    Tyler  v.   McKenzie,  43       Pac.  316. 

Colo.  233,  95  Pac.  943.  203  Knowles    v.    Murphy,    107    Cal. 

200  Kower  v.  Gluck,  33  Cal.  401.   As       107,  40  Pac.  111. 
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a  forfeiture.    A  forfeiture  cannot  take  place  by  consent,  and  it  is 
not  favored  by  the  rules  of  la\v.-°* 

But  if  the  tenant  continues  in  possession  after  the  term  for 
which  it  is  let  to  him  without  permission  of  the  landlord,  the 
three  days'  notice  required  to  terminate  a  tenancy  is  not 
required ;  it  is  quite  sufficient  if  the  lessee  is  informed  in  writing 
and  verbally  that  he  cannot  continue  in  possession.  The  notice; 
may  be  signed  by  an  agent  for  the  landlord.^^^ 

§  6494.  Entry,  how  made. — A  landlord  has  no  right  of  entry 
for  breach  of  covenant  in  a  lease,  and  to  forcibly  eject  the  tenant, 
the  lease  reserving  no  such  right  of  entry  ;""^  and  even  if  he  retains 
the  right  to  retake  possession,  the  lessor  is  not  justified  in  making 
a  forcible  entry  thereon.^o^  If  the  landlord  does  so  enter  and 
eject  the  tenant,  the  tenant  may  recover  damages  in  trespass  for 
the  vegetables  and  grapevines  growing  on  the  land,  and  planted 
by  the  tenant  for  sale,  he  not  being  permitted  to  enter  and  gather 
them.208 

§  6495.  Notice  to  quit, — In  Oklahoma,  plaintiff  must  at  least 
three  days  before  bringing  action  of  forcible  entry  and  unlawful 
detainer  give  the  tenant  notice  in  writing  to  quit  the  preraises.^o* 
The  notice  may  be  served  by  one  authorized  by  plaintiff.^io  In 
California,  such  notice  must  be  served  upon  a  tenant  of  real  prop- 
erty for  a  term  less  than  life  before  he  is  made  guilty  of  unlawful 
detainer.211  And  though  the  covenant  broken  cannot  be  per- 
formed, and  the  landlord  need  not  demand  performance  thereof, 
it  is,  however,  necessary  to  give  notice  of  demand  for  possession 
of  the  premises  before  starting  suit  for  unlawful  detainer.212  a 
mistake  in  the  notice  does  not  invalidate  it  if  the  one  notified 
actually  knows  what  is  meant  thereby.^i^     A  reservation  in  a 

204  Gaskill  v.  Trainer,  3  Cal.  334.  63  Cal.  68;  Smith  v.  Hill,  63  Cal.  51. 
As  to  aemand  for  and  refusal  to  sur-  209  Smith  v.  Finger,  15  Okla.  120, 
render  possession,  see  Eimmer  v.  Bias-       79  Pac.  759. 

ingame,  94  Cal.  139,  29  Pac.  857.  210  Burns   v.   Noell,    12    Okla.   133, 

205  Earl  Orchard  Co.  v    Fava,  138       69  Pac.  1076. 

Cal.    76,    70    Pac.     1073;    Morris    v.  211  Cal.   Code   Civ.    Proc,   §    1161; 

Healy  Lumber  Co.,  33  Wash.  451,  74  Lacrabere   v.   Wise,   141   Cal.   554,   75 

Pac.  662.  Pac.  185. 

206  Fox  V.  Brissac,  15  Cal.  223.  212  Schnittger    v.    Rose,    139    Cal. 
2,07  Kerr  v.  O'Keefe,  138  Cal.  415,  656,  73  Pac.  449. 

71  Pac.  447.  213  Lacrabere    v.    Wise    (Cal.),    71 

208  Id.     Compare  Kelly  v.  Teague,      Pac.  175. 
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lease  of  the  right  to  terminate  the  tenancy  on  service  of  a  thirty- 
day  notice  upon  breach  of  a  covenant  does  not  preclude  the  use  of 
the  remedy  under  the  statute.^i*  gy  the  terms  of  an  award  which 
was  decisive  between  a  landlord  and  his  tenant,  where  the  latter 
was  to  leave  the  premises  on  the  9th,  it  was  held  that  the  plain- 
tiff had  no  right  to  give  notice  to  quit  until  the  10th,  after  which 
the  plaintiff  had  six  ^is  days  to  remove,  wherefore  the  action 
commenced  on  the  10th  was  premature.^i^  in  an  action  where 
the  evidence  showed  a  tenancy  from  year  to  year,  plaintiff  must 
show  that  he  has  terminated  the  tenancy  by  notice  to  quit,  and 
if  the  tenant  be  permitted  to  hold  over  without  such  notice  a 
new  term  is  created,  and  he  cannot  be  legally  dispossessed.^i^ 
When  notice  is  served  on  the  original  lessee,  the  notice  binds  the 
under-tenants  who  acquire  possession  from  the  tenant  after  its 
service  ;-is  and  they  are  liable  to  the  landlord  for  double  the 
monthly  value  of  the  premises.^i^  Where  defendant  held  as 
tenant  under  J.  S.  in  his  lifetime,  under  whom,  as  heir  at  law, 
the  plaintiff  claimed  as  landlord,  but  the  defendant  refused  to 
recognize  him  as  such,  it  was  held,  in  an  action  for  use  and  occu- 
pation, that  this  refusal  terminated  the  tenancy,  and  overweighted 
the  presumption  of  a  contract  between  defendant  and  plaintiff.220 
The  denial  of  title  and  the  relation  of  tenant  makes  defendant  a 
trespasser,  and  not  entitled  to  notice  to  quit  before  suit  in  eject- 
ment, and  no  special  demand  for  payment  of  rent  is  necessary 
to  make  a  forfeiture,  as  defendant  could  not  deny  title  and  yet 
claim  the  benefit  of  holding  in  subordination  to  it.-^i 

§  6496.  Notice  and  demand. — A  notice  from  which  it  is  impos- 
sible to  determine  how  much  the  lessor  claims  to  be  due,  or  which 
sets  out  all  of  the  numerous  covenants  of  the  lease  and  alleges 
that  all  have  been  broken,  and  does  not  point  out  any  particular 
act  which  lessee  could  perform  within  a  given  time,  is  insufficient 
to  entitle  lessor  to  maintain  forcible  entry  and  detainer.222    proof 

314  Hunter  v.  Porter,  10  Idaho,  72,  220  Sampson    v.     Scliaffer,    3     Cal. 

77  Pac.  434.  107. 

215  Now  three,  under  Cal.  Code  Civ.  221  Smith  v,  Shaw,  16  Cal.  88.  For 
Proc,  §  1161.  the  mode  of  serving  notice  to  termi- 

216  Ray  V.  Armstrong,  4  Cal.  208.  nate   tenancy  at  will,   and   all  notices 

217  Sullivan  v.  Cary,  17  Cal.  80.  under  the  provisions  of  section  1161  of 
See  Cal.  Civ.  Code,  §  1945.  the  California  Code  of  Civil  Procedure, 

218  Schilling  v.  Holmes,  23  Cal.  227.  see  same  code,  §  11(52. 

219  Id.  See  Cal.  Code  Civ.  Proc,  222  Byrkctt  v.  Gardner,  35  Wash. 
§  1164.  6G8,  77  Pac.  1048. 
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of  service  of  the  notice  cannot  be  made  by  affidavit,  but  only  by 
testimony  of  the  one  making  service,  given  as  a  witness  in  the 
case. 223  Plaintiff  must  affirmatively  prove  the  three  days'  notice 
and  demand  for  rent  or  possession.224 

§  6497.  Rents  and  profits. — The  plaintiff  in  an  action  in  unlaw- 
ful detainer  can  only  recover  the  rents  which  accrue  after  the 
possession  of  the  tenant  becomes  unlawful;  the  rents  accruing 
prior  to  that  time  are  not  recoverable. 225  Rents  and  profits  may 
be  awarded  as  damages  without  the  value  thereof  being  stated 
in  the  complaint.226  But  if  the  action  be  for  default  in  payment 
of  rent,  the  amount  must  be  stated.227  The  plaintiff  is  entitled 
to  recover  the  monthly  rents  and  profits  during  the  time  of  the 
unlawful  detainer,  without  regard  to  the  nature  or  the  extent 
of  the  right  or  title  by  which  he  held  the  possession.228 

§  6498.  Restitution,  writ  of. — Where  a  sheriff  refuses  to  exe- 
cute the  writ  on  the  ground  that  the  premises  are  in  possession 
of  persons  not  parties  to  the  suit,  but  who  claim  to  hold  under 
one  of  the  defendants,  the  court  will  award  a  peremptory  man- 
damus against  the  sheriff  to  compel  him  to  execute  the  writ.2'29 
Where,  in  forcible  entry  and  detainer,  plaintiff  had  judgment  in 
the  justice's  court,  and  was  placed  in  possession  of  the  land  by  a 
writ  of  restitution,  and  subsequently  defendant  gave  bond  and 
appealed  to  the  county  court,  where,  after  trial,  there  was  a  ver- 
dict for  defendant,  it  was  held  that  the  county  court  had  power, 
after  reversing  the  judgment  of  the  justice,  to  award  defendant 
a  writ  of  restitution;  that  such  a  writ  was  necessary  to  perfect 
the  jurisdiction  of  that  court  over  the  subject.23o  In  an  early 
California  case,23i  it  was  held  that  a  party  succeeding  to  the 
original  wrongful  possession  is  not  liable  in  action  of  forcible 
entry  and  detainer  in  the  same  manner  as  his  predecessor,  because 
defendant  came  in  without  any  new  title,  and  merely  succeeded 

223  Lacrabere  v.  Wise,  141  Cal.  5-54,  228  Roff  v.  Duane,  27  Cal.  568, 

75  Pac.  185;  Smith  V.  Travel,  20  Okla.  229  Fremont    v.    Crippen,    10    Cal. 

512,  94  Pac.  529.  211,  70  Am.  Dec.  711.     As  to  writ  of 

224  Gardner  v.  Kime,  20  Okla.  784,  restitution — stay  of  proceedings  pend- 
95  Pac.  242 ;  Wilson's  Annot.  Rev.  ing  appeal,  see  Lee  Chuck  v.  Quan  Wo 
Stats.  1903,  §  5089.  Chong   Co.,   81   Cal.   222,   15   Am.   St. 

a25  Howard   v.   Valentine,    20   Cal.  Eep.  50,  22  Pac.  594. 

282.  230  Kennedy    v.    Hamer,    19    Cal. 

226  Holmes  v.  Horber,  21  Cal.  55.  375. 

2ar  Cal.  Code  Civ.  Proc,  §  1166.  231  Stark  v.  Barnes,  4  Cal.  412. 
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to  the  claim,  and  consummated  the  trespass  of  the  original  tres- 
passer. 

§  6499.  Rent. — There  is  no  error  in  finding  the  amount  of  rent 
due  at  the  time  of  the  trial.232  jf  the  tenant  is  forcibly  evicted 
by  the  landlord  from  a  substantial  part  of  the  demised  premises, 
but  continues  to  occupy  the  remaining  portion  under  the  lease, 
he  cannot  be  proceeded  against  in  unlawful  detainer  for  the  non- 
payment of  rent  while  the  eviction  lasts.^^^ 

§  6500.  Reversal  of  judgment. — If  plaintiff  recovers  judgment 
and  is  placed  in  possession  of  the  land,  and  defendant  appeals, 
and  the  judgment  is  reversed,  the  latter  is  entitled  to  be  restored 
to  the  possession,  even  if  the  plaintiff  has  leased  the  premises.^s* 

§  6501.  Tenant  at  will. — A  tenant  at  will  is  one  who  holds 
rent-free  by  permission  of  the  owner,  or  where  he  enters  under 
an  agreement  to  purchase,  or  for  a  lease,  but  has  not  paid  rent. 
The  great  criterion  by  which  to  distinguish  between  tenancies 
from  year  to  year  and  at  will  is  the  payment  or  reservation  of 
rent.235  A  tenancy  at  will  cannot  exist  without  express  grant 
or  contract,  and  where  it  does  exist,  the  tenant  is  entitled  to 
reasonable  notice  of  his  landlord's  intention  to  terminate  the 
estate  before  an  action  can  be  maintained  against  him  for  the 
possession.-^^  A  grantor  who  remains  in  possession  does  so  as 
tenant  at  will  of  the  grantee. ^^^  Notice  of  not  less  than  one 
month  is  required  to  terminate  it.^^* 

§  6502.  Tenancy  for  years. — A  tenancy  for  the  specified  period 
of  one  month  is  a  tenancy  for  years,  and  not  a  tenancy  from  year 
to  year  or  month  to  month ;  but  if  a  tenant  for  the  specified  period 
of  one  month  holds  over  with  the  consent  of  his  landlord,  he 
^hereby  becomes  a  tenant  from  month  to  month. ^39  An  estate 
for  years  is  one  that  is  founded  upon  contract,  express  or  implied, 
which  is  not  determinable  at  the  will  of  either  party,  but  endures 
for  a  time  certain.-^*' 

232  Mason  v.  Wolff,  40  Cal.  246.  v.    Almstead,   101   Cal.    428,   35    Pac. 

233  Skaggs  V.  Emerson,  50  Cal.  3.  1021. 

234  Pico  V.  Cuyas,  48  Cal.  639.  239  Stoppelkamp     v.    Mangeot,    42 

235  Bouv.  Law  Diet.  Cal.  317;   Utah  Loan  etc.  Co.  v.  Gar- 

236  Blum  V.  Robertson,  24  Cal.  128.  butt,  6  Utah,  342,  23  Pac.  758;  Kurd 

237  Brooks  V.  Hyde,  37  Cal.  366.  v.  Whitsett,  4  Colo.  77. 

238  Cal.  Civ.  Code,   §   789;   Groome  240  1  Washburn  on  Real  Property, 

P.  P.  F.,  Vol.  IV— 26 
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§  6503.  Term,  expiration  of. — If  the  tenant  talces  a  receipt 
from  his  landlord,  specifying  the  amount  of  rent  paid  and  the 
length  of  the  term,  to  commence  on  the  expiration  of  the  lease, 
the  new  term  will  be  for  the  time  specified  in  the  receipt.  No 
new  tenancy  by  implication  arises  in  such  cases.  When  the  lessee 
holds  over,  and  the  landlord  receives  rents  after  the  expiration 
of  the  term,  a  new  tenancy  arises  by  implication,  subject  to  the 
covenants  and  conditions  of  the  original  lease,  but  the  new  term 
is  not  necessarily  for  one  year.-^^  If  the  lessee  sublets  the  leased 
premises  for  the  entire  term  of  his  lease  from  the  lessor,  no  right 
of  entry  remains  in  him  upon  the  expiration  of  the  term.  The 
right  of  entry  is  in  him  who  holds  the  reversion.242  if  g,  tenant 
for  one  year  or  more  before  the  expiration  of  this  term  procures 
the  landlord's  receipt  for  one  month's  rent,  commencing  at  the  ex- 
piration of  the  term,  a  new  tenancy  of  one  year  is  not  thereby 
created.-^^  The  tenancy  is  terminated  by  an  eviction;  and  a  sub- 
sequent taking  and  holding  by  the  tenant  under  a  lease  from  the 
evictor  is  not  in  subordination  to  the  title  of  the  original  lessor.^^* 

§  6504.  Tenant,  liability,  rights,  and  duties  of. — An  under- 
tenant who  takes  a  lease  and  receives  possession  from  the  tenant 
becomes  the  tenant  of  the  landlord,  subject  to  all  the  duties  and 
liabilities  of  a  tenant  to  the  landlord.  The  tenant  is  liable  to  paj-- 
rent  until  he  has  restored  full  and  complete  possession  to  the 
landlord,  and  his  liability  to  pay  the  rent  is  not  discharged  by  an 
eviction,  unless  under  a  title  superior  to  the  landlord's,  or  by 
some  agency  of  the  landlord.  If  the  tenant  is  evicted  by  a 
wrongdoer,  the  landlord  is  not  bound  to  indemnify  him.^^s  If  a 
tenant  denies  the  relation  of  landlord  and  tenant,  and  refuses  to 
pay  rent,  he  cannot  afterwards  revive  that  relation  by  offering  to 
pay  rent. 246  One  of  the  most  important  duties  of  a  tenant  is  to 
peaceably  and  quietly  surrender  the  premises  to  the  landlord  as 

p.  43  (44th  ed.)  ;  Brown  v.  Bragg,  22  tainer,  see  Cal.  Code  Civ.  Proc,  §  1161. 

Ind.  122.  As  to  requisites  of  a  complaint  by  a 

241  Blumenberg   v.   Myres,   32   Cal.  landlord  to  recover  possession  of  de- 
93,  91  Am.  Dec.  560.  mised    premises     for   non-payment    of 

242  Id.     See  Bailey  v.  Richardson,  rent,    see    Mayor    of    New    York    v. 
66  Cal.  416.  5  Pac.  910.  Campbell,    18    B   ib.    156.      See,    also, 

243  Id.  See  Cal.  Civ.  Code,  §§  1943-  McKissick  v.  Ashby,  98  Cal.  422,  33 
1947.  Pac.  729. 

244  Steinback  v.  Krone,  36  Cal.  245  Schilling  v.  Holmes,  23  Cal. 
.303;   citing  as  authority  Wbeelock  v.  227. 

Warsehauer,  21  Cal.  316,  34  Cal.  265.  246  Conner  v.  Jones,  28  Cal.  60.  But 

As   to   what   constitutes   unlawful   de-       see  Cal.  Code  Civ.  Proc,  §§  1174,  1179. 
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soon  as  the  tenancy  has  expired. -^'^  If  a  stranger  intrudes  on  the 
premises  and  takes  possession,  either  forcibly  or  otherwise,  it  is 
the  duty  of  the  tenant  to  take  proper  legal  proceedings  to  regain 
the  possession,  so  that  he  may  surrender  the  same  to  the  land- 
lord.^'is 

§  6505.  Easement. — In  forcible  entry  upon  land  an  answer 
that  the  defendants  entered  as  the  servants  of  a  specified  railroad 
company,  which  had  legally  appropriated  the  injured  property  as 
the  line  of  its  road,  would  justify  the  entry  and  bar  the  suit.^*^ 

§  6506.  Defense — Entry  under  law. — The  defendant  may  show 
that  the  lands  described  in  the  complaint  are  public  lands  of  the 
United  States,  and  that  he  entered  on  a  portion  thereof,  specifically 
describing  the  part  entered  on,  under  and  by  virtue  of  an  act  of  the 
legislature  prescribing  the  mode  of  maintaining  possessory  actions 
on  public  lands,  and  that  the  lands  so  entered  on  are  lands  to 
which  the  plaintiff  has  no  right  of  property  or  possession,  and 
no  title  to  or  interest  therein,  etc.  ;2^'^  or  that  he  entered  by  per- 
mission, though  erroneously  given.^si 

§  6507.  Defense — Eviction. — In  an  action  by  a  landlord  against 
his  tenant,  under  the  thirteenth  section  of  the  forcible  entry  and 
unlawful  detainer  act,  the  latter  may  defend  by  showing  an 
eviction  under  an  adverse  title  in  a  judicial  proceeding,  of  which 
proper  notice  was  given  to  the  landlord.  Such  a  defense  does  not 
involve  any  question  of  title,  the  effect  of  an  eviction  being  to 
dispossess  the  landlord  as  well  as  the  tenant,  and  to  relieve  the 
latter  from  the  obligation  of  his  tena,ney.  The  rule  which  estops 
a  tenant  from  disputing  his  landlord's  title  does  not  prevent  him 
from  showing  that  the  tenancy  has  been  determined;  and  he  may 
treat  an  eviction  with  notice,  by  one  having  an  adverse  title, 
as  a  termination  of  the  tenancy,  and  thus  resist  any  claim  by  the 
landlord,  either  for  rent  or  possession.  The  notice  by  a  tenant  to 
his  landlord  of  proceedings  to  evict  him  may  be  oral.2S2  j^^  evic- 
tion of  a  tenant  by  title,  both  legal  and  paramount  to  that  of  the 
landlord,  must  of  necessity  determine  the  tenancy,  and  when  the 

247  Schilling  v.  Holmes,  23  Cal.  227.  251  Jones  v.  Seawall,  13  Okla.  711, 

248  Id.     See  Cal.  Civ.  Code,  §  1949.       76  Pac.  154, 

2i49  Green  v.  Boody,  21  Ind.  10.  252  Wheelock  v.  Warschauer,  21  Cal. 

250  Buel  V.  Frazier,  38  Cal.  693.  309. 
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title  of  the  landlord  is  set  up  in  defense  of  the  action,  and  the 
landlord  appears  and  defends  the  action  at  the  request  of  the 
tenant,  and  in  his  name,  he  cannot  be  heard  to  say  in  a  contest 
with  the  tenant  that  the  tenant  was  not  evicted  by  paramount 
title. -^3  Abandonment  by  plaintift  after  defendant  went  upon 
the  land  is  no  defense.-^* 

§  6508.  General  denial. — Where  in  a  case  in  a  justice's  court 
the  complaint  verified  alleges  a  demand  in  writing  for  possession, 
and  the  answer,  verified,  instead  of  specifically  denying  the  alle- 
gation, denies  generally  "each  and  every  allegation"  in  the  com- 
plaint, it  was  held  that  this  general  denial  put  plaintiff  on  proof 
of  demand,  and  of  everything  necessary  to  maintain  the  action.^^s 
A  general  denial  is  no  longer  sufficient.^^^  g^^  under  the  old 
practice,  in  an  action  of  forcible  entry  and  detainer  in  the  justice 
court,  all  matters  of  legal  excuse,  justification,  or  avoidance 
could  be  given  in  evidence  by  the  defendant,  under  a  general 
denial  of  the  allegations  of  the  eomplaint.^^''^  In  Oklahoma, 
defendant  is  not  required  to  file  any  pleading.^ss 

§  6509.  Insufficient  defense. — Proof  of  prior  possession  of  the 
premises  in  controversy  does  not  constitute  a  defense  to  this 
action.259  The  denial  that  the  plaintiff  owned  the  buildings  on 
the  premises  in  controversy  does  not  raise  an  issue  that  can  be 
tried  in  an  action  of  forcible  entry  and  detainer.  So  new  matter 
pleaded  by  defendant  in  respect  to  the  lease  of  the  premises  to 
the  plaintiff,  its  expiration,  and  the  subsequent  forcible  and  fraud- 
ulent entry  and  detainer  by  the  plaintiff,  his  attempt  to  place 
others  in  possession,  and  the  claim  of  the  defendant  against  the 
plaintiff  for  the  rent  of  the  premises,  do  not  constitute  a  defense 
to  the  action.  A  set-off  is  not  admissible  in  actions  of  this  class, 
and  it  makes  no  difference  whether  it  is  a  demand  for  money  or 
a  previous  forcible  entry  of  the  plaintiff.^^o 

§  6510.  Sufficient  defense. — If  the  answer  in  forcible  detainer 
expressly  denies  the  allegation  of  a  paragraph  of  the  complaint 

253  Wheelock  v.  Warschauer,  34  257  Watson  v.  Whitney,  23  Cal.  375. 
Cal.  265.  But  see  More  v.  Del  Valle,  28  Cal.  172. 

254  Spellman  v.  Rhode,  33  Mont.  21,  258  Smith  v.  Finger,  15  Okla.  120, 
81  Pac.  395.  79  Pac.  759. 

255  Sullivan  v.  Gary,  17  Cal.  80.  259  Brown  v.  Perry,  39  Cal.  23. 
25e  More  v.  Del  Valle,  28  Cal.  172.          2G0  Warburton    v.    Doble,    38    Cal. 
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which  charged  a  forcible  detainer,  and  denies  that  plaintiff  is 
entitled  to  possession  of  the  land,  or  has  any  right  thereto,  plain- 
tiff cannot  have  judgment  on  the  pleadings,  since  such  an  answer 
raises  an  issue. ^^i  If  plaintiff's  title  and  right  of  possession  is 
specially  denied,  failure  to  deny  the  abstract  appended  to  the 
complaint  is  not  an  admission  of  the  correctness  of  such 
abstract. -*^2 

§  6511.  Leave  and  license. — An  agreement  made  by  the  land- 
lord with  the  tenant,  after  the  expiration  of  the  lease,  that  the 
tenant  shall  have  possession  of  the  premises  one  year  longer,  pay- 
ing therefor  a  stipulated  rent,  to  be  paid  if  the  land  is  included 
in  a  certain  survey,  vests  in  the  tenant  the  present  right  to  possess 
the  land  until  the  expiration  of  the  agreement,  and,  if  pleaded 
is  admissible  in  evidence  as  a  defense  to  an  action  for  holding 
over,  brought  before  the  expiration  of  the  time  specified  in  the 
agreement. 263  It  seems  that  evidence  showing  the  acquiescence 
of  the  plaintiff  in  the  defendant's  acts  is  admissible  under 
an  answer  denying  the  allegation  that  the  acts  were  done 
without  consent  of  the  plaintiff,  and  by  force,  etc. ;  but  if  not, 
the  objection  must  be  taken  at  the  trial,  and  is  not  available  on 
appeal.264 

§  6512.  Defense — Right  of  possession. — If  the  party  guilty  of  a 
forcible  entry  has  any  title  or  right  of  possession,  his  title  or  right 
of  possession  cannot  be  tried  in  an  action  of  forcible  entry  and 
detainer.  He  must  first  deliver  up  the  possession  forcibly  ac- 
quired, and  then  he  may  litigate  his  title  or  right  to  possession 
in  a  proper  action. 2^5  That  defendant  entered  in  good  faith  is 
immaterial  in  unlawful  detainer.-^^^  An  injunction  suit  and  order 
against  defendant  may  be  pleaded  in  bar  of  an  action  of  forcible 
entry  and  detainer.^^^  If  D.  and  H.  are  in  peaceable  possession 
of  a  lot  of  land,  and  S.  and  S.,  accompanied  by  others,  their 
emplo3^ees,  forcibly  evict  them  therefrom  and  take  possession, 

619;   Bonnell  v.  Gill,  41  Colo.  59,  92  S65  Mitchell  v.  Davis,  23  Cal.  381; 

Pac.  13.  Hackney  v.  McKee,  12  Okla.  401,  75 

261  Kennedy  V.  Dickie,  27  Mont.  70,  Pac.  535;  McQuiston  v.  Walton,  12 
69  Pac.  672.  Okla.    130,    69    Pac.    1048;    Brown   v. 

262  Koberts  v.  Center,  26  Wash.  435,  Hartshorn,  12  Okla.  121,  69  Pac.  1049. 
67  Pac.  151.  266  Gore   v.   Altice,   33   Wash.   335^ 

263  Uridias  v.  Morrell,  25  Cal.  35.  74  Pac.  556. 

264  Eowaji  V.  Kelsey,  2  Keyes,  267  ijowry  v.  Mitchell,  14  Okla.  241,. 
594.  78  Pac.  379. 
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and  then  lease  the  lot  to  R.,  who  enters  into  peaceable  possession, 
and  five  days  afterwards  D.  and  H.,  with  others,  forcibly  dis- 
possess R.  and  take  possession,  and  R.  brings  an  action  for  for- 
cible entry  against  them,  D.  and  H.  cannot  introduce  evidence  of 
their  prior  eviction  by  S.  and  S.  in  defense. ^^s  The  person  whose 
occupancy  of  land  is  through  his  servants,  and  who  has  never 
been  in  possession,  cannot  maintain  an  action  for  an  unlawful 
entry  made  during  his  temporary  absence,  and  a  refusal  to  sur- 
render possession.269  In  an  action  for  unlawful  detainer  against 
a  tenant  holding  over  under  a  written  lease,  after  the  expiration 
of  the  term,  without  the  consent  of  the  lessor,  evidence  of  a 
verbal  renewal  of  the  written  lease  is  inadmissible,  unless  the 
same  be  pleaded.^'^** 

§  6513.  Confession  and  avoidance. — An  answer  denying  owner- 
ship and  right  of  plaintiff,  and  alleging  the  patent  through  which 
plaintiff's  grantors  claimed  to  be  void,  and  claiming  the  land  by 
virtue  of  homestead  entry  and  occupation,  is  not  a  confession  and 
avoidance,  but  a  denial  of  plaintiff's  title,  which  places  the  bur- 
den of  proof  on  plaintiff.^"^!  Defendant  may  set  up  an  injunc- 
tion restraining  plaintiff  from  interfering  with  defendant's  pos- 
session.2'^2  g^t  a  tenant  cannot  enjoin  his  landlord  from 
terminating  the  tenancy  and  bringing  suit  in  unlawful  detainer 
because  of  an  agreement  of  the  landlord  to  buy  the  furniture. 
His  remedy  is  by  a  separate  action  for  damages  at  law.^^s 
Defendant  may  defend  upon  the  grounds  of  a  fraudulent  trans- 
action in  passing  the  deed  and  lease,  without  first  rescinding  or 
asking  to  have  the  deed  set  aside  f'^'^  but  generally  an  equitable 
defense  cannot  be  interposed.^'^^ 

In  Idaho,  the  summary  proceeding  for  obtaining  possession  of 
real  property,  and  an  action  thereunder  for  unlawful  detainer, 
can  be  met  only  by  a  defense,  and  is  not  subject  to  counterclaim 
or  cross-complaint.2'^6     Defendant  may  plead  an  affirmative  de- 

268  Roff  V.  Duane.  27  Cal.  568.  273  Carmack    v.    Drum,    27    Wash. 

269  Hammel    v.    Zobelein,    51    Cal.       382,  67  Pac.  808. 

532.  274  Simon  ISewman  Co.  v.  Lassing, 

270  Ferine  v.  Teague,  66  Cal.  446,       141  Cal.  174,  74  Pac.  761. 

6  Pac.  84.  275  Bond    v.    Chapman,    34    Wash. 

271  Roberts    v.    Center,    26    Wash.       606,  76  Pac.  97. 

435,  67  Pac.  151.  276  Hunter  v.  Porter,  10  Idaho,  72, 

273  Lowry  v.  Mitchell,  14  Okla.  241,      77  Pac.  434. 
78  Pac.  379. 
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fense,  but  not  a  set-off,  counterclaim,  or  equitable  defense. ^'^'^ 
Possession  cannot  be  held  until  improvements  are  appraised  and 
paid  for,  and  such  a  defense  cannot  be  made.-'^^ 

§  6514.  Abstract  of  title. — Plaintiff  should  embody  in  his 
complaint  an  abstract  of  his  title  ;2'^9  and  if  he  does  not,  defend- 
ant is  not  required  to  answer  affirmatively  upon  the  subject 
of  title. -s^  If  plaintiff's  title  and  right  of  possession  are  spe- 
cially denied,  the  abstract  is  not  admitted  by  failure  to  mention 
it  in  the  answer.^si 

§  6515.  Estoppel. — Defendant  in  forcible  entry  and  unlawful 
detainer,  brought  before  a  justice  of  the  peace,  not  being  able 
to  set  up  his  equitable  action  for  specific  performance  to  enforce 
a  verbal  lease,  is  therefore  not  estopped  by  a  judgment  in  said 
court  from  bringing  a  subsequent  equitable  action  upon  the  oral 
agreement.282  A  judgment  in  unlawful  detainer  against  a  vendee 
of  land  does  not  estop  a  separate  suit  to  enforce  performance 
of  the  contract.283 

§  6516.  Title  terminated. — A  tenant  may  show  that  his  land- 
lord's title  has  terminated,  or  that  his  attornment  was  made 
under  mistake  of  fact  or  fraud.^s*  If  a  tenant  is  evicted  by  his 
landlord  from  a  substantial  part  of  the  premises,  but  still  con- 
tinues to  occupy  the  remainder  under  the  lease,  the  landlord 
cannot,  under  the  unlawful  detainer  act,  recover  possession  from 
the  tenant  by  reason  of  non-payment  of  rent  while  the  eviction 
continues.285  The  time  during  which  the  tenant  was  to  occupy 
the  land  must  have  expired  before  the  demand  is  made  for  the 
possession.  The  fact  that  the  agreement  under  which  the  defend- 
ant occupies  is  a  verbal  one,  and  that  by  its  terms  it  was  to  con- 
tinue two  years,  does  not  change  the  rule.^s^  a  partnership 
between  the  lessor  and  lessee  in  the  occupation  of  the  leased 
property  may  be  proved  as  a  defense  to  an  action  by  the  lessor 

277  Carmaek    v.    Drum,    27    Wash.  282  McMahon    v.    Whelan,    44    Or. 
382,  67  Pac.  808.  402,  75  Pac.  715;   Bond  v.  Chapman, 

278  Howe  V.  Parker,  18  Okla,  282,  34  Wash.  606,  76  Pae.  97. 
90  Pac.  15.  283  Id. 

279  Wash.  Bal.  Codes,  §  5550.    .  284  McDevitt    v.    Sullivan,    8    Cal. 

280  McGrew  V.  Lamb,  31  Wash.  485,  592;    Tewksbury  v.  Magraff,  33   Cal. 
72  Pae.  100.  237. 

281  Roberts    v.    Center,    26    Wash.  285  Skaggs  v.  Emerson,  50  Cal.  3. 
435,  67  Pac.  151.  286  Eogers  t.  Hackett,  49  Cal.  121. 
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to  recover  possession.^s^  a  tenant  having  assigned  his  lease  and 
possession  is  not  subject  to  an  action  for  forcible  or  unlawful 
detainer.288 

§  6517.  Claim  to  and  possession  of. — If  a  complaint  in  an 
action  to  recover  judgment  for  taxes  avers  that  the  tax  is  an 
assessment  of  defendants'  "claim  to  and  possession  of"  lands, 
an  answer  setting  up  as  new  matter  that  the  lands  are  public 
lands  of  the  United  States  contains  no  defense. -^^  Quiet  pos- 
session of  defendant  for  the  term  of  one  year  is  a  good  defense 
in  Montana.290 

§  6518.  The  judgment. — Judgment  for  the  plaintiff  shall  be 
entered  for  the  restitution  of  the  premises ;  and  if  the  proceedings 
be  for  an  unlawful  detainer  after  neglect  or  failure  to  perform 
the  covenants  of  a  lease,  or  failure  to  pay  rent,  the  judgment 
shall  declare  the  forfeiture  of  such  lease.  If  the  lease  or  agree- 
ment has  not  by  its  terms  expired,  and  the  only  default  claimed 
is  failure  to  pay  rent,  execution  will  not  issue  on  the  judgment 
for  five  days,  in  which  time  the  tenant,  or  any  subtenant,  or  any 
mortgagee  of  the  term,  may  pay  into  court,  for  the  landlord,  the 
rent,  interest,  and  damages  and  costs,  which  payment  satisfies 
the  judgment  and  restores  the  tenant  to  his  estate.  In  all  other 
cases  the  judgment  may  be  enforced  immediately.  If  the  judg- 
ment is  for  other  breaches  of  covenants  besides  payment  of  rent, 
a  subsequent  order  restoring  the  tenant  on  his  payment  of  the 
rent  and  damages  is  void.^^i  In  Washington,  only  double  dam- 
ages are  allowed,  besides  the  rent  found  due.^^s  The  jury  or  the 
court  shall  also  assess  the  damages  occasioned  to  plaintiff  by  any 
forcible  entry,  or  by  any  forcible  or  unlawful  detainer,  alleged 
in  the  complaint  and  proved  on  trial,  and  find  the  amount  of  any 
rent  due.  The  court  may,  at  its  discretion,  enter  judgment 
for  the  amount  of  the  damages  and  rent  found  due,  or  for  three 
times  the  amount  so  found.^s^     It  is  error  to  allow  a  greater 

287  Pico  V.  Cuyas,  47  Cal.  174.  140,   72  Pae.  922;   Idaho  Eev.  Codes, 

288  Ben  Lomond  Wine  Co.  v.  §§  5093,  5106;  Hunter  v.  Porter,  10 
Sladky,  141  Cal.  619,  75  Pac.  332.  Idaho,  72,  77  Pac.  434. 

2.89  People  V.   Frisbie,  31  Cal.  146.  293  Wash.  Bal.  Codes,  §  5542;  Bond 

290  Kennedy  v.  Dickie,  27  Mont.  70,  v.  Chapman,  34  Wash.  606,  76  Pac.  97. 
69  Pac.  672.  293  Cal.    Code   Civ.   Proc,   §    1174; 

291  Cal.  Code  Civ.  Proc,  §  1174;  Nolan  v.  Hentig,  138  Cal.  281,  71  Pac. 
Bateman  v.  Superior  Court,   139   Cal.  440. 
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sum  to  vendor  in  a  default  judgment  against  vendee  than  the 
sum  asked  for  in  the  complaint.-^^  A  judgment  in  forcible  entry 
and  detainer  against  a  vendee  of  land  does  not  estop  him  from 
bringing  a  separate  suit  to  enforce  performance  of  the  conti'act.-''^ 
There  is  no  impropriety  in  designating  rent  due  as  damages,  as 
every  person  who  suffers  detriment  from  the  unlawful  act  of 
another  may  recover  compensation  therefor  in  money  which  is 
called  damages.296  Rent  as  damages  may  be  allowed  for  the  time 
after  action  is  commenced.-^'^  The  court  has  authority,  under  a 
complaint  praying  for  one  month's  rent,  to  determine  from  the 
evidence  the  rent  due  at  the  time  of  the  trial,  and  render  judg- 
ment therefor.-^^  A  judgment  for  double  damages  alleged  in 
the  complaint  of  unlawful  detainer,  entered  by  the  court  on 
defendant's  default,  without  hearing  any  evidence,  is  unauthor- 
ized by  the  Washington  statute,-^* 

§  6519,  Execution  stayed  for  five  days. — If  forfeiture  is  solely 
on  account  of  non-payment  of  rent,  the  judgment  must  be  satisfied 
and  the  tenant  restored  on  payment  into  court  of  the  rent,  with 
interest  and  costs,  within  the  five  days  during  which  execution  is 
stayed ;  and  this  though  the  judgment  itself  be  for  treble  the  rent 
found  due.3°° 

§  6520.  Appeal. — An  order  quashing  the  writ  of  restitution 
issued  in  unlawful  detainer  is  reviewable  on  appeal  from  the 
final  judgment.^'^^  In  Utah,  an  appeal  from  judgment  of  the 
justice's  court  in  forcible  entry  and  unlawful  detainer  may  be 
taken  within  ten  days;  and  in  making  such  appeal  an  undertak- 
ing must  be  filed.^**^  jn  Oregon,  the  undertaking  must  guar- 
antee payment  of  twice  the  rental  value  of  the  premises,  should 
judgment  be  affirmed.^"^ 

294  Ruth  V.  Smith,  29  Colo.  154,  68  299  Ferguson   v.    Hoshi,    25    "Wash. 

Pac.  278.  664,  66  Pae.   105;   Wash.  Bal.  Codes, 

2i95  McMahon    v.    Whelan,    44    Or.  §  5090,  siibd.  2. 

402,  75  Pac.  715.  300  Cal.   Code   Civ.   Proc,   §    1174; 

296  Cal.  Civ.  Code,  §  3281;  Keyes  Owen  v.  Herzihoff,  2  Cal.  App.  622, 
V.    Moy   Jin    Mun,    136    Cal.    129,    68  84  Pac.  274. 

Pac.  476.  301  State    v.    Superior    Court,    49 

297  Cal.  Civ.  Code,  §  3283.  Wash.  203,  94  Pac.  924. 

298  Nolan  V.  Ilentig,  138  Cal.  281,  302  Hoffman  v.  Lewis,  31  Utah,  179, 
71    Pac.    440.      Contra,    see    State    v.  87  Pac.  167. 

Pittenger,    37    Wash.    384,    79    Pac.  303  Wolfer   v.    Hurst,    50    Or.    218, 

942.  91  Pac.  366. 


^  UO-l  i.X)fi(!lHL£   iSNTKY — UNLAWFUL   DETAINEE.  3578 


FOR]\IS— FORCIBLE  ENTRY  AND  DETAINER. 

§  6521.     Complaint — For  forcible  entry. 

Form  No.  1752. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  at  the  time  hereinafter  mentioned  he  was  in  the 
peaceable  and  actual  possession  of  all  that  certain  piece  or  par- 
cel of  land  [describe  the  premises],  and  of  the  dwelling-house, 
barns,  and  sheds  thereon. 

II.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  and  while  the  plain- 
tiff was  so  in  possession  of  said  land  and  premises,  the  defend- 
ant, with  violence  and  a  strong  hand,  and  by  force,  entered 
thereon,  and  in  a  forcible  manner  ejected  said  plaintiff,  and  put 
him  out  of  said  lands  and  tenements,  and  broke  the  doors  and 
windows  of  said  house,  and  tore  down  and  destroyed  said  barn 
and  sheds  [set  out  the  facts  showing  a  forcible  entry],  contrary 
to  the  form  of  the  statute,  and  to  the  damage  of  the  plaintiff 
in  the  sum  of  .  .  .  dollars. 

[Or,  if  the  action  is  brought  under  the  second  clause  of  sec- 
tion 1159  of  the  California  Code  of  Civil  Procedure,  or  other 
similar  statute,  allege  in  place  of  the  foregoing,  as  follows: 

II.  That  afterward,  to-wit,  on  the  .  .  .  day  of  .  .  .,  19..,  and 
while  the  plaintiff  was  so  in  possession  of  said  land  and  premises, 
the  defendant  peaceably  entered  thereon,  and  afterwards,  and 
on  the  same  day,  forcibly  turned  out  and  expelled  the  plain- 
tiff therefrom  [or  if  the  eviction  was  by  threats,  and  menacing 
conduct,  state  the  facts  in  regard  thereto],  contrary  to  the  form 
of  the  statute,  and  to  the  damage  of  the  plaintiff  in  the  sum 
of  .  .  .  dollars.] 

III.  That  the  said  defendant  unlawfully  withholds  and  keeps 
possession  of  said  land  and  premises,  and  has  so  held  and  kept 
possession  of  the  same  at  all  times  since  the  said  .  .  .  day  of 
.  .  .,  19..     ^ 

IV.  That  in  consequence  of  said  acts  the  plaintiff  has  been 
deprived  of  the  rents,  issues,  and  profits  of  said  land  and  premises, 
to  his  damage  in  the  sum  of  .  .  .  dollars. 

[Demand  of  Judgment,  and  Veruicatton.] 
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§  6522.    Complaint — For  forcible  entry  and  forcible  detainer. 

Form  No.  1753. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

First.     For  a  first  cause  of  action : 

I  and  II.   [As  in  preceding  form.] 

Second.     For  a  second  cause  of  action: 

I.  That  the  said  defendant,  by  force  and  with  a  strong  hand 
[or  by  menaces  and  threats  of  violence,  stating  the  facts],  unlaw- 
fully holds  and  keeps  possession  of  said  land  and  premises  in  the 
first  cause  of  action  mentioned,  and  has  so  held  and  kept  pos- 
session of  the  same  at  all  times  since  the  said  .  .  .  day  of  ... , 
19.  .  ,  contrary  to  the  form  of  the  statute. 

II.  That  the  plaintiff  was  on  the  day  last  aforesaid,  and  still 
is,  entitled  to  the  possession  of  said  lands  and  premises. 

III.  That  in  consequence  of  said  acts,  the  plaintiff  has  been 
deprived  of  the  rents,  issues,  and  profits  of  said  lands  and  prem- 
ises, to  his  damage  in  the  sum  of  .  .  .  dollars. 

[Demand  op  Judgment,  and  Verification.] 

§  6523.  Complaint — For  forcible  detainer,  under  subdivision 
1  of  section  1160  of  the  California  Code  of  Civil  Procedure. 

Form  No.  1754. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  he  was  well  entitled 
to  the  possession  of  the  following  described  premises  [describe  the 
same]  and  on  that  day  the  defendant  peaceably  [or  otherwise, 
according  to  the  fact],  but  without  right  so  to  do,  entered  and 
took  possession  of  the  same,  and  from  that  day  hitherto  has 
kept,  and  still  holds  and  keeps,  possession  of  the  same  unlawfully 
and  by  force  [or  by  menaces  and  threats  of  violence,  stating 
the  same],  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided. 

II.  [If  any  special  injury  has  been  done  the  property  by  the 
defendant,  allege  the  same,  and  state  amount  of  damages.] 

III.  That  in  consequence  of  the  said  unlawful  acts  of  the  said 
defendant,  the  plaintiff  has  been  deprived  of  the  rents,  issues, 
and  profits  of  said  land  and  premises  ever  since  said  .  .  .  day 
of  .  .  . ,  19.  .  ,  to  his  damage  in  the  sum  of  .  .  .  dollars. 

[Demand  of  Judgment,  and  Verification.] 
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§  6524.  Complaint — For  forcible  detainer,  under  the  second 
clause  of  section  1160  of  the  California  Code  of  Civil  Procedure. 

Form  No.  1755. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  at  the  time  hereinafter  mentioned,  and  for  five  days 
previous  thereto,  he  was  in  the  peaceable  and  actual  possession 
and  occupation,  and  entitled  to  the  possession  of  all  that  certain 
piece  or  parcel  of  land  [describe  the  premises],  and  of  the 
dwelling-house,  barns,  and  sheds  thereon. 

II.  That  on  the  .  .  .  day  of  .  .  . ,  19..  ,  in  the  night-time 
[or,  during  the  absence  of  the  plaintiff],  the  defendant  unlaw- 
fully entered  upon  said  lands  and  tenements,  and  took  posses- 
sion of  the  same. 

III.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  at  .  .  . ,  the  plaintiff 
made  a  demand  in  writing  upon  the  defendant,  to  deliver  up  to 
the  plaintiff  the  possession  of  said  land  and  premises  held  as 
aforesaid;  but  the  defendant  neglected  and  refused  for  the  period 
of  five  days  after  such  demand,  and  at  all  times  since,  to  sur- 
render the  possession  of  the  same  to  the  plaintiff,  and  still  holds 
and  continues  in  possession  of  said  premises,  against  the  form 
of  the  statute. 

IV.  That  in  consequence  of  said  acts,  the  plaintiff  has  been 
deprived  of  the  rents,  issues,  and  profits  of  said  land  and  prem- 
ises, to  his  damage  in  the  sum  of  .  .  .  dollars,  and  has  sustained 
damage  for  waste  and  injury  committed  thereon  in  the  sum  of 
.  .  .  dollars. 

[Demand  of  Judgment,  and  Verification.] 

§  6525.  Complaint — Unlawful  detainer — Holding  over  after 
rent  due. 

r^         ,  Form  No.  1756. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  or  about  the  .  .  .  day  of  .  .  . ,  19. .  ,  the  said  plain- 
tiff by  a  .  .  .  lease,  made  on  or  about  the  said  day  at  ... , 
county  of  ... ,  leased,  demised,  and  let  to  the  said  defendant, 
of  the  said  .  .  . ,  county  of  ... ,  the  premises  situate,  lying,  and 
being  in  the  county  of  ... ,  state  of  ... ,  and  described  as 
follows,  to-wit  [describe  premises],  to  have  and  to  hold  the  said 
premises,  to  the  defendant,  for  the  term  of  .  .  ,  months  thence  next 
ensuing,  at  the  monthly  rent  of  .  .  .  dollars,  pa3"able  in  advance. 

II.  That  by  virtue  of  said  lease  the  defendant  went  into  the 
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possession   and   occupation   of  the   demised   premises,   and   still 
continues  to  hold  and  occupy  the  same. 

III.  That  according  to  the  terms  of  said  lease  there  became 
due,  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  for  the  rent  of  said  prem- 
ises, the  sum  of  .  .  .  dollars. 

IV.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  and  within  one  year 
after  said  rent  became  due  as  aforesaid,  by  the  terms  of  said 
lease,  demand  in  writing  was  made  by  the  plaintiff  of  .  .  . 
[the  lessee],  for  payment  thereof,  or  that  he  surrender  the  pos- 
session of  said  premises  held  as  aforesaid,  to  the  plaintiff,  within 
three  days,  but  said  defendant  neglected  and  refused,  for  the 
space  of  three  days  after  said  demand  as  aforesaid,  to  quit  the 
possession  of  the  said  demised  premises,  or  to  pay  the  rent  thereof 
due  and  unpaid  as  aforesaid,  and  the  same  still  remains  due 
and  unpaid ;  that  a  copy  of  said  demand  is  hereunto  annexed  and 
made  a  part  of  this  complaint. 

V.  That  said  defendant  unlawfully  holds  over  and  continues 
in  the  possession  of  the  said  premises,  after  default  in  the  pay- 
ment of  the  rent  as  aforesaid,  and  without  the  permission  of 
the  plaintiff;  by  reason  whereof  the  plaintiff  has  sustained  dam- 
ages in  the  sum  of  .  .  .  dollars. 

Wherefore,  the  said  plaintiff  prays  judgment: 

1.  For  the  restitution  of  said  premises. 

2.  For  the  sum  of  .  .  .  dollars,  damages  for  waste  and  injury, 
wad  for  the  detention  of  said  premises. 

iJ.  For  the  sum  of  .  .  .  dollars,  rent  due  as  aforesaid. 
4.  That  said  damages  and  rent  money  may  be  trebled. 
6.  For  the  costs  of  this  action. 

§  6526.    Complaint — For  holding  over  after  expiration  of  term. 

Form  No.  1757. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  or  about  the  .  .  .  day  of  .  .  .,  19..  ,  said  plain- 
tiff, by  a  .  .  .  lease  made  on  or  about  the  said  day,  at  the  .  .  . , 
county  of  ... ,  leased,  demised,  and  let  to  the  said  defendant, 
of  ... ,  county  of  ... ,  the  premises  situate,  lying,  and  being 
in  the  .  .  . ,  county  of  ... ,  state  of  ... ,  and  described  as  fol- 
lows, to-wit  [describe  property],  to  have  and  to  hold  the  said 
premises,  to  the  defendant,  for  the  term  of  .  .  .  years  from  the 
.  .  .  day  of  .  .  . ,  19. .  ,  at  the  yearly  rent  of  .  .  .  dollars,  pay- 
able ...  in  advance. 
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II.  That  by  virtue  of  said  lease,  said  defendant  went  into 
possession  of  said  premises,  and  he  and  others  under  him  still 
continue  to  hold  and  occupy  the  same. 

III.  That  the  term  for  which  said  premises  were  demised  as 
aforesaid  has  terminated,  and  that  the  said  defendant  holds 
over  and  continues  in  possession  of  the  said  demised  premises, 
without  the  permission  of  the  said  plaintiff,  and  contrary  to  the 
terms  of  said  lease. 

IV.  That  the  said  plaintiff  since  the  expiration  of  the  term 
for  which  said  premises  were  demised  as  aforesaid,  to-wit,  on 
the  .  .  .  day  of  ... ,  19 . .  ,  made  demand  in  writing  of  the 
said  defendant  to  deliver  up  and  surrender  to  him  the  possession 
of  said  premises. 

V.  That  more  than  three  days  have  elapsed  since  the  makin» 
of  such  demand,  and  the  defendant  has  refused  and  neglected, 
for  the  space  of  three  days  after  such  demand,  to  quit  the  pos- 
session of  said  demised  premises,  and  still  does  refuse,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

VI.  That  the  monthly  value  of  the  rents  and  profits  of  the 
said  premises  is  the  sum  of  .  .  .  dollars. 

"Wherefore,  the  said  plaintiff  prays  judgment: 

1.  For  the  restitution  of  the  said  premises,  and  for  damages 
for  the  rents  and  profits  of  said  premises. 

2.  That  such  damages  may  be  trebled  as  damages  for  the  occu- 
pation and  unlawful  detention  and  holding  over  of  the  same, 
amounting  to  the  sum  of  .  .  .  dollars  per  month,  and  for  the 
costs  of  this  action. 

§  6527.    Answer — For  forcible  entry  and  detainer. 

Form  No.  1758. 
[Title.] 

The  defendant  answers  to  the   complaint,  and  denies: 

I.  That  plaintiff  was  at  the  time  stated,  or  at  any  time,  in 
the  actual  or  peaceable  or  exclusive  possession  of  the  property 
described  in  the  complaint,  or  any  part  thereof. 

II.  Denies  that  defendant  broke  into  the  premises  of  the  plain- 
tiff, as  alleged,  or  in  any  manner,  or  at  all. 

III.  Denies  that  plaintiff  suffered  any  damage  by  such  alleged 
breaking,  or  in  any  manner,  or  by  any  means,  either  as  alleged 
in  the  complaint  or  at  all.  [Traverse  the  allegations  of  the 
complaint  specially.] 
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§  6528.  Summons  in  forcible  entry  and  forcible  and  unlaw- 
ful detainer. 

Form  No,  1759. 
[Title.] 

The  People  of  the  State  of  California  send  greeting  to  A.  B., 

Defendant. 

You  are  hereby  directed  to  appear  and  answer  the  complaint 
in  an  action  entitled  as  above,  brought  against  you  in  the  .  .  . 
court  of  the  .  .  .  county  of  ... ,  state  of  California,  within 
three  days  after  the  service  on  you  of  this  summons. 

And  you  are  hereby  notified  that  unless  you  appear  and  an- 
swer as  above  required  the  said  plaintiff  will  apply  to  the  court 
for  the  relief  demanded  in  the  complaint. 

Given  under  my  hand,  etc. 

§  6529.    Notice  to  pay  rent  or  quit. 
Form  No.  1760. 

To  A.  B.,  tenant  in  possession: 

Within  three  days  after  the  service  on  you  of  this  notice,  you 
are  hereby  required  to  pay  the  rent  of  the  premises  hereinafter 
described,  and  of  which  you  now  hold  possession,  said  rent 
amounting  to  the  sum  of  .  .  .  dollars,  being  the  rent  from  the 
.  .  ,  day  of  .  .  .  ,  19. .  ,  to  the  .  .  .  day  of  .  .  .  ,  19. .  ,  or  deliver 
up  possession  of  the  said  premises  herein  described,  within  said 
three  days  after  service  on  you  of  this  notice,  said  delivery  of 
possession  to  be  made  to  C.  D.,  who  is  hereby  authorized  to  re- 
ceive possession  thereof,  or  any  rent  due  and  unpaid  from  you, 
or  legal  proceedings  will  be  instituted  against  you  to  recover 
possession  of  said  premises,  with  treble  rents. 

Said  premises  are  situated  in  the  county  of  ... ,  state  of 
California,  and  described  as  follows:  [Give  description  suflS- 
ciently  definite  to  designate  the  premises.] 

Dated  this  .  .  .  day  of  .  .  . ,  19. . 

E.  F.,  [owner,  or  one  entitled  to  the  possession.] 

§  6530.    Judgment  in  unlawful  detainer. 

Form  No.  1761. 
[Title.] 

This  cause  coming  on  for  hearing  this  .  .  .  day  of  .  .  . ,  19.  ,  , 

plaintiff  appearing  in  person  and  by  his  attorney,  R.  S.,  Esq., 
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and  defendant  appearing  in  person  and  by  his  attorney,  T.  W., 
Esq.,  and  a  jury  trial  having  been  waived  by  both  parties  in 
open  court,  the  court  having  heard  the  testimony  and  considered 
the  evidence,  and  finding^s  of  facts  and  conclusions  of  law  hav- 
ing been  waived  by  the  parties  hereto : 

It  now  appears  to  the  court,  that  all  of  the  allegations  of 
plaintiff's  complaint  are  true;  that  on  the  .  .  .  day  of  .  .  . ,  19. ,  , 
and  for  [several]  months  prior  thereto,  defendant  held  posses- 
sion of  those  certain  premises  located  in  the  county  of  ... , 
state  of  California,  and  more  particularly  described  as  follows, 
to-wit:  [description],  under  and  by  virtue  of  a  [written,  or 
oral]  lease  [if  a  written  lease,  designate  it  by  names,  dates,  and 
registration  of  same,  if  recorded]  ;  that  on  the  said  .  .  .  day  of 
.  .  .,  19..  ,  there  was  due  and  owing  to  plaintiff  from  defend- 
ant under  said  lease  for  the  rent  of  said  premises,  the  sum  of 
.  .  .  dollars ;  that  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  due  and  proper 
demand  in  writing  was  made  by  plaintiff  of  defendant  for  the 
payment  thereof,  or  that  he  surrender  the  possession  of  said 
premises  within  three  days;  that  defendant  neglected  and  re- 
fused, for  the  space  of  three  days  after  said  demand,  to  quit 
the  possession  of  the  said  premises,  or  to  pay  the  rent  thereof  due 
and  unpaid  as  aforesaid;  that  there  is  now  due  and  owing  as 
rent  upon  said  premises  the  sum  of  .  .  .  dollars,  being  the  rent 
from  the  .  .  .  day  of  .  .  . ,  19. .,  to  the  present  time;  and  that^^ 
defendant  does  now  unlawfully  continue  in  the  possession  of  tht. 
said  premises;  that  said  lease  has  not  by  its  terms  expired;  that 
in  addition  to  the  money  due  for  rent,  plaintiff  has  suft'ered 
damages  for  waste  and  injury,  and  for  the  detention  of  said 
premises  in  the  sum  of  .  .  .  dollars. 

Now,  therefore,  it  is  ordered,  adjudged,  and  decreed: 

1.  That  plaintiff'  be  restored  to  the  possession  of  said  premises. 

2.  That  plaintiff  have  judgment  against  defendant  for  the  sum 
of  .  .  .  dollars  [rent  due  and  damages,  or  treble  the  amount], 
and  costs  of  this  action. 

3.  That  the  agreement  of  lease  entered  into  between  plaintiff 
and  defendant  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  and  recorded  in 
volume  ...  of  covenants,  at  page  .  .  . ,  in  the  records  of  county 
recorder  of  .  .  .  county,  California,  be  forfeited  by  defendant, 
and  the  same  is  hereby  canceled. 

4.  That  execution  shall  not  issue  hereon  until  after  five  days 
from  the  date  of  entry  of  this  judgment,  during  which  five  days 
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payment  may  be  made  into  court,  for  plaintiff,  of  the  amount 
found  due  as  rent,  with  interest  thereon,  and  the  damages  found 
for  the  unlawful  detainer,  and  the  costs  of  this  action,  where- 
upon this  judgment  shall  be  satisfied  and  defendant  shall  be 
restored  to  his  estate  under  said  agreement  of  lease,  and  said 
agreement  shall  continue  in  force  according  to  the  terms  thereof. 

[No.  4  to  be  used  in  case  default  is  in  payment  of  money, 
only.] 

Done  this  .  .  .  day  of  .  .  . ,  19. . 

A.  B.,  Judge. 

§  6531.    Judgment  in  forcible  entry  and  detainer. 

Form  No.  1762. 
[Title.] 

This  action  having  been  tried  before  the  court  and  a  jury, 
plaintiff  appearing  by  A.  B.,  Esq.,  his  attorney,  and  defendant 
appearing  by  C.  D.,  Esq.,  his  attorney,  and  the  issues  having  been 
tried,  and  the  jury  having  returned  their  verdict  that  the 
plaintiff  was  on  the  .  .  .  day  of  .  .  . ,  19.  .,  in  the  peaceable  and 
actual  possession  of  all  that  certain  piece  or  parcel  of  land  here- 
inafter described,  and  of  the  dwelling-house,  barns  [etc.]  thereon; 
that  on  said  date,  and  while  plaintiff  was  so  in  possession  of  said 
premises,  the  defendant  did,  with  violence  and  by  force,  enter 
thereon,  and  in  a  forcible  manner  eject  said  plaintiff  and  put 
him  out  of  said  premises  [state  any  other  finding  of  acts  done], 
contrary  to  the  form  of  the  statute,  and  to  the  damage  of  the 
plaintiff  in  the  sum  of  .  .  .  dollars;  that  said  defendant  unlaw- 
fully withholds  and  keeps  possession  of  said  land  and  premises, 
and  has  so  held  and  kept  possession  of  the  same  at  all  times 
since  said  .  .  .  day  of  .  ,  . ,  19. .  ;  that  in  consequence  of  said 
acts  the  plaintiff  has  been  deprived  of  the  rents,  issues,  and 
profits  of  said  land  and  premises,  to  his  damage  in  the  sum  of 
.  .  .  dollars. 

Now,  therefore,  it  is  ordered,  adjudged,  and  decreed: 

That  plaintiff  be  restored  to  the  full  and  peaceable  possession 
of  the  said  premises,  situated  in  the  county  of  ... ,  state  of  Cali- 
fornia, and  more  particularly  described  as  follows,  to-wit: 
I  Description.] 

That  defendant  be  ousted  and  ejected  therefrom;  and  that 
C'^cndant  be  and  he  is  hereby  enjoined  from  molesting  or  dis- 
t\:rbing  plaintiff  in  the  peaceable  possession  of  said  premises. 
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That  plaintiff  have  judgment  against  defendant  for  the  sum 
of  .  .  .  dollars  [treble]  damages  for  waste  and  injury,  and  for 
the  detention  of  said  premises. 

That  a  writ  of  restitution  issue  hereon  commanding  the 
sheriff  to  oust  and  eject  the  defendants,  and  all  of  them,  from 
the  lands  and  premises  hereinbefore  described,  and  to  deliver 
unto  the  said  E.  F.,  plaintiff,  the  possession  of  said  lands  and 
premises;  [and  enjoining  the  defendants,  and  all  of  them,  from 
molesting  plaintiff  in  the  peaceable  possession  of  said  lands  and 
premises;]  and  further  requiring  the  sheriff  to  satisfy  the  judg- 
ment for  damages  and  costs,  herein  rendered,  together  with  ail 
accruing  costs,  out  of  the  personal  property  of  said  judgment 
debtors,  or,  if  sufficient  personal  property  of  said  judgment 
debtors  cannot  be  found,  then  out  of  the  real  property  belonging 
to  them  on  the  day  whereon  this  judgment  is  docketed,  or  at 
any  time  thereafter,  in  manner  and  form  according  to  the  statutes 
providing  therefor. 

Done  this  .  .  .  day  of  .  .  . ,  19. .. 

E-.  S.,  Judge  of  said  Court. 

§  6532.    Writ    of   restitution — Forcible    entry   and   unlawful 

detainer. 

,  Form  No.  1763. 

[Title.] 

The  People  of  the  State  of  California,  to  the  Sheriff  of  the  County 

of  ... ,  greeting  : 

Whereas,  on  the  .  .  .  day  of  .  .  . ,  19. .,  E.  F.,  as  plaintiff,  recov- 
ered judgment  in  the  said  superior  court  of  the  ,  .  . ,  county  of 
.  .  . ,  against  G.  H.,  defendant,  for  the  restitution  of  certain  prem- 
ises in  said  judgment  and  hereinafter  described,  and  also  for  the 
sum  of  .  .  .  dollars,  treble  rents  for  the  detention  of  said  prem- 
ises, .  .  .  dollars  damages,  and  .  .  .  dollars  costs  of  suit,  as  ap- 
pears to  us  of  record,  and  which  judgment  was  docketed  in  the 
clerk's  office  of  said  court  on  the  .  .  .  day  of  .  ,  .,  19..  ,  [or 
that  a  transcript  of  the  docket  of  said  judgment  was  filed  in  the 
office  of  the  county  recorder  of  the  county  of  .  .  .  ,  on  the  .  .  . 
day  of  .  .  .  ,  19. .,  to  be  used  when  a  judgment  of  a  justice  court 
is  so  recorded]  : 

Now,  therefore,  you  the  said  sheriff,  are  hereby  commanded 
to  deliver  to  the  said  E.  F.,  plaintiff,  the  possession  of  the  lands 
and  premises  in  said  judgment,  described  as  follows:  [Descrip- 
tion.] 
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And  whereas,  the  sum  of  .  .  .  dollars,  treble  rents,  .  .  .  dol- 
lars, damages,  and  .  .  .  dollars,  costs,  are  now,  at  the  date  of  this 
writ,  due  on  said  judgment,  you,  the  said  sheriff,  are  hereby  fur- 
ther required  to  satisfy  said  judgment,  and  all  accruing  costs,  out 
of  the  personal  property  of  said  judgment  debtor,  G.  H, ;  or,  if 
sufficient  personal  property  of  said  debtor  cannot  be  found,  then 
out  of  the  real  property  in  your  county  belonging  to  him  on 
the  day  whereon  said  judgment  was  docketed  in  the  aforesaid 
.  .  .  county,  or  at  any  time  thereafter;  and  make  return  of  this 
writ  within  [twenty-five]  days  after  your  receipt  hereof,  with 
what  you  have  done  indorsed  hereon. 
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CHAPTER  CXLVIIL 

TRESPASS. 

§  6533.  Trespass  versus  nuisance — Limitations. — An  action 
for  trespass  upon  real  property  is  limited  to  three  years  after  the 
trespass.^  It  is  sometimes  quite  difficult  to  distinguish  a  trespass 
from  a  nuisance.  The  courts  of  England  often  experienced 
difficulty  in  determining  whether  trespass  or  case  was 
the  right  remedy.  The  same  difficulty  arises  under  the 
codes,  when  the  statute  of  limitations  is  invoked.  One 
of  the  best  tests  by  which  to  distinguish  trespass  is  found  in  the 
answer  to  the  question,  When  was  the  damage  done?  If  the 
damage  does  not  come  directly  from  the  act,  but  is  simply  an 
after-result  from  the  act,  it  is  essentially  consequential,  and  not 
a  trespass.  It  is  the  difference  between  striking  another  with  a 
stick  and  placing  the  stick  in  his  way  so  he  runs  into  it ;  between 
running  water  onto  another's  land  and  building  a  dam  on  your 
own  land  so  the  water  backs  up  and  onto  the  other's  land.  It  is 
no  dispossession,  no  ouster,  nor  even  a  trespass,  to  flow  water 
backward  on  another  person's  land.  It  is  denominated  in  law  a 
nuisance,  and  the  only  modern  remedy  is  by  an  action  on  the  case. 2 
The  escaping  of  sewage  and  gases  onto  plaintiff's  premises  to  his 
damage  is  a  nuisance,  and  not  trespass. ^  Recovery  cannot  be  had 
for  timber  killed  without  the  statutory  period,  even  though  it 
may  not  have  rotted  until  within  the  period.* 

§  6534.  Abatement  of  action. — At  common  law  a  trespass  dies 
with  the  trespasser.^  In  California,  section  1584  of  the  Code  of 
Civil  Procedure  has  changed  the  rule.  It  provides  that  "any 
person  or  his  personal  representatives  may  maintain  an  action 
against  the  executor  or  administrator  of  any  testator  or  intestate 
who  in  his  lifetime  has  wasted,  destroyed,  taken,  or  carried  away, 

1  Cal.  Code  Civ.  Proc,  §  338.  390,  9  Pac.  430 ;  DoBahue  v.  Stockton 

2  Hicks  V.  Drew,  117  Cal.  305-309,  Gas  etc.  Co.,  6  Cal.  App.  276,  92  Pat}. 
49  Pac.  189 ;  Daneri  v.  Southern  Cali-       196, 

fornia  Ry.  Co.,  122  Cal.  507,  55  Pac.  4  Park  v.  Northport   Smelting  eto. 

243.  Co.,  47  Wash.  597,  92  Pac.  442. 

3  Cameron  v.  San  Francisco,  68  Cal.  5  O'Connor  v.  Corbitt,  3  Cal.  370. 
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or  converted  to  his  own  use,  the  goods  or  chattels  of  any  such 
person,  or  committed  any  trespass  on  the  real  estate  of  such 
person." 

§  6535.  Agent. — If  the  trespass  has  been  committed  by  one 
acting  as  the  agent  of  the  defendant,  it  may  be  so  alleged.*^ 
Where  two  of  the  defendants  actuallj'  committed  the  act,  and  a 
third  defendant  instigated  and  employed  them  to  do  it,  it  may 
be  so  alleged.^ 

§  6536.  Assignee. — An  assignee  in  trust  for  the  benefit  of 
creditors  may  maintain  an  action  of  trespass  against  any  person 
who  interferes  with  the  assigned  property.^  A  claim  for  dam- 
ages caused  by  a  trespass  on  land  is  assignable,  and  the  assignee 
may  maintain  an  action  to  recover  the  same.^  An  assignee  of  a 
lessee  of  state  land  may  sue  in  his  own  name.^° 

§  6537.  Co-trespassers — Allegation  of. — If  it  be  sought  to 
charge  another  with  the  trespass,  at  whose  instigation  and  re- 
quest the  trespass  was  committed  singly,  it  may  be  alleged  as 
follows:  "That  on  the  [etc.],  one  A.  B.,  at  the  instigation  and 
request  of  the  defendant,  and  being  by  him  employed  thereto 
and  assisted  therein,  broke  and  entered,"  etc.  Or,  if  it  be 
sought  to  make  both  co-trespassers,  it  may  be  alleged:  ''That 
on  [etc.],  the  defendant  A.  B.,  at  the  instigation  and  request 
of  the  defendant  C.  D.,  being  by  him  employed  thereto  and 
assisted  therein,  broke  and  entered,"  etc.^^  For  all  persons  who 
direct  or  request  another  to  commit  a  trespass  are  liable  as  co- 
trespassers.i2  "Where  a  trespass  has  been  committed  by  two  or 
more,  by  joint  act  or  co-operation,  they  are  all  trespassers,  and 
liable,i3  jf  they  acted  in  concert,  or  the  act  of  one  naturally  pro- 
duced the  act  of  the  other.^*    Where  several  defendants  are  de- 

«  St.   John  V.   Griffith,   1   Abl3.   Pr.  12  2  Hill,  on  Torts,  293 ;  Hering  v. 

39.  Hoppock,  15  N.  Y.  413. 

7  Ives  V.  Humphreys,  1  E.  D.  Smith,  13  2  Hill,  on  Torts,  292 ;  Hair  v. 
196.  Little,  28  Ala.  236.     See,  also,  Hous- 

8  McQueen  v.  Babcock,  41  Barb.  ton  v.  Nord,  39  Minn.  490,  40  N.  W. 
337.  568. 

9  More  V.  Massini,  32  Cal.  590.  14  Brooks  v.   Clarke,   6   Taunt.   29. 

10  Sequim  v.  Bugge,  49  Wash.  127,  See  McCloskey  v.  Powell,  123  Pa.  St. 
94  Pac.  922.  62,  10  Am.  St.  Eep.  513,  16  Atl.  420  ; 

11  Ives  V.  Humphreys,  1  E.  D.  State  v.  Smith,  78  Me.  260,  57  Am. 
Smith,  196.  Rep.  802,  4  Atl.  412. 
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dared  against  jointly,  but  no  joint  trespass  is  proved,  the  plain- 
tiff can  introduce  evidence  of  a  several  trespass  against  one  of 
the  defendants,  and  recover  against  such  defendant.  Aliter, 
if  a  joint  trespass  has  been  proved.^^  It  is  not  necessary  for 
plaintiff  to  allege  the  particular  acts  of  trespass  done  by  each 
trespasser.!^ 

§  6538.  Measure  of  damages. — The  cost  of  restoring  the  land 
to  its  former  condition,  or  the  diminution  in  value  of  the  whole 
property  by  reason  of  the  trespass,  whichever  is  the  lesser  amount, 
IS  the  actual  measure  of  damages  for  trespass.'^'''  It  is  competent 
for  defendant  to  show  that  part  of  the  damage  was  done  by  cattle 
and  sheep  of  plaintiff  and  others.^^  Damage  directly  resulting 
from  the  trespass,  but  ensuing  after  the  commencement  of  the 
action,  may  be  recovered  without  filing  a  supplemental  com- 
plaint.i9 

§  6539.  Damages — Exemplary  and  punitive. — Exemplary  or 
vindictive  damages  cannot  be  recovered  for  a  trespass  not 
malicious  in  its  character.^^  And  the  rule  of  damages  depends 
upon  the  presence  or  absence  of  fraud,  malice,  or  oppression. 
In  the  absence  of  such  circumstances,  the  rule  is  compensation 
merely,  and  this  refers  solely  to  the  injury  done  to  the  prop- 
erty, and  not  collateral  or  consequential  damages  resulting  to 
the  owner.2i  a  party  committing  a  trespass  can  be  made  liable 
for  such  damages  only  as  are  the  proximate  result  of  the  tres- 
pass.22  The  right  of  the  plaintiff  to  recover  damages  is  not 
affected  by  the  fact  that  the  trespass  was  not  willful.^^  Where 
trespass  is  committed  from  wanton  or  malicious  motives,  or  from 
a  reckless  disregard  of  the  rights  of  others,  or  under  circumstances 
of  great  hardship  or  oppression,  the  rule  of  mere  compensation  is 

15  McCarron  v.  O'Connell,  7  Cal.  Morgan  v.  EeyDoMs.  1  Mont.  163. 
152.  20  Selden   v.   Cashman,   20  Cal.   56, 

16  Commonwealth  Co.  v.  Nunn,  17  81  Am.  Dec.  93 ;  Gardner  v.  Lovegren, 
Colo.  App.  117,  67  Pac.  342.  27    Wash.    356,   67    Pae.    615;    Wash. 

17  Enid  etc.   Ry.   Co.   v.   Wiley,   14  Bal.  Codes,  §§  5656,  5657. 

Okla.  310,  78  Pac.  96.  2i  Dorsey  v.  Manlove,  14  Cal.  553. 

18  Pacific  Live  Stock  Co.  v.  Mur-  22  Story  v.  Eobinson,  32  Cal.  205. 
ray,  45  Or.  103,  76  Pac.  1079.                     See  Empire  Gold  Min.  Co.  v.  Bonanza 

l»  Cosgriif  V.  Miller,  10  Wyo.  190,  Gold   Min.    Co.,    67    Cal.   406,   7   Pac. 

98   Am.   St.   Rep.   977,   68   Pac.   206;  810;  Patchen  v.  Keeley,  19  Nev.  404, 

Cal.  Civ.  Code,  §  3283;   McLennan  v.  14  Pac.  347. 

Ohmen,    75    Cal.    558,    17    Pac.    687;  23  Maye  v.  Yappen,  23  Cal.  306. 
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not  enforced,  and  punitive  or  exemplary  damages  may  be  en- 
forced.-* Defendant  who  had  constructed  a  bulkhead  which 
stood  two  years,  and  gave  way  under  heavy  floods,  is  not  liable 
for  exemplary  damages.^^  A  complaint  for  trespass  to  real  prop- 
erty must  contain  a  specific  and  certain  averment  of  the  actual 
damage  done  to  the  property,  even  though  exemplary  damages 
may  be  claimed  for  injury  thereto  under  circumstances  of  ag- 
gravation, and,  if  the  actual  damage  to  the  property  is  not  averred 
with  certainty,  a  demurrer  for  uncertainty  on  that  ground  should 
be  sustained.-^ 

§  6540.  Designation  of  land. — The  lines  of  a  quarter-section 
of  government  land,  distinctly  marked  by  natural  boundaries 
and  stakes  placed  at  convenient  distances,  so  that  the  lines  can 
be  readily  traced,  are  sufficient  to  authorize  an  action  for  tres- 
pass thereon  under  the  provisions  of  the  act  pf  April  11,  1850.2^ 
When  two  mining  claims  adjoin  each  other,  the  ignorance  of  the 
owners  of  one  company  of  the  dividing-line  will  not  excuse  a 
trespass  upon  the  land  of  another.^s  Where  the  town  is  sub- 
divided intermediate  the  trespass  and  the  commencement  of  the 
action,  the  trespass  may  be  laid  to  have  been  done  in  the  original 
town.29  jj2  an  action  to  recover  damages  for  a  trespass  alleged 
to  have  been  committed  on  the  south  half  of  a  certain  land  claim, 
evidence  of  the  wrong  must  be  confined  to  the  particular  tract  of 
land  described  in  the  complaint.^o  The  description  of  the  prem- 
ises in  the  complaint  as  a  mining  claim  of  certain  dimensions, 
with  a  reference  to  the  location  certificate  and  the  patent  for 
metes  and  bounds,  is  suffieient.^^ 

§  6541.  On  navigable  waters. — One  has  a  right  to  use  the 
channel  of  a  navigable  stream  for  floating  logs  at  all  stages  of  the 
water,  and  such  use  when  the  water  is  above  the  line  of  the  mean 

24  Dorsey  v.  Manlove,  14  Cal.  553.  See  the  case  of  Stockton  v,  Garfrias, 
See    Cal.    Civ.    Code,    §§    3294,    3346;       12  Cal.  315. 

Gorman    v.    Southern    Pacific    Co.,    97  28  Maye    v.    Yappen,    23    Cal.   306. 

Cal.  1,  33  Am.  St.  Rep.  157,  31  Pac.  See  Nevada  County  etc.  Canal  Co.  v. 

1112;  Pearson  v.  Zehr,  138  111.  48,  32  Kidd,  37  Cal.  282. 
Am.  St.  Rep.  113,  29  N.  E.  854.  29  Renaudet  v.   Crocken,   1   Caines, 

25  Spencer  v.  San  Francisco  Brick  167;    Cole.  &  C.  Cas.  219. 

Co.,  5  Cal.  App.  126,  89  Pac.  851.  30  Jennings  v.  Meldrum,  15  Or.  629, 

26  Lamb    v.    Horbaugh,    105    Cal.       16  Pac.  646. 

€80,  39  Pac.  56.  31  Rico- Aspen  etc.  Min.  Co.  v,  En- 

27  Taylor  v.  Woodward,  10  Cal.  90.      terprise  Min.  Co.,  56  Fed.  131. 
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high  tide  would  not  be  a  use  of  adjoining  land ;  but  the  land  itself 
should  not  be  trespassed  upon.^s  The  use  is  confined  to  the  bed 
of  the  stream.33  A  strip  of  land  which  at  times  is  exposed  at 
low  tide,  but  having  no  permanent  situs,  is  not  tide-land.^^  A 
complaint  for  damages  by  erosion  and  overflow  due  to  the  im- 
proper driving  of  logs  through  a  navigable  stream  is  sufficient 
if  it  sets  out  acts  showing  an  abuse  of  the  right  of  navigation, 
without  any  allegation  of  negligence.^^  Willful  and  malicious 
destruction  of  fish-traps  in  a  navigable  river  is  trespass,  even 
though  the  owner  may  not  have  entirely  complied  with  the  law 
in  securing  a  license.^^ 

§  6542.  Ditch. — A  person  has  no  right  to  run  a  ditch  through 
the  inclosure  of  another  without  his  consent.^'^  But  if  defendant 
has  a  prescriptive  right  to  use  a  ditch  across  plaintiff's  land,  and 
a  right  of  entry  for  repairing  it,  it  is  immaterial  how  much  water 
is  passed  through  it.^* 

§  6543.  Entry  "without  force. — "When  the  complaint  charges 
an  entry  upon  and  injury  to  plaintiff's  property,  and  does  not 
charge  force,  the  issue  was  held  to  be  confined  to  the  actions 
of  the  party  after  the  entry,  and  to  the  damages  resulting  from 
the  same;^^  and  if  such  land  thus  entered  upon  is  public  land, 
inclosed  with  plaintiff's  private  land,  there  is  no  damage.^'* 

§  6544.  Equitable  relief. — In  an  action  for  trespass,  the  law 
and  equity  must  not  be  inseparably  mixed  together.  The  allega- 
tions must  be  separate,  distinct,  and  certain.  But  it  is  not  neces- 
sary that  there  should  be  express  words,  showing  where  the 
declaration  in  trespass  leaves  off  and  the  bill  in  equity  begins.^^ 

§  6545.  Essential  facts. — When  a  pleader  wishes  to  avail  him- 
self of  any  statutory  privilege  or  right,  given  by  particular  facts, 

32  Lownsdale  v.  Gray's  Harbor  36  Fowler  v.  Harrison,  39  Wash. 
Boom    Co.,    36  Wash.    198,    78   Pac.       617,  81  Pac.  1055. 

904.  37  Weinier  v.  Lowery,  11  Cal.  104. 

33  Monroe  Mill  Co.  v.  Menzel,  35  38  Hart  v.  Hoyt,  137  Cal.  xix,  70 
Wash.  487,  102  Am.  St.  Rep.  905,  77       Pac.   19. 

Pae.  813,  70  L.  R.  A.  272.  39  Turner    v.    McCarthy,    4    E.    D. 

34  Sengstacken  v.  McCormac,  46  Or.       Smith,  247. 

171   79  Pac.  412.  40  Martin  v.  Platte  Valley  Sheep  Co., 

85  Ingram  v.  Wishkah  Boom  Co.,  12  Wyo.  432,  76  Pae.  571,  78  Pac.  1093. 
35  Wash.  191,  77  Pac.  34.  4i  See  Gates  v.  liieflf,  7  Cal.  124. 
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those  facts  which  the  statute  requires  as  the  foundation  of  the 
right  must  be  stated  in  the  complaint.^2 

§  6546.    Estate  in  possession,  reversion,  and  remainder. — In 

New  York,  any  person  seised  of  an  estate  in  possession,  re- 
mainder, or  reversion,  may  bring  an  action  under  the  statute, 
notwithstanding  an  intervening  estate  for  life  or  years. ^^  Q^e 
without  title  must  have  had  actual  possession  to  maintain  tres- 
pass 
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§  6547.  Forcible  and  unlawful. — The  acts  alleged  must  be 
essentially  acts  of  trespass,  forcible  and  unlawful,  but  it  need 
not  be  alleged  that  the  entry  was  unlawful.^^ 

§  6548.  Foreign  miners. — The  fact  that  parties  are  foreigners, 
and  have  not  obtained  a  license  to  work  in  the  mines,  affords  no 
apology  for  trespass.^^ 

§  6549.  Jurisdiction. — If  the  right  of  possession  is  put  in  issue, 
the  superior  court  has  exclusive  jurisdiction,  regardless  of  the 
amount  of  damages  claimed.^'^  The  fact  that  the  necessary 
parties  are  before  a  court  of  equity  does  not  give  jurisdiction  to 
enjoin  waste  and  trespass  in  a  mine  located  in  a  foreign  jurisdie- 
tion.'*8  The  justice  court  has  no  jurisdiction  to  hear  a  case  in 
which  the  right  of  possession  and  title  to  land  is  involved.'** 
An  unnecessary  allegation  in  a  complaint  in  forcible  entry,  not 
being  denied  in  the  answer,  does  not  oust  the  justice  court  of 
jurisdiction  on  the  theory  that  the  question  of  title  of  land  is 
involved.^*^  However,  in  California,  justice  courts  have  concur- 
rent jurisdiction  with  the  superior  court  in  actions  of  forcible 
entrj'^  and  unlawful  detainer,  both  where  the  rental  value  of 
the   property   does   not   exceed   twenty-five   dollars   per   month, 

42  Dye  V.  Dye,  11  Cal.  163.  As  46  Mitchell  v.  Hagoocl,  6  Cal.  148. 
to  the  essential  facts  to  maintain  the  47  Cullen  v.  Langridge,  17  Cal.  67, 
action,    see    Willard    v.    "Warren,    17      Cal.  Code  Civ.  Proc,  §  76. 

Wend.  257.  48  Lindsley    v.    Union    Silver  Star 

43  Van  Deusen  v.  Young,  29  Barb.  Min.  Co.,  26  Wash.  301,  66  Pac.  382. 
9.  49  King    V.    Kutner-Goldstein  Co., 

44  Patrick  v.  Brown,  36  Colo.  298,  135  Cal.  65,  67  Pac.  10;  Cal.  Code 
85  Pac.  325.  Civ.   Proc,   §   838. 

45  Id.  Van  Deusen  v.  Young,  29  so  Heiney  v.  Heiney,  43  Or.  577, 
Barb.  9.  73  Pac.  1038. 
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and  the  whole  amount  of  damages  does  not  exceed  two  hundred 
dollars.^^ 

§  6550.  Joinder  of  causes. — In  a  complaint  for  trespass  the 
plaintiff  claimed  five  hundred  dollars,  as  alleged  value  of  the 
property  destroyed,  and  five  hundred  dollars  damages.  Defend- 
ant demurred  on  the  ground  that  two  causes  of  action  were  im- 
properly joined,  and  the  court  below  sustained  the  demurrer. 
It  was  held  that  this  was  error.^2  j^  an  action  of  trespass,  an 
allegation  of  injury  to  the  "site  for  a  dam,"  and  "dam  in  course 
of  construction  thereon,"  and  "site  for  a  canal,  and  canal 
thereon  projected,  surveyed,  and  commenced,"  constitutes  but 
a  single  cause  of  action.  They  are  land,  and  for  the  purposes 
required  must  necessarily  be  connected  and  continuous.  But 
the  water-right,  when  acquired,  although  intimately  related  to 
and  connected  with  the  site  for  a  canal  and  dam,  and  canal  com- 
menced, etc.,  give  rise  to  separate  and  distinct  causes  of  action.^^ 
The  owner  of  land  may  join  in  the  same  complaint  a  claim 
for  damages  as  assignee,  caused  as  a  trespass  on  the  land  while 
it  was  owned  by  his  grantor,  and  a  claim  for  an  injunction  for 
a  threatened  injury  to  the  land.^*  A  party  cannot  join  an 
action  of  trespass  quare  clausum  f regit  with  ejectment,  and  pray 
for  an  injunction.^^  A  complaint  in  trespass  averring  that  the 
defendant  wrongfully  entered  upon  the  plaintiff's  close  and  re- 
moved earth  and  gravel  therefrom,  destroyed  ornamental  shade- 
trees  growing  thereon,  tore  off  and  removed  the  boards  from  an 
entire  wall  of  the  plaintiff's  building,  darkened  the  plaintiff's 
windows,  and  erected  another  building  on  the  premises,  to  the 
damage  of  the  plaintiff  in  a  specific  sum,  is  not  demurrable  for 
misjoinder  of  causes  of  action,  nor  for  ambiguity  j^^  but  a  complaint 
alleging  that  by  wrongful  acts  of  the  defendant  the  property  of 
the  plaintiff  was  damaged,  her  character  was  injured,  and  that  her 
health  has  been  permanently  impaired,  and  that  by  reason  of  all 
these  acts  she  has  been  damaged  in  a  specified  sum,  for  which  she 
asks  judgment,  shows  a  misjoinder  of  distinct  causes  of  action,  for- 
bidden by  section  427  of  the  California  Code  of  Civil  Procedure.^'^ 

51  Cal.    Code    Civ.    Proe.,    §     113,  54  More  v.  Massini,  32  Cal.  590. 
subd.  1;  Ivory  v.  Brown,  137  Cal.  603,  55  Bigelow  v.  Gove,  7  Cal.  133. 

70  Pac.  657.  56  Strohlburg  v.  Jones,  78  Cal.  381, 

52  Tendcsen  v.  Marshall,  3  Cal.  440.  20  Pac.  705. 

53  Nevada  County  etc.  Canal  Co.  v.  5"  Lamb  v.  Harbaugh,  105  Cal.  680, 
Ki  Id,  37  Cal.  309.  39  Pac.  56. 
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§  6551.  Joinder  of  parties. — It  is  unnecessary  to  join  as  de- 
fendants in  an  action  for  damages  for  trespass  all  persons  who 
unite  in  committing  it;  all  or  any  may  be  sued.^^  The  complaint 
in  an  action  to  recover  for  a  joint  trespass  against  individuals 
who  are  husband  and  wife  which  does  not  allege  their  marital 
relation  is  not  demurrable  for  a  failure  to  state  why  she  is  joined 
as  a  defendant  with  him.^^  A  plaintiff  cannot  by  mere  notice 
bring  in  parties  not  sued  in  an  action  of  trespass  when  there  is 
no  pretense  that  they  were  trespassers.^"  In  an  action  by  the 
parties  whose  property  has  been  wrongfully  taken  under  legal 
process,  all  who  join  or  participate  in  the  trespass  are  jointly 
liable  as  joint  trespassers.^^  Defendants  cannot  by  motion  com- 
pel plaintiff  to  specify  the  particular  wrongful  act  done  by  each 
defendant.^2 

§  6552.  Mining  claim, — In  an  action  for  trespass  upon  a  min- 
ing claim,  where  the  complaint  avers  that  the  defendants  are  work- 
ing upon  and  extracting  the  mineral  from  the  claim,  and  prays 
for  a  perpetual  injunction,  and  the  answer  admits  the  entry  and 
work,  and  takes  issue  upon  the  title  of  the  mine,  and  the  jury 
find  in  favor  of  the  plaintiffs,  the  court  should  decree  the  equi- 
table relief  sought,  and  enjoin  defendants  from  future  trespasses."^ 
The  locator  of  a  valid  placer  claim  is  entitled  to  all  unknown 
lodes  within  its  boundaries ;  and  a  subsequent  locator  of  such  un- 
known lodes  is  a  trespasser  who  may  be  ejected."*  Imperfect  but 
not  wholly  void  locations  may  be  amended  by  additional  certifi- 
cates."^ Neither  party  having  title,  the  sole  question  is  one  of 
right  of  possession."" 

In  a  suit  against  a  railroad  company  for  damages  for  taking 
a  portion  of  a  mining  claim,  and  cutting  timber  thereon,  a  com- 

58  Mandlebaum  v.  Russell,  4  Nev.  Orient  Min.  Co.,  6  Sawy.  299,  1  Fed. 
551.  522. 

59  Waters  v.  Dumas,  75  Cal.  563,  64  Clipper  Min.  Co.  v.  Eli  Min.  etc. 
17  Pac.   685.  Co.,  29  Colo.  377,  93  Am.  St.  Rep.  89, 

60  Pico  V.  Webster,  14  Cal.  202,  73  68  Pac.  286,  24  Sup.  Ct.  632,  48  L. 
Am.  Dec.  647.  Ed.   944,   194  U.   S.   220;    Sullivan  v. 

61  Lewis  V.  Johns,  34  Cal.  629.  Sharp,  33  Colo.  346,  80  Pac.  1054. 

62  Commonwealth  Co.  v.  Nunn,  17  65  Sullivan  v.  Sharp,  33  Colo.  346, 
Colo.  App.  117,  67  Pac.  342.  80  Pac.  1054;  Peoria  etc.  Mill.  &  Min. 

63  McLaughlin  v.  Kelly,  22  Cal.  Co.  v.  Turner,  20  Colo.  App.  474,  79 
211.     As  to  action  for  injury  to  min-  Pac.  915. 

ing  claim,  see  McFeters  v.  Pierson,  15  66  Columbia    Copper    Min.    Co.    v. 

Colo.   201,   22   Am.    St.   Rep.   388,    24      Duchess   Min.  etc.  Co.,   13  Wyo.  244, 
Pac.     1076;     Noonday    Min.    Co.    v.      79  Pac.  385. 
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plaint  showing  an  entry  without  permission  on  a  mining  claim 
in  the  plaintiffs'  possession,  and  the  doing  an  injury  to  the  soil 
and  timber,  sufficiently  avers  possession,  entry,  and  damage.®'^ 

§  6553.  Ouster. — No  ouster  is  necessary  to  maintain  an  ac- 
tion of  trespass.    Any  unlawful  entry  is  enough.^^ 

§  6554.  Possession  and  title  of  plaintiff. — In  an  action  of  tres- 
pass upon  real  property  the  plaintiff  may  recover  upon  alleging 
and  showing,  in  addition  to  the  injury  complained  of,  his  posses- 
sion of  the  premises;  and  his  right  to  the  possession  is  not  in- 
volved unless  the  defendant  tenders  an  issue  upon  the  fact,  and 
in  that  case'^^  the  right  of  recovery  depends  both  on  possession 
in  fact  and  the  right  of  possession."^'  Possession  in  the  plaintiff 
is  sufficient  to  enable  him  to  maintain  an  action  for  trespass;  and 
although  a  higher  title  may  be  attempted  to  be  set  up,  the  failure 
to  sustain  it  will  not  operate  against  the  right  to  recover  dam- 
ages.^i  The  defendant  has  no  right  to  inquire  into  the  good  faith 
of  plaintiff's  possession.'^^  ^o  maintain  an  action  of  trespass 
quare  clausum  fregit,  it  was  formerly  held  necessary  for  the 
plaintiff  to  establish  an  actual  possession  of  the  locus  in  quo,  but 
under  more  modern  decisions  a  constructive  possession  is  held 
sufficient.'^^  One  who  has  located  upon  land  under  the  homestead 
law,  but  has  not  made  final  proof,  has  sufficient  ownership  to 
maintain  trespass  for  flooding  his  landJ*  Actual  possession  is 
sufficient  to  maintain  such  action  against  a  mere  stranger  or  in- 
truder. The  possession  by  the  tenant  is  possession  by  the  plain- 
tiff sufficient  to  support  this  averment. "^^    It  is  enough  to  show 

67  Jackson  v.   Dines,    13   Colo.   90,  v.  Port  Townsend  etc.  E.  R.  Co.,  13 
21  Pac.  918.  Wash.  29,  42  Pac.  520;  Marks  v.  Sul- 

68  Rowe   V.   Bradley,   12   Cal.   226;  livaa,   8   Utah,   406,   32   Pac.   668,   20 
Hatch  V.  Donnell,  74  Me.  163.  L.    R.    A.    590 ;    Hill   v.    Water   Com- 

69  Holman  v.  Taylor,  31  Cal.  338.  missioners,    77    Hun,    491,    28    N.    Y. 

70  Pollock    V.    Cummings,    38    Cal.  Supp.   805. 

683.  72  Eberhard    v.    Toulumne    County 

71  McCarron    v.    O'Connell,    7    Cal.      Water  Co.,  4  Cal.  308. 

152;  Bequette  v.  Caulfield,  4  Cal.  278,  73  See   Nevada   County   etc.    Canal 

60   Am,   Dec.   615;    Fitzgerald  v.   Ur-  Co.   v.   Kidd,    37   Cal.    282;    Moon   v. 

ton,  5   Cal.  308;   Palmer  v.  Aldridge,  Avery,  42  Minn.  405,  44  N,  W.  257; 

16  Barb.   131,   and   cases  cited;    Hall  Randall  v.  Sanders,  87  N.  Y.  578. 

V.  Warren,  2  McLean,  332,  Fed.  Cas.  74  Wendel     v.     Spokane     Co.,     27 

No.   5952.     See  Canavan  v.  Gray,   64  Wash.   121,  91  Am.  St.  Rep.  825,  67 

Cal.  5,  27  Pac.  788;   Stahl  v.  Grover,  Pac.  576. 

80  Wis.  650,  50  N.  W.  589;  Spurlock  75  Sumner  v.  Tileston,  7  Pick.  198; 
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possession  at  the  time  of  the  injury.'^^  Where  the  plaintiff  shows 
facts  which  would  entitle  him  to  relief  in  a  common-law  action 
on  the  case,  the  fact  that  he  alleges  that  he  was  in  possession  is 
immaterial,  and  the  allegation  may  be  treated  as  surplusage.^''' 

§  6555.  Tearing  down  gate. — If  the  complaint  in  an  action 
for  an  alleged  trespass  avers  that  defendants  unlawfully  entered 
on  plaintiff's  land  and  tore  down  a  gate,  the  gist  of  the  action  is 
the  entry,  and  the  removal  of  the  gate  is  a  mere  matter  of  ag- 
gravation, and  if  the  plaintiff  fail  to  prove  the  gist  he  cannot 
recover  for  the  aggravation.'^* 

§  6556.  Cotenants,  actions  by. — One  tenant  in  common  may 
recover  possession  of  the  entire  tract  of  land  as  against  all  except 
his  cotenants.'^^  They  may  sue  jointly.^^  Husband  and  wife  may 
sue  jointly  for  trespass,  and  the  trespasser  cannot  avoid  liability 
to  one  of  the  cotenants  by  showing  payment  for  the  damage  to 
the  other  without  the  knowledge  or  consent  of  the  one  now 
suing.s^  One  cotenant  may  sue  for  conversion  of  personal  prop- 
erty without  joining  his  co-owners,  and  this  without  alleging 
who  is  the  owner  of  the  other  part,  and  defendant  claiming  to 
be  such  owner  of  the  other  share  of  the  property  must  plead  such 
defense. ^2 

§  6557.  Tenants  in  common. — Ordinarily  and  at  common  law 
trespass  will  not  lie  by  one  tenant  in  common  against  his  co- 
tenant;  but  when  one  tenant  in  common  destroys  the  subject  of 
the  tenancy,  trespass  will  lie  at  the  suit  of  the  injured  party.^"' 

Lindenbower  v,  Bentley,  86  Mo.  515;  see   Cal.   Pol.    Code,   §    2633.      As   to 

Gunsolus  V.  Lormer,  54  Wis.  630,  12  ownership  of  trees  whose  trunks  stand 

N.  W.  62.  wholly  upon  the  land  of  one,  though 

76  Vowles  V.  Miller,  3  Taunt.  137.  the   roots   grow  into   the   land   of  an- 

77  Rogers   v.   Duhart,   97   Cal.   500,  other,  see  Cal.  Civ.  Code,  §   833.     As 
32    Pac.    570.      For    averments    on    a  to  line-trees,  see  Cal.  Civ.  Code,  §  834. 
complaint  for  undermining  the  party  78  Pico  v.  Colimas,  32  Cal.  578. 
wall   of   plaintiff's   house,   see   Eno   v.  79  Field   v.    Tanner,    32    Colo.    278, 
Del  Vecchio,  4  Duer,  53.     For  aver-  75  Pac.  916. 

ments    of    complaint    for    an    injunc-  80  Cal.  Code  Civ.  Proe.,  §  384. 

tion    restraining    defendant    from    ex-  81  Wagoner  v.  Silva,  139  Cal.  559, 

cavating  to  undermine  plaintiif's  land,  73  Pac.  433. 

see    Farrand    v.    Marshall,    19    Barb.  82  Boley   v.   Allred,    25   Utah,   402, 

380.     For  injuries  to  trees,  timber,  or  71  Pae.  809. 

underwood,  and  damages  therefor,  see  8.'5  Co.  Ijit.  200  a,  b;  Crabbe  on  Law 
Cal.  Civ.  Code,  §  3346.  As  to  owner-  of  Real  Property,  §  2318  b;  Water- 
ship  of  trees  in  or  along  a  highway,  man  v.  Soper,  1  Ld.  Raym.  737. 
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But  one  tenant  in  common  cannot  maintain  trespass  against 
another  for  taking  in  the  ordinary  course  the  whole  profits  of 
land.^^  If  title  is  alleged,  a  general  averment  will  be  sufficient, 
without  setting  out  the  source  of  title. ^^  And  the  allegation  of 
title  sufficiently  imports  possession  in  an  action  of  trespass  on 
land.^®  A  judgment  in  trespass  does  not  necessarily  determine 
the  title  to  the  property.^^  The  personal  action  cannot  be  made 
to  test  the  title  of  the  property  as  between  conflicting  claimants.^^ 
At  common  law,  when  one  tenant  in  common  destroys  the  sub- 
ject of  the  tenancy,  trespass  will  lie  at  the  suit  of  the  injured 
party.s^  If  one  tenant  in  common  destroy  the  thing  in  common, 
as  if  he  grub  up  and  destroy  a  hedge,  or  prevent  his  cotenant  of 
a  fold  from  erecting  hurdles,  trespass  lies.^**  A  tenant  in  common 
putting  into  the  pasture  more  stock  than  his  share  of  the  land 
will  support  is  not  trespassing.^^  If  one  tenant  in  common  enters 
upon  his  cotenant,  and  ousts  him  of  his  premises,  trespass  quare 
'ilausum  fregit  lies  for  the  injury.^^  Hence,  an  action  will  lie 
for  injury  to  trees  standing  on  a  line  between  plaintiff's  and 
defendant's  lands,  whether  the  parties  be  regarded  as  tenants 
in  common  of  such  trees  or  not.^^ 

§  6558.  Demand. — Yfhere  trespassers  cut  wood  on  land  be- 
longing to  the  plaintiff,  and  sold  it  to  the  defendants,  who  were 
boiia  fide  purchasers,  it  was  held  that  no  previous  demand  was 
requisite  to  sustain  an  action  for  the  recovery  of  the  wood  or  its 
value.^* 

§  6559.  Complaint. — A  complaint  is  defective  when  trespasses 
are  pleaded  in  general  allegations  only.^^  A  complaint,  good 
against  general  demurrer,  and  also  upon  grounds  of  unintelligibil- 
ity,  uncertainty,  and  ambiguity,  is  exampled  as  follows:    Allege 

84  Jacobs  V.  Seward,  L.  E.,  4  C.  P.  Waterman  v.  Soper,  1  Ld.  Kaym.  737. 
328.  9*^  Browne  on  Actions,  414;   Voyce 

85  Daley  v.  City  of  St.  Paul,  7  v.  Voyce,  Gow  N.  P.  Cas.  201;  8 
Minn.    390.  Barn.  &  Cress.  257. 

86  Cowenhoven  v.  City  of  Brooklyn,  9i  Haskins  v.  Andrews,  12  Wyo. 
38  Barb.  9.  458,  76  Pac.  588. 

87  Brennan     v.     Gaston,     17     Cal.  92  Envin  v.  Olmsted,  7  Cow.  229. 
372.  93  Dubois  v.  Beaver,  25  N.  Y.  123, 

88  Halleck  v.  Mixer,   16   Cal.   574.  82  Am.  Dec.  326. 

See  Nevada  County  etc.  Canal  Co.  t.  94  Whitman    G.   &   S.    Min.    Co.   v. 

Kidd,  37  Cal.  282.  Tritle,  4  Nev.  494. 

89  Co.  Lit.  200  a,  b;  Crabbe  on  95  Wilkeson  v.  Driver,  9  Wash.  177, 
Law    of    Real    Property,    §    2318    b;  37  Pac.  307. 
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ownership  in  plaintiff  of  land  abutting  upon  certain  street ;  that 
said  property  is  supplied  with  water  for  domestic  use  by  means 
of  an  iron  pipe  belonging  to  plaintiff,  laid  beneath  the  surface  of 
said  street,  and  connected  with  the  city  water  system;  that  de- 
fendant willfully  and  maliciously  plowed  up  said  street  in  front 
of  said  premises  and  dug  up  and  carried  away  all  of  said  pipe, 
and  threatens  to  disconnect  and  carry  away  all  pipe  that  might 
be  placed  therein  by  plaintiff,  and  to  plow  up  the  street  as  he 
sees  fit,  etc.^^  To  enjoin  maintenance  of  a  ditch  across  his  land 
plaintiff  may  allege  ownership,  and  that  defendant  without  right 
dug  the  certain  ditch,  without  alleging  that  defendant's  entry 
and  acts  on  the  land  were  wrongful  and  unlawful.^'^  A  defective 
complaint,  seeking  treble  damages  under  the  statute,^^  -^[n^  jf 
sufficient  therefor,  stand  as  a  complaint  for  trespass  or  waste.^^ 

§  6560.  For  cutting  timber. — An  action  for  trespass  lies  for 
cutting  and  carrying  away  timber,ioo  though  the  land  be  not  in- 
closed.i°i  Trover  lies  as  soon  as  timber  is  cut  by  a  trespasser.^^^ 
In  California,  triple  damages  may  be  assessed  for  cutting  and 
carrying  away  trees,  etc.i"^  But  nothing  in  code  section  733 
authorizes  the  recovery  of  more  than  the  just  value  of  the  timber 
taken  from  uncultivated  woodland  for  the  repair  of  a  public 
highway  or  bridge  upon  the  land,  or  adjoining  it.^*'^  The  dam- 
ages should  be  estimated  by  all  the  circumstances  and  the  pur- 
pose for  which  such  trees  were  used.  The  measure  of  damages  is 
not  the  value  of  such  trees,  as  for  wood,  but  the  injury  done  to 
the  land  by  destroying  them.^o^  The  value  of  stumpage  on  the 
land  is  material  in  such  a  case.^°^ 

§  6551.  Actual  possession. — In  actions  for  damages  for  injury 
to  real  property,  title  or  actual  possession  at  the  time  of  the 
injury  must  be  shown.^°'^ 

96  Roberts  v.  Hall,  147  Cal.  434,  82  Tonawanda  R.  R.  Co.  v.  Hunger,  5 
Pac.  66.  Denio,  255,  49  Am.  Dec.  239. 

97  McRae  v.  Blakeley,  3  Cal.  App.  102  Sampson  v.  Hammond,  4  Cal. 
171,  84  Pac.  679.  184. 

98  Or.  B.  &  C.  Codes,  §  348.  103  Cal.  Code  Civ.  Proc,  §  733. 

99  Roots    V.    Boring    Junction    etc.  104  Cal.  Code  Civ.  Proc,  §  734. 
Lumber  Co.,  50  Or.  298,  92  Pac.  811,  105  Chipman  v.  Hibberd.  6  Cal.  162. 
94  Pac.  182.  106  Wagoner  v.  Silva,  139  Cal.  559, 

100  Cal.  Code  Civ.  Proc,  §  733.  73  Pac  433. 

101  Wella  v.  Howell,  19  Johns.  385;  107  Gardner  v.  Heart,  1  N.  Y.  528. 
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§  6562,  Broke  plaintiff's  close. — It  is  not  necessary  to  state 
that  the  defendant  broke  the  plaintiff's  o-lose.^**' 

§  6563.  Damages — Treble. — To  entitle  to  treble  damages  under 
the  statute,  the  complainant  must  refer  to  the  act.^°^  In  actions 
for  waste,  when  treble  damages  are  given  by  statute,  the  demand 
for  such  damages  must  be  expressly  inserted  in  the  declaration, 
which  must  either  cite  the  statute  or  conclude,  to  the  damage  of 
the  plaintiff  against  the  form  of  the  statute.^^®  The  complaint 
must  also  aver  that  the  defendant  cut  them  knowingly,  willfully, 
or  maliciously,  in  order  to  recover  treble  damages.^  Without 
such  averment  the  plaintiff  may  recover  simple  damages.^^* 

§  6564.  Turning  out  cattle. — One  who  commits  a  trespass  by 
turning  cattle  out  of  an  inclosure  upon  the  public  lands  cannot 
be  made  liable  to  the  owner  for  the  loss  of  the  cattle,  if  the  owner 
has  been  notified  to  take  care  of  them.^^^ 

§  6565.  Unlawful. — The  acts  alleged  must  be  essentially  acts 
of  trespass,  forcible  and  unlawful;  but  it  need  not  be  alleged  in 
so  many  words  that  the  entry  was  unlawful.^^^ 

§  6566.  Who  may  maintain  action. — Any  person  seised  of  an 
estate  in  remainder  or  reversion  may  bring  an  action  under  it, 
notwithstanding  any  intervening  estate  for  life  or  years.^^^  But 
the  plaintiff  must  allege  and  prove  that  the  injury  for  which  he 
sues  is  an  injury  to  the  reversion,  and  not  merely  an  injury  to 
the  possessory  rights  of  the  tenant.^^®  The  plaintiff  is  not  entitled 
to  recover  damages  for  a  trespass  quare  clausum  fregit,  alleged 
in  his  complaint  to  have  been  committed  on  his  own  land,  when 

108  Wells  V.  Howell,  19  Johns.  385.  446;  Alt  v.  Grosclose,  61  Mo.  App. 
See  Tonawanda  R.  R.  Co.  v.  Hunger,  409;  Von  Hoffman  v,  Kendall,  17  N. 
5  Denio,  259,  49  Am.  Dec.  239.  Y.  Supp.  713. 

109  Brown   v.   Bristol,   1   Cow.   176.  113  Story  v.  Robinson,  32  Cal.  205. 

110  Chipman  v.  Emeric,  3  Cal.  283,  114  Van  Deusen  v.  Young,  29  Barb. 
5  Cal.  239.  9. 

111  Barnes  v.  Jones,  51  Cal.  303;  115  Van  Deusen  v.  Young,  29  Barb. 
Gardner  v.  Lovegren,  27  Wash.  356,  9;  Aycock  v.  RaleigTi  etc.  R.  R.  Co., 
67  Pae.  615;  Cosgriff  v.  Miller,  10  89  N.  C.  321;  Mayor  etc.  v.  Lyon,  69 
Wyo.   190,   98   Am.   St.  Rep.   977,   68  Ga.  577. 

Pac.  206.  116  Geer  v.  Fleming,  110  Mass.  39; 

112  Id.;  Austin  v.  Huntsville  etc.  Bobb  v.  Syenite  Granite  Co.,  41  Mo. 
Min.   Co.,   72   Mo.   535,  37   Am.   Rep.       App.  642. 
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in  fact  the  trespass  was  committed  on  another  piece  of 
lancl.^^''^  An  action  can  be  maintained  by  the  mortgagee  of  real 
estate,  to  recover  damages  for  wrongful  and  fravidulent  injuries 
done  to  the  mortgaged  property,  by  which  the  security  of  the 
mortgage  has  been  impaired.^i* 

§  6567.  "With  force  and  arms,  broke  and  entered.'* — Under 
our  system  of  pleading,  the  words  "with  force  and  arras,  broke 
and  entered,"  do  not  confine  the  proof  to  the  direct  and  immedi- 
ate damage,  as  in  the  old  action  of  trespass;  and  the  facts  being 
clearly  set  out  in  the  complaint,  an  addition  of  these  words  was 
held  to  be  surplusage.^^^ 

§  6568.  Injunction. — A  complaint  which  sets  out  a  cause  of 
action  in  trespass,  and  concludes  with  a  prayer  for  an  injunc- 
tion, is  correct.^20  3^^  j^  must  show  irreparable  injury  to  the 
estate — something  more  than  destruction  of  crops  and  shrubbery, 
even  where  defendant  is  insolvent.^^i  Irreparable  injury  is  done 
if  partitions  of  a  leased  building  are  torn  out.^-^  An  injunction 
will  not  be  dissolved,  restraining  defendants  from  felling  trees, 
where  the  question  of  boundary  is  in  dispute,  especially  where  the 
defendant's  bond  will  fully  protect  the  defendant  for  any  delay, 
if  it  should  turn  out  that  they  have  the  right.^23  Courts  of  equity 
should  hesitate  to  grant  injunctions  against  trespass  under  color 
of  right  or  claim  of  title. ^24  Sinking  a  mining  shaft  on  a  forty- 
acre  tract  of  ground  used  for  the  manufacture  of  brick,  and 
throwing  the  debris  therefrom  upon  the  surface,  is  not  irrepa- 

117  Dohertj  v.  Thayer,  31  Cal.  140.  120  Gates  v.  Kieff,  7  Cal.  125.     As 

118  Robinson  v.  Russell,  24  Cal.  467.  to  jurisdiction  to  enjoin  trespass,  see 
See,  further,  as  to  who  may  maintain  Mendenhall  v.  Harrisburg  Water  Co., 
the  action,  Colton  v.  Onderdonk,  69  27  Or.  38,  39  Pac.  399;  Garrett  v. 
Cal.  155,  58  Am.  Rep.  556,  10  Pac.  Bishop,  27  Or.  349,  41  Pac.  10;  Mc- 
395;  Willey  v.  Laraway,  64  Vt.  559,  Broom  v.  Thompson,  25  Or.  559,  42 
25    Atl.    436;    Anderson    v.    Thunder  Am.  St.  Rep.  806,  37  Pac.  57. 

Bay   etc.    Broom   Co.,    57    Mich.    216,  121  Moore  v.  Halliday,  43  Or.  243, 

23   N.  W.   776;   Lawry  v.  Lawry,   88  99  Am.  St.  Rep.  724,  72  Pac.  801. 

Me.    482,    34    Atl.    273;    Heilbron    v.  122  Meyer  v.   First   Nat.   Bank,   10 

Heinlen,  72  Cal.  371,  14  Pac.  22;  Ste-  Idaho,  175,  77  Pac.  334. 

vens  V.  Stevens,  96  Ga.  374,  23  S.  E.  123  Buckelew  v.  Estell,  5  Cal.  108; 

312.  Sears  v.  Ackerman,   138  Cal.   583,   72 

119  Darst  V.  Rush,  14  Cal.  81.  Pac.  171;  Elliott  v.  Bloyd,  40  Or.  326, 
Allegation    of    damage  —  as    to    suf -  67  Pac.  202. 

ficiency,    see    Mallory    v.    Thomas,    98  124  Shields   v.   Johnson,    10    Idaho, 

Cal.  644,  33  Pac.  757 ;  Razzo  v.  Varni,      454,  79  Pac.  394. 
81  Cal.  289,  22  Pac.  848. 
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rable  injury  sufficient  to  authorize  injunction, ^25  jf  n  ^^oes  not 
appear  that  the  prospector  is  insolvent.^^^ 

§  6539.  Public  lands,  occupants  of. — Prior  possession  of  pub- 
lic lands  will  entitle  the  possessor  to  maintain  an  action 
against  a  trespasser.^27  ^g  between  occupants  of  public  lands, 
neither  party  can  claim  the  right  to  the  growing  timber  thereon. 
The  act  of  Congress  of  March  2,  1831,  prohibits  the  cutting  or 
destruction  of  timber  on  the  public  lands.^^s  ^  defendant  who 
peaceably  drives  his  cattle  upon  public  land,  though  it  be  in- 
closed by  plaintiff  with  some  of  his  own  land,  is  not  trespassing.^-^ 
The  statute  making  possessory  rights  of  settlers  on  public  lands 
for  agricultural  purposes  yield  to  the  rights  of  miners  has  legal- 
ized what  would  otherwise  be  a  trespass,  and  the  act  cannot  be 
extended  by  implication  to  cases  not  especially  provided  for.^^^ 
One  who  claims  public  lands  in  California  for  raising  fruit-trees 
or  crops  cannot  enjoin  miners  from  digging  up  the  same  for 
mining  purposes,  unless  he  can  show  priority  of  right  before  the 
land  was  located  for  mining  purposes.^^^ 

§  6570.  Who  may  maintain  the  action. — The  plaintiff  out  of 
possession  cannot  sue  for  the  property  severed  from  the  free- 
hold when  the  defendant  is  in  possession  of  the  premises  from 
which  the  property  was  severed,  if  he  holds  them  adversely,  in 
good  faith,  under  claim  and  color  of  title. ^^^  Under  the  Califor- 
nia statute,  an  executor  may  maintain  an  action  for  trespass  com- 
mitted upon  the  real  estate  of  his  testator  in  his  lifetime.^^s 

§  6571.  Trespass  quare  clausum  fregit. — In  trespass  qtiare 
clausum,  fregit  it  is  incumbent  on  the  plaintiff  to  show  that  he 
was  in  the  actual  possession  of  the  premises  at  the  time  of  the 
alleged  trespass,  and  the  defendant  may  prove  under  a  general 
denial  that  a  tenant  of  the  plaintiff  was  in  the  actual  posses- 

125  KjDg  V.  Mullins,  27  Mont.  364,  129  Martin  v.  Platte  Valley  Sheep 
71  Pac.  155.                                                       Co.,    12    Wyo.   432,    76    Pac.    571,    78 

126  Harley  v.  Mont.  Ore  Purchasing       Pac.  1093. 

Co.,  27  Mont.  388,  71  Pac.  407.  130  Weimer    v.    Lowery,     11     Cal. 

137  Grover  v.   Hawley,  5  Cal.  485;  104. 
Waring   v.   Loomis,   35   Wash.   85,   76  131  Ensminger  v.  Mclntire,  23  Cal. 

Pac.  510;    Howard  v.  Perrin,   200  U.  593. 

S.  71,  26  Sup.  Ct.  195,  50  L.  Ed.  374,  132  Halleck  v.  Mixer,  16  Cal.  574. 

8  Ariz.  347,  76  Pac.  460.  133  Code      Civ.      Proc,      §      1583 ; 

128  Rogers  v.  Soggs,  22  Cal.  444.  Haight  v.  Green,  19  Cal.  113. 
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sion.^3*  Where  the  alleged  trespass  is  one  constituting  a  perma- 
nent and  necessary  injury  to  the  market  value  of  the  plaintiff's 
fee  in  the  land  trespassed  on,  the  failure  of  the  declaration  to 
allege  that  the  plaintiff  was  in  possession  of  the  land  at  the  time 
of  the  trespass  does  not  render  the  declaration  demurrable.^ -^ 

§  6572.  Gist  of  the  action. — The  allegations  that  the  defendant 
unlawfully  and  willfully  permitted  said  sheep  to  be  herded,  and 
did  herd  the  same,  upon  the  lands  of  which  the  plaintiff  was  then 
stnd  still  is  the  owner,  and,  in  a  subsequent  paragraph,  that  de- 
fendant herded  and  permitted  said  sheep  to  be  herded  in  and 
upon  the  above-described  barley-field,  constitute  the  gist  of  the 
aetion.138 

§  6573.  Herding  sheep. — The  rule  of  the  common  law  of  Eng- 
land, that  every  man  is  bound  to  keep  his  beasts  within  his  own 
close  under  the  penalty  of  answering  in  damages  for  all  injuries 
resulting  from  their  ranging  at  large,  never  was  the  law  of  Cali- 
fornia, the  statutes  of  1850,^^^*  being  directly  in  conflict  with  and 
repugnant  to  that  rule;  so  of  the  other  subsequent  acts  on  the 
same  subject.^^i 

§  6574.  Lawful  fences. — A  party  cannot  recover  for  injuries 
done  by  cattle  breaking  into  plaintiff's  close  unless  the  land  en- 
tered be  inclosed  by  a  fence  of  the  character  described  by  statute, 
or  at  least  by  an  inclosure  equivalent  in  its  capacity  to  exclude 
cattle  to  the  statutory  fenee.^^^  A  complaint  in  an  action  to  re- 
cover for  injuries  by  trespassing  animals  to  lands  which  are  not 
alleged  to  have  been  inclosed  does  not  state  a  cause  of  action,  if 
it  is  not  alleged  that  the  trespass  was  instigated  by  the  defendant, 
or  that  he  had  notice  thereof.^^s 

134  Uttendorffer  v.  Saegers,  50  Cal.  137  See  Waters  v.  Moss,  12  Cal. 
496.  535,   73  Am.  Dec.  561;   Comerford  v. 

135  Jacksonville  etc.  R.  R.  Co.  v.  Dupuy,  17  Cal.  308;  Richmond  v. 
Griffin,  33  Fla.  602,  15  South.  336.  Sacramento  Valley  R.  R.  Co.,  18  Cal. 

13C  Logan  v.  Gedney,   38   Cal.  579.  355;  Logan  v.  Gedney,  38  Cal.  579. 
See  Waters  v.  Moss,  12  Cal.  535,  73  138  Comerford   v.   Dupuy,    17    Cal. 

Am.  Dec.   561;    Comerford  v.   Dupuy,  308. 

17  Cal.  308;  Richmond  v.  Sacramento  139  Merritt  v.  Hill,  104  Cal.  184, 
Valley  R.  R.  Co.,  18  Cal.  355.  See,  37  Pac.  893.  Compare  Hahn  v.  Gar- 
also,  Hittell's  Codes  and  Statutes  of  ratt,  69  Cal.  147,  10  Pac.  329,— a  de- 
California,  pars.  15,  826  et  seq.  cision    governed    by    a   local    law    ap- 

136a  Stats.  1850,  pp.  131-219.  plieable  to  a  particular  county  alone. 
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§  6575.  Lien  on  trespassing"  animals. — The  sale  of  another 
person's  animal  to  pay  off  a  lien  upon  the  animal,  made  without 
the  legal  notice  to  the  owner,  who  is  known,  is  a  trespass  ah  initio, 
even  though  the  owner  has  full  knowledge  of  the  proceedings, 
and  such  owner  can  recover  the  animal  without  payment  of  the 
lienor's  claim. i**>  In  Utah,  live-stock  herded  or  grazing  upon 
land  of  another  without  permission  are  liable  for  all  damages 
done,  and  may  be  attached  as  security  therefor,  but  the  levy  of 
the  writ  is  not  confined  to  the  cattle  alone.^^^ 

§  6576.  The  lessor  of  personal  property,  such  as  sheep,  can- 
not maintain  trespass  or  trover  for  an  injury  done  to  the  prop- 
erty by  a  stranger  during  the  term  of  the  lease,  and  while  the 
lessee  is  in  the  actual  possession  of  the  property.^*^  Bare  posses- 
sion alone  of  a  chattel  is  sufficient  title  or  right  to  maintain  the 
action  against  a  wrongdoer.^^^ 

§  6577.  Action,  transitory  and  local. — Where  the  writ  men- 
tions a  trespass  with  force  and  arms  upon  the  storehouse  of  the 
plaintiff,  and  a  seizure  and  destruction  of  goods,  it  covers  a 
transitory  as  well  as  a  local  action.^^^  Actions  of  trespass,  ex- 
cept those  for  injury  to  real  property,  are  transient  in  their  char- 
acter. ^^^  Under  the  provisions  of  the  New  York  Code  of  Civil 
Procedure,  neither  trespass  upon  real  property  nor  trover  is  a 
local  action.i*^ 

§  6578.  Officer  without  process. — An  officer  without  process 
who  puts  a  person  in  possession  as  receiver  commits  a  trespass.^^^ 

§  6579.  Trespass  to  the  person. — Where  a  person  with  a  crowd 
of  others  entered  the  premises  of  plaintiff,  knowing  that  admis- 
sion had  only  been  obtained  by  an  action  of  violence  by  another 
person  in  the  crowd,  it  was  held  that  he  was  liable  as  a  tres- 
passer.^^8   But  no  action  lies  for  a  trespass  to  the  person  which 

140  Colo.  (Mills')  Annot.  Stats.,  144  McKenna  v.  Fisk,  1  How.  241, 
§    114;    Bailey  v.   O'Fallon,   30   Colo.       11  L.  Ed.  117. 

419,  70  Pac.  755.  145  Howe  v.  Willson,  1  Denio,  181 ; 

141  Smith  V.  Fisher,  24  Utah,  506,  Cage  v.  Jeffries,  Hempst.  409,  Fed. 
68  Pac.  849.  Cas.  No.  2287. 

142  Triscony  v.  Orr,  49  Cal.  612.  146  Policy  v.  Wilkisson,  5  Civ.  Pro. 

143  Sickles  V.   Gould,   51   How.   Pr.  Eep.  135;   Abb.   Sel.  Cas.   373. 

22;    Wheeler   v.    Lawson,    103    N.   Y.  147  Eowe  v.   Bradley,   12   Cal.   226. 

40,  8  N.  E.  360;  Laing  v.  Nelson,  41  i48  Chandler  t.  Egan,  28  How.  Pr- 

Minn.  521,  43  N.  W.  476.  98. 
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is  neither  intentional  nor  the  result  of  negligence.^*"  In  remov- 
ing a  trespasser  from  a  train  such  force  as  appears  reasonably 
necessary  may  be  used.^^® 

§  6580.  Defense — General  issue. — Any  matter  done  by  virtue 
of  a  warrant  must  be  specially  pleaded.^^*'*  The  defendant  may 
prove  under  a  general  denial  that  a  tenant  of  the  plaintiff  was  in 
the  actual  possession. ^^i  Where  the  defendant  is  in  the  adverse 
possession  trespass  will  not  lie.^^^ 

§  6581.  Defense — Title  in  defendant. — In  an  action  for  dam- 
ages for  an  unlawful  entry  on  plaintiff's  premises,  an  answer  set- 
ting up  title  in  defendant,  and  that  the  plaintiff  had,  by  issuing 
an  injunction,  deprived  defendant  of  possession,  it  was  held, 
under  the  circumstances,  sufiicient  to  make  out  a  counterclaim.^^^ 
In  trespass  on  land,  plaintiff's  title  is  not  put  in  issue  by  a  general 
denial.i^*  A  plaintiff  who  recovers  in  trespass  quare  clausum 
fregit  does  not  thereby  become  invested  with  the  title,  or  succeed 
to  the  interest  which  the  defendant  may  have  had  in  the  prop- 
gj.^y  155  Defendant,  sued  for  conversion,  claiming  to  be  a  co- 
owner  of  personal  property,  cannot  raise  such  issue  by  demurrer 
if  plaintiff's  complaint  does  not  show  who  the  co-owner  is.  It 
must  be  pleaded  in  defense. ^^^ 

§  6582.  Denial  of  damage. — In  an  action  of  trespass,  wnere 
there  is  no  specific  denial  of  the  amount  of  damage  alleged  in 
the  complaint,  although  the  alleged  cause  of  damage  is  specially 
traversed,  it  is  doubtful  whether  such  answer  amounts  to  a 
denial  of  the  damage.^^^ 

149  Stanley  v.  Powell  (1891),  1  Q.  C.  C.  33,  Fed.  Cas.  No.  5491;  Hogan 
B,  Div.  86.  V.   Brown,    1    Cranch    C.    C.    75,    Fed. 

150  Clark  V.  Great  Northern  E7.  Cas.  No.  6581;  Pancoast  v.  Barry, 
Co.,  37  Wash.  537,  79  Pae.  1108.  1   Cranch   C.   C.    176,    Fed.   Cas.   No. 

150a  Co.   Lit.    282;    Butterworth   v.  10705. 
Soper,     13     Johns.     443;     Martin     v.  153  Ashley  v.   Marshall,   29   N.   Y. 

Clark,    Hempst.    259,    Fed.    Cas.    No.  494. 
9158a.  154  Richardson   v.   City   of   Boston, 

151  Uttendorffer  v.  Saegcrs,  50  Cal.  19  How.  263,  15  L.  Ed.  639;  Squires 
496.  V.  Seward,  16  How.  Pr.  478;  Althouse 

152  Raffetto  V.  Fiori,  50  Cal.  363.  v.  Rice,  4  E.  D.  Smith,  348.  See  Fer- 
In  an  action  for  trespass  or  trespass  ris  v.  Brown,  3  Barb.  105. 

on  the  case,  as  to  what  is  put  in  issue  155  Williams  v.  Sutton,  43  Cal.  65. 

by  the  general  issue,  see  Richardson  v.  156  Boley  v.  Allred,  25  Utah,  402. 

City  of  Boston,   19   How.   263,   15   L.  71  Pac.  869. 
Ed.  639;  Godaard  v.  Davis,  1  Cranch  157  Rowe  v.  Bradley,  12  Cal.  226. 
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§  6533.  Insufficient  defense. —  In  trespass  quare  clmtsiim  f regit 
the  defense  that  the  act  complained  of  was  not  committed  where 
the  plaintiff  lays  it,  but  in  another  lot  where  defendant  was 
justified  in  committing  said  act,  is  in  fact  only  a  denial  of  what 
plaintiff  is  bound  to  prove,  and  only  amounts  to  the  general 
issue,  and  is  bad  on  demurrer. ^^^  In  trespass  quare  clausum  f regit, 
where  the  complaint  avers  matters  of  aggravation  after  the 
entry,  an  answer  justifying  the  aggravating  matter,  but  admitting 
plaintiff's  title  and  possession,  does  not  state  facts  sufficient  to 
constitute  a  defense. ^^^  If  denial  is  only  that  the  trespass  was 
knowingly  and  willfully  done,  the  admission  is  sufficient  for  a 
finding  that  the  trespass  was  wrongful  and  unlawful.'*^**  Pay- 
ment of  damage  for  the  trespass  made  to  one  cotenant  without 
knowledge  or  consent  of  the  other  cotenants  is  no  defense  to  a 
suit  for  such  trespass  brought  by  such  other  cotenants.^^^ 

§  6584.  Ovvnersliip. — If  ownership  is  alleged  and  denied,  the 
issue  is  immaterial.  If  the  defendant  seeks  to  justify  the  taking, 
by  proof  of  ownership  in  a  third  person,  he  must  set  up  in  his 
answer  not  only  such  property  in  the  third  person,  but  also  con- 
nect himself  with  such  owner,  by  averring  that  the  taking  was  by 
his  authority,  or  by  virtue  of  process  or  right  against  such 
owner.^^2 

§  6585.  Possession  and  title  must  be  traversed. — In  an  action 
for  trespass  to  lands,  where  the  answer  does  not  traverse  the 
plaintiff's  possession  or  title,  he  is  not  put  to  prove  his  title,  al- 
though the  land  be  wild  and  vacant.^^^  "Where,  in  such  action, 
the  possession  is  disputed,  and  the  defendant  relies  upon  his 
legal  title  to  justify  his  acts,  he  may  put  it  in  issue  by  his  answer 
and  have  it  tried  and  determined.^^*  Possession  by  defendant 
may  be  proved  under  the  general  issue. ^^^  In  an  action  for  a 
trespass  upon  land,  alleged  by  the  comjilaint  to  be  in  the  posses- 
sion of  the  plaintiff  at  the  time  of  the  unlawful  entry  thereon  by 
the  defendants,  it  is  not  a  sufficient  traverse  of  the  allegation  of 

158  Dorman  v.  Long,  2  Barb.  163  O'Reillj  v.  Davies,  4  Sandf. 
214.  722. 

159  Pico  V.  Colimas,  32  Cal.  578.  i64  Lyon  v.  Fairbark,  79  "Wis.  45.5, 

160  Wagoner  v.  Silva,  139  Cal.  559,  24  Am.  St.  Rep.  732,  4S  N.  W. 
73  Pac.  433.  492. 

161  Id.  165  Babcock  v.  Lamb,  1  Cow.  238; 

162  Kissam  v.  Roberta,  6  Bosw.  154.         Saunders  v.  Wilson,  15  Wend,  338. 
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possession  for  the  defendants  to  aver  in  their  answer  that  to  the 
best  of  their  information  and  belief  they  did  not  commit  the 
grievance  upon  any  land  in  the  lawful  possession  of  plaintiff.i^^ 
Where  the  complaint  alleges  that  the  plaintiffs  are  the  owners 
and  in  possession  of  a  mine,  an  answer  which  denies  that  they  are 
the  owners  or  in  possession  of  a  certain  part  of  the  mine,  describ- 
ing it,  does  not  admit  the  plaintiff's  ownership  of  that  part.^**''' 
A  plea  of  possessory  title  under  a  demise  from  a  third  person, 
if  it  did  not  give  express  color,  was  bad,  as  amounting  to  the 
general  issue.^^^  In  trespass  quare  clauswm  fregit,  in  a  justice's 
court,  defendant  may  entitle  himself  to  a  verdict  by  showing 
either  title  in  himself,  title  in  a  third  person,  or  possession  out  of 
the  plaintiff.  169 

§  6586.  Cross-complaint. — If  plaintiff  wishes  to  object  to  de- 
fendant's cross-complaint  which  brings  up  the  question  of  title 
to  other  and  separate  land,  asking  to  restrain  plaintiff  from  mak- 
ing any  claim,  etc.,  thereto,  such  objection  should  be  raised  by 
motion  or  demurrer.i'''*^  A  counterclaim  for  a  trespass  on  land 
and  injury  to  defendant's  crops  by  plaintiff's  cattle  cannot  be 
maintained  in  an  action  of  claim  and  delivery  for  said  cattle.^'^i 

§  6587.  Defense — Defective  fence. — That  the  fence  through 
which  the  cattle  entered,  and  which  the  plaintiff  was  bound  to 
keep  in  repair,  was  defective,  may  be  shown  by  the  defendant.^^^ 

§  6588.  Defense — Easement. — When  the  act  appears  to  be 
prima  facie  a  trespass,  any  matter  of  justification,  by  virtue  of 
any  authority  or  easement,  must  be  pleaded.i'^^  Jq  trespass 
quare  clauswm  fregit,  an  answer  justifying  merely  because  the 
defendant  has  an  easement  on  the  land  contains  no  defense.^'^* 

166  McCormick  v.  Bailey,  10  Cal.  Caines,  28.  See,  also,  Uttendorffer  v. 
230.  Joint  trespass — as  to  plea  in  Saegers,  50  Cal.  496;  Land  etc.  Co. 
bar,  see  Marks  v.  Sulli\'an,  8  Utah,  v.  Gasquet,  45  La.  Ann.  759,  13  South. 
406,   32   Pac.   668,   20  L.   E.   A.  590;  17L 

Brown  v.  City,  3  Allen,  474;  Bowman  170  Power   v.    Fairbanks,    146    CaL 

V.  Davis,  13  Colo.  297,  22  Pac.  507.         •    611,  80  Pac.  1075. 

167  Jones  V.  Prospect  Mountain  17 1  Glide  v.  Ivayser,  142  Cal.  419, 
Tunnel  Co.,  21  Nev.  339,  31  Pac.  642.  76  Pac.  50. 

168  Collet  V.  Flinn,  5  Cow.  466;  172  Golden  v.  Eldred,  15  Johns.  220. 
Underwood  v.  Campbell,  13  Wend.  78.           173  Babcock  v.  Lamb,  1  Gov?.  238;  . 

169  Douglas  V.  Valentine,  7  Johns.  Saunders  v.  Wilson,  15  Wend.  338. 
273;    explaining   Strong   v.    Smith,   2  174  Pico  v.  Colimas,  32  CaL  578. 
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§  6589  Defense — License,  how  pleaded — Mineral  land. — Li- 
cense to  enter  on  the  premises  of  another  must  be  specially 
pleaded. 1'^^  But  entering  under  a  void  license  is  a  trespass.^^^ 
A  lessee  continuing  to  work  a  mine  after  notice  of  his  forfeiture, 
for  failure  to  sink  the  shaft  at  a  certain  rate,  is  not  a  willful 
trespasser,  though  mistaken  in  his  contention  that  there  was  no 
forfeiture,  and  he  should  be  allowed  for  the  expense  of  mining 
the  ore  taken  out  after  such  forfeiture. ^'^'^  Where  a  miner  enters 
upon  land  in  the  possession  of  another,  claiming  the  right  to 
enter  for  mining  purposes,  he  must  justify  his  entry  by  show- 
ing: 1.  That  the  land  is  public  land;  2.  That  it  contains  mines 
or  minerals;  3.  That  he  enters  for  the  bona  fide  purpose  of  min- 
ing; and  such  justification  must  be  affirmatively  pleaded  in  the 
answer,  with  all  requisite  averments,  to  show  a  right  under  the 
statute  or  by  law  to  enter.^'^s  In  an  action  for  damages  for  an 
alleged  trespass  upon  the  plaintiff's  land,  if  the  defendant  justi- 
fies the  alleged  trespass  under  the  act  in  relation  to  laying  out 
and  establishing  roads,  he  must  in  his  answer  show  a  strict  com- 
pliance with  all  the  provisions  of  the  statute.^'^^ 

§  6590.  Justification — Essential  averments. — An  answer  justi- 
fying a  trespass  on  the  ground  of  official  duty  should  aver  that 
defendant  is  an  officer,  and  what  his  official  duty  is,  and  if  there 
are  many  defendants,  it  should  state  they  entered  in  aid  of  the 
officer.is**  An  answer  justifying  a  seizure  under  a  writ  of  attach- 
ment does  not  state  facts  constituting  a  defense  if  it  fails  to  allege 
that  defendant  in  the  attachment  suit  was  the  owner  of  the  prop- 
erty.^^^  In  an  answer  justifying  seizure  under  execution,  de- 
fendant should  not  only  set  out  the  execution,  but  the  judg- 
ment on  which  it  is  founded,  and  that  he  is  an  officer,  properly 
acting  under  such  execution.^^^  j^  j^^y  be  laid  down  as  a  general 
rule  that  the  facts  constituting  the  justification  must  be  fully 
set  up.^^^    Nor  can  this  justification  be  made  by  a  general  denial 

175  Haight  V.  Badgeley,  15  Barb.  179  Sherman  v.  Buick,  32  Cal.  241, 
499;    Beaty   v.    Swarthout,    32    Barb.       91  Am.  Dee.  577. 

293;   Alford  v.  Barnum,  45  Cal.  482;  180  Pico  v.  Colimas,  32  Cal.  578. 

Lockhart  v.  Geir,  54  Wis.  133,  11  N.  181  Richardson    v.    Smith,    29    Cal. 

W.  245.  529;     Richardson    v.     Hall,     21     Md. 

176  Chandler    v.    Edson,    9    Johns.  399. 

3G2.  182  McDonald   v.   Prescott,   2   Nev. 

177  Montrozona  etc.  Co.  v.  Thatch-       109,  90  Am.  Dec.  517. 

er,  19  Colo.  App.  371,  75  Pac.  595.  183  McComb  v.  Reed,  28   Cal.   2S1, 

178  Lentz  V.  Victor,  17  Cal.  271.  87  Am.  Dec.  115;   Towdy  v.  Ellis,  23 
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of  the  allegations  of  the  complaint.*'*  A  plea  alleging  a  seizure 
for  a  forfeiture  as  a  justification  to  an  action  of  trespass  should 
not  only  state  the  facts  which  are  relied  on  to  establish  a  for- 
feiture, but  should  also  aver  directly  that  by  reason  thereof  the 
property  became  and  actually  was  forfeited,  and  was  seized  as 
forfeited.*^*  In  an  action  for  damages  for  trespass,  under  a  mere 
denial,  defendant  may  show  that  the  article  destroyed  or  in- 
jured was  worthless.^^^  A  plea  justifying  the  taking  upon  a  writ 
of  replevin  must  show  the  execution  and  delivery  to  him  of  the 
replevin  bond  and  affidavit  with  the  writ.^^'^  Seizure  of  prop- 
erty by  an  officer  under  a  void  attachment  is  a  naked  trespass 
as  against  a  stranger  who  is  in  rightful  possession  thereof.^^^ 
Likewise,  a  receiver  and  persons  securing  the  appointment  of  a 
receiver  wrongfully  for  a  going  and  solvent  corporation  become, 
after  the  appointment  is  declared  void,  trespassers  ah  imtio,  and 
liable  for  damages  caused  by  their  wrongful  acts.^^* 


FORMS  IN  TRESPASS. 

§  6591.  Complaint  for  malicious  injury,  claiming  increased 
damages  under  the  statute. 

Form  No.  1764. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  .,  19..,  the  defendant  mali- 
ciously and  wantonly  destroyed  certain  ornamental  trees,  of  the 
value  of  .  .  .  dollars,  the  property  of  the  plaintiff,  growing  upon 
his  land  [or  as  the  case  may  be],  at  .  .  .  [by  barking  or  girdling 
them,  or  otherwise  state  nature  of  injury,  if  not  totally  destroyed] , 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

[Demand  of  Judgment  for  Treble  Damages.] 

Cal.   659;   Knox  v.  Marshall,   19   Cal.  v.    Pettibone,    20    Barb.    350;    disap- 

617;  Killey  v.  Scannell,  12  Cal.  73.  proving     Stimpson    v.     Eeyuolds,     14 

184  Glazer  v.  Clift,  10  Cal.  303.  Barb.  50G. 

185  Gelston  v.  Hoyt,  3  Wheat.  246,  188  Hagar  v.  Haas,  66  Kan.  333, 
4  L.  Ed.  381.  71  Pac.  822 ;  Cook  v.  Higgins,  G6  Kan. 

186  Dunlap   V.     Snyder,     17     Barb.  762,  71  Pac.  259. 

561.  189  Thornton-Thomas   Merc.   Co.   v. 

187  Morris  v.  Van  Voast,  19  Wend.  Bretherton,  32  Mont.  80,  80  Pac.  10; 
283.  As  to  distinction  between  such  Bowman  v.  Hazen,  69  Kan.  682,  77 
a  writ  and  an   execution,  see  Foster  Pac.  589. 
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§  6592.     Complaint  for  damages  for  injuring  trees. 

Form  No.  1765. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  defendant,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  entered 
upon  the  land  of  the  plaintiff,  in  the  county  of  ... ,  the  same  be- 
ing then  in  the  possession  of  the  plaintiff,  and  did,  without  the 
leave  of  the  plaintiff,  cut  down  .  .  .  trees  [designate  number  and 
kind  of  trees],  of  the  value  of  .  .  .  dollars;  whereby  the  plaintiff 
lost  said  trees,  and  the  land  belonging  to  the  plaintiff  was  greatly 
damaged  and  lessened  in  value,  to  the  amount  of  .  .  .  dollars; 
and  thereby  the  defendant,  by  the  force  of  section  ...  of  the 
statute  of  ... ,  forfeited  and  became  liable  to  pay  to  the  plain- 
tiff treble  the  amount  of  said  damages. 

[Demand  of  Judgment.] 

§  6593.    Complaint  for  cutting  and  converting  timber. 

Form  No.  1766. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19.  .,  at  .  .  . ,  the  defendant 
forcibly  broke  and  entered  upon  plaintiff's  land  [the  same  being 
then  in  possession  of  the  plaintiff] ,  and  there  cut  down  and  car- 
ried away  the  trees  and  timber  of  the  plaintiff,  of  the  value  of  .  .  . 
dollars,  and  converted  and  disposed  of  the  same  to  his  own  use, 
contrary  to  the  statute,  [etc.,]  to  the  damage  of  the  plaintiff  in  the 
sum  of  .  .  .  dollars. 

[Demand  op  Judgment.] 

§  6594.    Complaint  for  treading  down  grain. 

Form  No.  1767. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at  .  .  . ,  the  defendant 
entered  upon  the  plaintiff's  lot  [or  farm],  known  as  .  .  . ,  and 
trod  down  the  grain  then  growing  thereon,  and  cut  down  certain 
trees  [or  as  the  case  may  be],  contrary  to  the  statute,  [etc.,]  to 
the  damage  of  the  plaintiff  in  the  sum  of  .  .  .  dollars. 

[Demand  of  Judgment.] 
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§  6595.  Complaint  for  damage  by  trespassing  cattle,  under 
California  statute  of  March  7,  1878. 

Form  No.  1768. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  during  all  the  times  hereinafter  mentioned  he  was,  and 
now  is,  the  owner,  and  lawfully  in  possession  of  all  that  certain 
real  estate  situated  in  .  .  .  toAvnship,  county  of  ... ,  state  of 
California,  and  described  as  follows:    [Description.] 

II.  That  during  all  of  the  time  between  the  .  .  .  day  of  ... , 
19..,  and  the  .  .  .  day  of  .  ,  . ,  19..,  the  defendant  was  the 
owner  in  possession  of,  and  chargeable  with  the  care  of,  certain 
animals,  to-wit,  sheep. 

III.  That  at  divers  times  between  said  last-mentioned  dates 
said  animals  ran  and  trespassed  upon,  said  lands,  ate  up,  injured, 
and  destroyed  the  grain,  hay,  and  verdure  being  and  growing 
thereon. 

IV.  That  in  consequence  of  said  animals  so  running,  trespass- 
ing, eating  up,  injuring,  and  destroying  the  said  grain,  hay,  and 
verdure  which  was  then  upon  said  land,  plaintiff  has  been  dam- 
aged in  the  sum  of  .  .  .  dollars. 

[Demand  of  Judgment.] 

§  6596.    Complaint  for  removal  of  fence. 

Form  No.  1769. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at  .  .  . ,  the  defendant 
forcibly  broke  and  entered  upon  the  plaintiff's  land,  and  took 
down  a  fence  standing  upon  said  land  and  removed  the  same,  and 
also  then  and  there  erected  another  fence  on  said  laud,  and  also 
then  and  there  disturbed  the  plaintiff  in  the  use  and  occupation 
of  said  land,  and  prevented  him  from  enjoying  the  same  as  he 
otherwise  would  have  done,  to  the  damage  of  the  plaintiff  in  the 
sum  of  .  .  .  dollars. 

[Demand  of  Judgment.] 

§  6597.     Complaint  for  trespass  on  chattels. 

Form  No.  1770. 
[Title.] 

The  plaintiff  complains,  and  alleges: 
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I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at  .  .  . ,  the  defendant 
unlawfully  took  from  the  possession  of  the  plaintiff,  and  carried 
away  [describe  the  goods],  the  property  of  the  plaintiff,  and  still 
unlawfully  detains  the  same  from  the  plaintiff  [or  where  the 
possession  of  the  property  was  regained:  and  unlawfully  detained 
the  same  from  the  plaintiff  for  the  space  of  .  .  .  days],  to  the 
damage  of  the  plaintiff  in  the  sum  of  .  .  .  dollars. 

[Demand  op  Judgment.] 


§  6598.    Averment  of  special  damage. 

Form  No.  1771. 

That  by  reason  of  such  unlawful  taking  and  detention  of  said 
property,  the  plaintiff  was  compelled  to  pay,  and  did,  on  the 
.  .  .  day  of  .  .  . ,  19 . . ,  at  .  .  . ,  pay,  .  .  .  dollars  to  procure  the 
return  of  the  same,  and  also  .  .  .  dollars  for  storage,  and  sus- 
tained other  injury. 

§  6599.    Complaint  for  malicious  injury  to  property. 

Form  No.  1772. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  at  .  .  . ,  the  defendant, 
willfully  and  maliciously  intending  to  injure  the  plaintiff,  cut, 
broke,  and  mutilated  certain  [designate  what],  the  property  of 
the  plaintiff,  of  the  value  of  .  .  .  dollars,  and  greatly  injured 
them,  so  that  the  plaintiff  was  compelled  to  expend  .  .  .  dollars 
in  repairing  the  same,  to  his  damage  in  the  sum  of  .  .  .  dollars. 

[Demand  op  Judgment.] 

§  6600.  Complaint  for  entering  and  injuring  house  and  goods 
therein. 

Form  No.  1773. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at  .  .  . ,  the  defendant, 
A.  B.,  entered  into  the  plaintiff's  house,  No.  .  .  .  street,  in  the 
city  of  .  .  . ,  in  this  state,  and  unlawfully  broke  and  injured  the 
doors  and  walls  thereof  [or  other  injury  to  house],  and  took  and 
carried  away  [enumerate  articles],  the  property  of  the  plaintiff, 
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and  converted  and  disposed  of  the  same  to  his  own  use,  to  plain- 
tiff's damage  in  the  sum  of  .  .  .  dollars. 
[Demand  of  Judgment.] 

§  6601.  Complaint  for  trespass  by  city  oflBcials  while  abating 
an  alleged  public  nuisance. 

Form  No.  1774. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  [Allege  incorporation  and  existence  of  the  defendant  city.] 

II.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  and  upon  sundry  other 
days  and  times  of  day,  and  before  the  commencement  of  this  ac- 
tion, the  defendant  unlawfully  entered  upon  the  lands  and  prem- 
ises of  the  plaintiff,  lying  and  being  in  the  said  city  of  ... ,  de- 
scribed as  follows:  [give  description],  and  dug  up  and  carried 
away  .  .  .  thousand  cubic  feet  of  earth,  and  thereby  destroyed 
about  six  tljousand  surface  square  feet  of  said  lot,  to  the  damage 
of  the  plaintiff  in  the  sum  of  .  .  .  dollars. 

[Demand  of  Judgment.] 

S  6602.    To  restrain  repeated  trespass,  resulting  in  multiplicity 

Form  No.  1775. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  at  and  for  many  years  prior  to  the  times  hereinafter 
stated,  the  plaintiff  was,  and  still  is,  the  owner  and  in  possession 
of  the  following-described  parcel  of  land:  [describe  same],  and 
has  maintained,  and  still  does  maintain,  a  dwelling-house  upon 
the  said  lands,  standing  within  ,  .  .  feet  of  the  west  boundary 
line  thereof. 

II.  That  some  time  in  the  month  of  .  .  . ,  19  .  . ,  the  defendant, 
without  the  consent  of  the  plaintiff,  forcibly  entered  upon  the 
said  parcel  of  land,  and  constructed  a  fence  along  the  entire  east 
side  of  said  parcel,  and  within  two  feet  of  the  plaintiff's  said 
dwelling-house,  and  thereby  cut  off  from  the  plaintiff's  said 
premises  a  strip  of  land  .  .  .  feet  in  width,  comprising  a  part  of 
his  dooryard,  and  also  cut  off  the  plaintiff  from  egress  from  his 
said  premises  to  .  .  .  street,  a  public  highway  in  said  city,  and 
entirely  excluded  the  plaintiff  from  the  use  of  said  strip  of  land ; 
that  the  plaintiff  immediately  removed  the  said  fence  so   con- 
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structed  by  the  defendant.  [If  the  defendant  reconstructed  the 
fence  and  committed  further  trespasses,  set  them  forth.] 

III.  That  the  said  defendant  threatens  and  asserts  that  he  will 
reconstruct  said  fence  at  the  place  aforesaid  as  often  as  the  plain- 
tiff removes  the  same,  and  will  construct  a  building  partially 
upon  the  said  strip  of  land,  and  thus  permanently  deprive  the 
plaintiff  of  the  use  and  enjoyment  thereof,  and  the  plaintiff  fears 
that  the  said  defendant  will  carry  out  his  said  threats  unless 
restrained  by  the  judgment  of  this  court,  and  that  if  the  defendant 
does  continue  said  trespass  he  will  put  the  plaintiff  to  irreparable 
injury,  and  will  harass,  vex,  and  annoy  the  plaintiff,  and  will  put 
him  to  the  necessity  of  bringing  a  multiplicity  of  actions  to  pro- 
tect his  rights. 

Wherefore,  plaintiff  demands  judgment  that  the  said  defendant, 
his  agents  and  attorneys,  and  all  persons  claiming  by  or  under 
him  subsequent  to  the  filing  of  a  notice  of  the  pendency  of  this 
action,  be  perpetually  enjoined,  and  restrained  from  taking 
possession  of,  or  attempting  to  take  possession  of,  the  said  strip 
of  land,  and  from  placing  any  obstruction  thereon,  or  in  any 
manner  interfering  with  the  use  and  occupation  thereof  by  the 
plaintiff ;  and  that  the  plaintiff  have  such  other  and  further  relief 
as  may  be  equitable,  together  with  the  costs  of  this  action. 

§  6603.    Trespass  on  land — Denial  of  plaintiff's  title. 

Form  No.  1776. 
[Title.] 

The  defendant  answers  to  the  complaint : 

That  the  said  dwelling-house  [or  land]  was  not  the  plaintiff's, 

as  alleged,  or  at  all. 

§  6604.    Denial  of  plaintiff's  possession. 

Form  No.  1777. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  plaintiff  was  not  possessed  of  the  lands  mentioned  in 
the  complaint,  or  any  part  thereof. 

§  6605.    Justifying  trespass — Fences  defective. 

Form  No.  1778. 
[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
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I.  That  the  plaintiff  and  defendant  occupy  farms  contiguous 
to  each  other,  and  separated  by  a  fence  which  the  plaintiff  was 
bound  to  keep  in  repair.  The  plaintiff  neglected  to  keep  the 
fence  in  repair,  by  means  whereof  the  cattle  of  the  defendant 
escaped  over  the  fence  and  onto  the  premises  of  the  plaintiff, 
and  thereby  the  defendant  committed,  by  his  cattle,  and  without 
his  fault,  the  supposed  injury  set  forth  in  the  complaint  as  done 
by  the  defendant's  cattle. 

II.  That  the  defendant,  as  soon  as  he  had  notice  of  the  escape 
of  his  cattle,  entered  upon  the  plaintiff's  premises  to,  and  did, 
drive  them  out,  doing  no  unnecessary  damage,  which  is  the  al- 
leged trespass  committed  by  the  defendant,  and  set  forth  in  the 
complaint. 

§  6606,    Justification  of  trespass  to  retake  property. 

Form  No.  1779. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges : 

I.  That  on  or  about  the  .  .  .  day  of  .  .  .,  19..,  the  plaintiff 
wrongfully  took  from  the  defendant's  possession  a  horse  [or  other 
property,  describing  the  same],  which  was  then,  and  still  is,  the 
property  of  the  defendant,  and  placed  the  same  upon  the  plain- 
tiff's said  premises,  and  wrongfully  refused  to  deliver  the  same 
to  the  defendant,  though  defendant  frequently  demanded  the  re- 
turn thereof. 

II,  That  thereupon  this  defendant  entered  upon  the  plaintiff's 
said  premises,  and  retook  said  horse,  and  drove  the  same  away, 
doing  no  unnecessary  damage,  which  are  the  acts  complained  of 
in  the  plaintiff's  said  complaint. 

§  6607.    Justification  of  rebuilding  fence. 

Form  No,  1780, 
[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  the  fence  mentioned  in  the  complaint  was  a  part  of 
the  division  fence  upon  the  line  between  the  lands  of  the  plain- 
tiff and  of  the  defendant,  which,  by  a  previous  agreement  be- 
tween them,  the  defendant  was  bound  to  make  and  keep  in 
repair, 

II.  That  he  took  up  and  removed  the  part  of  said  fence  which 
he  was  bound  to  repair,  and  replaced  the  same  with  a  new  fence 
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upon  the  said  division  line,  and  with  as  little  injury  as  possible 
to  the  plaintiff's  crops,  as  he  had  full  right  to  do,  which  are 
tlie  acts  complained  of. 

§  6608.    Leave  and  license. 

Form  No.  1781. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  acts  complained  of  were  done  with  leave  of  plaintiff. 

§  6609.    Trespass  on  chattels — Denial  of  right  ol  possession. 

Form  No.  1782. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  plaintiff  was  not  entitled  to  the  possession  of  the 

goods  mentioned  in  the  complaint. 

§  6610.    The  same — Denial  of  breaking. 

Form  No.  1783. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  defendant  did  not  break  nor  enter  the  premises  oi  xiut 

plaintiff  as  alleged,  or  in  any  other  manner. 

§  6611.    The  same — Denial  of  taking. 

Form  No.  1784. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  he  did  not  take  nor  carry  away  said  goods  as  alleged, 

or  at  all. 

§  6612.    Justifying  trespass,  by  virtue  of  requisition  of  claim 

and  delivery. 

Form  No.  1785. 
[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  at  the  time  mentioned  in  the  complaint  the  defendant 
was  sheriff  of  the  county  of  .  .  . ,  in  this  state,  duly  elected  and 
qualified  as  such. 
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II.  That  in  an  action  brought  by  one  M.  N.  against  one  0.  P., 
in  the  court  of  ... ,  to  recover  the  possession  [among  other 
things]  of  the  property  mentioned  in  the  complaint  in  this  action, 
said  M.  N.  delivered  to  this  defendant  an  affidavit  made  by  him 
[or  made  in  his  behalf],  and  a  notice  indorsed  thereon,  describing 
the  property  mentioned  in  the  complaint,  and  requiring  this  de- 
fendant to  take  the  same  from  said  O.  P.,  and  deliver  it  to  said 
M.  N. ;  and  at  the  same  time  delivered  to  this  defendant,  as  such 
sheriff,  a  written  undertaking  as  required  by  law  in  such  case,  of 
which  affidavit,  notice,  and  undertaking  copies  are  hereto  an- 
nexed as  a  part  of  this  answer. 

III.  That  by  virtue  of  said  proceedings  the  defendant  took  and 
detained  the  goods  mentioned  in  the  complaint,  which  are  the 
acts  of  which  the  plaintiff  complains. 

§  6613.    Justification  under  execution. 

Form  No.  1786. 
[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  at  the  time  mentioned  in  the  complaint  the  defendant 
•was  sheriff  of  the  county  of  .  .  . ,  in  this  state,  duly  elected  and 
<;^ualified  as  such, 

II.  That  heretofore,  in  an  action  in  [state  the  court],  wherein 
A.  B.  was  plaintiff,  and  C.  D.,  the  plaintiff  herein,  was  defendant, 
judgment  was,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  rendered  in  favor 
of  the  said  A.  B.,  plaintiff  in  said  action,  against  the  said  C.  D., 
defendant  therein,  for  the  sum  of  .  .  .  dollars,  as  by  the  judg- 
ment-roll in  said  action,  on  file  in  the  office  of  the  county  clerk, 
more  fully  appears. 

III.  That  afterwards,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  execution 
against  the  property  of  C.  D.,  based  upon  such  judgment,  was 
issued,  and  directed  to  and  delivered  to  this  defendant,  as  sheriff 
of  the  said  city  and  county  of  ... ,  for  service,  whereby,  after 
containing  the  statement  and  recital  of  the  matters  by  law  re- 
quired to  be  stated  and  set  forth  in  such  case,  and  after  setting 
forth  that  the  sum  of  .  .  .  dollars  was  then  actually  due  on  the 
said  judgment,  this  defendant  was  in  substance  commanded  to 
satisfy  the  said  judgment  out  of  the  personal  property  of  the  said 
judgment  debtor  within  this  defendant's  county;  or  if  sufficient 
personal  property  could  not  be  found,  then  out  of  the  real  prop- 
erty in  this  county  belonging  to  such  judgment  debtor,  and  to 

p.  p.  F.,  Vol.  IV — 29 
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return  the  said  execution  within  sixty  days  after  its  receipt  by 
him,  as  required  by  law. 

IV.  That  under  and  by  virtue  of  the  said  execution  this  defend- 
ant, as  sheriff  of  the  city  and  county  of  ... ,  and  not  otherwise, 
levied  upon  certain  goods  and  chattels,  of  the  character  and  de- 
scription of  those  mentioned  and  described  in  the  complaint,  and 
took  the  same  into  his  custody,  which  defendant  believes  to  be 
the  goods  and  chattels  referred  to  in  the  complaint,  and  that  the 
said  levy  and  taking  and  detention  as  aforesaid  constitute  the 
supposed  wrongful  taking  in  the  complaint  alleged. 

v.  And  this  defendant,  upon  his  information  and  belief,  avers 
that  the  goods  levied  on  as  aforesaid  were  at  the  time  of  said  levy 
the  property  of  the  said  C.  D. 

§  6614.  Justification  of  breaking  in  plaintiff's  house  by  virtue 
of  search  warrant. 

Form  No.  1787. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  at  the  time  mentioned  in  the  complaint,  one  A.  B.  was 
a  justice  of  the  peace  of  the  town  of  .  .  . ,  in  the  county  of  ...  , 
and  was  authorized  to  issue,  and  did  issue,  a  warrant  in  writing, 
under  his  hand  and  seal,  directed  to  any  constable  of  the  said  town- 
ship reciting  that  whereas  information  on  oath  had  been  given  to 
him,  the  said  A.  B.,  a  justice  of  the  peace  as  aforesaid,  by  one  C.  D.^ 
of  ... ,  that  [specify  the  goods]  had  lately  been  feloniously  taken 
and  carried  away  by  E.  F.,  from  [etc.],  and  that  the  said  [goods], 
or  a  part  thereof,  were  then  concealed  in  a  cellar  of  L.  M.,  at  ...  ; 
and  the  said  justice  did,  in  and  by  said  warrant,  in  the  name  of 
the  people  of  this  state,  command  and  authorize  them,  the  said 
constables,  or  any  of  them,  with  proper  assistance,  in  the  daytime, 
to  enter  into  the  cellar  of  the  said  L.  M.,  at  ... ,  and  there  dili- 
gently search  for  the  said  [goods],  and  if  the  same  or  any  part 
thereof  should  be  found,  then  the  said  constables  were,  in  and  by 
the  said  warrant,  likewise  commanded  to  bring  the  same  so  found, 
together  with  the  said  L.  M.,  or  the  person  in  whose  custody  the 
same  should  be  found,  before  him,  the  said  justice,  or  some  other 
justice  of  the  peace  of  said  town  [etc.],  to  be  dealt  with  as  the 
law  directs. 

II.  That  said  warrant  was  delivered  to  G.  H..  one  of  the  de- 
fendants, who  then  was  one  of  the  constables  of  the  said  township, 
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to  be  executed  according  to  law,  by  virtue  of  which  he  went  to  the 
cellar  of  the  said  L.  M.  mentioned  in  the  warrant,  and  which 
was  part  and  parcel  of  and  belonged  to  the  dwelling-house  men- 
tioned in  the  complaint,  and  there,  finding  the  door  thereof  shut 
and  fastened,  did,  in  a  friendly  and  peaceable  manner,  demand 
and  require  that  the  said  door  should  be  opened,  which  was  then 
and  there  refused;  and  that  thereupon  the  said  G.  H.,  one  of  the 
defendants,  in  order  to  execute  the  said  warrant,  did  break  open 
the  said  door,  doing  as  little  damage  as  possible,  and  did  search 
there  for  said  [goods],  and  took  and  carried  away  therefrom 
[specify  the  goods],  being  part  of  the  said  [goods]  mentioned  in 
the  said  warrant,  and  brought  the  same  before  the  said  justice, 
as  he  might  lawfully  do,  which  are  the  acts  of  which  the  plaintiff 
complains. 

§  6615.  Judgment  in  trespass  for  cutting  timber  where  de- 
fendant claims  cutting  was  by  mistake. 

Form  No.  1788. 
[Title.] 

The  issues  arising  in  this  action  having  been  tried  by  the  court 
and  a  jury,  and  the  jury  having  returned  their  verdict,  in  which 
they  find  [here  recite  verdict],  and  it  appearing  from  said  verdict 
that  such  cutting  was  not  done  by  mistake: 

Now,  on  motion  of  G.  H.,  attorney  for  the  plaintiff, — 
It  is  adjudged,  that  the  plaintiff  do  have  and  recover  of  the 
defendant,  C.  D.,  the  sum  of  .  .  .  dollars  [highest  market  value  of 
logs  or  lumber  manufactured  therefrom  while  in  defendant's  pos- 
session, with  interest],  together  with  the  costs  of  this  action, 
taxed  at  .  .  .  dollars,  amounting  in  all  to  the  sum  of  .  .  .  dollars, 

J   K.,  Judge  of  said  .  .  .  Court. 
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CHAPTER   CXLIX. 

WASTE. 

§  6616.  Waste  defined.— "Waste,"  says  Mr.  Justice  Black- 
stone,  **is  a  spoil  or  destruction  in  houses,  gardens,  trees,  or  other 
corporeal  hereditaments,  to  the  disherison  of  him  that  hath  the 
remainder  or  reversion  in  fee  simple  or  fee  tail."  ^  It  is  waste  to 
cut  timber-trees  and  sell  them  in  exchange  for  fire-wood,  but  not 
to  use  for  posts  on  the  premises.^  In  this  country  no  act  of  a 
tenant  constitutes  waste,  unless  it  is  or  may  be  prejudicial  to  the 
inheritance,  or  to  those  who  are  entitled  to  the  reversion  or  re- 
mainder.3  To  constitute  waste,  the  injury  to  real  property  must 
be  of  a  permanent  character,  some  unauthorized  act  of  the  tenant 
which  does  a  lasting  injury,  or  tends  to  destroy  its  identity.^ 

It  is  not  waste  for  the  person  in  possession  of  property  sold 
under  execution,  at  the  time  of  sale,  or  entitled  to  possession  after- 
wards, during  the  period  allowed  for  redemption,  to  continue  to 
use  it  in  the  same  manner  in  which  it  was  previously  used ;  or  to 
use  it  in  the  ordinary  course  of  husbandry ;  or  to  make  necessary 
repairs ;  or  to  use  wood  or  timber  on  the  property  therefor ;  or  for 
the  repair  of  fences;  or  for  fuel  in  his  family,  while  he  occupies 
the  property.^ 

§  6617.  Allegation  of  tenancy. — In  an  action  to  recover  for 
waste,  the  plaintiff  must  show  that  he  is  entitled  to  an  immediate 
estate  of  inheritance,  although  he  need  not  set  out  his  title  par- 
ticularly.8  If  the  action  is  against  a  tenant  for  life  or  years,  the 
complaint  must  show  a  seisin  in  the  plaintiff,  and  a  demise  to  the 
defendant;'^  and  an  allegation  that  the  defendants  held  certain 

1  Sedgwick  on  Damages,  146.     See,  3  Pynchon    v.     Stearns,    11    Mete. 
also,  the  common  law  with  regard  to  (Mass.)   304,  45  Am.  Dec.  207. 
waste,  expounded  by  Lord  Chief  Jus-           4  Davenport  v.   Magoon,   13   Or.   3, 
tice   Eyre,  in  Jefferson   v.   Bishop   of  57   Am.  Kep.  1,  4  Pac.  299;   Stewart 
Dunham,    1    Bos.    &    Pul.    120,    and  v.  Wood,  48  111.  App.  378. 

Story's  Equity  Jurisprudence,  §  909.  5  Cal.  Code  Civ.  Proc,  §  706. 

2  Padelford  v.  Padelford,  7  Pick,  6  Greenly  v.  Hall,  3  Harr.  (Del.)  9; 
152.  See,  also,  Clark  v.  Holden,  7  Adams  v.  Slattery,  36  Colo.  35,  85 
Gray,  8,  66  Am.  Dec.  450;  Cannon  v.  Pac.  87. 

Barry,  59  Miss.  289.  ^  Carris  v.  Ingalls,  12  Wend.  70. 


3621  WASTE.  §§  6618, 6619 

premises  as  tenants  thereof  to  the  plaintiff,  under  a  demise  to 
them  for  a  certain  rent,  imports  a  tenancy  for  a  term,  and  not  a 
tenancy  at  will.^  Under  an  averment  of  wrongful  waste,  a  re- 
covery may  be  had  for  negligent  waste.* 

§  6618.  Growing  timber — Common-law  doctrine. — Although 
the  common-law  doctrine  of  waste  is  not  strictly  applicable  in  this 
country,  yet  such  cutting  of  trees  or  timber  as  will  work  a  per- 
manent injury  to  the  freehold  or  inheritance,  in  the  absence  of 
any  specific  leave  or  license  to  cut  such  trees  or  timber,  is  waste, 
for  which  an  action  will  lie  in  equity,  for  the  prevention  of  such 
injury  by  injunction  before  it  is  committed,  or  at  law,  for  the 
recovery  of  damages  by  the  remainderman,  after  the  injury  is 
done.i®  It  has  been  held,  however,  that  the  statutes  of  Marie- 
bridge  and  Gloucester  concerning  waste  are  a  part  of  the  common 
law,  brought  to  this  country  from  Engiand.^^  Whilst  the  timber 
is  growing,  it  is  part  of  the  realty,  and  its  destruction  constitutes 
that  kind  of  waste  the  commission  of  which  a  court  of  equity 
will,  upon  petition,  restrain.  When  once  cut,  the  character  of  the 
property  is  changed ;  it  has  ceased  to  be  a  part  of  the  realty,  and 
has  become  personalty,  but  its  title  is  not  changed.  It  belongs 
to  the  owner  of  the  land  as  much  afterwards  as  previously,  and 
he  may  pursue  it  into  whosoever  hand  it  goes,  and  is  entitled  to 
all  the  remedies  for  its  recovery  which  the  law  affords  for  the 
recovery  of  any  other  personal  property  wrongfully  taken  or  de- 
tained from  its  owner.  And  if  he  cannot  find  the  property,  to 
enforce  its  specific  return,  he  may  waive  the  wrong  committed  in 
its  removal  and  use,  and  sue  for  the  value,  as  upon  an  implied  con- 
tract of  sale.^2 

§  6619.  Injunction,  when  lies. — The  owner  of  a  contingent  es- 
tate may  enjoin  waste  when  he  cannot  recover  for  waste  already 
committed  by  removal  of  rock  from  the  premises,  since  he  has  no 
vested  interest  in  the  rock  removed.^^  Cutting,  destroying,  or  re- 
moving growing  timber  is  sufficient  ground  for  an  injunction, 

9  PaiTott  V.  Barney,  Deady's  Kep.  Crothers     t.     Acock,     43     Mo.     App. 

405,  Fed.  Cas.  No.  10773a.  318. 

9  Eobinson  t.  Wheeler,  25  N.  Y.  n  Parrott  v.  Barney,  Deady's  Eep. 
252.  405,  Fed.  Cas.  No.  10773a. 

10  McCay  v.   Wait,   51   Barb.   225.  12  Halleck  v.  Mixer,  16  Cal.  574. 
See  Calvert  v.  Eice,  91  Ky.  533,  34          13  Pavkovich    v.    Southern    Pacific 
Am.    St.    Eep.    240,    16    S.    W.    351;       Ey.  Co.,  150  CaL  39,  87  Pac.  1097. 
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without  any  allegation  of  insolvency.^*  A  purchaser  of  standing 
timber  cannot  obtain  an  injunction  to  stay  waste  committed  by 
the  cutting  of  the  timber — 1.  Because  as  to  him  the  cutting  of 
the  timber  is  no  waste,  neither  the  remainder  in  fee  simple  nor 
in  fee  tail  being  vested  in  him ;  2.  Because,  being  a  mere  purchaser 
of  the  timber,  he  has  adequate  relief  at  law,  if  it  does  not  appear 
that  the  defendants  are  irresponsible.  An  action  to  quiet  title 
and  to  enjoin  waste  can  be  maintained  on  a  complaint  alleging 
plaintiff's  ownership  in  fee,  defendant's  adverse  claim  of  interest, 
for  establishment  of  plaintiff's  title,  and  for  an  injunction.^^ 

The  commission  of  waste  may  be  restrained,  by  order  of  court, 
granted  vnth  or  without  notice,  until  the  expiration  of  the  period 
for  redemption  of  property  sold  under  execution,  the  order  being 
granted  upon  application  of  the  purchaser  or  the  judgment  cred- 
itor ;i^  likewise,  upon  good  cause  shown,  pending  foreclosure.^^ 

§  6620.  Jurisdiction. — A  court  of  equity  has  no  jurisdiction  to 
enjoin  trespass  and  waste  in  a  mine  located  in  a  foreign  jurisdic- 
tion, even  though  the  parties  are  both  before  the  court. ^^ 

§  6621.  When  action  lies. — The  action  for  waste  lies,  even 
after  assignment  of  the  reversion.!^  An  action  of  waste  is  not 
maintainable  against  a  tenant  by  elegit,  on  the  principles  of  the 
common  law.^®  The  action  may  be  maintained  under  section  732 
of  the  California  Code  of  Civil  Procedure,  for  commissive  or  per- 
missive waste.  But  a  tenant  at  will  is  not  liable;  though  if  he 
commit  voluntary  waste  he  is  liable,  not  as  tenant,  but  as  a  tres- 
passer; and  for  permissive  waste,  as  for  failure  to  keep  premises 
in  repair,  he  was  never  liable.^i 

§  6622.  When  injunction  will  not  be  dissolved. — An  injunc- 
tion will  not  be  dissolved  restraining  defendants  from  felling 
trees,  where  the  question  of  boundary  is  in  dispute;  especially 

14  Natoma  Water  &  Min.  Co.  v.  is  Lindsley  v.  Union  Silver  Star 
Clarkin,  14  Cal.  544;  Silva  v.  Garcia,  Min.  Co.,  26  Wash.  301,  66  Pac.  382. 
65  Cal.  591,  4  Pac.  628;  Duncombe  v.  19  Kobinson  v.  Wheeler,  25  N.  Y. 
Felt,  81  Mich.  333,  45  N.  W.  1004.  252. 

15  Marques  v.  Maxwell  Land  Grant  20  1  Co.  Lit.  54;  3  Co.,  part  6,  37; 
Co.,  12  N.  Max.  445,  78  Pac.  40;  Scott  v.  Lenox,  2  Brock.  Marsh.  57, 
jSr.  Mex.  Comp.  Laws,  §  4010.  Fed.  Cas.  No.  12538. 

16  Cal.  Code  Civ.  Proc,  §  706.  21  Parrott  v.  Barney,  Deady's  Rep. 

17  Cal.  Code  Civ.  Proc,  §  745.  405,  Fed.  Cas.  No.  10773a. 


3623  WASTE.  §§  6623,  G624 

where  the  plaintiff's  bond  will  fully  protect  them  for  any  delay, 
if  it  should  turn  out  that  they  have  any  right.22 

§  6623.  Mortgaged  land. — No  person  whose  interest  is  subject 
to  the  lien  of  a  mortgage  may  do  any  act  which  will  substantially 
impair  the  mortgagee's  security.-^  Where  the  principal  value  of 
the  land  mortgaged  consists  of  timber,  the  mortgagee  may  re- 
strain the  mortgagor  from  cutting  the  same,  though  it  would  take 
ten  years  to  remove  all  the  timber,  not  more  than  one  tenth  would 
be  removed  before  maturity  of  the  mortgage  debt,  and  though 
valuable  improvements  were  placed  upon  the  land  subsequent  to 
the  execution  of  the  mortgage,  for  the  purpose  of  cutting  timber.^^ 

§  6624.  Mining  claims. — The  working  of  a  mine  is  waste  ;25 
likewise,  the  unauthorized  removal  of  oil.^^  The  removal  of  gold 
from  a  mine  is  emphatically  taking  away  the  entire  substance 
of  the  estate,  and  comes  within  that  class  of  trespass  for  which 
injunctions  are  now  universally  granted, ^''^  when  the  injury 
threatens  to  be  continuous  and  irreparable.^^  It  is  no  objection 
to  an  injunction  in  such  case  that  the  party  may  possibly  recover 
what  others  may  deem  an  equivalent  in  money.^^  Where  a  ditch 
has  been  excavated  from  the  bed  of  a  stream,  and  its  water  has 
been  diverted  through  the  same  for  mining  purposes,  a  miner 
has  no  right  to  work  a  claim  located  above  its  head,  after  the 
ditch  is  dug,  so  as  to  mingle  mud  and  sediment  with  the  water, 
and  injure  the  ditch,  or  fill  it  up,  and  lessen  its  capacity.^**  One 
of  several  tenants  in  common  of  a  mine  who  does  not  exclude 
his  cotenants  may  work  the  mine  in  the  usual  way,  and  extract 
ore  therefrom,  without  being  chargeable  with  waste,  or  liable  to 
the  other  cotenants  for  damages,  and  an  injunction  will  not  be 
granted  at  their  instance  to  prevent  the  working  of  the  mine.^^ 

22  Buckalew  v.  Estell,  5  Cal.  108.  Henshaw  v.  Clertr,  14  Cal.  465;  Logan 

23  Cal.  Civ.  Code,  §  2929.  v.  Driscoll,  19  Cal.  623,  81  Am.  Dec. 

24  Beaver  Flume  etc.  Co.  v.  Eccles,  90;  McLaughlin  v.  KeUy,  22  Cal. 
43  Or.  400,  99  Am.  St.  Eep.  759,  73  212;  People  v.  Morrill,  26  Cal.  337; 
Pac.  201.  More  v.   Massini,  32   Cal.   595;     Hesa 

25  United  States  v.  Parrott,  1  v.  Winder,  34  Cal.  270;  Willard's 
McAll.  271,  Fed.  Cas.  No.  15998.    See  Equity  Jurisprudence,  370. 

Gaines  v.   Mining  Co.,   32   N.   J.   Eq.  28  Merced  Min.   Co.  v.   Fremont,   7 

86.  Cal.    317,   68   Am.   Dec.   262;    Hill  t. 

26  Isom  V.  Rex  Crude  Oil  Co.,  147       Taylor,  22  Cal.  191. 

Cal.  659,  82  Pac.  317.  29  Hicks  v.  Michael,  15  Cal.  107. 

27  Merced  Min.   Co.  v.  Fremont,   7  30  Hill  v.  Smith,  27  Cal.  476. 

CaL  317,  68  Am.  Dec.  262.     See,  also,  3i  McCord  v.  Oakland  etc.  Min.  Co., 
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§  6625.  Parties. — The  action  for  waste  may  be  maintained 
against  a  guardian,  tenant  for  life  or  years,  joint  tenant,  or  ten- 
ant in  common  of  real  property.  It  may  be  maintained  by  any 
person  aggrieved.^^  ^  grantee  is  entitled  to  the  same  remedies 
for  recovery  for  non-performance  of  any  of  the  terms  of  the  lease 
or  for  any  waste  or  cause  of  forfeiture,  as  his  grantor  or  devisor 
might  have  had.^^  In  Wisconsin,  it  has  been  held  that,  under 
their  statute,  the  action  could  only  be  maintained  where  there 
is  a  privity  of  estate;  and  that  the  doctrine  of  relation  could 
only  be  applied  for  the  protection  of  persons  standing  in  some 
privity  with  the  party  who  institutes  the  proceedings  for  the  land 
and  acquires  an  equitable  claim  or  right  to  the  title,  and  would 
not  aid  plaintiff  in  maintaining  an  action  for  waste.^^  A  tenant 
in  possession,  under  a  lease  containing  a  clause  conferring  upon 
him  the  privilege  of  purchasing  the  demised  premises,  having 
failed  to  exercise  such  privilege  within  the  time  allowed,  is  liable 
for  waste  committed  on  the  premises  during  his  possession.^^  And 
equity  may  interfere  and  cancel  a  lease  to  prevent  irreparable 
waste  by  tenants.^^  A  contingent  remainderman,  before  the  con- 
tingency happens,  may  maintain  an  injunction  to  restrain  waste 
by  the  life  tenant.^'' 

§  6626.  Removal  of  building. — An  injunction  will  not  be 
granted  at  the  suit  of  the  landlord,  against  the  tenant  or  his  as- 
signs, to  restrain  the  commission  of  waste  by  the  removal  from 
the  demised  premises  of  a  building  erected  by  the  tenant,  if  it 
appears  that  the  landlord  is  not  entitled  to  the  reversion.^s  But 
where  the  landlord  is  entitled  to  the  reversion,  the  tearing  down 
or  destruction  of  the  demised  buildings  by  a  tenant,  unless  au- 
thorized by  the  terms  of  the  lease,  is  waste,  and,  if  threatened, 
will  be  restrained  by  injunction.  And  a  provision  in  a  lease 
authorizing  a  tenant  to  alter  and  repair,  does  not  authorize  him 
to  tear  down  or  destroy.^^     But  it  is  not  waste  in  a  tenant  for 

64  Cal.  134,  49  Am.  Eep.  686,  27  Pae.  36  Anderson    v.    Hammon,    19    Or. 

863.  446,    20   Am.   St.   Rep.   832,    24  Pae. 

32  Cal.  Code  Civ.  Proc,  §  732.  228. 

33  Cal.  Civ.  Code,  §  821.  37  University  v.  Tucker,  31  W.  Va. 

34  "Whitney  v.  Morrow,  34  "Wis.  644.  621.  8  S.  E.  410.    See  Lawry  v.  Lawry, 

35  Powell  V.  Dayton  etc.  R.  R.  Co.,  88  Me.  482,  34  Atl.  273. 

16  Or.  33,  8  Am.  St.  Rep.  256,  16  Pae.  38  Perrine  v.   Marsden,  34  Cal.   14. 

863.     See  Regan  y.  Luthy,  11  N.  Y.  39  Davenport    v.    Magoon,    3    West 

Supp.  709.  Coast  Rep.  328. 
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life  to  cut  down  timber-trees  for  the  purpose  of  making  necessary 
repairs  on  the  estate,  and  to  sell  them  and  purchase  boards  with 
the  proceeds,  provided  it  is  the  most  economical  mode.'**^ 

§  6627.  Treble  damages. — The  statutes  of  nearly  all  the  states, 
including  California,  provide  that  in  an  action  for  waste  the 
judgment  may  be  for  treble  damages,"*^  but  not  more  than  actual 
value  for  uncultivated  timber  taken  for  repair  of  a  public  high- 
way .^2  ^i  common  law  there  is  no  forfeiture  of  estate  for  years 
for  the  commission  of  waste,  but  it  was  made  so  by  statute  of 
6  Edward  I,  and  it  was  expressly  confined  to  the  place  wherein 
the  waste  was  committed ;  but  the  statute  of  California  confines 
the  remedy  to  treble  damages.^^  If  the  court  refuse  to  treble  the 
damages,  the  remedy  is  on  appeal,  and  not  by  mandamtis^^  But 
the  general  rule  is  that  the  sound  discretion  of  the  trial  court 
will  not  be  interfered  with.  In  order  to  justify  treble  damages, 
there  must  be  a  willful  waste. *^  When  treble  damages  are  given 
by  statute,  it  must  be  expressly  inserted,  and  conclude,  to  the 
damage  of  the  plaintiff,  against  the  statute.^^  This  rule,  how- 
ever, does  not  apply  to  justices'  courts.*''' 

§  6628.  Damages. — The  owner  of  a  contingent  estate  may 
enjoin  further  waste  by  removing  rock,  but,  having  no  vested 
interest  in  the  rock  removed,  he  cannot  recover  damage  there- 
for.*^ Damages  for  the  detriment  to  the  land  as  well  as  the 
buildings  may  be  had.**  The  purchaser  at  execution  sale,  or  his 
successor  in  interest,  may  have  damages  for  waste  committed 
after  the  date  of  the  sale,  and  before  possession  is  delivered  under 
the  sheriff's  deed.^o 

§  6629.  Limitations. — ^Under  a  lease  containing  a  clause  for 
the  purchase  of  the  demised  premises  within  a  specified  time,  the 
statute  of  limitations  does  not  commence  to  run  against  an  action 

40  Loomis  V.  Wilbur,  5  Mason,  13,  But  see  contra,  Eobinson  v.  Kinne,  1 
Fed.  Cas.  No.  8498.  N.  Y.  Sup.  Ct.  60  j  Carris  v.  Ingalls, 

41  Cal.  Code  Civ.  Proc,  §§  732,  733.  12  Wend.  70. 

42  Cal.  Code  Civ.  Proc,  §  734.  47  O'Calla^han  v.  Booth,  6  Cal.  63. 

43  Chipman  v.  Emeric,  3  Cal.  283.  48  Pavkovich    v.    Southern    Pacific 

44  Early  v.  Mannix,  15  Cal.  149,  Ky.  Co.,  150  Cal.  39,  87  Pac.  1097. 

46  Isom  V.  Rex  Crude  Oil  Co.,  140  49  Erbes  v.  Smith,  35  Mont.  38,  88 

Cal.  67^,  74  Pac.  294.  Pac.  568. 

46  Chipman  v.  Emeric,  5  Cal.  239.  50  Cal.  Code  Civ.  Proc,  §  746. 
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for  \vaste  until  the  privilege  is  extinguished  by  lapse  of  time. 
In  such  action  for  waste  committed  by  such  tenant,  it  is  no  bar 
to  plead  that  the  landlord  had  brought  an  action  for  the  purchase 
price  stipulated  in  the  lease,  which  action  was  dismissed  because 
the  plaintiff  therein  failed  to  show  a  compliance  with  the  contract 
on  his  part,  by  a  tender  of  the  deed  at  the  proper  time,  the  rem- 
edies not  being  concurrent.^^ 

§  6630.  Undertaking  on  appeal. — An  undertaking  in  a  sum 
fixed  by  the  court  against  waste  and  the  value  of  the  use  and 
occupation  of  the  premises  must  be  given,  in  case  of  appeal  from 
a  judgment  directing  the  possession  or  sale  of  real  property.^^ 


FORMS— WASTE. 

§  6631.    Complaint  by  lessor — Waste  by  lessee. 

Form  No.  1789. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  .  ,  19..,  the  defendant  rented 
from  him  the  house  No.  .  .  .  street,  San  Francisco,  for  the  term 
of  .  .  .  months. 

n.  That  the  defendant  occupied  the  said  premises  during  said 
term  of  rental. 

III.  That  during  the  period  of  such  occupation  the  defendant 
greatly  injured  the  premises  [state  how],  to  the  damage  of  the 
plaintiff  in  the  sum  of  .  .  .  dollars,  against  the  form  of  the  statute. 

Wherefore  plaintiff  demands  judgment  for  .  .  .  dollars  damage. 

§  6632.  Complaint  by  purchaser  at  sheriff's  sale — For  waste, 
intermediate  sale,  and  delivery  of  possession. 

Form  No.  1790. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  .  ,  19. .,  one  A.  B.  was  the  owner  in 

fee  of  the  following-described  premises:  [Description  of  premises.] 

51  Powell  V.  Dayton  etc.  R.  R.  Co.,  52  Cal.  Code  Civ.  Proc,  §  945.     As 

16   Or.   33,   8    Am.   St.    Rep.   251,   16       to     undertaking    in     justices'    courts, 
Pac.  863.  see  Cal,  Code  Civ.  Proc,  §  978. 


3627  WASTE.  §§6633,6634 

II.  That  the  said  premises  were  at  the  time  subject  to  the  lien 
of  a  judgment  recovered  by  one  C.  D,  against  E.  F.,  in  an  action 
in  the  superior  court  of  the  county  of  .  .  . ,  in  this  state,  which 
judgment  was  docketed  in  said  county  [or,  state  the  county],  and 
that  the  sheriff  of  said  county,  by  virtue  of  an  execution  issued 
thereon,  sold  the  same. 

III.  That  at  such  sale  the  plaintiff  became  a  purchaser,  and 
the  sheriff  executed  and  delivered  to  him  a  certificate  of  the  said 
sale,  and  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  and  before  this  action, 
executed  and  delivered  to  plaintiff  a  deed  of  the  premises  pur- 
suant to  the  said  sale  thereof,  and  the  plaintiff  paid  the  purchase 
money  therefor. 

IV.  That  intermediate  the  sale  and  delivery  of  the  deed,  the 
defendant  being  in  possession  [allege  act  of  waste  and  damage, 
against  the  form  of  the  statute]. 

[Demand  of  Judgment.] 

§  6633.    The  same — By  redemptioner. 

Form  No.  1791. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I  and  II.   [As  in  preceding  form.] 

III.  That  at  such  sale  the  defendant  became  the  purchaser, 
and  the  sheriff  executed  and  delivered  to  him  a  certificate  of 
the  sale  thereof. 

rV.  That  afterwards,  and  before  the  expiration  of  twelve 
months,  the  plaintiff  redeemed  the  same  from  said  sale  by  paying 
the  necessary  amount  therefor,  and  on  the  .  .  .  day  of  ... , 
19. .  ,  and  before  this  action,  the  sheriff  executed  and  delivered  to 
the  plaintiff  a  deed  of  the  premises  pursuant  to  the  sale  and 
redemption. 

V.  [Allege  acts  of  waste  intermediate  sale  and  redemption, 
against  the  form  of  the  statute.] 

[Demand  of  Judgment.] 

§  6634.  Complaint  by  remainderman — For  forfeiture  and  evic- 
tion on  account  of  waste. 

Form  No.  1792. 
[Title.] 

The  plaintiff  complains,  and  alleges: 
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I.  That  at  the  time  of  his  death,  one  A.  B.  was  seised  in  fee 
of  [describe  the  premises]. 

II.  That  in  his  lifetime,  the  said  A.  B.  made  and  published  his 
last  will  and  testament,  whereby  he  devised  the  said  land  to  the 
plaintiff,  subject,  however,  to  a  devise  made  in  the  same  will,  of 
the  same  lands,  to  the  defendant,  for  the  term  of  ... . 

III.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at  .  .  . ,  the  said  A. 
B.  died. 

rV.  That  the  defendant  entered  into  possession  of  the  same 
under  the  said  will. 

V,  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  the  defendant  com- 
mitted great  waste  on  the  said  land  [state  acts  of  waste]. 

VI.  That  the  injury  thereby  done  to  the  said  property,  and 
the  estate  of  the  plaintiff  therein,  is  more  than  equal  to  the  value 
of  the  defendant's  unexpired  term. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  estate  of  the  defendant  in  the  said  property  be 
forfeited. 

2.  That  he  be  evicted  therefrom. 

3.  For  .  .  .  dollars  damage. 

§  6635.    Answer — Denial  of  waste. 

Form  No.  1793. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  defendant  is  not  guilty  of  the  waste  and  destruction 
aforesaid,  in  manner  and  form  as  the  said  plaintiff  hath  in  his 
said  complaint  alleged,  or  in  any  manner,  or  at  all. 

n.  That  defendant  does  not  hold  the  said  premises  under  and 
as  tenant  to  the  said  plaintiff,  in  manner  and  form  as  the  plaintiff 
in  his  complaint  hath  alleged,  or  at  all. 

in.  That  the  said  .  .  .  did  not  demise  the  said  premises  to  the 
said  .  .  . ,  in  manner  and  form  as  the  said  plaintiff  hath  in  his 
said  complaint  alleged,  or  in  any  manner,  or  at  all. 
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CHAPTER   CL. 

FOR  USE  AND  OCCUPATION. 

§  6636.  Summary  proceedings  to  recover  possession. — It  seems 
that  where  a  landlord  elects  to  terminate  a  lease  for  non-payment 
of  rent,  and  commences  summary  proceedings  to  recover  posses- 
sion, he  is  not  entitled  to  recover  for  use  and  occupation  from  the 
time  he  terminated  the  lease  until  he  obtained  possession. i  The 
action  for  use  and  occupation  cannot  be  maintained  unless  the 
relation  of  landlord  and  tenant  has  existed.^ 

§  6637.  Occupancy. — Actual  continued  occupancy  is  not  neces- 
sary to  be  shown.3  In  Kansas,  in  an  action  for  rent,  based  wholly 
upon  quasi-contract  arising  by  operation  of  law  from  occupation 
of  the  premises,  recovery  cannot  be  had  for  more  than  three  years 
prior  to  the  commencement  of  the  action.* 

§  6638.  Jurisdiction. — Justices'  and  superior  courts  have  con- 
current jurisdiction,  in  California,  in  cases  of  forcible  entry  and 
forcible  or  unlawful  detainer,  when  the  rental  value  does  not 
exceed  twenty-five  dollars  per  month,  and  when  the  whole  amount 
of  damages  claimed  does  not  exceed  two  hundred  dollars.^ 

§  6639.  Damages. — Damages  for  use  and  occupation  when  the 
occupation  is  without  color  of  title  will  not  prevent  recovery,  and 
the  rental  value  for  the  time  the  owner  is  unlawfully  kept  out  of 
possession  is  the  proper  measure.^ 

Where  land  is  deeded  upon  covenant  to  be  used  for  certain 
purposes  and  no  other,  and  the  contract  is  of  a  personal  nature, 
subsequent  grantees  of  the  land  cannot  be  restrained,  nor  liable 

1  Powers  V.  Witty,  42  How.  Pr.  Am.  Dec.  688;  Westlake  v.  De  Graw, 
352,  4  Daly,  552.  25  Wend.  669;  Hoffman  v.  Delihanty, 

2  Hennessey  v.  Hoag,  16  Colo.  460,       13  Abb.  Pr.  388. 

27  Pac.   1061;   Coit  v.  Planer,  51   N.  4  Story  v.  McCormick,  70  Kan.  323, 

Y.   647;    Preston   v.    Hawley,    101    N.  78  Pac.  819. 

Y.  586,  5  N.  E.  770 ;  Grady  v.  Ibach,  5  Cal.  Code  C'v.  Proc,  §  1163. 

94  Ala.   152,  10  South.  287.  6  Long-Bell  Lumber  Co.  v.  Martin. 

3  Little  V.  Martin,  3  Wend.  220,  20  11  Okla.  192,  60  Pac.  328. 
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in  damages,  unless  the  use  made  of  the  property  materially  injures 
the  remaining  property  of  the  plaintiff.'^ 

§  6640.  Parties. — "Where  parties  own  tracts  in  severalty,  they 
cannot  join  in  an  action  to  recover  for  the  use  and  occupation  of 
the  entire  tract.* 

§  6641.  Designation  of  premises. — The  premises  may  be  desig- 
nated by  a  simple  reference  to  the  lease.^  Where  there  are  no 
writings,  it  is  sufScient  if  the  premises  can  be  ascertained  and 
located  from  the  allegations  of  the  complaint.^® 

§  6642.  Forfeiture. — The  tenant  cannot  insist  that  his  own 
act  amounted  to  a  forfeiture ;  if  he  could,  the  consequence  would 
be  that  in  every  instance  of  an  action  of  covenant  for  rent  brought 
on  a  lease  containing  a  provision  that  it  should  be  void  on  the 
non-performance  of  the  covenants  the  landlord  would  be  defeated 
by  a  tenant  showing  his  own  default  at  a  prior  period,  which  made 
the  lease  void.^^  At  common  law  there  was  no  forfeiture  of  an 
estate  for  years  for  the  non-payment  of  rent.^^  gy  failure  to 
pay  rent  when  demanded,  the  contract  under  the  lease  is  deter- 
mined, and  possession  from  that  time  is  tortious.^^  But  the  mere 
failure  to  pay  will  not  make  a  forfeiture;  a  formal  demand  on 
the  day  it  becomes  due  is  necessary.^*  Where  the  record  shows 
no  demand  of  rent,  there  can  be  no  forfeiture.^^ 

§  6643.  Liability  of  tenant. — The  tenant  is  liable  to  payment 
until  he  has  restored  full  and  complete  possession  to  the  land- 
lord, and  his  liability  to  pay  the  rent  is  not  discharged  by  an 
eviction,  unless  under  a  title  superior  to  the  landlord,  or  by  some 
agency  of  the  landlord.^® 

7  Los  Angeles  Terminal  Land  Co.  Pac.  671.  See  Gustaveson  v.  Otis,  27 
V.  Muir,  136  Cal.  36,  68  Pac.  308.  N.  Y.  Supp.  280. 

8  Tennant  v.  Pfister,  51  CaL  511.  11  Doe  d.  Bryan  v.  Banks,  4  Bam. 
That  one  tenant  in  common  cannot  &  Aid.  409;  Stuyvesant  v.  Davis,  9 
alone  maintain  an  action  for  use  and  Paige,  427;  Canfield  v.  Westcott,  5 
occupation,   see   Dorsett   v.    Gray,    98  Cow.  270. 

led.  273.  12  Chipraan  v.  Emeric,  3  Cal.  273. 

9  Dundass  v.  Lord  Wymouth,  Cowp.  13  Treat  v.  Liddell,  10  Cal.  302. 
665;    Van    Rensselaer    v.    Bradley,    3  n  Gaskill  v.  Trainer,  3  Cal.  334. 
Denio,  135,  45  Am.  Dec.  451.  is  Chipman  v,  Emeric,  3  Cal.  273. 

10  Kieman  v.  Terry,  26  Or.  494,  38  16  Schilling  v.  Holmes,  23  Cal.  227. 
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§  6644.  Term  of  lease. — If  the  tenant  takes  a  receipt  from  his 
landlord,  specifying  the  amount  of  rent  paid,  and  the  length  of 
the  term,  to  commence  on  the  expiration  of  the  lease,  the  new 
term  will  be  for  the  time  specified  in  the  receipt.  No  new  tenancy 
by  implication  arises  in  such  cases.^'^  Where  a  landlord  served 
upon  his  tenant,  who  was  occupying  under  him  certain  premises 
under  a  rent  of  two  hundred  and  fifty  dollars  per  mouth,  a  notice 
to  quit,  but  before  the  time  at  which,  by  the  effect  of  the  notice, 
the  tenancy  would  have  terminated,  the  tenant,  through  a  third 
person,  proposed  to  the  landlord  to  continue  his  occupancy,  at  a 
rent  of  three  hundred  dollars,  with  which  proposal  the  landlord 
expressed  himself  satisfied,  but  did  not  in  terms  notify  the  tenant 
of  his  acceptance  of  it,  and  he  continued  to  occupy  the  premises, 
it  was  held,  in  an  action  by  the  landlord  for  rent  at  the  rate  of 
three  hundred  dollars  per  month,  that  it  must  be  inferred  that 
the  subsequent  occupation  of  the  tenant  was  with  the  consent  of 
the  landlord,  on  the  basis  of  the  proposal,  rather  than  as  a  tres- 
passer, and  that  plaintiff  was  entitled  to  recover.^* 

§  6645.  Surrender  of  premises. — One  of  the  most  important 
duties  of  the  tenant  is  to  peaceably  surrender  the  premises  as 
soon  as  the  tenancy  has  expired.^^  The  surrender  of  a  leasehold 
estate  is  the  merger  of  the  fee,  but  this  will  not  defeat  the  rights 
of  a  third  party  intervening  before  the  merger  took  effect.^o  De- 
fendant is  not  entitled  to  a  reduction  of  the  amount  of  rent  be- 
cause plaintiff  occupied  the  premises  a  part  of  the  time  in  order 
to  protect  the  property,  it  not  being  shown  that  the  occupation 
was  profitable  to  plaintiff.^i 

§  6646.  Waiver  of  forfeiture. — The  subsequent  receipt  of  the 
rent  by  the  lessor  is  a  waiver  of  the  forfeiture  unless  the  contract 
has  a  continuing  covenant,  or  the  lessor  was  ignorant  of  the 
breach. 22  The  forfeiture  of  a  lease  is  not  waived  by  the  lessor 
allowing  the  tenant  to  hold  over,  without  notice  to  quit,  unless 
the  circumstances  show  a  new  term  created.^s 

17  Blumenberg  v.  Myres,  32  Cal.  21  Fitzhugh  r.  Baird,  134  Cal.  570, 
93,  91  Am.  Dec.  560.                                       66  Pac.  723. 

18  Hoff  V.  Bf.um,  21  Cal.  320.  23  McGlynn  v.  Moore,  25  Cal.  384. 

19  Schilling  v.  Holmes,  23  Cal.  227.  23  Calderwood    v.    Brooks,    28    CaL 
2)0  Gaskill  V.  Trainer,  3  Cal.  334.           15  L 
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§  6647.  Assignment. — The  assignment  may  be  alleged  by  nam- 
ing a  day  during  the  term  of  the  lease,  before  breach,  and  stating 
that  all  estate  and  interest  of  the  lessor  was  then  assigned  to  the 
defendant,  who  thereupon  entered  into  possession  of  the  prem- 
ises.24 

§  6648.  Liability  of  assignee. — A  party  remaining  in  posses- 
sion of  realty  after  personal  notice  that  he  will  be  charged  a 
certain  rent  becomes  liable  for  such  rent,  although  he  is  acting 
as  the  mere  agent  of  the  party  who  formerly  leased  the  premises.-^ 
The  liability  of  an  assignee  is  confined  to  the  term  during  which 
he  holds  the  premises,  by  himself  or  his  immediate  tenants.^^ 
The  assignee  of  a  lease  may  discharge  himself  from  all  liability 
under  the  covenants  of  a  lease  by  assigning  over;  and  the  assign- 
ment over  may  be  to  a  beggar,  a  feme  covert,  or  a  person  on  the 
eve  of  quitting  the  country  forever,  providing  the  assignment  be 
executed  before  his  departure,  and  even  though  a  premium  is 
given  as  an  inducement  to  accept  the  transfer.^^ 

§  6649.  Non-payment. — It  is  sufficient  to  aver  that  the  defend- 
ant has  not  paid  the  same. 2* 

§  6650.  Assignments. — In  these  actions,  the  complaint  should 
specifically  allege  the  assignments  to  the  grantee,  and  the  better 
plan  is  to  annex  a  copy  or  copies  (if  there  be  several)  to  the 
complaint.23  It  should  be  alleged  distinctly  that  there  was  a 
lease,  that  the  defendant  was  lessee,  and  is  sued  for  the  rent.so 
The  owner  may  recover  for  installments  of  rent  falling  due  on  a 
lease,  taken  up  by  one  who  has  purchased  the  stock  of  goods  and 
notified  the  owner  that  he  had  taken  an  assignment  of  the  lease, 
the  owner  consenting,  although  the  assignment  is  not  in  writing, 
as  required  by  the  lease  and  the  statute  of  frauds.^^ 

24  Van  Rensselaer  v.  Bradley,  3  287,  76  Am.  Dee.  481;  citing  2  Piatt. 
Denio,  135,  45  Am.  Dec.  451;  Norton      on  Leases,  416. 

V.  Vultee,  1  Hall,  427.  28  Dubois,  Exrs.  of,  v.  Van  Orden, 

25  Nolan  V.  Hentig,  138  Cal.  281,  6  Johns.  105;  Van  Rensselaer  v.  Brad- 
71  Pac.  440.  ley,  3  Denio,  135,  45  Am.  Dec.  451; 

26  Astor   V.    L'Amoreux,    4    Sandf.  Holsman  v.  De  Gray,  6  Abb.  Pr.  79. 
524.      As   to   the   liability   of   one   in  29  Beardsley     v.     Knight,     4     Vt. 
possession  without  a  valid  assignment,  471. 

see  Carter  v.  Hammett,  12  Barb.  253;  30  Willard  v.  Tillman,  2  Hill,  274. 

Eyerss  v.  Farwell,  9  Barb.  615.  31  Baker  v.  J.  Maier  etc.,  140  Cal. 

27  Johnson    v.    Sherman,    15    Cal.      530,  74  Pac  22. 
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§  6651.  Executor  and  devisee. — One  who  is  both  executor  and 
devisee  of  the  lessor  may  join  a  claim  for  rent  subsequent  to  the 
decease  of  testator  with  a  claim  for  damages  for  breach  of  cove- 
nant respecting  personal  property  embraced  in  the  lease.^^ 

§  6652.  Request  and  permission. — The  allegation  that  the  use 
and  occupation  of  the  lot  in  question  was  at  the  request  of  de- 
fendant, and  by  the  permission  of  plaintiff,  is  the  allegation  of 
a  contract,  which  the  plaintiff  is  bound  to  establish  to  enable 
him  to  succeed.33 

§  6653.  Terms  stated. — If  a  plaintiff  in  an  action  on  a  contract 
for  the  pasturage  of  cattle  at  a  fixed  price  does  not  insert  in 
his  complaint  any  quantum  valehat  count,  judgment  must  be  for 
the  stipulated  sum,  or  for  the  defendant.^^  Defendant  having 
alleged  that  he  agreed  to  pay  rent  for  a  wharf  only  while  using 
it,  may  show  that  he  was  not  using  it,  but  that  another  party  was, 
by  agreement  with  plaintiff.^s 

§  6654.  When  action  lies. — No  action  for  use  and  occupation 
will  lie  where  possession  is  adverse  and  tortious,  for  there  can 
be  no  implication  of  a  contract.^^  The  right  to  recover  for  use 
and  occupation  is  founded  alone  upon  contract  ;^^  or  on  an  agree- 
ment by  which  the  tenant,  with  permission  of  the  owner,  occupied 
the  premises.^^  One  who  enters  land  under  an  executory  contract 
to  purchase  does  not  thereby  become  the  tenant  of  his  vendor, 
and  cannot  be  held  for  use  and  occupation,  though  the  agreement 
is  afterwards  rescinded.^^  But  in  certain  cases  a  contract  may 
be  implied.*®  And  in  an  action  for  use  and  occupation  upon  an 
undertaking  on  appeal  the  defendants  are  estopped  from  denying 
+hat  the  defendant  in  the  judgment  was  in  possession  at  the  time 

32  Armstrong  v.  Hall,  17  How.  Pr.  Espy  v.  Fanton,  5  Or.  423;  Lankford 
76.  V.  Green,  52  Ala.  103. 

33  Sampson  v.  Sehaeffer,  3  Cal.  201.  3S  Atkins   v.    Humphrey,    52    Eng. 

34  Seals  V.  Emerson,  25  Cal.  293.  Com,  L.  653 ;   Selby  v.  Browne,  7  Q. 
35Ladd  V.  Hawkes,  41  Or.  247,  68      B.  620,  63  Eng,  Com,  L.  620. 

Pae.  422,  39  Belger  v.  Sanchez,  137  Cal.  614, 

36  Sampson  v,  Sehaeffer,  3  Cal,  196;       70  Pae,  738, 

Kamirez  v.  Murray,  5  Cal.  222.     See  40  Osgood  v.  Dewey,  13  Johns,  240 ; 

Hurley  v.  Lamoreaux,  29   Minn,   138,  Abeel   v,   Kadcliff,    13   Johns.    297,   7 

12  N,  W,  447;  Stringfellow  v.  Curry,  Am.   Dec,   377;    Porter  v,   Bleiler,   17 

76  Ala.  394,  Barb,  149;  Eyerss  v.  Farwell,  9  Barb. 

37  O'Connor  v.  Corbett,  3  Cal,  370;  615. 
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he  took  his  appeal  and  gave  the  undertaking.^^  If  the  occupation 
was  contrary  to  the  owner's  will,  his  action  must  be  for  dam- 
ages.'*^  If  the  complaint  shows  that  the  occupation  was  a  trespass^ 
it  is  of  course  bad  on  demurrer.^^ 

§  6655.     Essential     alleg-ations  —  Title  —  Indebtedness.  —  The 

plainliif  need  not  set  forth  an  implied  demise,  but  may  declare  for 
use  and  occupation,  and  recover  on  the  special  facts  shown.^^  In 
the  absence  of  an  express  contract,  there  must  be  an  allegation 
and  evidence  of  the  value  of  the  use  and  occupation.'*^  No  ten- 
ancy can  be  implied  under  a  party  who  has  not  the  legal  estate.^^ 
But  it  would  appear  that  one  occupying  and  paying  rent  to  an 
apparent  proprietor  as  his  landlord  cannot,  when  sued,  allege 
that  he  has  only  the  equitable  estate.^  ^  An  averment  of  use  and 
occupation  as  tenant  is  a  sufficient  averment  of  indebtedness.** 
The  plaintiff  must  show  that  the  defendant  used  and  occupied  the 
premises  by  the  permission  of  the  plaintiff.*^  It  seems  that  in  this 
action  plaintiff  need  not  aver  title,  and  the  defendant  cannot 
object  to  his  title.^° 

It  is  held  that  rent  reserved  in  a  written  lease  under  seal  cannot 
be  recovered  under  a  count  in  assumpsit  for  use  and  occupation.^^ 
But  it  is  settled  otherwise  in  Michigan.^^  Under  the  common 
counts,  the  plaintiff  is  not  bound  to  prove  a  special  contract  in 
order  to  recover  a  reasonable  price  for  the  use  and  occupation 
of  premises.^3  A  complaint  in  an  action  for  use  and  occupation 
which  fails  to  allege  any  facts  showing  that  the  relation  of  land- 
lord and  tenant  subsisted  between  the  plaintiff  and  defendant  at 
the  time  of  the  alleged  use  and  occupation,  or  any  part  thereof ^ 
fails  to  state  a  cause  of  action,  and  is  demurrable.^*    So  under  a 

41  Murdock  v.  Brooks,  38  Cal.  596,  49  Sampson    v.     Schaeffer,    3    CaL 

42  Smith  V.  Stewart,  6  Johns.  46,  196;  Hathaway  v.  Kyan,  35  Cal.  188; 
5  Am.  Dec.  186;  Bancroft  v.  Ward-  Dixon  v.  Ahern,  19  Xev.  422,  14  Pac. 
well,  13  Johns.  489,  7  Am.  Dec.  396;       598. 

Hall  V.  Southmayd,  15  Barb.  32,  50  Vernam    v.     Smith,     15    N.    Y. 

43  Hurd  V.  Miller,  2  Hilt.  540.  329. 

44  Morris  v.  Kiles,  12  Abb.  Pr,  51  Smiley  v,  McLauthlin,  138  Mass. 
103;  Waters  v.  Clark,  22  How.  Pr.  363.  See  Preston  v.  Hawley,  101  N. 
104.  Y.  586,  5  N.  E.  770. 

45  Ambrose  v,  Hyde,  145  Cal.  555,  52  Beecher  v.  Duffield,  97  Mich. 
79  Pac.  64.  423,  56  N.  W.  777. 

46  Morgell  V.  Paul,  2  Man.  &  R.  53  Jacksonville  etc.  E.  R.  Co.  v. 
303.  Louisville  etc.  R.  R.  Co.,  150  111.  480. 

47  Dolby  V,  lies,  11  Ad.  &  E.  335.  37  N.  E.  924. 

48  Walker  v.  Mauro,  18  Mo.  564.  54  Hurley  v.  Lamoreaux,   29  Minn. 
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tenancy  from  year  to  year,  where  action  is  brought  to  recover 
accrued  rent  before  the  expiration  of  the  year,  and  the  complaint 
does  not  allege  an  agreement  or  a  custom  from  which  it  appears 
that  the  rent  was  due  when  the  suit  was  commenced,  the  com- 
plaint is  insufficient,  since,  under  such  a  tenancy,  in  the  absence 
of  a  special  agreement  or  custom  to  the  contrary,  rent  is  not  due 
until  the  end  of  the  year.^^  An  objection  to  a  complaint  for  rent 
alleged  to  be  due  upon  an  indenture  of  lease,  upon  the  ground 
that  the  complaint  does  not  sufficiently  aver  demand  and  non 
payment,  is  waived  by  failure  to  demur  especially  thereto,  and 
cannot  be  urged  upon  general  demurrer.^s 

§  6656.  Complaint. — The  complaint  in  unlawful  detainer  must 
be  in  writing  and  verified,  and  must  set  forth  the  facts,  describe 
the  property  with  reasonable  certaiuty,  may  set  forth  any  circum- 
stances of  fraud,  force,  or  violence,  and  claim  damages  therefor, 
and  state  the  amount  of  rent  due,  if  any.^'^  The  summons  issued 
thereon  must  require  defendant  to  appear  and  answer  within 
three  days  after  its  service  upon  him.^^ 

The  failure  of  a  complaint,  in  an  action  for  rent  due  under  a 
written  lease,  to  allege  the  performance  or  an  excuse  for  the  non- 
performance of  the  covenants  of  the  lease  to  be  performed  on  the 
part  of  the  lessor,  if  error,  is  error  without  injury,  where  the 
covenants  are  set  up  in  a  counterclaim  and  their  breach  therein 
alleged,  and  the  case  is  tried  upon  the  issues  thus  raised.^^  A 
complaint  which  alleges  that  D.  (third  person)  rented  a  store  to 
the  defendant  at  his  request,  for  which  the  defendant  promised 
to  pay  the  plaintiff  the  reasonable  value,  and  further  alleging 
the  reasonable  value  and  non-payment,  states  a  cause  of  action."'^ 

138,   12   N.   W.   447.     See  Aull   Sav.  §   7277;    Nev.  Comp.  Laws,   §§   3842, 

Bank  v.  Aull,  80  Mo.  199;  Henderson  3855;   N.  Mex.  Comp.  Laws,   §   2685, 

V.    Detroit,    61    Mich.    378,    28    Pac.  subds.    17,    18;    Or.    B.    &    C.    Codes, 

133.  §    5749;    Utah    Rev.    Stats.,    §    3580; 

55  Indianapolis  etc.  R.  R.  Co.  v.  Wash.  Bal.  Codes,  §§  5532,  5533; 
First  Nat.  Bank,  134  Ind.  127,  33  N.  Wyo.  Rev.  Stats.,  §  4488. 

E.  679.  59  Gillaspie  v.  Hagans,  90  Cal.  90, 

56  Bliss  V.  Sneath,  103  Cal.  43,  36  27  Pae.  34.  For  instance  of  sufficient 
Pae.  1029.  allegation  of  an  implied  contract,  see 

57  Cal.  Code  Civ.  Proc,  §  1166.  Bank   of   Sun   City  v.   Neff,  50   Kan. 
68  Cal.    Code    Civ.    Proc,    §    1167;       506,  31  Pac.  1054. 

Ariz.  Civ.  Code,  par.  2673 ;  Idaho  Rev.  eo  Schneider  v.  White,  12  Or.  503, 

Codes,    §    5100;    Mont.    Rev.    Codes,      8  Pac.  652. 


§§  6657-6659  for  use  and  occupation.  3636 

§  6657.  Parties. — The  vendee  is  entitled  to  possession  even 
before  the  execution  of  the  deed.^^  The  grantee  of  the  demised 
premises,  on  the  reversion  thereof,  is  the  proper  party  to  bring 
suit  for  the  recovery  of  rent  which  accrued  and  became  due  be- 
fore, and,  a  fortiori,  after,  the  conveyance  to  him.  After  such  con- 
veyance an  action  by  the  grantor  for  rent  cannot  be  sustained.®^ 
Tenants  in  common  may  join  in  an  action  for  use  and  occupation 
without  showing  a  joint  demise.^^  So,  in  England,  an  infant  can 
also  maintain  this  action,  although  he  has  a  general  guardian.^^ 

No  person  other  than  the  tenant  and  subtenant,  if  there  be  one, 
in  the  actual  occupation  of  the  premises  when  the  complaint  is 
filed,  need  be  made  parties  defendant  in  unlawful  detainer  pro- 
ceedings ;  but  if  any  parties  served  with  process,  or  appearing,  are 
guilty  of  the  offense  charged,  judgment  must  be  rendered  against 
them.  Persons  becoming  subtenants  after  service  of  the  first 
notice  in  the  proceedings  are  bound  by  all  proceedings  had  therein 
the  same  as  if  they  had  been  served  and  made  parties  ;^^  otherwise, 
the  general  rule  relating  to  parties  applies,^* 

§  6658.  Separate  demands. — In  New  York,  in  an  action  for 
use  and  occupation,  demands  for  rent  which  accrued  in  the  life- 
time of  a  decedent,  and  for  rent  accruing  after  his  decease,  while 
the  tenancy  was  continued  by  the  executors  on  account  of  the 
estate,  are  properly  joined  as  one  cause  of  action,  against  the 
executors  as  such.^'^ 

§  6659.  Tenant  at  will. — If  a  party  enter  upon  land  which  he 
has  contracted  to  purchase,  with  the  consent  of  the  vendor,  and 
the  contract  falls  through  because  the  purchaser  fails  to  pay  as 
agreed,  the  vendor  may  treat  him  as  a  tenant  at  will,  and  may 
bring  assumpsit  for  use  and  occupation,  or  it  seems  he  may  main- 
tain trespass.^8  After  the  determination  of  a  tenancy  at  will  by 
notice,  assumpsit  for  use  and  occupation  lies  against  the  tenant, 
if  he  holds  over.^^     A  recovery  can  be  had  in  an  action  for  use 

61  Brown  v.  Grady,   16  Wyo.  151,  65  Cal.  Code  Civ,  Proc,  §  1164. 
92  Pac.  622.  66  Cal.  Code  Civ.  Proc,  §  1165. 

62  Anderson  v.  Treadwell,  1  Edm.  67  Pugsley  v.  Aikin,  11  N.  Y.  494. 
201.  68  Woodbury   v.    Woodbury,   47    N. 

63  Porter  V.  Bleiler,  17  Barb.  149.  H.    11,    90    Am.    Dec.    555;    Jones   v. 

64  Id.     See  Fitzmaurice  v.  "Waugh,  Nathrop,  1  West  Coast  Eep.  279. 

3  Dowl.  &  K.  273;   16  Eng.  Com.  L.  69  Hogsett  v.  Ellis,  17   Mich.  351, 

Rep.  159.  3  Am.  Law  Rev.  757,  758. 
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and  occupation  where  the  defendant  holds  over  after  the  expira- 
tion of  his  term.''f<> 

§  6660.  Interest. — Interest  may  be  recovered  on  a  claim  for 
use  and  occupation,  after  demand.'^^  Where  the  defendant  holds 
under  color  of  title  adversely  to  the  plaintiff,  the  true  measure 
of  damages  is  held  to  be  the  fair  rental  value  of  the  premises, 
together  with  interest  thereon  to  the  time  of  the  trial.^^ 

§  6661.  Improvements. — A  defendant  who  entered  under  a 
bond  for  a  deed  from  the  plaintiff,  cannot  set  off  his  improve- 
ments against  the  damages  for  use  and  oceupation.'^s 

§  6662.  Essential  allegations. — Facts  on  which  the  amount  of 
compensation  depends  must  be  set  forth.'^*  The  word  "hired" 
implies  a  request.^^ 

§  6663.  Parties — Cotenants. — The  common-law  rule  that  one 
cotenant  cannot  recover  from  another  for  use  of  premises  unless 
his  occupation  amounts  to  an  ouster,  or  is  under  express  agree- 
ment amounting  to  a  bailment,  is  not  in  force  in  Montana,'^®  be- 
cause the  code  expressly  allows  the  cotenant  his  share  of  the  net 
profits,  whether  from  rents  received  or  from  profitable  use  by 
one  of  the  cotenants.'^'' 

§  6664.  Defense — Admission. — The  plea  of  no  rents  in  arrears 
admits  the  demise  as  laid  in  the  avowry. '^^  j^^  omission  to  join 
issue  upon  an  avowry  for  rent  in  arrear,  or  otherwise  to  notice  it 
on  the  record,  is  a  mere  irregularity,  cured  by  the  verdict.''^ 

§  6665.  Denial  of  the  lease  will  not  admit  evidence  that  before 
the  commencement  of  the  action  he  had  parted  witli  all  interest 

70  County  Commissioners  v.  Brown,  75  Emery  v.  Fell,  2  T,  K.  28. 

2  Colo.  App.  473,  31  Pac.  525.  76  Ayotte  v.  Nadeau,  32  Mont.  4&8, 

71  Ten    Eyck    v.    Houghtaling,    12      81  Pac.  145. 

How.   Pr.  523.  77  Mont.  Eev.  Codes,  §  6499. 

72  Meeker  v.  Gardella,  1  Wash.  139,  78  Alexander  v.  Harris,  4  Cranch,^ 
23  Pae.  837.  299,  2  L.  Ed.  627;  affirming  1  Crauch 

73  Kilburn  v.  Kitchie,  2   Cal.  146,  C.  C.  243,  Fed.  Cas.  No.  168. 

56  Am.  Dec.  326.  79  Dermott  v.  Wallach,  1  Black,  96,. 

74  Eelyea  v.  Drew,  1  Denio,  561.  17  L.  Ed.  50. 
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in  the  lease  and  assignment.*®      The  occupation  under  a  parol 
transfer  might  be  sufficient  to  bind  the  defendant.*^ 

§  6336.  Defense — Assignment. — One  of  the  Van  Rensselaer 
leases  was  executed  in  1799.  It  did  not  appear  that  rent  was  ever 
paid  under  it.  and  it  was  proved  that  rent  had  not  been  paid  for 
twentj^-two  years.  It  was  held  that  as  the  so-called  lease  was 
in  fee,  it  was  an  assignment,  and  did  not  create  the  relation  of 
landlord  and  tenant,  and  that  the  claim  against  the  grantee  on 
his  covenant  was  barred.^- 

§  6667.  Forfeiture. — To  work  a  forfeiture  of  a  lease  for  non- 
payment of  rent  a  demand  must  be  made  for  the  precise  sum  due 
on  the  premises,  or  wherever  the  rent  is  payable.^^ 

§  6668.  Defense — Eviction. — The  eviction,  to  constitute  a  bar, 
must  be  averred  to  have  taken  place  before  the  rent  claimed  fell 
dne.^'*  It  must  be  stated  that  the  tenant  was  evicted  or  expelled 
from  the  premises,  and  kept  out  of  possession  until  after  the  rent 
became  due.^^ 

§  6669.  Insufficient  defense. — In  an  action  for  rent  the  com- 
plaint alleged  that  the  letting  was  by  an  agreement  in  writing 
(not  stated  to  be  under  seal),  by  which  the  plaintiff  leased  the 
premises,  and  the  defendant  agreed  to  pay  the  rent ;  but  it  did  not 
allege  that  the  defendant  took  possession.  The  answer  set  up 
two  defenses:  1.  That  although  the  plaintiff,  at  the  time  of  mak- 
ing the  lease,  represented  that  he  was  the  owner  of  the  premises, 
and  entitled  to  lease  them,  he  was  not,  but  that  the  premises  were 
owned  by  third  parties,  "to  whom  the  defendant  was  liable  for 
the  use  and  occupation  thereof,"  and  that  no  estate  or  interest 
vested  in  the  defendant  by  the  lease;  2.  That  the  lease  contained 
an  agreement  for  quiet  enjoyment;  that  shortly  after  defendant 

80  Keteltas  v.  Maybee,  1  Code  Rep.  83  Gage  v.  Bates,  40  Cal.  384; 
(N.  S.)   363.  O'Connor  v.  Kelly,  41  Cal.  432. 

81  Carter  v.  Hammett.  12  Barb.  253.  84  McCarty  v.   Iludsona,  24  Wend. 

82  Lyon  V.  Chase,  51  Barb.  13.     See  291. 

Cruger  v.  MeClaiighry,  51  Barb.  642 ;  85  Vernam  v.  Smith.  15  N.  Y.  327. 

Van   Rensselaer   v,    Barringer,   39    N.  As   to   constructive   eviction   relieving 

Y.  9;   Hosford  v.   Ballard,  39   N.  Y,  tenant    from    payment    of    rent,    see 

147.     See,   also,   McLeran   v.   Benton,  Skaggs  v.  Emerson,  50  Cal.  3;   Fille- 

43  Cal.  468.  brown  v.  Hoar,  124  Mass.  580. 
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entered  into  possession,  one  W.  brought  an  action  of  ejectment 
against  him,  and  after  defense  recovered  judgment  against  him 
for  the  possession,  with  costs ;  that  W.  made  claim  on  the  defend- 
ant for  mesne  profits  in  a  sum  equal  to  the  rent  claimed  by  the 
plaintiff,  and  defendant  demanded  judgment  against  the  plaintiff 
for  his  damages  by  failure  of  the  plaintiff's  title.  It  was  held,  on 
demurrer  to  the  answer,  that  since  the  defendant  had  voluntarily 
shown  the  fact  of  occupation,  which  the  plaintiff  had  omitted  to 
state,  the  rule  precluding  the  tenant  from  denying  his  landlord's 
title  in  an  action  for  use  and  occupation  must  be  held  to  apply, 
and  that  the  first  defense  was  insufficient.  If  there  was  any  otlier 
party  who  had  an  apparent  claim  for  the  use  of  the  premises,  the 
defendant  should  have  sought  a  remedy  by  interpleader.  It  was 
also  held  that  the  second  defense  was  insufficient,  it  showing  no 
eviction.^*^ 

§  6670.  Eviction — Must  be  specially  set  up. — New  matter  in 
defense,  such  as  an  eviction,  must  be  specially  pleaded.^'^  In  an 
action  for  rent  the  defendant  pleaded  that  the  plaintiff  during 
the  term  leased  to  another  person,  and  excluded  the  defendant 
from  a  part  of  the  premises,  in  the  use  of  which  by  the  second 
lessee  large  quantities  of  water,  etc.,  were  discharged  on  the  de- 
fendant's part,  and  so  damaged  their  goods  that  they  were  forced 
to  quit  the  premises;  and  they  claimed  damages  therefor  in  the 
action.  It  was  held  that  the  averments  in  the  plea  constitute 
eviction,  and  were  not  set  off.^^ 

§  6671.  Judgement  and  execution. — Judgment  against  the  de- 
fendant guilty  of  the  forcible  entry,  or  forcible  or  unlawful  de- 
tainer, may  be  entered,  in  the  discretion  of  the  court,  either  for 
the  amount  of  the  damages  and  rent  found  due,  or  for  three  times 
the  amount  so  found;  but  if  the  default  be  in  non-payment  of 
rent,  execution  shall  not  issue  for  five  days  after  the  entry  of  the 
judgment,  in  which  time  any  party  interested  in  the  continu- 
ance of  the  lease  may  pay  into  court,  for  the  landlord,  the  amount 
found  due  as  rent,  with  interest,  damages,  and  costs,  and  the 

86  Vernam  v.  Smith,  15  N.  Y.  327.  fendant  might  prove  an  eviction  under 

87  Coles    V.    Soulsby,    21    Cal.    47;  a  plea  substantially  of  nil  debet, 
overruling    McLarren    v.    Spalding,    2  88  Dun  woody  v.  Eaynor,  52  Pa.  St. 
Cal.  510,  where  it  was  held  that  de-  292. 
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lease  shall  not  be  forfeited ;  otherwise,  judgment  shall  be  enforced, 
and  if  for  breach  of  other  covenants,  immediately  upon  rendition.^* 

§  6672.  Relief  from  forfeiture. — In  case  of  hardship,  the  court 
may,  upon  petition,  within  thirty  days  after  forfeiture  is  declared 
by  judgment,  relieve  a  tenant  against  forfeiture  of  lease,  and 
restore  him  to  his  former  estate.  The  application  may  be  made 
by  a  tenant,  subtenant,  mortgagee  of  the  lease,  or  any  person  in- 
terested in  the  continuance  of  the  lease.  The  petition  must  be 
verified,  and  a  copy  thereof,  with  notice,  be  served  on  plaintiff 
who  may  appear  and  contest  the  same.  All  back  rent  must  be 
paid,  and,  so  far  as  practicable,  full  performance  of  the  condi- 
tions or  covenants  as  stipulated  must  be  performed.^** 


FORMS— USE  AND  OCCUPATION. 

§  6673.    Complaint  on  express  contract. 

Form  No.  1794. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .,  at  .  .  . ,  the  plaintiff 
rented  to  the  defendant,  and  the  defendant  hired  from  the  plain- 
tiff, [the  office  No.  .  .  .  street],  and  agreed  to  pay  therefor  the 
monthly  rent  of  .  .  .  dollars,  payable  [monthly] ,  on  the  first  day 
of  each  [month]. 

II.  That  defendant  occupied  the  said  premises  from  the  .  .  . 
day  of  .  .  , ,  19. .,  to  the  .  .  .  day  of  .  .  . ,  19  .  . 

III.  That  defendant  has  not  paid  said  sum  of  .  .  .  dollars,  being 
the  [part  of  said]  rent  due  on  the  .  .  .  day  of  .  .  .  ,  19  .  . 

[Demand  op  Judgment.] 

§  6674.    Complaint  for  rent  reserved  in  lease. 

Form  No.  1795. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the    .  .  .  day  of  .  .  . ,  19. .,  at  .  .  . ,  the  defendant 

entered  into  a  covenant  with  plaintiff,  under  their  hands  and 

89  Cal.  Code  Civ.  Proe.,  §  1174,  as  Idaho  Eev.  Codes,  §  5107;  Mont.  Kev. 
amended  1907.  Codes,  §  7288;  Utah  Eev.  Stats., 

90  Cal.  Code  Civ.  Proc,  §  1179;   §  3584. 
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seals,  a  copy  of  whicli  is  annexed  hereto,  and  made  a  part  of  this 
complaint,  marked  "Exhibit  A."  [Or  state  the  substance  of  the 
agreement.] 

II.  That  the  defendant  has  not  paid  the  rent  for  the  month  end- 
ing on  the  .  .  .  day  of  .  .  . ,  19. .,  amounting  to  .  .  .  dollars. 

[Demand  op  Judgment.] 

[Annex  copy  of  lease,  marked  "Exhibit  A."] 

§  6675.    Complaint  for  deficiency  after  re-entry. 

Form  No.  1796. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  by  a  lease  made  between  the  plaintiff  and  the  defend- 
ant, on  the  .  .  .  day  of  .  .  . ,  19. .,  at  .  .  . ,  the  defendant  rented 
from  the  plaintiff,  and  the  plaintiff  demised  and  leased  to  the 
defendant,  the  premises  therein  mentioned,  at  the  monthly  rent 
of  .  .  .  dollars,  gold  coin,  payable  monthly  in  advance,  on  the 
.  .  .  day  of  each  and  every  month,  and  that  said  indenture  con- 
tained a  covenant  of  which  the  following  is  a  copy :  [Copy  cove- 
nant.] 

II.  That  defendant,  contrary  to  his  covenant,  [state  the 
breach]  ;  and  that  the  plaintiff  for  that  cause  re-entered  the  prem- 
ises, and  took  possession  thereof  by  virtue  of  the  authority  given 
in  said  lease,  and  as  agent  of  the  defendant,  and  not  otherwise, 
and  that  he  made  diligent  efforts  to  relet  the  premises  for  the  de- 
fendant, but  was  unable  to  do  so. 

III.  That  thereby  the  plaintiff  lost  the  sum  of  .  .  ,  dollars  for 
rent  for  the  months  of  .  .  .  and  .... 

[Demand  op  Judgment.] 

§  6676.    Complaint  in  action  on  promise  to  pay  for  surrender 

of  lease. 

Form  No.  1797. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  at  the  time  hereinafter  mentioned,  the  plaintiff  leased 
from  the  defendant  a  house  and  lot  in  the  town  of  ... ,  for  a 
term  commencing  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  and  ending  on 
the  .  .  .  day  of  .  .  . ,  19 . ,  ,  under  which  he  was  entitled  to  the 
possession  of  said  house  and  lot. 
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II.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  the  defendant  promised 
the  plaintiff  that  in  consideration  that  he,  the  plaintiff,  would 
surrender  to  the  defendant  the  unexpired  term  and  the  possession, 
he  would  pay  the  plaintiff  the  sum  of  .  .  .  dollars. 

III.  That  the  plaintiff  thereupon  surrendered  the  unexpired 
term  of  said  lease  and  the  possession  of  said  land  to  the  defendant* 

IV.  That  no  part  of  said  sum  has  been  paid. 
[Demand  of  Judgment.] 

§  6677.    Complaint  against  assignee  of  lessee. 

Form  No.  1798. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .,  by  a  lease  made  be- 
tween this  plaintiff  and  one  A.  B.,  under  the  hand  and  seal  of  said 
A.  B.  [of  which  a  copy  is  annexed],  this  plaintiff  leased  to  said 
A.  B.,  and  said  A.  B.  rented  from  the  plaintiff,  certain  lands,  to 
have  and  to  hold  to  said  A.  B.  and  his  assigns,  from  the  .  .  .  day 
of  .  .  .,  19..,  for  the  term  of  .  .  . ,  then  next  ensuing,  for  the 
[monthly]  rent  of  .  .  .  dollars,  payable  to  this  plaintiff  on  the 
[state  days  of  payment] ,  which  rent  said  A.  B.  did  thereby,  for 
himself  and  his  assigns,  covenant  to  pay  to  the  plaintiff  accord- 
ingly. 

II.  That  thereafter,  and  during  said  term,  to-wit,  on  the  .  .  . 
day  of  .  .  . ,  19. .  ,  [naming  a  day  before  breach],  all  the  estate 
and  interest  of  said  A.  B.  in  said  term,  by  an  assignment  then  by 
him  made,  became  vested  in  the  defendant,  who  thereupon  entered 
into  possession  of  the  demised  premises. 

III.  That  during  the  time  the  defendant  was  so  possessed  of  the 
premises,  to-wit,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  the  sum  of  .  .  . 
dollars  of  said  rent,  for  the  month  ending  on  that  day  [or  other- 
wise], became  due  to  the  plaintiff  from  the  defendant. 

IV.  That  he  has  not  paid  the  same  or  any  part  thereof. 
[Demand  of  Judgment.] 

§  6678.    Complaint  by  grantee  of  reversion  against  lessee. 

Form  No.  1799. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  one  A.  B.  was  the  owner  in  fee  of  certain  premises 

[describe  them],  and  on  the  .  .  .  day  of  .  .  . ,  19. .,  by  a  lease 
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made  between  him  and  the  defendant,  under  the  hand  and  seal  of 
the  defendant,  a  copy  of  which  is  annexed  and  made  a  part  of 
this  complaint,  marked  ** Exhibit  A,"  he  leased  to  the  defendant 
said  premises,  from  the  .  .  .  day  of  ,  .  . ,  19 . . ,  for  the  term  of 
.  .  .  then  next  ensuing,  for  the  [monthly  or  yearly]  rent  of  .  .  . 
dollars,  payable  to  said  A.  B.,  his  heirs  and  assigns,  on  the  [state 
days  of  payment],  which  rent  the  defendant  did  thereby  covenant 
to  pay  to  said  A.  B.,  his  heirs  and  assigns,  accordingly. 

II.  That  thereafter,  on  the  .  .  .  day  of  ... ,  19 . . ,  at  ... , 
said  A.  B.,  by  his  deed,  under  his  hand  and  seal,  sold  and  con- 
veyed to  this  plaintiff  the  demised  premises. 

III.  That  notice  thereof  was  given  to  this  defendant. 

IV.  That  thereafter,  to-wit,  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  the 
sum  of  .  .  .  dollars  of  said  rent,  for  the  quarter  ending  on  that 
day  [or  otherwise],  became  due  to  the  plaintiff  from  the  defend- 
ant. 

V.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  Judgment.] 
[Annex  "Exhibit  A."] 


§  6679.    Allegation  of  assignment. 

Form  No.  1800. 

That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  at  .  .  . ,  the  said  A.  B. 
assigned  to  the  plaintiff  said  lease  and  covenants,  and  all  his 
right  to  the  rent  therein  secured. 


§  6680.    Allegation  by  heir  of  reversioner. 

Form  No.  1801. 

That  the  said  A.  B.  was  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  seised 
of  the  reversion  in  said  demised  premises;  that  afterwards,  and 
during  the  said  term,  on  the  .  .  .  day  of  .  .  .  ,  19. .,  A.  B.  died 
so  seised;  whereupon  the  said  reversion  then  descended  to  the 
plaintiff  as  his  son  and  heir,  and  thereby  plaintiff  then  became 
fieised  thereof  in  fee. 
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§  6681.  Complaint  by  assignee  of  devisee  against  assignee  of 
lessee. 

The  plaintiff  complains,  and  alleges: 

I.  That  one  A.  B,  was  in  his  lifetime  the  owner  in  fee  of  certain 
premises  [describe  them]  ;  and  that  on  the  .  .  .  day  of  .  .  . ,  19. ., 
he  leased  the  same  to  one  C.  D.,  by  his  lease  dated  on  that  day, 
a  copy  of  which  is  hereto  annexed  as  part  of  this  complaint,  and 
marked  "Exhibit  A." 

II.  That  by  virtue  thereof  the  said  C.  D.  entered  into  the  pos- 
session of  the  demised  premises. 

III.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at  .  .  . ,  the  said  C. 
D.  assigned  all  his  right,  title,  and  interest  in  the  demised  prem- 
ises to  the  defendant. 

IV.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  said  A. 
B.  died. 

V.  That  by  his  last  will  and  testament,  which  was  proved  and 
admitted  to  probate  before  the  probate  court  of  the  county  of 
.  .  . ,  in  this  state,  on  the  .  .  .  day  of  .  .  . ,  19. .,  the  said  A.  B. 
devised  the  reversion  and  rent  to  one  E.  F. 

VI.  That  on  the  .  .  .  day  of  .  .  . ,  19. .,  at  .  .  . ,  the  said  E.  F. 
assigned  the  said  reversion  and  rent  to  the  plaintiff. 

VII.  That  after  the  said  E.  F.  so  assigned  the  said  reversion 
and  rent  to  the  plaintiff,  the  sum  of  .  .  .  dollars  accrued  as  the 
rent  of  said  premises  for  the  [month  or  quarter]  ending  on  the 
.  .  .  day  of  .  .  . ,  19. .,  under  and  according  to  the  terms  of  said 
lease. 

VIII.  That  the  defendant  has  not  paid  the  same. 
[Demand  op  Judgment.] 

[Annex  copy  of  lease,  marked  "Exhibit  A." 

§  6682.    Complaint  against  lessee  for  use  and  occnpation  of 

pasture. 

Form  No.  1803. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .,  at  .  .  . ,  the  defendant 
hired  from  the  plaintiff,  and  the  plaintiff  rented  to  the  defendant, 
the  vacant  lot  of  land  [describe  it],  at  the  rent  of  .  .  .  dollars 
per  month,  payable  in  gold  coin,  monthly  [or  otherwise],  on  the 
first  day  of  each  month. 
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II.  That  defendant  occupied  said  lot  by  permission  of  the  plain- 
tift,  and  as  his  tenant,  under  said  agreement,  for  the  grazing  of 
his  sheep  [or  cattle],  from  the  .  .  .  day  of  .  .  . ,  19. .,  to  the  .  .  . 
day  of  .  .  . ,  19. .. 

III.  That  the  defendant  has  not  paid  the  rent  for  the  months 
of  .  .  .  and  .... 

[Demand  of  Judgment.] 

§  6683.    Complaint  for  use  and  occupation — Implied  contract. 

Form  No.  1804. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  defendant  occupied  the  [stable  or  dwelling-house,  No. 
47  .  .  .  street],  by  permission  of  the  plaintiff,  from  the  .  .  .  day 
of  .  .  .,  19..,  until  the  .  .  .  day  of  .  .  .,  19... 

II.  That  the  use  of  the  said  premises  for  the  said  period  was 
reasonably  worth  .  .  .  dollars. 

III.  That  defendant  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  op  Judgment.] 

§  6684.    Complaint  for  lodging  and  board. 

,  Form  No.  1805. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  from  the  .  .  .  day  of  .  .  . ,  19. .,  until  the  ,  .  .  day  of 
.  .  . ,  19. .,  defendant  occupied  certain  rooms  in  the  house  [No.  54 
.  .  .  street,  city  of  .  .  .]  by  permission  of  the  plaintiff,  and  was 
furnished  by  the  plaintiff,  at  his  request,  with  food,  attendance, 
and  other  necessaries. 

II.  That  in  consideration  thereof,  the  defendant  promised  to 
pay  [or  the  same  was  reasonably  worth]  the  sum  of  .  .  .  dollars. 

III.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  Judgment.] 

§  6685.    Allegation  for  lodging. 

Form  No.  1806. 

That  the  defendant  occupied  rooms  in,  and  part  of  the  house 
of  the  plaintiff,  at  .  .  .  [and  if  furnished,  add:  together  with 
furniture,  linen,  and  other  household  necessaries  of  the  plaintiff 


§§  6686, 6687  foe  use  and  occupation.  3646 

■which  were  therein],  by  the  plaintiff's  permission,  as  his  tenant, 
from  [etc.]. 

§  6686.     Complaint  for  hire  of  personal  property. 

Form  No.  1807. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  between  the  .  .  .  day  of  .  .  . ,  19 . . ,  and  the  .  .  .  day 
of  .  .  . ,  19. .,  the  defendant  hired  from  the  plaintiff  [horses,  car- 
riages, etc.],  for  which  he  promised  to  pay  the  plaintiff,  on  account 
thereof,  the  sum  of  .  .  .  dollars  on  the  .  .  .  day  of  .  .  . ,  19. .. 

II.  That  the  defendant  has  not  paid  the  same  [or,  that  no  part 
of  the  same  has  been  paid,  except  the  sum  of,  etc.] 

[Demand  of  Judgment.] 

§  6687.     Complaint  for  hire  of  piano,  with  damages  for  not 

returning  it. 

Form  No.  1808. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

First :    For  a  first  cause  of  action : 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at  .  .  . ,  the  defendant 
hired  from  the  plaintiff  one  piano,  the  property  of  the  plaintiff, 
for  the  space  of  [six]  months,  then  next  ensuing,  to  be  returned 
to  this  plaintiff  at  the  expiration  of  said  time  in  good  condition, 
reasonable  wear  excepted,  for  the  use  of  which  he  promised  to 
pay  this  plaintiff  a  reasonable  sum  [or  state  how  much]. 

II.  That  .  .  .  dollars  was  a  reasonable  sum  for  the  hire  of  the 
same. 

III.  That  he  has  not  paid  the  same. 
Second:    And  for  a  second  cause  of  action: 

I.  [Repeat  I  of  the  first  cause  or  refer  to  it  and  adopt  it  as  a 
part  of  this  cause  of  action.] 

II.  That  the  value  of  the  piano  so  hired  by  the  defendant,  as 
above  alleged,  was  .  .  .  dollars,  and  that  the  defendant,  in  viola- 
tion of  his  agreement,  has  not  returned  the  same,  although  he 
was  on  the  .  .  .  day  of  .  .  .  ,  19 .  . ,  at  ,  .  .  ,  requested  by  the 
plaintiff  so  to  do;  to  the  damage  of  the  plaintiff  in  the  sum  of 
.  .  .  dollars. 

[Demand  of  Judgment.] 
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§  6688.    Complaint  for  hire  of  furniture,  etc.,  with  damages 

for  ill-use. 

Form  No.  1809. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

First:     For  a  first  cause  of  action; 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .,  at  .  .  . ,  the  plaintiff 
rented  to  the  defendant,  and  the  defendant  hired  from  the  plain- 
tiff, household  furniture,  plate,  pictures,  and  books,  the  property 
of  the  plaintiff,  to-wit,  [describe  the  articles],  for  the  space  of 
.  .  .  then  next  ensuing,  to  be  returned  by  him  to  the  plaintiff  at 
the  expiration  of  said  time,  in  good  condition,  reasonable  wear 
and  tear  thereof  excepted. 

II.  That  he  promised  to  pay  the  plaintiff  for  the  use  thereof 
.  .  .  dollars  [in  equal  quarterly  payments,  on  the  .  .  .  days  of 
,  .  .  thereafter]. 

III.  That  no  part  thereof  has  been  paid. 
Second:     For  a  second  cause  of  action: 

I.  [Allege  as  in  preceding  form  to  II.] 

II.  The  plaintiff  further  alleges  that  the  value  of  the  property 
60  hired  by  the  defendant,  as  above  alleged,  was  .  .  .  dollars. 

III.  That  the  defendant,  in  violation  of  his  said  agreement  to 
return  the  same  in  good  condition,  neglected  the  same,  and 
through  his  negligence,  carelessness,  and  ill-use  the  same  became 
broken,  defaced,  and  injured  beyond  the  reasonable  wear  thereof, 
and  in  that  condition  were  returned  to  the  plaintiff,  to  his  damage 
in  the  sum  of  .  .  .  dollars. 

[Demand  of  Judgment.] 


ANSWEES. 

§  6689.    Denial  of  use  and  occupation. 

Form  No.  1810. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  he  did  not  occupy  the  premises  as  alleged,  or  at  alL 
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§  6690.     The  same — Denial  of  hiring. 

Form  No.  1811. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  he  did  not  hire  said  premises  of  the  plaintiff  as  alleged, 
or  in  any  manner,  or  at  all. 

§  6691.    The  same — Denial  by  assignee. 

Form  No.  1812. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  said  [lessee]  did  not  hire  the  premises  from  the  defendant 
as  alleged;  and  that  no  assignment  of  any  such  lease  was  made 
to  or  accepted  by  the  defendant,  as  alleged;  and  that  the  defend- 
ant did  not  occupy  the  premises  under  the  alleged  lease,  or  under 
any  lease. 

§  6692.    The  same — Assignee's  assignment  to  third  person. 

Form  No.  1813. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  before  the  rent  claimed  in  the  complaint  became  due,  and 
on  or  about  the  .  .  .  day  of  .  .  .,  19..,  the  defendant  assigned 
all  his  interest  in  said  lease  to  one  C.  D.,  who  then  entered  into 
possession,  and  so  continued  when  said  rent  became  due. 

§  6693.    The  same — Eviction. 

Form  No.  1814. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  on  the  .  .  .  day  of  .  .  .,  19..,  the  plaintiff  evicted  him 
from  the  premises  mentioned  in  the  complaint,  and  has  ever  since 
kept  him  out  of  the  possession  thereof  [or  state  the  facts]. 

§  6694.    The  same — Surrender. 

Form  No.  1815. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  he  surrendered  to  the 
plaintiff  the  premises  mentioned  in  the  complaint,  and  the  plain- 
tiff accepted  the  same. 
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§  6695.    The  same — Defense  to  one  installment. 

Form  No.  1816. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  as  to  the  last  installment  mentioned  in  the  complaint  the 
defendant  alleges  that  after  the  alleged  lease  was  made  [or  after 
the  alleged  letting],  and  before  said  installment  became  due,  the 
plaintiff  evicted  him  from  the  premises,  and  has  ever  since  kept 
him  out  of  the  possession  thereof. 
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CHAPTER  CLI. 

TAXES  AND  TAXATION. 

§  6696.  Mode  of  collecting  taxes  in  California. — The  provis- 
ions of  section  3716  of  the  California  Political  Code  are  as  follows: 
"Every  tax  has  the  effect  of  a  judgment  against  the  person,  and 
every  lien  created  by  this  title^  has  the  force  and  effect  of  an 
execution  duly  levied  against  all  property  of  the  delinquent;  the 
judgment  is  not  satisfied  nor  the  lien  removed  until  the  taxes  are 
paid  or  the  property  sold  for  the  payment  thereof."  A  tax  duly 
levied,  and  lien  created  tliereby,  cannot  be  said  to  have  the  force 
or  effect  of  an  execution  levied  under  judgment  against  all  prop- 
erty of  defendant.  The  right  of  redemption  from  tax-sale  is  sub- 
ject to  change  at  the  will  of  the  legislature  at  any  time.^*  A  tax 
due  on  personal  property  is  a  lien  upon  the  real  property  of  the 
owner,  from  and  after  twelve  o'clock  m.  of  the  first  Monday  in 
March  in  each  year,^''  and  every  tax  due  upon  real  property  is  a  lien 
against  the  property  assessed,  and  every  tax  due  upon  improve- 
ments upon  real  estate  assessed  to  others  than  the  owner  of  the 
real  estate  is  a  lien  upon  the  land  and  improvements,  and  these 
liens  attach  as  of  the  first  Monday  in  March  in  each  year.2  Sec- 
tion 3764  et  seq.,  provides  for  the  publication  of  the  delinquent 
list  and  notice  of  sale,  the  manner  of  sale,  time,  place,  etc.  With 
these  provisions  in  force,  it  can  rarely  become  necessary  or  ad- 
visable to  sue  for  the  collection  of  a  tax.  There  are  certain  cases, 
however,  in  which  suits  are  expressly  authorized  by  the  Political 
Code,  as  for  the  collection  of  taxes  assessed  on  personal  prop- 
erty from  persons  who  have  removed  to  another  county.^  The 
controller  may  direct  the  collector  not  to  proceed  with  the  sale  of 
any  property  on  the  delinquent  tax-list,  whereon  the  taxes  amount 
to  three  hundred  dollars  or  more,  and  suit  therefor  is  then  filed 
in  the  proper  county  by  the  attorney-general  upon  direction  of 
the  controller,  in  the  name  of  the  people  of  the  state  of  California, 
to  collect  such  tax  and  costs.* 

1  Cal.  Pol.  Code,  part.  3,  tit.  9.  2  Cal.  Pol.  Code,   §   3718. 

la  Teralta  v.  Shaffer,  116  Cal.  518,  3  Cal.  Pol.  Code,  §  3808. 

58  Am.  St.  Eep.  i94,  48  Pac.  613.  4  Cal.  Pol.  Code,  §  3899;  People  v. 

lb  Cal.  Pol.  Code,  §  3717.  Ballerino,  99  Cal.  599,  34  Pac.  330. 
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In  California,  the  cases  are  rare  where  it  is  necessary  to  resort 
to  an  action  for  the  collection  of  taxes,  except  in  cases  of  removal 
from  the  county  before  the  collection  of  taxes  assessed  upon  per- 
sonal property.  In  some  states,  however,  taxes  can  only  be  en- 
forced against  real  estate  by  action  and  sale  under  a  judgment; 
but  questions  relating  to  the  validity  and  regularity  of  the  assess- 
ment of  taxes,  and  of  the  proceedings  for  the  enforcement  or 
collection  of  the  same,  arise  in  many  ways,  and  most  of  the  text 
in  this  chapter  will,  therefore,  be  found  pertinent. 

§  6697.  Evidence. — On  the  trial  a  certified  copy  of  the  assess- 
ment, signed  by  the  auditor  of  the  county  where  the  same  was 
made,  with  the  affidavit  of  the  collector  thereto  attached,  that  the 
tax  has  not  been  paid,  describing  it  as  on  the  assessment-book  or 
delinquent-list,  is  primary  evidence  that  such  tax  and  the  per 
centum  is  due,  and  entitles  him  to  judgment,  unless  the  defendant 
proves  that  the  tax  was  paid.^ 

§  66£8.  Expenses,  how  paid. — Under  a  former  California  stat- 
ute the  expense  of  collecting  such  tax  was  allowed  and  a  deduction 
thereof  permitted  from  the  amount  collected  if  it  did  not  exceed 
one  third  of  the  amount  so  collected.® 

§  6699.  Action  will  not  lie. — An  action  of  debt  for  taxes 
will  not  lie  when  the  predicate  of  the  action  is  a  mere  assess- 
ment upon  property.  Much  depends  upon  the  wording  of  the 
act  creating  the  tax.  If  the  act  merely  imposes  a  tax  upon 
property,  and  provides  a  particular  process  for  enforcement,  as 
a  sale  of  the  property,  no  suit  can  be  brought  against  the  person 
to  collect  the  tax.  If  a  personal  liability  be  imposed  for  the  tax, 
and  the  statute  is  silent  as  to  the  mode  of  enforcement,  then  an 
action  would  lie  for  the  enforcement  of  the  obligation;  for  the 
rule  is  general  that  debt  lies  at  common  law  to  enforce  a  statutory 
duty  or  penalty  of  forfeiture^  The  provisions  of  the  constitution 
and  revenue  laws  on  the  subject  of  taxation  are  to  be  understood 
as  referring  to  private  property  and  persons  only,  and  not  to 

6  Cal.  Pol.  Code,  §  3S09.  delinquent   taxes   were   approved    and 

6  Cal.  Pol.  Code,  §  3810;    repealed  legalized     by     act      of      March     26, 

by  act  of  March  28,  1895.     Payments  1895. 

heretofore   made   as   compensation   or  7  State  of  California  v.  Poulterer, . 

commissiona     for     the     collection     of  16  Cal.  514. 
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public  property,  as  to  state,  counties,  towns,  or  municipal  cor- 
porations.^ The  state  cannot  tax  and  sue  itself  ;^  nor  can  it  in 
person,  or  as  represented  in  its  local  subordinate  governmei^t,  be 
sued  without  its  own  c  )nsent,^** 

§  6700.  Assessment. — If  property  is  not  properly  assessed, 
the  assessment  and  tax  levied  thereon  imposes  no  legal  obligation 
to  pay  the  taxes  so  levied  on  the  defendants  or  any  other  person, 
and  creates  no  lien  on  the  real  estate  so  assessed.^^  However, 
there  is  a  legal  as  well  as  a  moral  obligation  to  pay,  and  also 
a  lien  established  by  law,  for  the  general  annual  tax,  irrespective 
of  the  regularity  of  assessment.^^  The  words  "assessment"  and 
'* taxation,"  as  used  in  the  California  constitution,  do  not  have 
the  same  signification.^^  When  several  parcels  of  land  are  assessed 
to  the  same  person,  they  must  be  separately  valued,  and  the  value 
of  each  parcel  must  be  placed  under  the  head  "value  of  land."  ^* 
Where  property  owned  by  S.  B.  Whipple,  who  had  always  been 
known  by  that  name  and  no  other,  w^as  assessed  to  S.  M.  Whipple, 
it  was  held  that  the  assessment  was  void,  because  there  was  no 
designation  of  the  proper  owner.^^  So  an  assessment  to  the 
owner  by  his  surname,  leaving  a  blank  for  his  given  name,  is 
void,  and  a  deed  executed  to  a  purchaser  of  the  land,  at  a  sale 
for  the  tax,  is  void  also.  Under  section  3628  of  the  Political  Code 
of  California,  a  mistake  in  the  name  of  the  owner  of  real  property 
does  not  invalidate  such  assessment;  but  a  different  rule  prevails 
in  regard  to  assessments  of  personal  property.  An  assessment  of 
the  latter  class  of  property  in  which  there  is  a  mistake  in  the 
name  of  the  owner  is  void.^^ 

§  6701.  Assessment  of  valuation  for  revenue  purposes. — 
Where,  in  making  an  assessment  on  real  estate  for  revenue  pur- 
poses, a  dispute  arose  between  the  assessor  and  owner  as  to 
value,   and  the   assessor,   taking   away  the   sworn   statement  of 

8  People  V.  Doe,  36  Cal.  220;  citing  12  Couts   v.   Cornell,   147   Cal.   560, 
Mayo  V.  Ah  Loy,  32  Cal.  477,  91  Am.  109  Am.  St.  Rep.  168,  82  Pac.  194. 
Dec.  595;  Cal.  Pol.  Code,  §  3607.     As  13  Taylor  v.  Palmer,  31  Cal.  240. 
to  tax  on   collateral   inheritances,  see  14  People  v.  Hollistcr,  47  Cal.  408. 
act  of  March  9,  1895.  15  People  v.  Whipple,  47  Cal.  592. 

9  People  V.  McCreery,  34  Cal.  433.  16  Lake   Co.   v.   Sulphur   Bank   etc. 

10  Sharp  V.  Contra  Costa  Co.,  34  Co.,  4  West  Coast  Rep.  1«6;  Crawford 
Cal.  284;  People  v.  Doe,  36  Cal.  220.       v.  Schjnidt.  47  CaL  61  7.     a.s  to  p.Tsess- 

11  People  V.  Pearls,  37  Cal.  259.  ments  void  on  account  ot  the  descrip- 
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the  owner,  with  a-  blank  left  for  the  value,  said  he  would  submit 
the  dispute  to  the  board  of  equalization,  and  afterwards  filled  the 
blank  in  the  sworn  statement  with  a  higher  valuation  than  was 
admitted  by  the  owner,  and  the  property  was  taxed  at  that 
valuation,  and  the  owner  never  appeared  before  the  board  of 
equalization,  it  was  held  that  the  assessment,  though  not  entirely 
regular,  was  not  fraudulent,  and  that  a  judgment  for  the  tax, 
as  assessed,  should  stand.^'^ 

§  6702.  Assessors'  duties.— It  is  the  duty  of  assessors  to  assess 
all  property  in  their  respective  districts,  counties,  etc.,  which 
comprehends  all  property,  except  that  which  may  be  denomi- 
nated generally  public  property.^s  He  must  make  the  valuation 
of  property.^®  And  it  must  be  made  against  the  owner  when 
known.  The  individual,  and  not  the  property,  pays  the  tax.2'> 
But  if  the  assessor  cannot  find  the  person  to  be  taxed,  he  may 
nevertheless  assess  the  property.^i  That  the  assessment  must 
be  made  on  or  before  the  first  Monday  in  July  is  directory.22 
The  assessment-roll,  when  completed  and  certified  by  the  assessor 
to  the  board  of  supervisors,  is  the  only  evidence  of  his  acts  and 
intentions.-^  There  is  no  particular  form  required  for  the  cer- 
tificate.2*  The  making  of  a  certified  copy  by  an  assessor  of  an 
assessment-roll  made  by  another  assessor  in  a  previous  year  is 
not  an  assessment  of  property.^^  Under  section  101  of  the  revenue 
act  of  Nevada  of  1865,26  assessors  may  call  for  sworn  statements 
of  the  amount  and  value  of  the  proceeds  of  mines;  but  they  are 
not  bound  by  such  statements  in  making  their  assessments.^^ 

§  6703.  Auditors'  duties. — The  county  board  of  equalization 
being  authorized  to  equalize  taxes,  if  they  make  an  order  reducing 

tion  of  the  land,  see  People  v.  Cone,  21  Hart  v.  Plain,  14  Cal.  148;  Lan- 

48  Cal.  427;  People  v.  Hyde,  48  Cal.  dregan  v.  Peppin,  86  Cal.  122,  24  Pac. 

431;  People  v.  Hancock,  48  Cal.  631.  859. 

17  State  V.  Wright,  4  Nev.  251.  22  Id. ;  Cal.  Pol.  Code,  §  3652. 

18  People  V.  McCreery,  34  Cal.  432;  23  People  v.  San  Francisco  Savings 
Cal.  Pol.  Code,  §   3628.     See  Landre-  Union,  31  Cal.  132. 

gan  V.   Peppin,   86   Cal.   122,  24  Pac.  24  State  v.  Western  Union  Tel.  Co., 

859.  4  Nev.  338. 

19  People  V.  San  Francisco  Savings  25  People  v.  Hastings,  29  Cal. 
Union,  31  Cal.  132.  449. 

20  Kelsey  v.  Abbott,  13   Cal.   609;  26  Nev.  Stats.  1865,  p.  307. 
cited  in  Garwood  v.  Hastings,  38  Cal.  27  State    v.    Kruttschnit't,    4    Nev. 
216;  Weyse  v.  Crawford,  85  Cal.  196,  178.      See,   generally,   Cal.   Pol.   Code, 
24  Pac.  735.  §§  3G27-3663. 
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the  assessments,  however  illegal  it  may  be,  the  eonnty  auditor 
must  be  governed  by  their  action  until  it  is  set  aside  by  a  court 
of  competent  jurisdiction.^^ 

§  6704.  Board  of  equalization. — The  presumption  of  law  is 
that  the  members  of  the  board  of  equalization  perform  their  duty 
and  correct  any  inequality  in  the  assessment  of  taxes.^^  They 
cannot  add  to  the  valuation  of  property  without  evidence  au- 
thorizing them  to  do  so.^o    They  cannot  make  a  new  assessment.*^ 

§  6705.  Burden  of  proof. — In  a  suit  for  delinquent  taxes,  it 
is  sufficient  on  the  part  of  the  state  to  show  a  regular  assessment, 
without  being  required  to  show  a  delinquency.  The  only  defenses 
which  can  be  made  to  resist  a  judgment  are  affirmative  in  their 
character,  and  must  be  specially  pleaded  and  affirmatively  made 
out  by  the  defendant.^^  i^  a  suit  to  recover  taxes  paid  under 
protest,  the  burden  is  on  plaintiff  to  show  that  the  acts  relative 
to  the  assessment  were  unauthorized.^^  The  valuation  of  the 
preceding  year  is  immaterial  in  an  action  to  recover  excessive 
taxes  paid  under  protest;  but  a  deed  reciting  a  consideration  of 
a  specified  sum,  executed  fourteen  days  after  the  date  upon  which 
valuations  are  estimated  for  assessment,  is  material.^* 

§  6706.  Capital  of  bank. — The  capital  of  a  bank  embraces  all 
its  property,  real  and  personal.  Where  the  capital  stock  of  a 
bank  is  exempted  from  taxation  by  the  charter,  its  banking-house 
is  equally  exempt  with  every  other  part  of  its  capital.^s 

§  6707.  Capitation  tax. — The  revenue  law  imposing  a  capita- 
tion tax  of  one  dollar  on  all  passengers  carried  out  of  the  state 
by  stage  companies  is  not  a  regulation  of  commerce  among  the 
states,  nor  a  tax  on  exports,  and  is  not  in  conflict  with  the  powers 
of  the  federal  government.^^ 

§  6708.  Chose  in  action. — The  chose  in  action  follows  the  per- 
son of  those  having  the  right.     When  the  holder  of  such  right 

28  State  V.  Fish,  4  Nev.  216.  33  Savings   etc.   Soc.  v.   San   Fran- 

29  Guy  V.  Washburn,  23  Cal.  111.  cisco,  146  Cal.  673,  80  Pac.   1086. 

30  People  V.  Reynolds,  28  Cal.  107.  34  Carlisle   v.   Chehalis   County,   32 

31  Id.     See  Cal.  Pol.  Code,  §  3672,  Wash.  284,  73  Pac.  349. 

et  seq.  35  New    Haven    v.    City    Bank,    31 

32  State  V.  Western  Union  Tel,  Co.,      Conn.  106. 

4  Nev.  338.  36  Ex  parte  Crandall,  1  Nev.  294. 
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resides  out  of  the  state  of  Nevada  the  state  has  no  jurisdiction 
over  the  person  uor  over  the  thing  proposed  to  be  taxed,  and 
cannot  tax  either.  The  state  can  only  tax  choses  in  action  be- 
lo7iging  to  its  own  citizens  or  residents.^'^ 

§  6709.  Claim. — The  term  "claim,"  as  used  in  section  5  of 
the  California  revenue  act  of  1861,  means  not  only  an  assertion 
of  title  to,  but  an  actual  possession  of,  the  land  claimed.^^ 

§  6710.  "Claim  to  and  possession  of." — The  claim  to  and  pos- 
session of  land  is  property  liable  to  taxation,  even  if  the  land 
belong  to  the  United  States,  but  such  is  not  a  tax  upon  the  land 
itself.-^ 

§  6711.     Collection  of  tax. — A  tax-collector  elected  for  a  city 

cannot  collect  the  taxes  of  an  adjoining  town,  even  if  it  has,  after 

his  election,  and  after  the  levy  of  the  tax,  been  annexed  to  the 
city.^o 

§  6712.  Complaint. — The  complaint  should  not  only  aver  that 
the  tax  was  levied  upon  and  assessed  against  personal  property, 
but  also  the  kind  or  kinds  of  personal  property.^  ^  The  complaint 
must  aver  the  failure  of  the  tax-collector  to  collect  the  delinquent 
tax,  by  reason  of  his  inability  to  find,  seize,  or  sell  the  property 
belonging  to  the  delinquent.^-  A  complaint  in  a  tax-suit  which 
shows  only  that  the  property  taxed  was  assessed  as  the  estate 
of  R.,  deceased,  and  that  the  defendants,  at  the  time  of  the  assess- 
ment, owned  and  possessed  it,  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  because  not  showing  that  it  was  as- 
sessed to  any  particular  party  whose  duty  it  was  to  pay  the  taxes, 
or  tiiat  it  was  made  to  unknown  owners.*^  A  taxpayer  on  the 
proceeds  of  mines  may  complain  of  inequality  of  assessment  upon 
him,  at  any  time  before  the  taxes  are  collected  or  sued  for.-**  The 
sufficiency  of  the  ecmplaint  in  an  action  to  recover  delinquent 
taxes  must  be  tested  by  the  rules  regulating  pleadings  in  civil 

37  state  of  Nevada  v.  Earl,  1  Nev.  41  People  v.  Holladay,  25  Cal. 
354.  300. 

38  People  V.  Frisbie,  31  Cal.  146.  42  People  r.  Pico,  20  Cal.  595. 

39  People  V.  Cohen,  31  Cal.  210;  43  People  v.  De  Carrillo,  35  Cal.  37. 
People  V.  Frisbie,  31  Cal.  146.  44  State  t.  Manhattan  Co.,  4  Nev. 

40  Mason  v.  Johnson.  51  Cal.  612.  318. 
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actions.^^  The  complaint  must  show  upon  its  face  a  prima  facie 
ease  of  a  valid  tax  assessed  and  levied,  and  that  it  is  delinquent. 
It  is  not  enough  to  aver  indebtedness  for  taxes,  but  the  complaint 
must  show  that  the  taxes  were  levied  upon  the  property,  and  when, 
where,  and  by  whom  the  levy  was  made;  that  the  taxes  were 
based  upon  the  assessment  averred,  and  are  delinquent  and  un- 
paid; and  must  show  how  and  when  the  defendant  became  in- 
debted for  taxes,  and  how  and  when  the  five  per  cent  demanded 
was  added  to  the  amount  due.'*^  If  the  suit  is  against  a  corpora- 
tion, there  must  be  an  averment  in  the  complaint  of  the  fact  of 
incorporation,  and  where,  and  under  what  law,  so  that  the  court 
may  determine  where  jurisdiction  of  its  person  lies>^  If  the  com- 
plaint enumerates  the  property  in  words  identical  with  those  iu 
the  assessment-book,  it  is  sufficient.'*^  The  statute  relating  to 
the  collection  of  delinquent  state  taxes  having  prescribed  the  con- 
ditions upon  which  alone  the  state  may  proceed  by  action,  the 
performance  of  such  conditions  is  essential  to  the  right  to  main- 
tain the  action,  and  their  performance  must  be  alleged.^^  A  com- 
plaint for  the  foreclosure  of  tax-liens  which  contains  no  allega- 
tion of  ownership  in  the  defendant  of  the  property  assessed,  but 
merely  a  statement  that  the  list  appended  is  a  list  of  registered 
unpaid  taxes  assessed  to  defendant,  is  held  sufficient  as  against 
a  demurrer,  when  nothing  appears  on  the  face  of  the  complaint  to 
show  that  any  other  person  is  interested  in  the  property  as  owner 
or  otherwise.^® 

§  67.13.  Construction  of  revenue  law. — The  requirement  of 
section  101  of  the  Nevada  revenue  act  of  1865,  "that  the  value 
of  the  proceeds  of  mines  shall  be  ascertained  as  provided  in  this 
act,"  has  reference  to  the  mode  of  allowance  for  the  cost  of  work- 
ing.^i  The  revenue  laws  are  unconstitutional  so  far  as  they 
exempt  private  property  from  taxation,  and  all  parts  thereof 
relating  to  such  exemption  must  be  disregarded.^^ 

45  People  V.  Central  Pacific  R.  R.  49  People  v.  Ballerino,  99  Cal.  599, 
Co.,  83  Cal.  383,  23  Pac.  303;  Cal.  Pol.       34   Pac.   330. 

Code,  §  3899.  50  Whatcom    County    v.    Fairhaven 

46  Id.  Land     Co.,     7    Wash,     101,    34    Pac. 

47  Id.  563. 

48  City  and  County  of  San  Fran-  51  State  v.  Kruttschnitt,  4  Nev. 
Cisco   V.   Flood,    64   Cal.   504,  2   Pac.  178. 

264.  52  People  v.  Gerke,  35  Cal.  677. 
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§  6714.  Comity  taxes,  by  whom  levied. — The  amount  of  taxes 
for  county  purposes  must  be  fixed  and  levied  by  the  board  of 
county  commissioners,  and  without  their  proper  action  no  county 
tax  can  be  collected.^^ 

§  6715.  Debt. — Standing  alone,  the  word  "debt"  is  as  appli- 
cable to  a  sum  of  money  which  has  been  promised  at  a  future 
day  as  to  a  sum  now  due  and  payable.  Debts  are  declared  to  be 
personal  property  for  the  purpose  of  taxation,  whether  it  be  debts 
overdue  or  underdue.^*  Money  on  general  deposit  at  a  bank  is 
in  legal  effect  a  debt,  taxable  in  the  creditor's  residence,  and  not 
in  the  county  where  such  money  is  deposited.^^ 

§  G716.  Deed. — If  the  statute  directs  the  officer  who  sells  land 
under  a  judgment  for  delinquent  taxes  to  sell  the  smallest  quan- 
tity that  any  purchaser  will  take,  and  pay  the  judgment  for  the 
tax  and  costs,  a  deed  of  the  officer  who  made  the  sale,  which  recites 
that  he  has  sold  the  premises  to  the  grantee,  who  was  the  highest 
bidder  therefor,  is  void  and  conveys  no  title.^^  A  deed  of  land 
under  a  tax-sale  is  only  prima  facie  evidence  that  no  redemption 
had  been  effected,  and  the  party  who  makes  the  redemption  may, 
in  ejectment  on  the  title  acquired  by  the  deed,  prove  that  a  re- 
demption was  effected.^"  In  the  absence  of  recitals  which  are 
declared  by  statute  to  be  prima  facie  evidence  of  title,  the  burden 
is  cast  upon  the  party  relying  on  the  deed  to  prove  that  the  sale 
was  in  fact  made  where  the  law  permits  it  to  be  made.^^  The 
tax-deed  to  the  state  is  conclusive  evidence  (except  as  against 
fraud)  of  the  regularity  of  proceedings  from  and  including  the 
assessment,  and  conveys  absolute  title  to  the  state.^^ 

§  6717.  Defaiilt. — A  taxpayer  is  not  in  default  until  he  has 
an  opportunity  to  pay  the  taxes  assessed  against  him,  so  that  there 
is  no  person  authorized  to  receive  the  taxes  until  the  delinquent 
list  goes  into  the  hands  of  the  district  attorney ;  the  taxpayer,  on 
receiving  notice  of  the  fact,  ought  to  be  allowed  to  pay  the  tax 

53  state  V.  Manhattan  Co.,  4  Nev,  eisco  v.  Lux,  64  Cal.  481,  2  Pae. 
818.  254. 

54  People  V.  Arguello,  37  Cal.  524.  56  Carpenter  v.  Gann,  51  Cal.  193. 
As  to  taxation  of  solvent  debts,  see  57  Cooper  v.  Shepardson,  51  Cal. 
State   V.   Carson   City   Sav.   Bank,   17  298. 

Nev.  146,  30  Pac.  703;  Bank  of  Men-  58  Pierce  v.  Low,  51  Cal.  580.    See, 

docino  V.  Chalfant,  51  Cal.  369.  also,  Mayo  v.  Haynie,  50  Cal.  71. 

55  City  and  County  of   San  Fran-  59  Cal.  Pol.  Code,  §  37S7. 
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williout  any  penalty  being  imposed.^®  The  attorney-general  has 
the  entire  control  of  all  tax-suits  in  the  supreme  court,  on  the  part 
of  the  state  of  Nevada.®^ 

§  6718.  Demand  for  sworn  statement  not  indispensable. — An 
assessment  for  taxes  by  the  assessor  is  not  vitiated  by  the  fact 
that  he  omitted  to  demand  a  sworn  statement.^^ 

§  6719.  A  description  in  the  assessment  of  the  land  as  the  un- 
sold portion  of  eleven  square  leagues  of  land  known  as  Los  Mokela- 
mos  is  fatally  defective.^^  The  assessment  of  lands  outside  of  a  city 
or  incorporated  town  need  not  describe  the  land  by  metes  and 
bounds.*^^  Improvements  on  real  estate  and  personal  property 
need  only  be  assessed  in  general  terms  and  under  a  gross  valua- 
tion ;  a  specific  description  of  such  property  is  unnecessary.^^^  The 
object  of  a  description  of  property  in  an  assessment-roll  is  to 
clearly  identify  the  property  assessed.^^  Bonds  on  deposit  are 
sufficiently  described  by  being  designated  "money  and  bonds  de- 
posited, as  per  statute."  ^"^  An  assessment  of  land  is  not  void  by 
reason  of  a  mistake  in  description,  unless  it  contains  such  a  falsity 
in  the  designation  or  description  as  might  probably  mislead  the 
owner.^8  Under  the  act  of  1856,  a  lumping  assessment  of  personal 
property  is  bad.  The  different  classes  should  be  stated. ^^  A  de- 
scription of  stock  as  "mining  stock"  is  sufficiently  definite.'^® 

§  6720.  Description  of  property  in  complaint. — The  California 
statute  of  1861,  requiring  real  estate,  in  an  action  to  recover  taxes, 
to  be  described  in  the  complaint  with  the  same  particularity  as 
in  actions  of  ejectment,  applies  only  to  actions  in  which  the  real 
estate  is  made  a  party  defendant.'^ ^  A  description  of  a  tract  of 
land  by  name  is  sufficient. "^^    jf  ^  complaint  in  an  action  to  recover 

60  state  V.  Western  Union  Tel.  Co.,  67  People  v.  Home  Ins.  Co.,  29  Cal. 
4  Nev.  338.  533. 

61  state  V,  California  Min.  Co.,  13  68  Bosworth  v.  Danzien,  25  Cal. 
Nev.  2U3.  296. 

62  State  V.  Western  Union  Tel.  Co.,  69  Falkner  v.  Hunt,  16  Cal.  167. 

4  Nev.  338.  70  City   and   County  of   San   Fran- 

63  People  V.  Pico,  20  Cal.  595.  Cisco   v.   Flood,   64   Cal.   504,   2   Pac. 

64  High  V.  Shoemaker,  22  Cal.  363.  264. 

65  People  V.  Kains,  23  Cal.  127.  71  People  v.  Leet,  23  Cal.  161. 

66  People  V.  Empire  Gold  etc.  Min.  72  Id.  See,  also,  as  to  sufBciency 
Co.,  33  CaL  171.  of   description   of   the   land   assessed, 
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judgment  for  taxes  assessed  on  land  and  improvements  thereon 
describes  the  land  assessed  by  giving  its  name,  and  metes  anrl 
bounds,  less  certain  lots  sold  out  of  the  same,  without  giving  the 
location  and  boundaries  of  the  lots  sold,  the  complaint  is  fatally 
defective. "^2  In  a  suit  for  taxes,  evidence  is  admissible  to  prove  a 
description  of  the  property  taxed  more  particularly  than  that  used 
in  the  assessment-roll,  if  there  is  no  contradiction  in  the  two  de- 
scriptions, and  the  complaint  gives  the  description  used  on  the 
trialJ* 

§  6721.  Dollar-mark. — Figures  placed  opposite  the  town  lots 
in  an  assessment-roll,  without  any  statement  whether  they  stand 
for  cents,  dollars,  or  eagles,  do  not  fix  any  valuation,  and  the 
assessment  is  defective.'^^ 

§  6722.  Domicile. — One  may  be  a  resident  of  one  state,  and 
taxed  as  such,  when  his  domicile  is  in  another.^^ 

§  6723.  Easements. — A  street-railroad  company's  easement  of 
running  cars  over  tracks  in  a  street  may  be  assessed  as  real  prop- 
erty benefited  by  the  widening  of  said  street,  for  the  expense  of 
such  widening.''^ 

§  6724.  Flume. — A  flume  constructed  by  a  mining  company 
along  the  bank  of  a  river  leading  to  the  claims  of  the  company  in 
the  bed  of  the  river  is  taxable.'^s 

§  6725.  ForeigTi  corporation. — The  place  for  assessment  of  a 
foreign  corporation  doing  business  in  another  state,  for  the  pur- 
pose of  taxation,  is  where  the  principal  business  is  transacted.'^* 

Power  V.  Larabee,  2  N.  Dak.  148,  49  Cal.  171;  People  v.  McCreery,  34  Cal. 

N.  W.   724;    People  v.  Cone,  48  Cal.  432;    State  v.  Sadler,  21  Nev.  13,  23 

427.  Pac.  799;  Ward  v.  Commissiouers,  12 

73  People  V.  Mariposa  Co.,  31  Cal.  Mont.  23,  29  Pac.  658, 

196.  76  Board  of  Supervisors  v.  Daven- 

74  State  V.  Eeal  del  Monte  Co.,  1      port,  40  111.  197, 

Nev.  523.  77  Appeal  of  North  Beach  etc.  E. 

75  Hurlbutt  V.  Butenop,  27  Cal.  50;  R.  Co.,  32  Cal.  499;  Chicago  v.  Baer, 
Braley  v.  Seaman,  30  Cal.  610;    Peo-       41  111.  306, 

pie  V.   San  Francisco  Sav.  Union,  31  7S  Hart  v.  Plum,  14  Cal,  148. 

Cal.  132.     As  to  what  is  sufficient,  see  79  British    etc.    Ins.    Co.    v.    Corn- 

People  T.  Empire  G.  &  S.  Min.  Co.,  33       missioners  of  Taxes,  31  N.  Y.  32. 
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§  6726.  Inheritance  tax. — The  collateral  inheritance  tax  law, 
imposing  a  tax  upon  certain  heirs  and  exempting  others,  is  not 
a  violation  of  the  fourteenth  amendment  to  the  federal  constitu- 
tion, the  distinctions  made  being  natural.^^  The  objection  that  it 
is  not  uniform  does  not  lie,  as  it  is  not  a  tax  upon  property,  but 
upon  the  privilege  of  receiving  property  by  will  or  inheritance.^^ 
The  classification  is  reasonable,  and  not  unequal  among  members 
of  the  same  class,  and  therefore  does  not  discriminate. ^2  jt  is  a 
special  and  not  a  general  tax,  and  the  construction  of  the  statute 
is  therefore  strictly  against  the  government.^^ 

§  6727.  California  inheritance  tax. — In  California,  all  property 
which  passes  by  will  or  by  the  intestate  laws  of  the  state,  or 
which  shall  be  transferred  by  deed,  grant,  sale,  or  gift  made  in 
contemplation  of  the  death  of  the  grantor,  vendor,  or  bargainor, 
or  intended  to  take  effect  in  possession  or  enjoyment  after  such 
death,  is  subject  to  a  tax,  to  be  paid  to  the  treasurer  of  the  proper 
county  for  the  use  of  the  state;  and  such  tax  is  a  lien  upon  the 
property  passed.  Valuation  is  at  the  market  value  of  such  prop- 
erty. The  tax  is  due  and  payable  at  the  death  of  the  decedent, 
and  interest  at  the  rate  of  ten  per  cent  per  annum  is  levied  thereon 
if  not  paid  within  eighteen  months  after  accrual.  If  paid  within 
six  months,  a  discount  of  five  per  cent  is  allowed.  The  superior 
court  first  securing  jurisdiction  in  reference  to  collection  of  the 
tax  holds  it  throughout.  It  must  be  in  a  county  where  some 
property  is  located  or  where  decedent  resided.  If  the  tax  is  not 
paid  the  court  shall  issue  citation  to  the  parties  liable  to  appear 
on  a  day  not  more  than  ten  weeks  from  such  citation  and  show 
cause  why  such  tax  should  not  be  paid.  It  is  governed  in  practice 
by  the  rules  of  the  Code  of  Civil  Procedure  upon  citations,  and 
the  decree  may  be  docketed  in  any  other  county  upon  request  of 
the  district  attorney,  without  charge  of  fee.  An  allowance  is  made 
to  county  treasurers  for  prosecuting  and  collecting  delinquent  in- 
heritance taxes,  and  they  may  hire  special  counsel  therewith.^^ 

80  In  re  CampbeU's  Estate,  143  Cal.  947;  State  v.  Clark,  30  Wash.  439, 
623,   77   Pac.   674;    Campbell  v.   Call-       71  Pac.  20. 

fornia,  200  U.  S.  87,  50  L.  Ed.  382,  sa  State  v.  Clark,  30  Wash.  439,  71 

26  Sup.  Ct.  182.  Pac.  20. 

81  In  re  Tuoliy's  Estate,  35  Mont.  83  People  v.  Koenig,  37  Colo.  283, 
431,  90  Pac.  170;   In  re  Magne's  Es-  85  Pac.  1129. 

tate,  32  Colo.  527,  77  Pac.  853;  Dixon  84  Cal,  Gen.  Laws,  act  4035;  Stats. 

V.    Eicketts,    26    Utah,    215,    72    Pae.      1905,  p.  341. 
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§  6728.  The  same— Exemptions.— Property  passed  to  chari- 
table, benevolent,  educational,  public  and  like  purposes,  is  ex- 
empt; likewise,  ten  thousand  dollars  transferred  to  the  widow  or 
to  a  minor  child ;  four  thousand  dollars  to  the  husband  or  one  of 
lineal  issue  or  ancestor;  two  thousand  dollars  transferred  to  each 
brother  or  sister,  or  a  descendant  of  a  brother  or  sister,  the  wife 
or  widow  of  a  son,  or  the  husband  of  a  daughter;  one  thousand 
five  hundred  dollars  to  each  uncle  and  aunt  and  their  heirs;  one 
thousand  dollars  to  each  great-uncle  or  great-aunt  and  their 
heirs;  five  hundred  dollars  to  all  others,  including  strangers 
and  corporations.  The  rate  of  tax  imposed  upon  that  part  not 
exempt  ranges  from  one  to  three  per  cent,  upon  the  closest  rela- 
tives, and  from  five  to  fifteen  per  cent,  upon  strangers.^^  The 
surviving  wife's  share  of  the  community  property  is  subject  to  the 
inheritance  tax,  since  she  takes  as  an  heir  and  not  as  a  survivor.^s 
Exemptions  are  not  governed  by  the  value  of  the  estate,  but  by 
the  amount  received  by  each  heir.^^  Any  sum  paid  out  of  the 
estate  to  an  heir  in  consideration  of  withdrawing  a  contest  is 
subject  to  the  tax.^s 

§  6729.  Growing  crops. — Growing  crops  are  private  property, 
and  are  subject  to  taxation,  the  provision  of  said  statute  exempt- 
ing them  notwithstanding.^^  This  rule,  however,  has  been 
changed  by  section  1  of  article  XIII  of  the  California  constitution 
of  1879,  which  exempts  growing  crops  from  taxation.  Such 
exemption,  however,  does  not  apply  to  fruit-trees  ^*^  over  four 
years  and  grape-vines  over  three  years  in  orchard  or  vineyard 
form.90* 

§  6730.  House  on  boundary-line. — Where  a  taxpayer's  house 
lies  on  the  boundary-line,  and  partly  in  two  towns,  it  seems  that 
he  is  properly  taxable  in  the  town  where  the  most  necessary  and 
indispensable  part  oi  the  house  is  situated,  in  the  absence  ol  other 
more  controlling  faets.^^ 

85  Cal.  Gen.  Laws,  act  4035;  Stats.  88  People  v.  Bice,  40  Colo.  508,  91 
1905,  p.  341.  Pac.  33. 

86  in   re  MofBtt's  Estate,   153   Cal.  89  I'eople  v.  Gerke,  35  Cal.  677. 
359,  95  Pac.  653,  20  L.  R.  A.  (IS.  S.)  90  Cottle    v.    Spitzer,    65    Cal.   456, 
207.  52  Am.  Rep.  305,  4  Pac.  435. 

87  People  V.  Koenig,  37  Colo.  283,  90a  Cal.  Pol.  Code,  §  3607. 

85  Pac.  1129.  9i  Judkins  v.  Reed,  48  Me.  386. 
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§  6731.  Impost  duties. — There  is  no  restriction  upon  the  taxing 
power  of  a  state,  except  the  laying  of  impost  or  duties  on  imports 
or  exports,  and  if  in  the  exercise  of  this  power  foreign  commerce 
or  commerce  among  the  states  be  incidentally  affected,  the  state 
authority  must  nevertheless  be  maintained,^^ 

§  6732.  Improvements  on  public  lands. — Improvements  on 
public  lands  of  the  United  States,  whether  owned  by  a  pre-emp- 
tioner  or  one  occupying  public  lands  without  license,  are  liable 
to  assessment  and  taxation,  if  made  so  by  the  revenue  laws  of  a 
state.^3  j^  local  tax  for  the  purpose  of  internal  improvements 
may  be  imposed,  and  the  local  authorities  may  be  empowered  to 
impose  such  tax.^^  For  the  purpose  of  taxation,  improvements 
erected  by  a  lessee  upon  lands  owned  by  and  leased  from  a  muni- 
cipal corporation  are  regarded  as  the  property  of  the  lessee.^^ 

§  6733.  Judgement. — A  judgment  for  a  debt,  and  foreclosing 
a  mortgage  given  to  secure  it,  is  subject  to  taxation  only  where 
the  owner  of  the  judgment  resides,  and  then  the  money  due  upon 
it  is  only  taxable. ^^  So  of  choses  in  action,  and  property  of  an  in- 
tangible character,  such  as  debts  and  the  like.^^ 

§  6734.  Jurisdiction. — An  action  brought  under  the  California 
revenue  act  of  1861,  to  recover  judgment  for  unpaid  taxes,  was  not 
a  case  in  equity,  but  an  action  at  law ;  and  where  the  amount  was 
less  than  three  hundred  dollars,  the  district  court  had  no  juris- 
diction.9*  If  the  prayer  of  the  complaint  was  for  a  money  judg- 
ment, the  district  court  did  not  have  the  jurisdiction  where  the 
amount  claimed  was  less  than  three  hundred  dollars;  but  if  the 
prayer  was  for  the  foreclosure  of  a  lien,  order  of  sale,  etc.,  the  dis- 
trict court  had  jurisdiction  regardless  of  the  amount  claimed.  If 
the  action  was  brought  under  the  provisions  of  the  California  act 
of  May  12,  1862,  it  was  a  case  in  equity,  and  the  district  court  had 
jurisdiction,  although  the  amount  claimed  was  less  than  three  hun- 
dred dollars.^^     The  superior  court  has  original  jurisdiction  in 

92  Ex  parte  Crandall,  1   Nev.  294.       cisco  v.  McGinn,  67  Cal.  110,  7  Pae. 

93  People  V.  Shearer,  .30  Cal.   645;       187. 

Crocker  v.  Donovan,   1   Okla.   165,  30  96  People  v.  Eastman,  25  Cal.  601. 

Pac.  374.  97  People  v.  Park,  23  Cal.  138. 

94  Pattison  v.  Board  of  Super-  98  People  v.  Mier,  24  Cal.  61;  Bpll 
visors,  13  Cal.  175.  v.  Crippen,  28  Cal.  327. 

95  City  and   County  of   Sam  Fran-  99  People  v.  Mier,  24  Cal.  61, 
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matters  involving  the  legality  of  the  tax,  the  legality  of  which  is 
put  in  issue.i*'*^  The  complaint  must  show  the  jurisdiction  of  the 
court.^''^ 

§  6735.  Kind  and  quantity. — If  an  assessment  of  a  tax  made 
during  the  three  years  preceding  March,  1861,  is  defective  in  not 
stating  the  kind  and  quantity  of  property  assessed,  whether  real 
or  personal,  or,  if  real,  in  not  giving  its  description,  the  pleader 
in  an  action  brought  to  recover  judgment  for  such  tax  may,  if  the 
same  can  be  ascertained,  insert  in  his  complaint  the  necessary 
averments  as  to  kind  and  quantity  or  description.^o^ 

§  6736.  Land  segregated. — Where  a  claim  to  a  tract  of  land 
under  a  Mexican  grant  somewhere  within  a  certain  larger  tract 
was  ascertained,  and  the  land  segregated  by  a  survey  under  a 
decree  of  confirmation  by  the  United  States  supreme  court,  the 
land  became  immediately  taxable. ^^^  ^he  law  permits  it,  and  the 
taxpayer  has  a  right  to  pay  the  tax  on  subdivisions  of  his  prop- 
erty without  paying  the  taxes  on  his  entire  property.^*^^ 

§  6737.  Land  sold  by  the  United  States.— When  land  of  the 
United  States  has  been  paid  for,  and  a  certificate  of  purchase  has 
been  given  to  the  purchaser,  it  is  liable  to  taxation,  although  the 
patent  may  not  have  been  issued.^"^ 

§  6738.  Law  of  tax  suits. — The  strict  compliance  with  all  the 
provisions  of  the  statute,  required  to  be  shown  in  eases  where 
property  is  sold  for  taxes  without  a  judgment,  is  not  applicable 
to  cases  of  suits  for  delinquent  taxes  in  the  district  courts,  where 
jurisdiction  has  once  been  acquired.^^^ 

§  6739.  Lien  of  judgment. — The  lien  on  land  of  a  tax- 
assessment  continues  after  the  land  has  been  transferred  to  an- 
other county,  and  the  tax-collector  of  the  original  county  can 
enforce  the  collection  of  the  tax  by  a  sale.^"^ 

100  City  of  Santa  Barbara  v.  El-  104  State  v.  Central  Pacific  R.  R. 
dred,  95  Cal.  378,  30  Pac.  5G2.  Co.,  21  Nev.  94,  25  Pac.  442. 

101  People  V.  Central  Pacific  R.  R.  105  People  v.  Shearer,  30  Cal.  645. 
Co.,  83  Cal.  393,  23  Pac.  303.  106  State    v.    "Western    Union    Tel. 

102  People    V.    Holladay,    25     Cal.  Co.,  4  Nev.  338. 

300.  107  Moss  V,   Shear,  25   Cal.   38,   85 

103  Palmer  v.  Boling,  8  Cal.  387.  Am.  Dec.   94. 
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§  6740.  Legislative  restrictions. — The  only  restriction  imposed 
upon  legislative  discretion  in  the  matter  of  taxation  by  the  Cali- 
fornia constitution  is  that  it  shall  be  equal  and  uniform,  and 
in  proportion  to  the  proi)erty  taxed.  It  affects  only  the  mode  of 
taxation,  and  where  the  legislative  act  conforms  to  this  rule,  it  is 
binding  and  obligatory.^^^  Where  a  special  act  is  passed  by  the 
legislature,  empowering  the  board  of  supervisors  of  a  particular 
county  or  counties  to  levy  a  tax  for  special  purposes,  it  does  not 
necessarily  repeal  the  general  act  or  previous  special  acts.  The 
repeal  of  acts  is  by  direct  terms,  or  by  implication.  Repeals  by 
implication  are  never  favored;  on  the  contrary,  if  prior  and  sub- 
sequent legislative  enactments  may  well  subsist  together,  courts 
are  bound  to  uphold  the  former. 

§  6741,  Mill  property. — Under  the  statute  which  provides  that 
mills  shall  be  taxable,  the  machinery  contained  in  a  mill  is  tax- 
able as  part  of  the  mill,  and  it  is  equally  taxable  here,  although 
the  owner  resides  out  of  the  state,  and  it  makes  no  difference  that 
the  machinery  is  personal  property. ^*^* 

§  6742.  Mining  interests. — The  possession  of  interest,  or  the 
possession  and  claim  to  lands  for  mining  purposes,  the  title  to 
which  land  is  in  the  United  States,  is  property,  and  as  such  is 
taxable  to  the  claimant.^^**  The  value  of  a  mining  claim — that 
is,  the  mine  itself — cannot  be  taxed;  but  this  does  not  exempt 
everything  near  the  claim  necessary  to  give  it  value.^^^ 

§  6743.  Money  at  interest  taxable. — In  Nevada,  all  money  at 
interest,  secured  by  mortgage  or  otherwise,  is  subject  to  taxation, 
without  regard  to  the  situation  of  the  mortgagee,  whether  he  be 
solvent  or  otherwise,  in  debt  or  out  of  debt.^^^  j^  different  rule 
prevailed  in  California  prior  to  the  adoption  of  the  constitution 

108  Beals  v.  Amador  County,  35  146;  People  v.  Cohen,  31  Cal.  210. 
Cal.  624;  citing  Blanding  v.  Burr,  13  That  such  property  is  not  exempt 
Cal.  350;  People  v.  Alameda  County,  from  taxation,  consult  People  v.  Mc- 
26  Cal.  641;  Napa  Valley  E.  R.  Co.  v.  Creery,  34  Cal.  433;  People  v.  Gerke, 
Napa  County,  30  Cal.  435;  Town  of  35  Cal.  677;  People  v.  Black  Diamond 
Guilford  v.  Cornell,  18  Barb.  615;  Coal  Min.  Co.,  37  Cal.  54.  That  the 
and  commenting  on  Beals  v.  Amador  legislature  has  power  to  tax  the  inter- 
County,  28  Cal.  449.  est  of  an  occupant  of  a  mining  claim, 

109  Sprague  v.  Lisbon,  30  Conn.  18.  see  State  v.  Moore,  12  Cal.  56. 

110  So   held   in    People   v.    Shearer,  m  Hart  v.  Plum,  14  Cal.  148. 

30  Cal.  656;  People  v,  Prisbie,  31  Cal.  112  State    v.    First    Nat    Bank,    4 
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of  1879.^1'     Under  that  constitution,  such  property  was  taxable. 

A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by  which 

a  debt   is    secured   is   treated   as    an   interest    in   the   property 
mortgaged.ii3» 

§  6744.  Money  in  coimty  treasurer's  hands. — Money  belonging 
to  litigants,  in  a  county  treasurer's  hands,  placed  there  by  order 
of  court,  subject  to  the  order  of  the  court,  is  liable  to  taxation, 
and  may  be  assessed  to  the  treasurer  by  name,  and  when  assess- 
ment is  levied  it  becomes  a  lien  on  the  money  in  the  treasurer's 
hands  ;^i^  so  of  money  in  the  hands  of  a  county  clerk  or  re- 
ceiver.ii'^ 

§  6745.  Money  on  deposit. — A  tax  levied  on  money  on  deposit 
is  legal,  and  the  levy  creates  a  judgment  and  lien  on  the  property, 
having  the  force  and  effect  of  an  execution. ^^^ 

§  6746.  Mortgage. — The  owner  of  a  first  mortgage  who  paid 
the  taxes  upon  the  property  and  upon  a  second  mortgage,  and 
bought  the  property  at  foreclosure  sale,  has  no  statutory  or  con- 
tractual relation  with  such  second  mortgagee  as  to  make  him 
repay  the  taxes  paid  on  such  second  mortgage.^^^ 

§  6747.  Moral  obligation. — The  legislature  may,  in  strict  con- 
formity with  its  constitutional  powers  and  duties,  recognize  a 
moral  obligation  as  the  sole  basis  for  the  imposition  of  taxes. 
Where  a  prior  statute,  for  the  ascertainment  of  a  debt  due  from 
one  county  to  another,  provided  for  its  payment  by  a  tax  thereby 
imposed,  without  allowing  or  making  provision  for  the  payment 
of  interest  thereon,  under  which  enactment  the  debt  was  fully 
paid,  it  is  competent  for  the  legislature,  by  subsequent  enactment, 
to  provide  for  the  payment  of  interest  on  such  debt,  by  the  im- 
position of  a  further  tax  for  that  purpose.^^* 

Nev.  348;   State  v.  Carson  City  Sav,  114  People     v.     Lardner,     30     Cal. 

Bank,  17  Nev.  146,  30  Pac.  703.  242.     See  Pol.  Code,  §  3647. 

113  See    People    v.    Hibernia    Sav.  ii5  Cal.  Pol.  Code,  §  3647. 

etc.   Soc,  51   Cal.  243,   21   Am.   Rep.  lie  ^uba  County  v.  Adams,  7  Cal. 

704;  Bank  of  Mendocino  v.  Chalfant,  35. 

51  Cal.  369;  McCoppin  v.  McCartney,  117  Henry  v.  Garden  City  Bank  etc. 

60    Cal.   367 ;    l3oland  v.    Mooney,   72  Co.,  145  Cal.  54,  78  Pac.  228. 

Cal.  34,  13  Pac.  71.  lis  Beala    T.    Amador    County,    35 

113a  Cal.  Pol.  Code,  §  3627.  Cal.  624 
P.  P.  F.,  Vol.  IV— 32 
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§  6748.  National  banks. — The  state  may  impose  a  tax  upon  the 
real  estate  and  shares  of  national  banks  within  its  limits,  but 
Congress  has  reserved  to  itself  the  exclusive  power  over  the  tax- 
ation of  banks  and  bank  property  of  other  descriptions.  Congress 
having  pointed  out  a  method  by  which  the  real  estate  of  the 
national  banks  within  any  state  may  be  taxed,  and  also  the  method 
of  taxing  their  stock,  the  states  are  excluded  from  all  other 
methods  of  taxation  on  bank  property.  The  notes,  bills,  bonds, 
etc.,  of  national  banks  are  the  commodity  in  which  those  banks 
deal  in  the  ordinary  course  of  their  business;  state  taxes  upon 
them  are  state  taxes  upon  the  business  of  the  bank,  and  such  taxes 
the  state  cannot  impose.i^* 

§  6749.  Nevada  system  of  taxation. — All  tangible  property 
within  the  state  of  Nevada  is  subject  to  one,  and  only  one,  annual 
tax.  Each  acre  of  land  and  each  piece  of  coined  money  are  liable 
to  such  tax.  A  tax  on  money  at  interest  secured  by  mortgage 
on  land  is  neither  a  tax  on  the  pieces  of  money  loaned,  the  land 
on  which  the  securitj'^  is  taken,  nor  upon  the  paper  upon  which  the 
promise  to  pay  is  written ;  but  it  is  a  tax  upon  the  chose  in  action 
or  right  to  collect  the  debt.  Notes  and  county  warrants  are 
property  subject  to  taxation  under  the  revenue  laws  of  the 
state.120 

§  6750.  Notice. — In  California,  when  the  statute  provided  that 
the  district  attorney,  before  commencing  suit,  should  publish 
notice  to  delinquents,  it  was  not  necessary  to  aver  in  the  complaint 
that  this  notice  was  published;  but  the  failure  to  publish  this 
notice  should  be  taken  advantage  of  by  plea  in  abatement,  or  it 
was  waived.  ^21  Tj^e  time  prescribed  by  the  revenue  law  ^22  within 
which  the  assessor  is  to  complete  his  assessment-roll  is  only  for 
the  convenience  of  other  officers.  If  the  assessor  is  dilatory,  he 
may  render  himself  liable  on  his  bond,  but  his  dilatoriness  fur- 
nishes no  matter  of  which  a  taxpayer  can  complain,  or  on  account 
of  which  he  can  defeat  the  tax.^^a 

119  State  V.  First  Nat.  Bank,  4  122  Stats.  1866,  p.  169.  See  Cal. 
Nev.  348.  Pol.  Code,  §§  3652-3656. 

120  Id.;  Drexler  V.  Tyrrell,  15  Nev.  123  State  v.  Western  Union  Tel. 
114.  Co.,  4  Nev.  338. 

121  People   V.    Eains    (No.    2),    23 
CaL  131. 
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§  6751.  Not  debts. — Taxes  are  not  debts  within  the  meaning 
of  that  clause  of  the  act  which  provides  that  the  notes  shall  be 
*'a  legal  tender  in  payment  of  all  debts,  public  and  private." 
Congress  by  these  terms  only  intended  such  obligations  for  the 
payment  of  money  as  are  founded  upon  contract.^^* 

§  6752.     Not  founded  on  contract. — A  tax  is  not  founded  on 

contract,  and  does  not  establish  the  relation  of  debtor  and  creditor 

between  the  taxpayer  and  state.    It  is  a  charge  upon  persons  or 

property  to  raise  money  for  public  purposes.i-'^    Taxes  are  charges 

imposed  by  or  under  the  authority  of  the  legislature  upon  persons 

or  property  subject  to  its  jurisdiction.i^s     a  tax  foreclosure  is 

in  rem,  and  is  not  a  personal  action  against  the  owner  of  the 
property.127 

§  6753.  Obligation  to  pay  tax. — A  party  in  possession  of  a  lot 
to  which  another  has  acquired  title  by  a  deed  for  a  sale  for 
taxes  is  under  no  obligation  to  pay  a  tax  levied  after  the  tax- 
deed  is  given.128 

§  6754.  Parties. — The  "state  of  Nevada"  is  the  proper  party 
plaintiff  in  a  suit  for  delinquent  school-taxes,  under  section  35 
of  the  act  of  March  20,  1865,  relating  to  schools.129 

§  6755.  Personal  property. — The  personal  estate  of  a  deceased 
person  which  is  taxable  in  the  town  in  which  he  last  dwelt  is  not 
taxable  in  any  other  town.^^o  Personal  estate  of  a  ward,  in  the 
possession  or  under  the  control  of  a  guardian,  is  liable  under  the 
statutes  to  taxation  in  the  place  where  such  guardian  resides.^^^ 

124  Perry  v.  Washburn,  20  Cal.  126  People  v.  McCreery,  34  Cal. 
318.  See  People  v.  Seymour,  16  Cal.  432.  See  People  v.  Seymour,  16  Cal. 
332,   76   Am.   Dec.   521;    San   Gabriel       332,  76  Am.  Dee.  521. 

Co.   V.   Witmer   Co.,   96   Cal.   638,    29  127  Allen    v.    Peterson,    38    Wash. 

Pac.  500,  31   Pac.   588,   18  L.  K.  A.  599,  80  Pae.  849. 

465.  128  Maina  v.  Elliott,  51  Cal.  8. 

125  Perry  v.  Washburn,  20  Cal.  129  Stats.  1864-1865;  State  v. 
318;  approved  in  Mendocino  County  First  Nat.  Bank  (  No.  3),  4  Nev. 
V.  Morris,  32  Cal.  154.     That   "taxes  491. 

are  not  debts  drawing  interest,"  and  130  Hardy  v.   Inhabitants   of   Yar- 

that  "a  tax  is  a  charge  upon  persons  mouth,    6    Allen    (Mass.),    277.      See, 

to  raise  money  for  public  purposes,"  also,   San   Francisco   v.   Lux,   64   Cal. 

approved  in  People  v.  Steamer  Amer-  481,  2  Pac.  254. 
ica,   34  Cal.   681.  131  Tousey  t.  Bell,  23  Ind.  423. 
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§  6756.  Placerville — Charter  of. — The  act  incorporating  tho 
city  of  Placerville  granted  to  the  common  council  the  right  to 
levy  and  collect  certain  taxes,  and  constituted  the  city  marshal 
ex  officio  collector  of  taxes,  and  made  it  his  duty  to  collect  all 
taxes  due  the  city,  authorized  the  sale  of  the  property  of  delin- 
quents for  taxes  due  the  city,  and  further  enacted  that  the  manner 
of  assessing  end  collecting  taxes,  and  proceedings  for  the  sale 
of  property  in  cases  of  delinquency,  should  be  regulated  by 
ordinance.  The  common  council  enacted  by  ordinance  a  mode  of 
collecting  delinquent  taxes  remaining  unpaid  after  a  certain 
date  whereby  the  entire  duty  was  devolved  upon  the  city  attorney, 
and  the  services  of  the  city  marshal  were  dispensed  with.  It  was 
held  that  the  ordinance  prescribing  such  mode  was  void,  because 
in  conflict  with  said  incorporation  act.i32 

§  6757.  Possessory  right. — Taxation  of  the  possessory  right 
was  not  a  violation  of  the  section  of  the  organic  act  of  Nevada, 
which  prohibited  the  territorial  legislature  from  taxing  the  prop- 
erty of  the  United  States.^^^  The  object  of  that  section  was  to 
protect  the  government,  and  not  to  prevent  the  taxation  of  settlers 
upon  public  lands.  The  possession  by  the  citizen  of,  and  his 
possessory  interest  in,  the  public  lands,  for  mining,  agriculture, 
or  other  purposes,  constitutes  a  species  of  property  recognized 
by  law,  and  is  subject  to  taxation  by  the  state.i34 

§  6758.  Power  of  legislature. — The  legislature  has  the  power 
of  taxation. 125  Taxing  power  is  an  incident  of  sovereignty,  the 
exercise  of  which  belongs  exclusively  to  every  state,  and  attaches 
alike  upon  everything  which  comes  within  its  jurisdiction.^^e  xt 
attaches  to  corporate  franchises.^^T  ^  ^a,x  must  have  its  origin 
in  a  law  enacted  for  that  purpose. ^^^  It  has  power  to  regulate 
the  mode  of  taxation.^^s  ^he  legislature  has  exclusive  power  of 
apportionment  and  taxation.     The  constitution  contains  no  in- 

132  City  of  Placerville  v.  Wilcox,  137  Bank  of  California  v.  City  and 
35  Cal.  21.  County    of    San    Francisco,    142    Cal. 

133  Hale  &  Norcross  Gold  etc.  Min.  276,  100  Am.  St.  Rep.  130,  75  Pac. 
Co.  V.  Storey  County,  1  Nev.  104.  832,  64  L.  E.  A.  918. 

134  People  V.  Shearer,  30  Cal.  645.  138  People    v.    McCreery,    34    Cal. 

135  People  V.  Pacheco,  27  Cal.  175.  432. 

136  People  V.  Coleman,  4  CaL  47,  139  De  Witt  v.  Hays,  2  Cal.  463, 
60  Am.  Dec.  581.  56  Am.  Dec.  352. 
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hibition  to  the  tax,  and  prescribes  no  rule  of  apportionment.^*** 
The  only  limitation  upon  the  taxing  power  of  the  legislature  is 
the  provision  for  equality  and  uniformity  found  in  the  constitu- 
tion.^*^ The  power  of  taxation  was  given  to  the  legislature  with- 
out limit,  for  all  purposes  allowed  by  the  eonstitution.^^^  Section 
2  of  article  7  of  the  constitution  of  Idaho  recognizes  three  distinct 
methods  of  raising  a  tax — a  property  tax,  a  license-tax,  and  a 
per  capita.^'^^  The  legislature  has  the  power  of  taxation,  without 
restriction  as  to  mode  or  limitation  as  to  time,  and  may  prescribe 
a  mode  of  correcting  an  informal  assessment,^**  but  cannot  fix 
the  assessed  value  of  property.i*^  The  fact  that  the  legislature 
has  once  exercised  its  powers  in  limiting  the  extent  of  taxation 
in  municipal  corporations  ^*^  does  not  prevent  it  from  again 
exercising  its  power,  by  enlarging  its  authority  to  tax,  and  the 
legislature  can  impose  a  general  tax  upon  all  the  property  of  the 
state,  or  a  local  tax  upon  the  property  of  particular  political  sub- 
divisions, as  counties,  cities,  and  towns.^*'^  Limitations  by  con- 
gress upon  the  right  of  a  state  to  tax  its  citizens  are  to  be  strictlj'' 
construed.^**  The  power  of  taxation  is  a  power  which  the  legis- 
lature takes  from  the  law  of  its  creation  to  impose  taxes  upon  the 
property  of  the  citizens  for  the  support  of  the  government.^*^ 

§  6759.  Practice. — Where  an  action  to  recover  a  personal  judg- 
ment for  a  tax,  commenced  in  a  justice's  court,  is  transferred  to 
a  superior  court,  an  amended  complaint  may  be  filed  in  the 
superior  court  to  enforce  a  lien  on  real  estate  for  the  tax.^^^ 

140  Burnett  v.  Mayor  of  Sacra-  145  People  v.  Hastings,  29  Cal.  445. 
mento,  12  Cal.  76,  73  Am.  Dec.  146  Under  Cal.  Const.  1849,  art.  4, 
518.  §  37. 

141  Blanding  v.  Burr,  13  Cal.  343.  147  Blanding  v.  Burr,  13  Cal.  343. 
The  cases  of  People  v.  Coleman,  4  148  People  v.  Shearer,  30  Cal.  645. 
Cal.  46,  60  Am.  Dee.  581,  and  High  149  Taylor  v.  Palmer,  31  Cal.  240. 
V.  Shoemaker,  22  Cal.  363,  so  far  as  See  further,  as  to  the  power  of  taxa- 
they  are  in  conflict  herewith,  are  over-  tion,  Hughes  v.  Ewing,  93  Cal.  414, 
ruled  in  People  v,  MeCreery,  34  Cal.  28  Pac.  1067,  92  Cal.  296,  27  Am. 
432.  See  State  v.  Eldredge,  27  Utah,  St.  Rep.  106,  28  Pac.  272,  675,  14 
477,  76  Pac.  337.  L.  E.  A.  755;   Security  Sav.  Bank  v. 

142  As  to  limit  of  powers  of  taxa-  Hinton,  97  Cal.  214,  32  Pac.  3.  That 
tion  and  appropriation,  under  the  the  state  may  tax  the  right  to  receive 
eighth  article  of  the  constitution,  see  property  by  will  or  inheritance,  see 
Nougues  V.  Douglass,  7  Cal.  65.  State  v.  Ferris,  53  Ohio   St.  314,  41 

143  Stein  V.  Morrison,  9  Idaho,  N.  E.  579,  30  L.  R.  A.  218;  In  re 
426,  75  Pac.  246.  Davis's    Estate,    149    N.    Y.    539,    44 

144  People  V.  Seymour,  16  Cal.  332,  N.  E.  185. 

76  Am.  Dec.  521.  160  People  v.  Nelson,  36  Cal.  375„ 
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§  6760.  Property  in  lands,  how  construed. — The  term  "prop- 
erty in  lands"  is  not  confined  to  title  in  fee,  but  includes  any- 
usufructuary  interest,  whether  it  be  leasehold  or  a  mere  right  of 
possession.i^i 

§  6761.  Property  of  guardian. — The  property  of  a  guardian 
cannot  be  seized  to  pay  taxes  assessed  against  him  upon  the  prop- 
erty of  his  ward.1^2 

§  6762.  Proceeds  of  mines. — The  Nevada  constitutional  pro- 
visioni53  which  prescribes  the  taxation  of  all  property,  real, 
personal,  and  possessory,  excepting  mines  and  mining  claims,  the 
proceeds  of  which  alone  shall  be  taxed,  "means  that  the  entire 
annual  proceeds  of  mines  are  subject  to  taxation,  and  not  the 
mere  proceeds  on  hand"  when  the  assessor  happens  to  visit  the 
mines.^^'^  Under  the  revenue  law,  as  amended  in  1867, ^^^  assessors 
must  make  their  estimates  of  the  value  of  the  proceeds  of  mines 
on  the  basis  of  legal  tender  (paper  currency),  and  all  ad  valorem 
taxes,  whether  on  the  proceeds  of  mines  or  other  property,  must 
be  equal.^^^  The  quarterly  payments  of  taxes  on  the  proceeds 
of  mines  provided  for  by  the  revenue  laws  are  so  arranged  that 
the  annual  proceeds  of  mines  do  not  pay  a  larger  pro  rata,  even 
as  to  interest  account,  than  if  one  annual  tax  for  the  annual  pro- 
ceeds were  imposed,  payable  at  the  time  other  annual  taxes  are 
payable. 1^'^  The  provisions  of  the  revenue  laAv  of  1865,^^8  for 
quarterly  assessments  on  the  proceeds  of  mines  and  quarterly 
payment  of  taxes,  do  not  impose  more  than  a  regular  pro  rata 
of  taxation  on  the  proceeds  of  mines,  nor  require  the  same  prop- 
erty to  be  paid  for  more  than  once.^^^  An  assessment  of  the 
product  of  a  mine,  made  under  the  revenue  act,  as  amended  in 
1867,'^^°  must  give  both  the  amount  and  value  of  such  product; 
and  if  an  assessor  received  a  sworn  statement,  giving  the  products 
of  a  mine  as  bullion  of  certain  value,  without  stating  the  amount, 
it  was  his  duty  to  treat  it  as  the  value  in  gold,  and  add  thereto 

151  State   of   California   v.   Moore,  15G  State   v.    Kruttselmitt,   4   Nev. 
12  Cal.  56.  178. 

152  Tousey  v.  Bell,  23   Ind.  423.  157  Id. 

153  Nev.  Const.,  Art.  10.  158  Nev.  Stats.  186.5,  p.  271. 

154  State   V.    Kruttschnitt,    4    Nev.  159  State    v.    Kruttschnitt,   4    NeT. 
178.  178. 

155  Nev.  Stats.  1867,  p.  159.  160  Nev.  Stats.  1867,  p.  159. 


3671  TAXES  AND  TAXATION.  §  6763 

a  sufficient  percentage  to  fix  the  paper  money  value,  and  if  he 
omitted  to  do  so,  he  was  derelict  in  his  duty.^^^ 

§  6763.     Protest,  recovery  back. — If  the  items  of  a  person's 
property  are  assessed  and  valued  separately,  and  some  of  the 
items  are  not  liable  to  taxation,  and  the  tax-collector  can  sepa- 
rate the  legal  from  the   illegal  portion  of  the  tax,  he   should 
receive  the  legal  portion  of  the  tax  tendered  him;  and  if  he 
refuses  to  do  so,  and  the  whole  tax  is  paid  under  protest,  the 
person  taxed  can  recover  from  the  collector  that  portion  which 
is  illegal,^^-  unless  he  has  turned  the  money  over  to  the  treasurer. 
The  county  is  the  real  party  defendant.^^^     go^  if  the  collector 
enforces  the  payment  of  a  tax  upon  property  outside  of  his  dis- 
trict, a  general  protest  will  enable  the  party  paying  to  recover 
it  back.^"^^    Interest  against  the  county  can  be  allowed  only  from 
the  date  of  judgment  declaring  the  tax  void.i*^^     The  plaintiff 
in  such  action  need  not  aver  in  his  complaint  the  precise  amount 
of  money  which  was  illegally  exacted,  but  may  recover  a  less 
amount  than  that  stated  in  his  complaint.      If  a  public  ofQcer 
has  notice  of  the  facts  which  render  a  demand  illegal,  and  exacts 
the  payment  thereof  by  coercion,  a  protest  is  not  necessary  to 
enable  the  party  so  paying  to  recover  it  back;  but  if  the  officer 
has  no  notice   of  such  illegality,  a  protest  is  necessary.     The 
protest  must  state  the  grounds  upon  which  the  protestor  claims 
the  demand  is  illegal.^^^     To  enable  one  to  recover  back  a  tax 
illegally  assessed,  and  paid  under  protest,  it  must  appear  that 
the  tax  was  delinquent  and  that  the  officer  to  whom  it  was  paid 
was  armed  with  authority,  real  or  pretended,  to  seize  the  prop- 
erty, and  threatened  to  do  so.^^'^     In  Wyoming,  the  board  of 
county  commissioners  should  direct  the  county  treasurer  to  refund 

161  State  V,  Kruttschnitt,  4  Nev.  166  Meek  v.  McClure,  49  Cal.  623. 
178.  As  to  taxation  of  the  net  pro-  167  Bank  of  Santa  Eosa  v.  Chal- 
ceeds  of  mines  under  the  aeX;  of  1871,  fant,  52  Cal.  170.  See  De  Fremery 
(Nev.  Stats.  1871,  p.  87),  see  State  v.  Austin,  53  Cal.  380.  As  fco  refund- 
V.  Eureka  Consol.  Min.  Co.,  8  Nev.  iug  of  taxes  erroneously  or  illegally 
15;  State  v.  Northern  Belle  etc.  Co.,  collected,  see  Cal,  Pol.  Code,  §  3804; 
13  Nev.  250,  15  Nev.  385.  Hayes  v.  County  of  Los  Angeles.  99 

162  Bank    of    Mendocino    v.    Chal-  Cal.  74,  33  Pac.  766.    As  to  complaint 
fant,  51  Cal.  369.  in  action  to  recover  back  license-tax, 

163  Craig   V.   Boone,   146   Cal.   718,  see   County  of  San  Diego  v.   Seifert, 
81  Pac.  22.  97   Cal.   594,   32   Pac.    644;    Town   of 

164  Mason  v.  Johnson,  51  Cal.  612.  Hayward   v.   Pimental,    107   Cal.   386, 

165  Miller  v.  Kern  County,  150  Cal.  40   Pae.   545. 
797,  90  Pac.  119. 
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erroneous  or  illegal  taxes;   but  a  demand  therefor  must  first  be 
made  to  make  the  county  in  default.^^* 

§  6764.  Railroad  companies. — Lands  granted  to  a  railroad 
company  by  Congress,  to  aid  in  its  construction,  are  not  subject 
to  state  taxation  until  the  company  has  complied  with  the  con- 
dition upon  which  they  were  granted,  and  is  entitled  to  a  patent 
therefor.i8» 

§  6765.  Real  estate. — An  assessment  of  land  to  A.  B.  and 
all  claimants  "known  and  unknown,"  is  valid  and  effectual 
against  the  property,  even  if  A.  B.  was  neither  the  owner  nor 
in  possession  of  the  property  at  the  time  of  the  assessment.^'^'* 
Where  land  is  unoccupied,  and  the  owner  is  unknown,  it  must 
be  assessed  to  "unknown  owners."  ^'^^  The  listing  and  valuation 
of  real  estate  for  the  purpose  of  taxation  is  an  essential  pre- 
requisite to  the  validity  of  all  subsequent  proceedings.^'''^  Lands 
owned  by  several  persons  as  tenants  in  common  may  be  assessed 
to  them  jointly.^^3  If  in  assessing  a  city  lot  owned  and  occupied 
by  the  owner  as  a  single  lot,  he  assesses  one  part  to  the  owner, 
and  another  part  to  unknown  owners,  the  assessment  to  unknown 
owners  is  illegal.^'^^  An  assessment  to  M.  and  D.,  and  to  all 
owners  and  claimants,  known  and  unknown,  and  to  all  owners 
and  claimants  of  any  interest,  present  or  future,  therein,  or  any 
lien  upon  the  same,  was  good  under  the  act  of  1854,  as  amended 
by  the  acts  of  1857  and  1859.^^^  The  assessment  should  be  to 
the  known  owner,  or  to  the  one  holding  record  title,  or,  in  absence 
of  both  such,  to  unknown  owners.^'^^* 

§  6766.  Redemption. — If  sufficient  money  is  paid  to  the  county 
treasurer  to  redeem  land  sold  for  taxes,  and  the  payment  is  made 
for  the  purpose  of  effecting  a  redemption,  and  a  receipt  is  taken, 

168  Carton  v.  Board  of  Commis-  173  People  v.  McEwen,  23  Cal.  54. 
sioners,  10  Wyo.  416,  69  Pac.  1013.  1T4  Bidleman  v.  Brooks,  28  Cal.  72. 

169  Central  Pac.  R.  R.  Co.  v.  How-  175  Brunn  v.  Murphy,  29  Cal.  326. 
ard,  51  Cal.  230.  As  to  when  the  But  see,  contra,  as  to  the  validity  of 
company  is  entitled  to  a  patent,  see  such  an  assessment  under  the  present 
same  case.  California    revenue    laws,    Grimm    v. 

170  O'Grady  v.  Barnhisel,  23  Cal.  O'Connell,  54  Cal.  522;  Daley  v.  Ah 
287.  Goon,   1   "West   Coast   Rep.   584.      For 

171  Moss  v.  Shear,  25  Cal.  38,  85  statutes  relative  to  the  assessment  of 
Am.  Dec.  94.  land,  see  Cal.  Pol.  Code,  §  3627  et  neq. 

172  Ferris  v.  Coover,   10  Cal.   589.  i75a  Cal.  PoL  Code,  §§  3635,  3636. 
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the  redemption  is  effected,  even  if  the  receipt  is  not  filed  with  the 
recorder  and  recorded. ^'^^  The  holder  of  a  tax-title  cannot  insist 
that  a  redeemer  has  not  made  sufficient  payment  when  the  county 
has  made  a  certificate  to  that  effect.^'^'^ 

§  6767.  Remedy  at  law  and  equity. — If  a  tax  upon  the  fran- 
chise has  been  illegally  imposed,  or  if  upon  the  face  of  the  pro- 
ceedings a  valid  legal  objection  appears,  the  plaintiff  has  a 
perfect  remedy  at  law,  and  a  court  of  equity  has  no  right  to 
interpose.^'^* 

§  6768.  Remission  of  taxes. — The  legislature  cannot  authorize 
the  board  of  supervisors  of  a  county  to  remit  a  tax,  or  part  of  a 
tax,  within  a  specified  district ;  it  is  in  violation  of  the  provision 
which  requires  all  property  to  be  taxed.^^^ 

§  6769.  Right  to  mine. — Where  the  assessor  in  making  his 
assessment  uses  this  language:  ''One  mine  of  four  thousand 
four  hundred  feet,  situated  on  Last  Chance  Hill,"  it  does  not 
eon^  ey  the  idea  that  he  was  assessing  or  attempting  to  assess 
the  fee  of  the  land  in  which  the  mine  was  situated,  but  the  pos- 
sessory claim  of  the  miner  and  right  to  mine  on  a  certain  lode 
or  vein  of  ore.  The  meaning  of  this  language  is  determined  by 
common  usage  in  this  country.^^*^ 

§  6770.  Rolling-stock  of  a  railroad  company. — The  rolling- 
stock  of  a  railroad  company  running  its  trains  over  a  section 
of  road  under  an  easement  or  license,  without  a  vested  interest 
in  such  road,  is  not  liable  to  be  taxed  in  the  county  where  such 
section  of  road  is  situated,  under  a  law  which  provides  that  the 
rolling-stock  of  a  railroad  company  shall  be  taxed  in  the  several 
counties,  etc.,  pro  rata,  in  proportion  as  the  length  of  the  main 
track  in  each  county,  etc.,  bears  to  the  whole  length  of  the 
road.^^i 

176  Cooper  V.  Shepardson,  51  Cal.  179  Wilson  v.  Supervisors,  47  Cal. 
298.  91. 

177  Meagher  v.  City  of  Sprague,  iso  State  v.  Eeal  del  Monte  Silver 
31  Wash.  549,  72  Pac.  108.  Min.  Co.,  1  Nev.  523. 

178  De  Witt  V.  Hays,  2  Cal.  463,  isi  Cook  County  v.  Chicago  etc. 
56  Am.  Dec.  352;   Eoliinson  v.  Gaar,  E.  E.  Co.,  35  111.  460. 

6  Cal.  273. 
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§  6771.  Sale  for  too  much,  void. — If  a  sale  of  land  for  a  delin- 
quent tax  is  made  for  a  sum  in  excess  of  the  tax  and  legal  costs, 
the  sale  is  void  unless  the  excess  is  less  than  the  smallest  frac- 
tional coin  authorized  by  law.^^^ 

§  6772.  Spanish  grant. — A  grant  of  three  square  leagues  of 
land  made  by  the  Mexican  government,  to  be  selected  within  a 
large  tract,  is  real  estate  liable  to  taxation,  although  not  yet 
surveyed.^^2 

§  6773.  Situs  of  personal  property  for  taxation. — To  author- 
ize the  taking  of  personal  property  in  any  other  county  than  that 
in  which  the  owner  resides,  it  must  appear  that  such  property  is 
kept  or  maintained  in  such  county,  and  is  not  there  casually  or 
in  transit,  or  temporarily,  in  the  ordinary  course  of  commerce 
or  business.i^*  A  steamboat  whose  owner  resides  in  New  York, 
and  by  whom  it  was  sent  to  San  Francisco  and  used  in  navigation 
within  the  state,  is  liable  to  assessment  and  taxation;  ^^s  that  it 
is  taxed  in  New  York  is  no  ground  that  it  should  not  be  taxed 
in  California.  The  property  of  all  non-residents  of  the  state 
may  be  taxed  ;^^^  and  if  in  the  possession  of  a  trustee  or  agent,  it 
may  properly  be  assessed  to  the  trustee  or  agent  in  possession.^^^ 

§  6774.  State  bond. — Bonds  of  the  state  of  California  are 
personal  property  within  the  meaning  of  the  revenue  act,  and 
are  subject  to  taxation.^s^ 

§  6775.  Stock  of  the  United  States.— Stock  of  the  United 
States  is  not  subject  to  taxation,  and  state  laws  to  that  end  are 
unconstitutional,  whether  they  impose  the  tax  on  the  stock  eo 
nomine,  or  include  it  in  the  aggregate  of  the  taxpayer's  prop- 
erty, to  be  valued  at  what  it  is  worth.  That  portion  of  the 
capital  which  a  bank  has  invested  in  the  stocks,  bonds,  or  other 
securities,  of  the  United  States,  is  not  liable  to  state  taxation.^^^ 

182  Treadwell  v.  Patterson,  51  Cal.  Cal.  533,  As  to  situs  of  cattle  for 
637.  purpose   of   taxation    in    Nevada,    see 

183  People  V.  Crockett,  33  Cal.  150.  Barnes  v.  Woodbury,  17  Nev.  383,  30 

184  People  V,  Niles,  35  Cal.  282.  Pac.  1068, 

185  Minturn  v.  Hays,  2  Cal.  590,  i88  People  t.  Home  Ins.  Co.,  29 
56  Am.  Dec.  366.  Cal.  533. 

186  Id.  189  Bank     of     Commerce     v.     New 

187  People    V.    Home    Ins.    Co.,    29  York,  2  Black,  620,  17  L,  Ed.  451, 
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§  6776.  Suit  by  tax-collector. — A  collector  of  taxes  cannot 
compel  payment  by  suit,  except  in  those  cases  in  which  the  statute 
expressly  confers  the  right.^^° 

§  6777.  Submission  to  illegal  taxation. — IMere  submission  to 
illegal  taxation  should  not,  except  in  an  extreme  case,  be  con- 
strued into  a  recognition,  so  as  to  estop  the  party  taxed  from 
denying  it.^^^ 

§  6778.  Tax-sale. — Property  sold  for  taxes  must  at  the  time 
of  the  sale  be  liable  for  the  entire  amount  of  tax  for  which 
it  is  sold,  or  the  sale  is  void.^^^  ^  purchase  of  land,  at  a  sale  of 
the  same  for  taxes,  by  the  agent  of  one  who  was  in  possession 
thereof,  either  by  himself  or  his  tenants,  does  not  pass  or  other- 
wise affect  the  title  to  such  land.^^^ 

§  6779.  Tax-sale — Injunction. — A  court  will  not  restrain  a 
sale  for  taxes,  when  it  is  apparent  upon  the  face  of  the  proceed- 
ings that  the  sale  would  be  void.^^^ 

§  6780.  Title. — If  a  person  is  in  possession  of  land,  claiming 
the  same  as  his  own,  it  is  his  duty  to  pay  the  taxes,  although  he 
has  no  paper  title,  and  is  a  trespasser;  and  under  such  circum- 
stances he  cannot  acquire  an  outstanding  title  by  purchasing  at 
a  tax-sale.  The  rule  is  the  same  if  the  possession  is  such  that 
it  would  give  the  possessor  title  by  the  statute  of  limitations.^'^' 
The  title  acquired  by  the  later  sale  for  taxes  must  prevail  ove» 
that  acquired  by  a  sale  for  taxes  of  a  prior  year.^^^ 

§  6781.  Tax,  vvhere  payable. — Taxes  are  payable  in  the  county 
where  property  is  first  assessed.  The  payment  of  a  second  assess 
meut  on  the  same  property,  after  a  removal  to  another  place,  is 
not  a  discharge  of  the  former.^^'^ 

190  Packard  v.  Tisdale,  50  Me.  376,  194  Bucknall  v.  Story,  36  Cal.  67; 

191  Langvvorthy  v.  Dubuque,  13  Dean  v.  Davis,  51  Cal.  406;  Ilough- 
[owa,  86.  ton  v.  Austin,  47  Cal.  647. 

192  Bucknall  v.   Story,   36  Cal.   67.  195  Barrett    v.    Amerein,     36    Cal. 

193  Bernal  v.  Lynch,  36  Cal.  135;  322.  See,  also,  Garwood  v.  Hastings, 
citing  Kelsey  v.  Abbott,  13  Cal.  609;  38  Cal.  216. 

Moss   V.    Shear,   25    Cal.    38,    85    Am.  196  Chandler  v.  Dunn,  50  Cal.  15. 

Dec.  94;   McMinn  v.  Whelan,  27  Cal.  197  People    v.    Holladay,    25    Cal. 

318;   Coppinger  v.  Rice,  33  Cal.   408.       300, 
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§  6782.  Time — Assessment  ended. — A  complaint  in  an  action 
to  recover  unpaid  taxes  is  sufficient  if  it  avers  "that  certain  sums 
are  due  for  certain  taxes  levied  in  the  year  1858  upon  certain 
real  estate  assessed  in  the  year  1858,"  without  stating  that  these 
taxes  were  levied  under  an  assessment  ending  on  the  first  day  of 
March,  1858.198 

§  6783.  Unauthorized  alterations  in  assessment-roll. — An  as- 
sessor has  no  power  to  make  an  alteration  in  the  assessment-roll 
after  it  has  passed  out  of  his  hands.  The  roll  in  its  original 
state  is  the  proper  assessment-roll,  and  when  it  remained  legible, 
as  originally  made,  an  unauthorized  alteration  does  not  avoid 
it,  and  it  is  competent  evidence  on  the  alteration  being  accounted 
for.199 

§  6784.  United  States  land. — Lands  belonging  to  the  United 
States  are  not  liable  to  taxation  by  the  state,  under  the  revenue 
laws  of  California  or  the  act  of  Congress  admitting  the  state 
of  California  into  the  Union.200 

§  6785.  Validity  of  tax. — A  tax,  in  order  to  be  valid,  must 
rest  upon  an  assessment  made  in  the  mode  prescribed  by  law, 
by  the  duly  elected  assessor.201  j^jj(j  when  the  owner  is  known 
the  assessment  must  be  made  against  him.  Assessment  must 
be  certain  as  to  person,  property,  and  amount.-^^ 

§  6786.  Validity  of  tax  of  personal  property. — Personal  prop- 
erty may  be  assessed  in  bulk,  without  statement  of  character  of 
property.  Assessment  of  personal  property  of  a  former  member 
of  the  firm,  made  to  the  firm  after  its  dissolution,  is  void.^**^ 
Personal  property  may  be  assessed  to  a  non-resident.^o^  Assess- 
ing personal  property  to  a  wrong  owner  does  2iot  invalidate  the 
assessment.205  A  mortgage  on  such  cannot  be  assessed,  but  the 
assessment  should  be  made  of  the  debt  which  the  mortgage  was 
given  to  secure.-"^ 

198  People  V.  Todd,  23  Cal.  181.  202  Kelsey  v.  Abbott,  13  Cal.  609. 

199  State  V.  Manhattan  Co,,  4  Nev.  203  People  v.  Sneath,  28  Cal.  612. 
318.  204  People    v.    Home    Ins.    Co.,    29 

200  People  V.  Morrison,  22  Cal.  73.  Cal.  533. 

201  People    V.    Hastings,    29    Cal.  205  Id. 

449.  206  People  v.  Eastman,  25  Cal.  601. 
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§  6787.  Value. — An  assessment  of  town  lots  which  does  not 
give  their  value  either  in  gross  or  in  detail  is  radically  defec- 
tive.207  The  only  remedy  for  over-valuation  is  by  appeal  to  the 
board  of  equalization.  It  is  no  defense  against  collection  of  the 
tax ;  208  but,  in  Nevada,  it  seems  that  the  defense  of  excessive 
valuation  may  be  raised.^o^  An  assessment  is  void  where  there 
is  no  valuation.210  An  allegation  that  property  was  assessed 
"in  an  amount  greatly  in  excess  of  that  authorized  by  law" 
is  insufficient  to  raise  any  issue  as  to  the  true  cash  value  of 
the  property,  and  to  raise  such  issue  such  value  should  be 
alleged.211 

§  6788.  Verification. — The  acts  in  relation  to  the  collection  of 
delinquent  taxes  which  compel  the  defendant  to  verify  his 
answer  do  not  change  the  rule  in  section  46  of  the  Practice 
Act,2i2  that  where  a  complaint  is  not  verified  a  general  denial 
of  its  allegations  in  the  answer  will  put  in  issue  all  the  material 
allegations.215 

§  6789.  Complaint  in  action  to  collect  license-tax. — The  com- 
plaint in  an  action  brought  by  the  district  attorney  to  collect 
a  license-tax,  under  an  ordinance  which  provides  that  the  tax- 
collector  may  direct  such  suits  to  be  brought,  need  not  allege 
that  the  action  was  brought  under  an  authorization  by  the  tax- 
collector.  The  district  attorney,  being  an  attorney  at  law,  is 
presumed  to  be  authorized  by  the  proper  party  to  institute  the 
actions  he  may  bring,  in  the  absence  of  evidence  to  the  contrary.-^* 
A  license  fee  or  charge  for  the  transaction  of  any  business  is  a 
tax  within  the  meaning  of  the  term  "tax"  as  employed  in  sec- 
tion 5  of  article  VI  of  the  California  constitution  of  1879,  and 
in  section  838  of  the  California  Code  of  Civil  Procedure,  gov- 
erning the  transfer  of  cases  from  a  justice  court  to  the  superior 
court.215 

207  Hurlbutt  V.  ButeDop,  27  Cal.  2li  State  v.  Sadler,  21  Nev.  13 
50.                                                                        23  Pac.  799. 

208  City  of  Los  Angeles  v.  Glassell,  212  Cal.  Code  Civ.  Proc,  §  437. 

4  Cal.  App.  43,  87  Pac.  241.  213  Eowley    v.     Howard,    23     Cal 

209  State  V.  Carson  etc.  By.  Co.,  29      401. 

Nev.  487,  91  Pac.  932.  214  San  Luis  Obispo  v.  Hendricks, 

210  People   V.    San    Francisco    Sav.       71  Cal.  242,  11  Pac.  682. 

Union,  31  Cal.  132;  cited  in  Garwood  215  City     of     Santa     Barbara     t. 

▼.  Hastings,  38  Cal.  216.  Stearns,  51  Cal.  499. 
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§  6790.  Complaint  to  set  aside  tax-sale. — A  complaint  in  an 
action  to  set  aside  a  tax-sale  of  lands  sold  for  a  certain  sum,  a 
portion  of  which  is  claimed  to  be  excessive  as  embracing  an  item 
of  personal  tax,  is  not  demurrable  as  ambiguous  or  uncertain  in 
failing  to  state  the  excissive  portion  where  the  precise  amount 
can  be  ascertained  by  computation.^is 

§  6791.  Complaint  in  action  against  assessor. — A  complaint 
against  a  county  assessor,  and  the  sureties  upon  his  official  bond, 
alleging  that  the  assessor  willfully  and  against  law  assessed  a 
tract  of  land  belonging  to  the  plaintiff  at  an  unlawful  and  false 
valuation  specified,  which  was  largely  in  excess  of  a  sum  alleged 
to  be  its  highest  actual  value  for  agricultural  purposes,  to  the 
plaintiff's  damage  in  a  specified  sum,  does  not  state  a  cause  of 
action.  The  averment  of  the  value  of  the  property  is  insufficient, 
as  its  value  for  all  purposes  must  be  considered  by  the  assessor 
in  ascertaining  the  amount  at  which  it  would  be  taken  in  pay- 
ment of  a  just  debt  due  from  a  solvent  debtor,  which  constitutes 
its  full  cash  value;  and  the  averment  that  the  assessment  was 
willful  and  against  law,  without  an  averment  that  he  acted 
maliciously,  and  with  intent  to  wrong  and  injure  the  owner  of 
the  property,  does  not  negative  the  presumption  that  he  simply 
erred  in  judgment,  for  which  he  is  not  liable  to  an  action,  the 
only  remedy  for  such  error  being  by  application  to  the  board  of 
equalization.2i'i'  As  against  a  general  demurrer,  an  allegation 
that  an  assessment  was  willfully  and  unlawfully  made,  was 
grossly  unjust  and  unequal,  and  was  made  with  the  knowledge 
of  the  assessor  that  it  would  greatly  wrong  plaintiff,  does  not 
show  a  fraudulent  assessment.^^s 

§  6792.  Complaint — Recovery  of  illegal  assessment. — ^Tn  an 
action  to  recover  an  assessment  of  an  irrigation  district  paid 
under  duress,  an  averment  in  the  complaint  that  the  assessment 
was  levied  without  calling  a  special  election  or  submitting  tho 
question  to  the  qualified  electors  of  the  district,  and  that  no 
election  was  held  authorizing  the  levy,  should  not  be  stricken 

216  Ward  V.  Commissioners,  12  218  Kem  Valley  Water  Co.  v. 
Mont.  23,  29  Pac.  658.  Kern   County,  137  CaL  511,  70  Pac. 

217  Ballerino  v.  Mason,  83  Cal.  447,  476. 
23  Pac.  530. 
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from  the  complaint,  and  the  plaintiff  should  be  allowed  to  prove 
the  averment.219  A  taxpayer  may  recover  back  any  excess  over 
the  legal  assessment,  where  paid  by  mistake  in  accounting.220 
And  he  is  not  precluded  from  suing  the  county  therefor  because 
of  the  provision  that  the  taxes  may  be  refunded  by  the  county 
treasurer  upon  order  of  the  board  of  supervisors.--^ 

§  6793,  Action  to  quiet  title  against  tax-sale. — The  Oregon 
statutory  remedy  is  an  enlargement  of  the  equitable  remedy  to 
remove  a  cloud,  so  that  it  may  be  invoked  without  waiting  for 
possession  to  be  disturbed  by  legal  proceedings,  and  also  affords 
relief  against  void  instruments,  such  as  tax-sale  certificates,  void 
on  their  face,  or  which  would  necessarily  reveal  their  invalidity 
if  an  attempt  were  made  to  enforce  them.  These,  by  the  ordinary 
equitable  remedy  not  constituting  a  cloud,  because  of  their  patent 
invalidity,  cannot  constitute  the  basis  of  an  aetion.222 

The  suit  may  be  either  a  technical  suit  to  remove  the  cloud, 
or  the  action  provided  for  in  the  code,  providing  that,  where  a 
party  is  in  possession  of  realty,  he  may  maintain  a  suit  to  deter- 
mine adverse  claims  thereto.223  A  suit  by  a  person  out  of  posses- 
sion to  redeem  from  a  tax-sale,  and  to  have  his  title  quieted  on 
the  ground  that  a  tax-lien  is  void,  is  not  technically  a  suit  to 
quiet  title,  and  is  not  therefore  objectionable  for  want  of  posses- 
sion by  plaintiff.22^  A  purchaser  on  a  mortgage  sale  is  entitled 
to  possession,225  and  is  therefore  entitled  to  maintain  a  suit  in 
equity  to  cancel  a  tax-deed  as  a  cloud  on  his  title.226  The  owner 
also  has  a  full  and  complete  protection  against  creation  of  a 
cloud  on  his  title  by  a  suit  to  enjoin  the  execution  of  the  tax- 
deed.227 

§  6794.  Limitations  of  action. — Although  the  statute  of  limi- 
tations applies  only  to  suits,  and  therefore  not  to  the  liens  of  a 
certificate  of  tax-sale,  foreclosed  without  suit  by  the  issue  of  the 

219  Trcgea  v.  Owens,  94  Cal.  317,  223  Id. 

29  Pac.  643.  224  Carson    v.     Titlow,    38    Wash. 

220  Pacific  Coast  Co.  v.  Wells,  134      196,  80  Pac.  299. 

Cal.  471,  66  Pac.  657.  225  Wash.     Bal.     Codes,     §     5500; 

221  Stewart   Law   etc.    Co.   v.  ;Ala-       Laws  1899,  p.  93,  §  15. 

meda   County,   142   Cal.   660,  76   Pac.           22.6  McManus  v.  Morgan,  38  Wash. 

481.  528,  80  Pac.  786. 

222  Moores  v.  Clackamas  County,  227  Crocker  v.  Scott,  149  Cal.  575, 
40  Or.  536,  67  Pac.  662.  87  Pac.  102. 
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tax-collector's  deed,  and  in  no  other  way,  yet  the  certificate  may 
be  declared  void  in  a  suit  against  its  owner  to  quiet  title,  if  the 
plaintiff  has  acquired  title  by  adverse  possession  after  issuance 
of  the  certificate. -28  A  tax-deed  valid  on  its  face  may  be  im- 
peached by  'w&y  of  defense,  though  the  five-year  limitation  pre- 
scribed by  the  tax  law  has  elapsed. ^29  In  Oregon,  a  suit  to  re- 
cover land  sold  for  taxes  must  be  commenced  within  three  years 
from  the  recording  of  the  tax-deed ;  230  but  this  does  not  apply 
in  case  the  deed  is  void  on  its  faee.^si 

§  6795.    Action  on  tax-title. — A   void   tax-deed   is  not   prima 

facie  evidence  of  title,  and  cannot  form  the  basis  for  affirmative 
relief.232  The  party  setting  up  title  by  tax-deed  must  show  that 
all  the  requirements  of  the  law  have  been  complied  with.^^s  A 
tax-deed  invalid  on  its  face  may  be  set  aside,  even  after  five 
years.234  ^  grantee  in  a  deed  agreeing  to  pay  all  the  taxes  due 
upon  the  land  may  object  to  excessive  taxes,  and  demand  the 
cancellation  of  a  tax-deed  obtained  at  the  sale  of  land  where  a 
part  of  the  taxes  are  excessive. 2^5  The  owner  of  land  sold  for 
unpaid  taxes  cannot  purchase  the  same  as  an  innocent  pur- 
chaser.236 

§  6796.  Tender  of  taxes  precedent  to  action. — In  a  suit  to 
quiet  title  against  one  holding  under  a  void  tax-title  it  is  un- 
necessary to  pay  or  tender  any  taxes  paid.23'  Plaintiff  is  bound 
only  to  tender  the  amount  due  when  the  property  was  first  sold 
to  the  county,  together  with  any  taxes  assessed  and  matured 
since  the  sale,  with  penalties  and  interest,  and  not  the  amount 
paid  by  the  purchaser  at  the  tax-sale. 238  It  is  not  necessary  that 
the  tender  of  the  taxes  should  be  paid  into  court.239 

a28  Crocker  v.  Dougherty,  139  Cal.  235  Cramer  v.  Armstrong,  28  Colo. 

521,  73  Pac.  429.  496,  66  Pac.  889 ;  Blackburn  v.  Lewis, 

229  Stump  V.  Burnett,  67  Kan.  589,       45  Or.  422,  77  Pac.  746. 

73    Pac.    894;    Thompson   v.   Colburn,  236  Rothchild    Bros,    v,    Bollinger, 

68  Kan.  819,  75  Pac.  508.  32  Wash.  307,  73  Pae.  367. 

230  Or.  B.  &  C.  Codes,  §  3146.  237  Longworth  v.  Johnson,  66  Kan. 

231  Lewis  V.  Blackburn,  42  Or.  193,  71  Pac.  259;  Shinkle  v.  Meek, 
114,  69  Pac.  1024.  69  Kan.  368,  76  Pac.  837;  Title  Trust 

232  Seaverns  v.  Costello,  8  Ariz,  Co.  v.  Aylsworth,  40  Or.  20,  66  Pac. 
308,  71  Pac.  930.  276. 

233  Asper  V.  Moon,  24  Utah,  241,  238  Young  v.  Droz,  38  Wash.  648, 
67  Pac.  409.  80  Pac.  810. 

234  Gibson  y.  Kueffer,  69  Kan,  534,  239  McManus  v.  Morgan,  38  Wash. 
77  Pac.  282.  528,  80  Pac.  786. 
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In  a  suit  to  restrain  a  tax-sale  or  a  tax-collection,  or  to  recover 
property  sold  for  taxes,  plaintiff  must  tender  the  taxes.^*® 

If  defendant  is  properly  entitled  to  a  part  of  the  land,  the 
taxes  upon  the  part  sued  for  alone  may  be  tendered  as  a  sufficient 
tender  to  warrant  suit  therefor.^^i  Plaintiff  holding  under  a 
mortgage  foreclosure  sale  need  not  tender  taxes  in  quieting  title 
as  against  a  tax  assessed  after  execution  of  the  mortgage.-'*- 

A  judgment  in  favor  of  plaintiff,  canceling  a  tax-deed,  should 
provide  for  the  repayment  to  defendant  by  plaintiff  of  the  amount 
admitted  or  found  due  defendant  for  taxes  paid  by  defendant, 
together  with  interest,  penalties,  and  subsequent  taxes  paid.^*^ 
Much  the  same  rule  applies  to  improvements,  if  put  on  after 
receipt  of  the  tax-deed,^-*^  and  a  lien  lies  therefor.^^s  "Where  a 
tax-deed  is  set  aside  for  irregularity,  the  holder  thereof  is  en- 
titled to  a  lien  on  the  land  for  the  taxes  on  account  of  which  it 
was  sold  and  taxes  subsequently  paid  thereon.^^e  The  property 
not  having  been  assessed,  there  is  no  obligation  to  tender  taxes 
thereon.2^'^ 

§  6797.  The  complaint. — A  complaint  alleging  that  prior  to 
the  commencement  of  the  action  the  plaintiff  caused  to  be  ten- 
dered to  defendant  as  such  purchaser  the  amount  of  all  taxes, 
penalty,  interest,  and  costs  as  purchaser  at  the  sale,  but  that  the 
defendant  refused  to  receive  the  payment,  is  a  sufficient  allegation 
of  tender.248  One  who  pleads  a  tender  of  the  amount  paid  by 
the  purchaser  for  his  tax-deed  is  estopped  from  contesting  the 
validity  of  the  tax  for  the  non-payment  of  which  the  premises 
were  sold.^** 

240  Wash.  Bal.  Codes,  §  5678 ;  Den-  244  TJhl  v.  Grissom,  12  Okla.  322, 
man  v.  Steinbach,  29  Wash.  179,  69       72  Pac.  372. 

Pac.  751.  245  Silver  Queen  Min.  Co.  v.  Crock- 

241  Brentano   v.   Brentano,   41   Or.      er,  8  Ariz.  397,  76  Pac.  479. 

15,  67  Pac.  922.  246  Paine    v.    PalmBorg,    20    Colo. 

242  Ferguson    t.    Kaboth,    43    Or.      App.  432,  79  Pac.  330. 

414,  73  Pac.  200,  74  Pac.  466.  247  Clark  v.  Maher,  34  Mont.  391, 

243  Foster  v.  Bender,  28  Mont.  526,       87  Pac.  272. 

73  Pac.  121;  Clark  v.  Knox,  32  Colo.  248  McManus  v.  Morgan,  38  Wash. 

342,     76     Pac.     372;     Pueblo     Realty  528,  80  Pac.  786. 

Trust   Co.    V.    Tate,    32    Colo.   67,    75  249  Conklin     v.  CuUen,     29     Mont. 

Pac.  402.  38,  74  Pac.  72. 
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FORMS— TAXES  AND  TAXATION. 

§  6798.  Complaint  against  person  removed  to  another  county — ^ 
Under  California  statute. 

Form  No.  1817. 
[Title  op  Court. J 
A.    B.,    Assessor    of  .  .  .  County,! 
iu  the  State  of  California,  j 

Plaintiff  )- 

C.  D.,  Defendant. 

The  plaintiff  complains,  and  alleges: 

I.  That  he  is  the  assessor  of  said  county  of  .  .  .. 

II.  That  there  was  duly  assessed  upon  personal  property  of 
the  said  defendant  in  the  said  county  of  ... ,  the  sum  of  .  .  . 
dollars  for  county  purposes;  and  the  further  sum  of  .  .  .  dollars 
for  state  purposes,  for  the  year  19 . . ,  upon  which  said  several 
taxes  there  has  accrued  a  penalty  of  .  .  ,  per  cent  for  the  non- 
payment, together  with  interest  on  the  said  taxes  at  the  rate 
of  .  .  .  per  cent  per  month,  from  the  .  .  .  day  of  .  .  . ,  19 . . ,  all 
which  said  several  taxes,  penalties,  and  interest  remain  wholly 
unpaid. 

III.  Said  taxes  were  assessed  upon  the  following  property, 
to-wit:  [Enumerate  or  briefly  describe  the  property  as  in  the 
assessment-list.] 

IV.  That  at  the  time  said  taxes  were  assessed  upon  said  prop- 
erty, the  defendant  resided  in  the  said  county  of  ... ,  and  after- 
wards, to-wit,  on  or  about  the  .  .  .  day  of  .  .  .,  19..  ,  removea 
therefrom  to  the  said  county  of  .  .  . 

Wherefore,  the  plaintiff,  as  such  assessor,  demands  judgment 
against  the  said  defendant  for  the  sum  of  .  .  .  dollars,  being  the 
amount  of  said  taxes,  penalties,  and  interest  aforesaid,  and  costs 
of  suit. 
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§  6799.  Complaint  for  taxes  assessed  in  city  and  county  of 
San  Francisco,  under  act  of  March  19,  1878. 

Form  No.  1818. 
[Title  op  Court.] 
The  City  and  County  of  San  FranO 
Cisco,  Plaintiff,  I 

^-  I 

John  Doe,  Defendant.  J 

The  plaintiff  complains,  and  alleges: 

I.  That  the  defendant  is  indebted  to  the  plaintiff  in  the  sum 
of  .  .  .  dollars,  for  city  and  county  taxes,  with  [five]  per  cent 
penalty  added  thereto  for  the  non-payment  thereof,  and  interest 
thereon  at  the  rate  of  [two]  per  cent  per  month  from  the  .  .  . 
day  of  .  .  .,  19..  ,  and  .  .  .  dollars  costs  of  advertising,  and  is 
also  indebted  in  the  further  sum  of  .  .  .  dollars,  for  state  taxes, 
with  [five]  per  cent  penalty  added  thereto  for  the  non-payment 
thereof,  and  interest  thereon  at  the  rate  of  [two]  per  cent  per 
month  from  the  .  .  .  day  of  .  .  . ,  19 . .  ,  and  .  .  .  dollars,  costs 
of  advertising,  which  said  taxes  were  duly  assessed  and  levied 
upon  personal  property,  to-wit  [enumerating  the  property],  for 
the  fiscal  year  [naming  it]. 

"Wherefore,  plaintiff  prays  judgment  for  said  several  sums, 
with  interest  thereon  as  aforesaid,  and  costs  of  suit,  all  in  United 
States  gold  coin. 

A.  B.,  Special  Counsel  for  Plaintiff. 

§  6800.  Complaint  for  tax  over  three  hundred  dollars,  under 
section  3899  of  California  Political  Code. 

Form  No.  1819. 

[Title  of  Court.] 

People  of  the  State  of  CaliforniR, 

Plaintiff, 
V. 

John  Doe,  Defendant. 

The  plaintiff  complains,  and  alleges: 

L  That  the  defendant  is  indebted  to  plaintiff  in  the  sum  of 
.  .  .  dollars,  state  and  county  taxes  for  the  fiscal  year  19 .  . ,  with 
[state  penalties]   added  for  the  non-payment  of  such  taxes,  and 
.  .  .  dollars,  cost  of  collection,  to  date. 
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Wherefore,  plaintiff  demands  judgment  for  said  several  sums, 
and  prays  that  an  attachment  may  issue  in  form  as  prescribed  in 
section  540  of  the  Code  of  Civil  Procedure. 

[Signed  b}''  controller,  or  attorney-general.] 

§  6801.    Complaint  for  state  and  county  tax — Known  owners. 

Form  No.  1820. 
[Title  of  Court.] 
The  County  of  ... ,  ] 

Plaintiff,  I 

James    Jones,    John    Doe,     and  [ 
Richard  Roe,  I 

Defendants. 
The  plaintiff,  by  E.  F.,  district  attorney  of  the  county  of  ... , 
complains  of  James  Jones,  John  Doe,  and  Richard  Roe: 

I.  That  between  the  .  .  .  day  of  .  .  . ,  19 . . ,  and  the  .  .  .  day 
of  .  .  . ,  19.  .  ,  A.  B.,  in  the  county  of  .  .  . ,  in  said  state  .  .  . , 
then  and  there  being  county  assessor  of  said  county,  did  duly 
assess  and  set  down  upon  an  assessment-roll  all  the  property,  real 
and  personal,  in  said  county  subject  to  taxation;  that  said  assess- 
ment-roll was  afterwards  submitted  to  the  board  of  equalization 
of  said  county,  and  was  by  said  board  duly  equalized,  as  provided 
by  law ;  that  the  said  James  Jones  was  then  and  there  the  owner 
of,  and  that  there  was  duly  assessed  to  him,  the  following- 
described  real  estate,  improvements  upon  real  estate,  certain 
personal  property  [state  kinds],  and  also  certain  dogs,  to-wit: 

Said  real  estate,  valued  and  so  assessed  at  $  ... . 
Said  improvements,  valued  and  so  assessed  at  $  ... . 
Said  personal  property,  valued  and  so  assessed  at  $  ... . 

II.  That  each  of  the  other  persons,  defendants  herein,  have 
and  claim  a  title  to  and  an  interest  in  said  real  estate,  improve- 
ments on  real  estate  and  personal  property,  and  are  liable  for 
and  in  duty  bound  to  pay  the  taxes  herein  specified;  that  upon 
said  property  there  has  been  duly  levied  for  the  fiscal  year 
A.  D.  19..,— 

A  state  tax  of $  .  .  .. 

A  county  tax  of $  .  .  . . 

A  tax  on  said  dogs $  .  .  .. 

Amounting  in  the  whole  to  $  .  .  .. 
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All  of  which  is  due  and  unpaid;  of  which  amount  .  .  ,  dollars 
was  duly  assessed  and  levied  against  the  real  estate  aforesaid, 
and  .  .  .  dollars  against  the  improvements  aforesaid. 

Wherefore,  said  plaintiff  prays  judgment  against  said  persons, 
defendants  herein,  for  the  sum  of  .  .  .  dollars,  and  separate  judg- 
ment against  said  real  estate  and  improvements  for  the  sum  of 
,  .  .  dollars,  and  that  said  real  estate  and  improvements  be  sold 
to  satisfy  such  separate  judgment,  and  that  all  the  interest  and 
claim  of  each  person  aforesaid,  defendants  herein,  and  all  per- 
sons claiming  any  interest  in  said  real  estate  or  improvements, 
be  forever  barred  and  foreclosed,  and  that  said  taxes,  and  all 
costs  subsequent  to  the  assessment  of  said  tax,  and  all  costs  and 
expenses  of  this  suit  be  paid  in  gold  and  silver  coin  of  the  United 
States;  and  plaintiff  prays  for  such  other  judgment  as  to  justice 
belongs.  E.  F.,  District  Attorney, 

County  of  ... . 


§  6802.    The  same— Under  statute  of  April  23,  1880. 

Form  No.  1821. 
[Title  op  Court.] 

The  County  of  ... , 


Plaintiff, 

V. 

John  Doe, 

Defendant. 


r 


The  plaintiff  complains,  and  alleges: 

I.  That  defendant  is  indebted  to  plaintiff  in  the  sum  of  .  .  . 
dollars  [naming  the  amount  for  county,  or  city  and  county] 
taxes,  with  [five]  per  cent  penalty  added  thereto  for  the  non- 
pajmient  thereof,  and  interest  thereon  at  the  rate  of  [two]  per  cent 
per  month  from  the  .  .  .  day  of  .  .  . ,  19. .,  and  fifty  cents  cost 
of  advertising.  Plaintiff  further  avers  that  defendant  is  in- 
debted to  plaintiff  in  the  further  sum  of  .  .  .  dollars,  for  state 
taxes,  with  [five]  per  cent  penalty  added  thereto  for  the  non- 
payment thereof,  and  interest  thereon  at  the  rate  of  [two]  per 
cent  per  month  from  the  .  .  .  day  of  .  .  . ,  19 , . ,  and  fifty  cents 
costs  of  advertising,  which  said  taxes  were  duly  assessed  and 
levied  upon  the  [real  or  personal]  property  of  said  defendant, 
to-wit,  [describe  property  as  assessed],  for  the  fiscal  year  19. .. 


§  6803  TAXES   AND  TAXATION.  3686 

Wherefore,  plaintiff  prays  judgment  against  said  defendant 
for  said  several  sums,  with  interest  and  penalty  as  aforesaid, 
and  costs  of  suit. 

§  6803.     Complaint  for  state  and  county  tax — Unknown  owner. 

Form  No.  1S22. 
[State  and  County.]  [Court.] 

The  County  of  ... ,  ] 

Plaintiff, 

I 

Doe     No.  .  .  . ,  John     Doe,     and  I 

Richard  Roe,  and  the  real  estate  [ 

and    improvements    hereinafter 

described,  I 

Defendants.] 

The  people  of  the  state  of  California,  by  E.  F.,  district  attorney 
of  the  county  of  ... ,  complain  of  Doe  No.  .  .  .  ,  John  Doe,  and 
Richard  Roe,  whose  real  names  are  to  plaintiffs  unknown,  and 
who  are,  therefore,  sued  by  the  fictitious  names  last  aforesaid; 
and  also  the  following-described  real  estate  and  improvements, 
to-wit,  [describe  real  estate  with  same  particularity,  as  in  action 
of  ejectment],  and  all  and  every  part  and  parcel  of  improve- 
ments on  said  land ;  and  for  cause  of  action  say : 

I.  That  between  the  .  .  .  day  of  .  .  . ,  19. .,  and  the  .  ,  .  day 
of  .  .  . ,  19 . . ,  in  the  county  of  .  .  . ,  in  the  state  of  .  .  . ,  A.  B., 
then  and  there  being  county  assessor  of  said  county,  did  duly 
assess  and  set  down  upon  an  assessment-roll  aU  the  property, 
real  and  personal,  in  said  county  subject  to  taxation;  that  said 
assessment-roll  was  afterwards  submitted  to  the  board  of  equal- 
ization of  said  county,  and  was  by  said  board  duly  equalized,  as 
provided  by  law ;  that  the  same  Doe  No.  .  .  . ,  John  Doe,  and 
Richard  Roe  were,  at  the  time  the  said  property  was  so  assessed, 
and  still  are,  owners  of  the  land  and  improvements  above  de- 
scribed, and  were  at  the  time  said  assessment  was  made  absent 
therefrom  and  from  the  said  county,  and  were  during  all  the 
time  aforesaid,  and  still  are,  liable  for  and  in  duty  bound  to  pay 
the  taxes  herein  specified;  that  the  names  of  the  owners  of  the 
said  land  and  improvements,  and  the  names  of  the  defendants 
last  aforesaid,  were,  during  all  the  time  aforesaid,  and  still  are, 
unknown  to  the  said  assessor,  and  unknown  to  the  said  plaintiffs, 
and  the  above-described  lands  and  improvements  were  so  assessed 
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at  the  time  and  place  aforesaid,  in  the  manner  provided  by  law, 
to  "unknown  owners"  to-wit: 

Said  real  estate,  valued  and  so  assessed  at  $  ... . 

Said  improvements,  valued  and  so  assessed  at  $  ... . 

II.  That  each  of  the  persons,  defendants  herein,  have  and  claim 
a  title  to  and  interest  in  the  said  real  estate,  improvements  on 
real  estate,  and  personal  property,  and  are  liable  for  and  in  duty 
bound  to  pay  the  taxes  herein  specified;  that  upon  said  property 
there  has  been  duly  levied  for  the  fiscal  year  A.  D.  19. ., — 

A  state  tax  of $  .  .  .. 

A  county  tax   of $  .  .  ,. 

Amounting  in  the  whole  to  $  ... . 
All  of  which  is  due  and  unpaid ;  of  which  amount  .  .  .  dollars 
was  duly  assessed  and  levied  against  the  real  estate  aforesaid, 
and  .  .  .  dollars  against  the  improvements  aforesaid. 

Wherefore,  said  plaintiff  prays  judgment  against  said  persons, 
defendants  herein,  for  the  sum  of  .  .  .  dollars,  and  separate  judg- 
ment against  said  real  estate  and  improvements  for  the  sum  of 
.  .  .  dollars,  and  that  said  real  estate  and  improvements  be  sold 
to  satisfy  such  separate  judgment,  and  that  all  the  interest  and 
claim  of  each  person  aforesaid,  defendants  herein,  and  all  per- 
sons claiming  any  interest  in  said  real  estate  or  improvements 
be  forever  barred  and  foreclosed;  and  that  said  taxes,  and  all 
costs  subsequent  to  the  assessment  of  said  taxes,  and  all 
costs  and  expenses  of  this  suit  be  paid  in  gold  and  silver  coin  of 
the  United  States;  and  plaintiff  prays  for  such  other  judgment 
as  to  justice  belongs.  E.  F.,  District  Attorney, 

County  of  .  .  .. 

§  6804.    Complaint  for  non-payment  of  license. 

Form  No.  1823. 
[State  and  County.]  [Court.] 

The  People  of  the  State  of  Cali-" 
fornia,  Plaintiff, 

V. 

A.  B.,  Defendant. 

The  people  of  the  state  of  California,  plaintiff  in  this  cause, 
complain  against  A.  B.,  defendant  herein,  and  for  cause  of  com- 
plaint show  and  charge,  that  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at 
the  city  of  .  .  . ,  in  the  said  county,  the  said  defendant  did  at- 
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tempt  to  carry  on,  and  did  then  and  there  carry  on,  the  business 
of  [designate  business],  and  the  said  defendant  was  then  and 
there  required  by  the  provisions  of  an  act  entitled  "An  act  to 
provide  revenue  for  the  support  of  the  government  of  this  state," 
approved  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  to  take  out  a  license 
thereto,  in  pursuance  of  the  said  act.  And  the  said  defendant 
then  and  there  so  attempted  to  carry  on  and  so  carried  on  said 
business  without  such  license  and  without  any  license  thereto. 
And  the  said  defendant  did  then  and  there  unlawfully  fail, 
neglect,  and  refuse  to  take  out  the  license  in  such  case  by  said 
act  provided,  and  still  neglects  and  refuses  so  to  do.  And  by 
reason  of  the  premises  the  sum  of  .  .  .  dollars  then  _and  there 
became  and  was  due  from  the  said  defendant,  and  payable  by 
him  to  the  collector  of  taxes  of  the  said  county  [or  license  col- 
lector, as  the  case  may  be],  and  the  said  defendant,  although 
often  requested  to  do  so,  has  not  paid  the  said  sum  of  money  or 
any  part  thereof;  but  has  hitherto  wholly  neglected  and  refused, 
and  still  refuses,  to  pay  the  same. 

"Wherefore,  said  plaintiff  asks  judgment  against  said  defendant, 
for  said  sum  of  .  .  .  dollars,  together  with  .  .  .  dollars  damages, 
as  by  said  act  provided,  and  the  costs  of  this  suit. 

E.  F.,  District  Attorney. 
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CHAPTER  CLH. 

EMINENT  DOMAIN. 

§  6805.  Power  of,  g-enerally. — The  power  of  eminent  domain 
is  one  of  the  inalienable  incidents  of  sovereignty,  which  may 
be  exercised  in  favor  of  public  uses  over  any  and  all  property, 
private,  and  even  public. ^  In  "Washington,  the  power  of  eminent 
domain  is  recognized,  but  not  granted,  by  the  constitution.^  But 
this  power  is  to  be  exercised  under  and  by  virtue  of  the  legis- 
lative will  as  expressed  by  the  law-making  power,  and  the  right 
to  exercise  it  must  be  given  expressly  or  by  necessary  implica- 
tion from  power  expressly  given.^  The  determination  as  to 
whether  or  not  the  power  shall  be  exercised,  and  as  to  what  lands 
are  necessary  to  be  taken,  is  a  political  and  legislative  question, 
and  not  a  judicial  one.  If  the  use  is  a  public  use,  the  power  of 
the  court  is  confined  to  seeing  that  the  burdens  cast  upon  the 
citizen  are  in  conformity  with  the  methods  prescribed  by  the 
legislature,  and  that  those  methods  are  not  in  conflict  with  the 
fundamental  rights  of  the  people,* 

§  6806.  Nature  of  condemnation  proceedings. — Condemnation 
proceedings  are  purely  statutory  and  special  in  their  character, 
and  strict  compliance  with  the  requirements  of  the  statute  is 
essential.^  The  proceedings  can  be  instituted  only  under  the 
particular  statutes  which  warrant  them,  and  the  right  is  limited 
to  those  who  seek  to  take  the  property  belonging  to  others.®    The 

1  See  Gilmer  v.  Lime  Point,  18  101  Cal.  15,  40  Am.  St.  Eep.  17,  35 
Gal.  229;  Moran  v.  Ross,  79  Cal.  159,  Pac.  353.  As  to  the  right  of  eminent 
21  Pac.  547 ;  Woodmere  Cemetery  v.  domain  in  California,  see  Cal.  Code 
Roulo.  104  Mich.  595,  62  N.  W.  1010;  Civ.  Proc,  §§  1254,  1257.  In  whose 
Hollister  v.  State,  9  Idaho,  8,  71  Pac.  behalf  the  right  may  be  exercised,  see 
541.  Cal.  Code  Civ.  Proc,  §  1238. 

2  Samish  River  Boom  Co.  v.  Union  5  Knoth  v.  Barclay,  8  Colo.  300, 
Boom  Co.,  32  Wash.  586,  73  Pac.  670.  6  Pac.  924;  Colorado  Cent.  R.  R.  Co. 

3  Southern  Pacific  R.  R.  Co.  v.  v.  Allen,  13  Colo.  229,  22  Pac.  605; 
Southern  Cal.  Ry.  Co.,  Ill  Cal.  221,  Lewis  v.  St.  Paul  etc.  R.  R.  Co.,  5  S. 
43  Pac.  602;  Boston  etc.  R.  R.  Co.  v.  Dak.  148,  58  N.  W.  580;  State  v. 
Lowell  etc.  R.  R.  Co.,  124  Mass.  368;  Superior  Court,  36  "Wash.  381,  78  Pac. 
Barre  R.  R.  Co.  v.  Montpelier  etc.  R.  1011;  Colorado  Fuel  etc.  Co.  v.  Four- 
E.  Co.,  61  Vt.  1,  15  Am.  St.  Rep.  877,  Mile  Ry.  Co.,  29  Colo.  90,  66  Pac.  902. 
17  Atl.  923,  4  L.  R.  A.  785.  6  Colorado  etc.  R.  R.  Co.  v.  Ruedi, 

4  Wulzen  V.  Board  of  Supervisors,  2  Colo.  App.  202,  29  Pac.  1034.     See 
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provisions  of  the    constitution  are  not    self-executing,  but    the 
procedure  is  provided  by  the  legislature.*^ 

xVny  substantial  interference  with  private  property  v^rhich  de- 
stroys or  materially  lessens  its  value,  or  by  vv^hich  the  owner's 
right  to  its  use  and  enjoyment  is  in  any  substantial  degree 
abridged  or  destroyed,  is  a  taking,  within  section  22  of  article  I 
of  the  constitution  of  Utah,  providing  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensa- 
tion, to  the  extent  of  the  damage  suffered,  even  though  the  title 
and  possession  of  the  owner  remain  undisturbed.^  In  the  absence 
of  proof  that  the  burden  imposed  on  a  property-owner  by  a 
municipal  assessment  is  altogether  out  of  proportion  to  the  ben- 
efit actually  accruing  to  the  property,  he  cannot  assert  that  his 
property  is  thereby  taken  without  compensation.* 

§  6807.  Jmisdiction. — The  superior  court  has  jurisdiction  of 
a  proceeding  by  a  street-railway  company  for  the  condemnation 
of  certain  land  for  a  right  of  way.^**  An  action  to  condemn  land 
for  a  ferry  is  properly  brought  in  the  county  in  which  the  land 
is  situated.^^  Proceedings  to  condemn  water  appropriated  for 
irrigation  purposes  may  be  brought  and  tried  in  the  county  in 
which  the  land  is  situated,  though  the  water  is  to  be  taken  in 
another  county.^^  jn  g,  proceeding  by  a  railroad  to  condemn 
land  held  under  contract  from  the  state,  and  over  which  a  water- 
way company  held  a  right  of  way,  failure  to  make  the  state  and 
the  waterway  company  parties  did  not  deprive  the  court  of  juris- 
diction as  to  those  holding  under  contract.^^ 

The  judgment  of  the  legislature  in  conferring  the  power  of 
eminent  domain  is  not  conclusive  upon  the  courts,  but  it  is  enti- 
tled to  great  weight.^* 

Heiser  v.  New  York,  104  N.  Y.  68,  9  n  Pool  v.  Simmons,   134  Cal.  621, 

N.    E.   86fi;    Fremont   etc.   K.   R.    Co.  66   Pac.   872;    City  of  Santa  Rosa  v. 

V,  Mattheis.  35  Neb.  48,  52  N.  W.  698.  Fountain  Water  Co.,  138  Cal.  579,  71 

7  Potlatch    Lumber    Co.    v.    Peter-  Pac.  1123. 

son,  12  Idaho,  769,  118  Am.  St.  Rep.  12  City    of    Helena    v.    Rogan,    26 

233,  88  Pac.  426.  Mont.    452,    68    Pac.    798;     State    v. 

8  Stockdale  v.  Rio  Grande  Western  District  Court,  29  Mont.  153,  74  Pac. 
Ry.  Co.,  28  Utah,  201,  77  Pac.  849.  200. 

'^  McMillan    v.    City    of    Butte,    30  13  State     v.     Superior     Court,     31 

Mont.  220,  76  Pac.  203.  Wash.  445,   72  Pac.   89,   66  L.  R.  A. 

10  State     V.     Superior     Court,     30  897. 

Wash.   219,   232,   70  Pac.  484;    Beau-  14  Tanner  v.  Treasury  Tunnel  Min. 

lieu    Vd.    Co.    v.    Superior    Court,    6  etc.  Co.,  35  Colo.  593,  83  Pae.  464,  4 

Cal.  App.  242,  91  Pac.  1015.  L.  R.  A.  (N,  S.)  106. 
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§  6808.  Complaint. — The  necessity  for  taldng  land  for  a 
freight  depot  is  sufficiently  pleaded  by  alleging  such  an  increase 
in  traffic  that  the  present  facilities  are  inadequate,  that  it  is 
necessary  to  construct  and  maintain  the  freight-house  as  an 
adjunct  or  appendage  to  the  railroad  adjoining  such  station,  and 
that  it  was  necessary  that  the  land  in  question  be  taken  for  that 
purpose.i^  The  manner  in  which  the  proposed  road  is  to  be 
constructed,  being  a  matter  of  possible  subsequent  damage,  need 
not  be  set  out  in  the  complaint.^^  The  complaint  must  show  a 
necessity  for  public  use.^'^ 

In  the  condemnation  of  a  way  for  an  irrigation  ditch,  a  descrip- 
tion of  the  definite  route  and  dimensions  of  the  ditch  sufficiently 
describe  the  quantity  of  the  land.^® 

§  6809.  Complaint  or  petition. — Condemnation  proceedings 
under  the  South  Dakota  statute  must  be  in  writing,  and  made 
a  matter  of  record.  The  jurisdiction  of  the  judge  to  act  must 
be  affirmatively  shown  by  a  proper  petition  stating  the  jurisdic- 
tional facts.i^  The  petition  should  show  the  value  of  the  prop- 
erty sought  to  be  taken  or  the  amount  involved  in  the  proceed- 
ing.2o  So,  the  necessity  of  the  use  for  which  the  condemnation 
is  sought  must  be  alleged.^i  But  no  statement  that  the  proposed 
location  of  a  railroad  is  compatible  with  the  greatest  public  good 
and  the  least  private  injury  is  required.22  A  complaint  by  a  city 
to  condemn  land  to  widen  a  street  which  does  not  aver,  nor 
show  by  the  ordinance  set  forth  therein,  that  the  taking  is  neces- 
sary is  insufficient.23  But  where  the  complaint  contained  no 
averment  that  the  land  in  question  had  been  appropriated  to  a 
public  use,  it  was  held  sufficient  on  demurrer  without  alleging 

15  Central  Pacific  Ey.  v.  Feldman,  jurisdiction  of  superior  court  to  en- 
152  Cal.  303,  92  Pac.  849.  tertain  the  proceeding,  see  Bishop   v. 

16  County  of  San  Luis  Obispo  v.  Superior  Court,  87  Cal.  226,  25  Pac. 
Simas,  1  Cal.  App.  175,  81  Pac.  972;  435. 

Boca    &   L.   E.    Co.   v.    Sierra   Valley  20  Colorado  Cent.  E.  E.  Co.  v.  Al- 

By.    Co.,    2    Cal.    App.    546,    84    Pac.  len,   13   Colo.   229,  22   Pac.   605.     See 

298.  San    Diego    Land    Co.    v.    Neale,    88 

17  Hercules  Water  Co.  v.  Fernan-  Cal.  50,  25  Pac.  977,  11  L.  E.  A. 
dez,  5  Cal.  App.  726,  91  Pac.  401.  604. 

18  Fulton  V.  Methow  Trading  Co.,  21  Helena  v.  Harvey,  6  Mont.  114, 
45  Wash.  136,  88  Pac.  117;   State  v.  9  Pac.  903. 

Superior    Court,    45    Wash.    321,    88  22  San    Francisco    etc.    Ey.    Co.    v. 

Pac.  334.  Leviston,  134  Cal.  412,  66  Pac.  473. 

19  Lewis  V.  St.  Paul  etc.  Ey.  Co.,  23  Sanford  v.  City  of  Tucson,  8 
5  S.  Dak.  148,  58  N.  W.  580.     As  to  Ariz,  247,  71  Pac.  903. 
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that  the  land  was  required  for  a  more  necessary  public  use.^* 
In  a  proceeding  to  condemn  a  right  of  way  for  a  railroad  com- 
pany, the  complaint  must  contain  a  description  of  each  piece 
of  land  sought  to  be  taken,  and  whether  the  same  includes  the 
whole  or  only  a  part  of  an  entire  tract.^*^  Extreme  accuracy  is 
required  in  the  description  of  the  property  sought  to  be  acquired, 
and  there  must  be  no  uncertainty  in  such  description  or  in  the 
degree  of  interest  sought  to  be  acquired.^^  The  sufficiency  of 
a  petition  for  the  laying  out  of  a  road  is  not  impaired  by  its 
asking  the  abandonment  of  an  old  road  as  well  as  the  laying 
out  of  the  new  one.^^  A  complaint  is  insufficient  when  it  fails 
to  show  that  the  use  for  which  condemnation  is  sought  is  a 
public  use,  and  uncertain  when  not  showing  definitely  what  water- 
rights  are  proposed  to  be  condemned.^* 

§  6810.  Amendment  of  petition. — The  court  has  full  power  to 
grant  leave  to  amend  a  petition  in  condemnation  proceedings 
whenever  it  shall  be  of  the  opinion  that  justice  may  require  it.^* 
And  a  petition  which  is  insufficient  by  reason  of  a  defective  juris- 
dictional averment,  may  be  amended  so  that  the  court  may  have 
jurisdiction  of  the  subject-matter  thereafter.^** 

§  6811.  Verification. — The  petition  need  not  be  verified  when 
not  so  required  by  the  statute.  When  the  proceeding  is  brought 
in  the  name  of  a  county,  the  answer  need  not  be  verified.^i 

§  6812.  Parties  defendant. — It  is  not  necessary  that  the  com- 
plaint make  all  the  owners  or  alleged  owners  parties  defendant. 

24  Lake  Pleasanton  Water  Co.  v.  tan  etc.  Ey.  Co.  v.  Domiuiek,  55  Hun, 
Contra  Costa  Water  Co.,  67  Cal.  659,       198,  8  N.  Y.  Supp.  151. 

8  Pac.  501.  27  Sutter    County    v.    Tisdale,    136 

25  California     Cent.     Ry.     Co.     ▼.      Cal.  474,  69  Pac.  141. 

Hooper,    76    Cal.    404,    18    Pac.    599.  28  Aliso    Water    Co.   v.    Baker,    95 

As  to  sufficiency  of  complaint  in  ac-  Cal.  268,  30  Pac.  537.     For  instances 

tion   by    "railroad   committee"   to   se-  of  sufficient  averment  of  a  public  use, 

cure    rights    of    way,    see    Judson    v.  see  Cummings  v.  Peters,  56  CaL  593; 

Gage,  91  Cal.  304,  27  Pac.  676.     As  Rialto    Irr.    Dist.    v.    Brandon,    103 

to  sufficient  allegation  of   termini  of  Cal.  384,  37  Pac.  484. 

proposed  railway,  see  California  etc.  29  Contra  Costa  R.  R.  Co.  v.  Moss, 

R.  R.  Co,  V.  Southern  Pacific  Ry.  Co.,  23  Cal.  323. 

67  Cal.  59,  7  Pac.  123  j  Bryan  v.  30  Southwestern  Land  Co.  ▼.  Hick- 
Moore,  81  Ind.  13.  ory  Jackson  Ditch  Co.,  18  Colo.  489, 

26  In  re  New  York  etc.  R.  R.  Co.,  33  Pac.  275. 

70    N.    Y.     191;     Matter    of    Water  31  Monterey  County  r.  Cashing,  83 

Commrs.,   96   N.   Y,   351;    MetropoU-       Cal.  507,  23  Pac.  700. 
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If  they  have  notice,  they  may  defend  their  own  interests.^^  ^^^j 
this  rule  applies  to  a  purchaser  pending  the  condemnation  pro- 
ceedings.32  Failure  to  notify  part  of  the  owners  does  not  affect 
the  proceedings  as  to  those  notifiedj^^a  or  those  who  appear.^* 

§  6813.  Answer. — An  answer  is  not  necessary,  and  the  striking 
out  of  one  filed  in  condemnation  proceedings  is  not  error.^^  Neither 
the  general  provisions  of  the  Code  of  Procedure  nor  the  special 
provisions  relating  to  condemnation  proceedings  require  defend- 
ant to  set  up  his  claim  for  damages  in  an  answer  by  way  of  coun- 
terclaim, even  as  to  parts  of  his  land  not  actually  traversed  by  the 
railroad. 2^  Plaintiff  cannot  object  that  defendants  failed  to 
answer.3'^  If  the  allegations  of  the  complaint  are  put  in  issue, 
findings  must  be  made  upon  every  material  issue.^'^*  The  great 
expense  of  a  condemnation  proceeding  is  no  defense  for  appro- 
priating property  without  the  proceeding.^* 

§  6814.  Matters  of  practice — Generally. — A  proceeding  for 
the  condemnation  of  land  is  not  commenced  under  the  California 
statute  until  the  issuance  of  summons.^^  In  California,  it  is  the 
duty  of  the  owner  of  the  land  to  allege  and  prove  its  value,  and 
the  burden  of  proof  as  to  the  value  is  upon  him.^*^  Under  the 
constitution  and  statutes  of  "Washington,  the  petitioner  in  a  pro- 
ceeding to  appropriate  lands  for  right  of  way  has  the  right  to 
open  and  close,  both  in  the  presentation  of  proof  and  the  argu- 
ment to  the  jury,  as  the  burden  rests  upon  him  to  show  not 
only  the  necessity  for  the  taking  but  the  reasonable  value  of 
the  land  appropriated.^^    Under  the  Colorado  statute,  the  ques- 

32  Utah  Rev.  Stats.,  §  3595;  Brig-  Court,  6  Cal.  App.  242,  91  Pac.  1015. 
ham  City  v.  Chase,  30  Utah,  410,  85  38  Williams  v.  Los  Angeles  Ey.  Co., 
Pae.  436.                                                         150  Cal.  592,  89  Pac.  330. 

33  Id.  39  Pacific  Coast  By.  Co.  v.  Porter, 
33a  City  of  Petaluma  v.  White,  152       74  Cal.  261,  15  Pac.  774. 

Cal.    190,   92   Pac.   177.  40  San    Diego    Land    etc.     Co.    t. 

34  County  of  San  Luis  Obispo  v.  Neale,  88  Cal.  50,  25  Pac.  977,  11 
Simas,  1  Cal.  App.  175,  81  Pac.  L.  R.  A.  604;  Monterey  County  v. 
972.  Cushing,    83    Cal.    507,    23    Pac.    700. 

35  State  V.  Superior  Court,  42  Also,  Colorado  Cent.  R.  R.  Co.  v.  Allen, 
Wash.  675,  85  Pae.  669.  13  Colo.  229,  22  Pac.  605. 

36  Yellowstone  Park  R.  R.  Co.  v.  41  Bellingham  Bay  etc.  R.  R.  Co.  v. 
Bridges  Coal  Co.,  34  Mont.  545,  115  Strand,  4  Wash.  311,  30  Pac.  144; 
Am.  St.  Rep.  546,  87  Pac.  963.  Seattle  etc.  R.  R.  Co.  v.  Gilchi-st.  4 

3T  Id.  Wash.   509,  30   Pac.   735.     That   it  is 

37a  Beaulieu    Vd.    Co.    \.    Superior      otherwise    in    Colorado,    see    Colorado 
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tion  of  necessity  for  taking  the  property  for  municipal  purposes 
is  not  for  the  jury  to  determine,  but  is  wholly  within  the  prov- 
ince of  the  municipal  authorities.^^  The  cause  is  heard  upon  the 
petition,  no  answer  or  reply  thereto  being  necessary.  The  statute 
provides,  however,  for  the  filing  of  a  cross-petition  by  any  person 
interested  in  the  property  sought  to  be  taken  who  has  not  been 
made  a  party  to  the  action.^^  jn  gome  jurisdictions,  objections 
to  the  condemnation  may  be  interposed  by  any  appropriate 
pleading.'**  The  landowner  is  entitled  to  notice  of  the  application 
to  be  made  to  the  court  to  appropriate  his  land  to  public  use, 
before  judgment  appropriating  it  can  be  entered.  And  after 
such  notice  he  has  the  right  to  contest  the  appropriation  of  his 
land  to  the  petitioner's  use.'** 

§  6815.  Joinder  of  proceedings. — Under  the  California  stat- 
ute,*^' a  proceeding  by  a  railroad  corporation  to  acquire  a  right 
of  way  across  the  right  of  way  of  another  railroad  company 
and  a  proceeding  to  acquire  a  right  of  way  over  lands  which  the 
defendant  owns  in  fee  may  be  united.** 

§  6816.  Viewing  premises. — In  the  trial  of  a  proceeding  for 
the  appropriation  of  lands,  it  is  within  the  discretion  of  the  trial 
court  to  permit  the  jury  to  view  the  premises.*^  In  some  juris- 
dictions, it  is  by  statute  made  the  duty  of  the  jury  to  view  the 
premises,  in  which  case  the  court  has  no  discretion  in  the  matter.'** 

§  6817.  Conclusiveness  of  judgment. — Independent  of  statu- 
tory provisions,  a  judgment  of  a  court  of  competent  jurisdiction 
in  condemnation  proceedings  is  as  conclusive  upon  the  parties 

Cent.  R.  R.  Co.  v.  Allen,  13  Colo.  229,  306 ;    Langf ord    v.    Ramsey    County 

22  Pac.  605.  Commrs.,  16  Minn.  376;   Eiitherford's 

42  Warner  v.  Town  of  Gunnison,  2  Case,  72  Pa.  St.  82,  13  Am.  Rep.  655. 
Colo.  App.  430,  31  Pac.  238.  45a  Code  Civ.  Proc,  §  1244. 

43  Denver  etc.  R.  R.  Co.  v.  Griffith,  46  California  etc.  R.  R.  Co.  v. 
17  Colo.  598,  31  Pac.   171.  Southern  Pacific  R.  R.  Co.,  67  Cal.  59, 

44  St.  Joseph  etc.  R.  R.  Co.  v.  Han-  7  Pac.  123. 

nibal   etc.   R.   R.  Co.,  94  Mo.  535,  6  47  Bellingham  Bay  etc.  R.   R.   Co. 

S.   W.   691;   Matter  of  Lockport   etc.  v.  Strand,  4  Wash.  311,  30  Pae.  144; 

R.   R.    Co.,   77    N.   Y.   557;    Tracy   v.  Coughlen   v.    Chicago   etc.   R.   R.   Co., 

Elizabethtown  etc.  R.  R.  Co.,  80  Ky.  36   Kan.  422,   13  Pac.  813. 

264.  •*8  Kankakee     etc.     R.     R.     Co.     v. 

45  Baltimore  etc.  R.  R.  Co.  V.  Pitts-  Straut,  102  III.  666;  Charleton  etc. 
burg  etc.  R.  R.  Co.,  17  W.  Va.  812.  Bridge  Co.  v.  Comstock,  36  W.  Va. 
See    Rockwell   v.    Nearing,   35   N.    Y.  263,  15  S.  E.  69. 


3695  EMINENT  DOMAIN.  §§  6818-GS20 

thereto  as  any  other  judgment.^^  The  court  having  jurisdiction 
of  the  subject-matter  and  of  the  parties,  the  judgment  is  con- 
clusive against  collateral  attack,  although  it  may  be  erroneous  on 
its  merits  or  irregular  in  its  form.^** 

§  6818.  Costs. — The  rule  governing  the  allowance  and  taxa- 
tion of  costs  in  civil  actions  must  control  in  proceedings  to  con- 
demn land.^i  Plaintiff  cannot  be  compelled  to  pay  defendant's 
attorneys'  fees.^^ 

§  6819.  Parties  plaintiff — Damages. — One  who  owns  an  equi- 
table title  to  real  property,  and  is  in  possession,  may  sue  for 
permanent  injurj'.^^  The  right  may  be  lost  by  a  delay,  or  be 
barred  by  limitations,  running  from  the  first  occupancy  of  the 
street  for  railroad  purposes.^* 
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§  6820.    Lis  pendens — Condemnation  of  land. 

Form  No.  1824. 
[Title.] 

Notice  is  hereby  given,  that  an  action  has  been  commenced  in 
the  superior  court  of  the  [city  and]  county  of  ... ,  state  of  Cali- 
fornia, by  the  above-named  plaintiff  against  the  above-named 
defendants  to  condemn  the  premises  hereinafter  described  for  the 
purpose  of  [describe  the  public  use]. 

The  premises  affected  by  this  action  are  situated  in  the  county 
of  ...  ,  state  of  California,  and  are  bounded  and  described  as  fol- 
lows, to-wit:  [Describe  lands  accurately,  as  in  the  complaint, 
giving  the  names  of  owners  and  occupants.] 

Dated  this  .  .  .  day  of  .  .  . ,  19. . 

49  Baltimore  etc.  E.  E.  Co.  v.  Pitts-  ern  Ey.  Co.,  30  Utah,  1,  83  Pac.  331. 
bnrg  etc.  E.  E.  Co.,  17  W.  Va.  812;  52  Schneider  v.  Schneider,  36  Colo. 
Muhle  V.   New  York   etc.   E.   E.   Co.,      518,  86  Pac.  347. 

86  Tex.  459,  25  S.  W.  607;   Atchison  53  Foster  Lumber  Co.  v.  Arkansas 

€tc.    E.    E.    Co.    V.    Forney,    35    Neb.  Valley  etc.  Ey.  Co.,  20  Okla.  583,  95 

607,  37  Am.  St.  Eep.  450,  53  N.  W.  Pac.  224,  100  Pac.  1110. 

585.  54  Denver   etc.   Ey.   Co.   v.   Hanne- 

50  Burke  v.  City  of  Kansas,  118  gan,  43  Colo.  122,  127  Am.  St.  Eep. 
Mo.  309.  24  S.  W.  48.  100,  95  Pac.  343,  16  L.  E.  A.  (N.  S.) 

61  McCready  v.  Eio  Grande  West-       874. 
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§  6821.    Summons — Eminent  Domain. 

Form  No.  1825. 
[Title.] 

The  People  of  the  State  of  California  send  greeting  to  .  .  . 

The  above-entitled  action  is  brought  by  the  plaintiff  to  condemn 
a  right  of  way  through  that  tract  of  land  situated  in  the  [city 
and]  county  of  ... ,  state  of  California,  and  bounded  and  de- 
scribed as  follows,  to-wit:  [Describe  whole  property.]  Said 
right  of  way  consists  of  a  strip  of  land  for  a  double  track  of  the 
plaintiff's  road  between  [describe  the  strip].  Reference  is  made 
to  the  complaint  herein  for  a  description  of  the  respective  parcels 
of  said  tract  of  land. 

And  you,  and  each  of  you,  are  hereby  notified  to  appear  and 
show  cause  why  the  property  described  should  not  be  condemned 
as  prayed  for  in  the  complaint  within  ten  days  after  the  service 
on  you  of  this  summons,  if  served  within  this  county;  or  within 
thirty  days,  if  served  elsewhere. 

And  you  are  hereby  notified  that  unless  you  appear  and  answer 
as  above  required  the  said  plaintiff  will  take  judgment  for  any 
money  or  damages  demanded  in  the  complaint,  as  arising  upon 
contract,  or  will  apply  to  the  court  for  any  other  relief  demanded 
in  the  complaint. 

Given  under  my  hand,  etc. 

§  6822.     Complaint  for  condemnation  of  land- 
Form  No.  1826. 
[Title.] 

For  cause  of  action  plaintiff  complains  and  alleges: 

I.  That  plaintiff  is  a  corporation,  duly  incorporated,  organized 
and  existing  under  the  laws  of  the  state  of  California,  and  that 
the  name  of  plaintiff  is  .  .  .  Company. 

II.  That  plaintiff  is  incorporated  for  the  purpose,  among  other 
things,  of  constructing,  owning,  maintaining  [state  purpose,  and, 
if  a  railroad,  its  general  direction  and  terminal  points]  ;  that  said 
railroad  has  been  definitely  located  by  plaintiff  over  and  through 
the  parcel  of  land  hereinafter  described;  and  that  said  land  is 
necessary  for  the  right  of  way  of  said  road. 

III.  [Allege  with  more  particularity  the  location  of  the  road]  ; 
and  that  a  map  thereof  so  far  as  the  same  is  involved  in  this  pro- 
ceeding, is  hereunto  annexed,  marked  "Exhibit  A,"  and  by  this 
reference  made  a  part  hereof. 
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IV.  That  the  following  is  a  description  of  the  land  so  as  afore- 
said required  for  the  right  of  way  of  said  railroad  of  plaintiff,  viz. : 
[Description.]  That  said  land  is  sought  to  be  taken  in  this  pro- 
ceeding; and  that  the  same  does  not  include  the  whole,  but  is 
only  a  part  of,  an  entire  tract. 

V.  That  defendants  claim  to  own  the  tract  of  land  hereinbefore 
particularly  described,  and  also  the  larger  tracts  of  which  it  is  a 
part,  and  are  all  the  owners  and  claimants  thereof  known  to 
plaintiff. 

VI.  That  the  true  names  of  the  defendants,  John  Doe,  Richard 
Roe,  [etc.],  are  unknown  to  plaintiff,  and  are  therefore  herein 
designated  by  fictitious  names;  and  plaintiff  prays  that  when 
their  true  names  are  discovered  they  may  be  herein  inserted  by 
appropriate  amendments  to  this  complaint. 

VII.  That  none  of  the  property  hereinbefore  described  has 
heretofore  been  appropriated  to  any  public  use ;  and  that  the  said 
railroad  of  plaintiff  has  been  located  in  the  manner  which  will  b« 
most  compatible  with  the  greatest  public  good  and  the  least  pri- 
vate injury. 

Wherefore,  plaintiff  prays  that  the  court  will  ascertain  and 
assess : 

1.  The  value  of  the  property  sought  to  be  condemned,  and  all 
improvements  thereon  pertaining  to  the  realty,  and  of  each  and 
every  separate  estate  or  interest  therein. 

2.  The  damages  which  will  accrue  to  the  portion  not  sought  to 
be  condemned  of  the  larger  parcel  of  land  of  which  the  land  here- 
inbefore particularly  described  forms  a  part,  by  reason  of  its  sev- 
erance from  the  portion  sought  to  be  condemned,  and  the  construc- 
tion of  the  improvement  in  the  manner  proposed  by  the  plaintiff. 

3.  How  much  the  portion  not  sought  to  be  condemned,  and 
each  estate  or  interest  therein  will  be  benefited,  if  at  all,  by  the 
construction  of  the  improvement  proposed  by  the  plaintiff,  and 
if  the  benefit  shall  be  equal  to  the  damages  assessed  under  the 
last  preceding  paragraph  of  this  prayer,  that  the  owner  of  said 
parcel  shall  be  allowed  no  compensation  except  the  value  of  the 
portion  taken ;  but  if  the  benefit  shall  be  less  than  the  damages  so 
assessed,  the  former  may  be  deducted  from  the  latter,  and  the 
remainder  be  the  only  damages  allowed  in  addition  to  the  value. 

4.  The  cost  of  good  and  sufficient  fences  along  the  line  of  the 
railroad  of  plaintiff,  and  the  cost  of  cattle-guards  where  fences 
may  cross  the  line  of  said  railroad. 

p.  p.  F.,  Vol.  IV — 34 
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5.  That  plaintiff  have  judgment  against  defendants  condemn- 
ing the  premises  hereinbefore  particularly  described  to  .public 
use  for  the  purposes  hereinbefore  set  forth,  as  provided  by  law, 
and  thereafter,  upon  compliance  with  the  requirements  of  said 
judgment  and  the  provisions  of  title  VII  of  part  III  of  the  Code 
of  Civil  Procedure  in  that  behalf  contained,  a  final  order  of  con- 
demnation of  said  premises  be  made  and  entered  herein;  and 
for  such  other  and  further  relief  as  may  be  meet  in  the  premises. 

[Verification.] 

§  6823.    Outline  of  judgment  in  condemnation. 

Form  No.  1827. 

[Title  op  Court  and  Cause.] 

This  cause  having  come  on  for  trial  on  the  .  .  .  day  of  ...  ^ 
19.  .  ,  before  Hon.  .  .  .,  superior  judge,  and  the  issues  therein 
arising  upon  the  complaint  of  plaintiff  and  the  answers  of  [name 
defendants  answering]  having  been  duly  tried  before  the  court 
and  a  jury,  and  the  said  jury  having  returned  their  verdict 
therein,  which  verdict  is  in  words  and  figures  as  follows  [recite 
verdict],  and  the  court  having  found  and  determined  that  the 
use  to  which  the  parcels  of  land  hereinafter  described  are  to  be 
applied  is  a  public  use  authorized  by  law,  and  that  the  taking  of 
said  lands  is  necessary  to  such  use. 

Now,  therefore,  on  motion  of  ... ,  Esq.,  attorney  for  the 
plaintiff, 

It  is  ordered,  adjudged  and  decreed  that  plaintiff  take  and 
acquire  and  have  for  its  use  [or  in  fee,  or  as  easement,  as  case  may 
be,  and  describe  public  use  according  to  the  facts]  the  pieces  or 
parcels  of  land  hereinafter  described,  and  that  the  plaintiff  pay 
as  compensation,  to  the  persons  entitled  thereto,  the  amounts 
ascertained  by  said  verdict  as  follows,  to-wit : — 

To  .  .  . ,  owner  in  fee  of  [describe  parcel] ,  the  sum  of  .  .  .  dollars. 

To  ... ,  tenant  in  possession  of  said  last  described  premises, 
the  sum  of  .  .  .  dollars. 

Done  this  .  .  .  day  of  .  .  .,  19..  ...»  Judge. 

§  6824.     Final  order  of  condemnation. 

r^         ,  Form  No.  1828. 

[Title.] 

It  appearing  to  the  court   [may  state  showing  made,  whether 

by  vouchers,  affidavit,  or  admission  of  attorneys  for  owners]  that 
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the  plaintiff  has  paid  the  sums  required  to  be  paid  to  the  defend- 
ants, and  all  of  them,  in  this  action,  by  the  judgment  herein: 

It  is  ordered  and  adjudged,  that  the  parcels  of  land  here- 
inafter described  be  and  they  are  hereby  condemned  for  the  fol- 
lowing uses  and  purposes:     [Name  same.] 

The  parcels  of  land  hereby  condemned  are  particularly  de- 
scribed as  follows:  [Describe  as  in  deed;  if  easement  only  is 
taken,  describe  easement.] 

Done  this  .  .  .  day  of  .  .  . ,  19 . . 

A.  B.,  Judge  of  said  court. 
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CHAPTER  CLm. 

FRAUD  AND  MISTAKE. 

§  6825.  Defined. — Fraud,  in  its  civil  sense,  strikes  at  the 
foundation  of  the  contract,  by  taking  away  the  freedom  of  con- 
sent of  the  contracting  parties.^  A  consent  which  is  not  free  is 
nevertheless  not  absolutely  void,  but  may  be  rescinded  by  the 
parties.2  Consent  to  the  contract  is  deemed  to  have  been  obtained 
through  fraud  only  when  it  would  not  have  been  given  had  such 
cause  not  existed.^  Misrepresentations  or  misstatements  amount 
to  fraud  when  willful  or  designed.^  They  must  be  of  existing 
facts  or  affirmation  of  matter  in  future  as  facts,^  and  they  must  be 
made  in  regard  to  material  facts.^  Pointing  out  the  wrong  prop- 
erty, though  an  honest  mistake  of  a  real  estate  agent,  may  con- 
stitute fraud.'' 

§  6826.  Constructive  fraud. — Constructive  fraud  consists:  1. 
In  any  breach  of  duty  which,  without  an  actual  fraudulent  intent, 
gains  an  advantage  to  the  person  in  fault,  or  any  one  claiming 
under  him,  by  misleading  another  to  his  prejudice,  or  to  the 
prejudice  of  any  one  claiming  under  him;  or,  2.  In  any  such 
act  or  omission  as  the  law  specially  declares  to  be  fraudulent, 
without  respect  to  actual  fraud.^  The  facts  constituting  fraud 
must  be  averred  in  cases  of  constructive  as  well  as  actual  fraud.^ 

§  6827.  Actual  fraud. — The  essential  parts  to  actual  fraud  are, 
the  making  of  the  representations,  that  they  are  false,  that  defend- 
ant knew  them  to  be  false,  that  plaintiff  relied  on  them,  and  was 

1  CaL  Civ.  Code,  §  1565.  6  Muller  v.   Palmer,   144  Cal.  305, 

2  CaL  Civ.  Code,  §  1566.  77  Pac.  954;  Stockton  Combined  Har- 

3  Cal.  Civ.  Code,  §  1568;  Loaiza  vester  etc.  Works  v.  Glens  Falls  Ins. 
V.  Superior  Court,  85  Cal.  11,  20  Am.       Co.,  98  Cal.  557,  33  Pac.  633. 

St.  Rep.  197,  24  Pac.  707,  9  L.  R.  A.  7  Dunham  v.   Smith,  15  Okla.   283, 

376;    Elliott  v.   Southern   Pacific   Co.,  81  Pac.  427. 

145  CaL  441,  79  Pac.  420,  68  L.  R.  A.  8  Cal.  Civ.  Code,  §  1573. 

393.  9  Feeney  v.   Howard,   79   Cal.   529, 

4  Colton  V.  Stanford,  82  Cal.  351,  12  Am.  St.  Rep.  162,  21  Pac.  984,  4 
16  Am.  St.  Rep.  137,  23  Pac.  16.  L.    R.    A.    826;    Bickle    ▼.    Irvine,    9 

5  Lawrence  v.  Gayetty,  78  Cal.  126,  Mont.  251,  23  Pac.  244. 
12  Am.  St.  Rep.  29,  20  Pac.  382. 
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damaged  thereby.i<>  Actual  fraud  consists  in  any  of  the  follow- 
ing acts,  committed  by  a  party  to  the  contract,  or  with  his  con- 
nivance, with  intent  to  deceive  another  party  thereto,  or  to  induce 
him  to  enter  into  the  contract:  1.  The  suggestion,  as  a  fact,  of 
that  which  is  not  true,  by  one  who  does  not  believe  it  to  be  true ; 
2.  The  positive  assertion,  in  a  manner  not  warranted  by  the 
information  of  the  person  making  it,  of  that  which  is  not  true, 
though  he  believes  it  to  be  true ;  3.  The  suppression  of  that  which 
is  true,  by  one  having  knowledge  or  belief  of  the  fact ;  4.  A  prom- 
ise made  without  any  intention  of  performing  it ;  or  5.  Any  other 
act  fitted  to  deceive.i^  It  is  actual  fraud  for  a  vendor  to  state 
as  true  that  which  he  does  not  know  to  be  true,  intending  that 
the  purchaser  should  act  upon  it,  and  to  enter  into  the  contract, 
knowing  that  the  purchaser  did  so  in  reliance  upon  his  state- 
ments, he  not  having  other  means  of  knowledge.^^  Actual  fraud 
is  always  a  question  of  fact.^^ 

Where  a  bill  charges  actual  and  intentional  fraud,  and  prays 
for  relief  on  that  ground,  the  complainant  cannot,  under  the 
prayer  for  general  relief,  rely  on  circumstances  which  may  amount 
to  a  case  for  relief,  under  a  distinct  head  of  equity,  although  those 
circumstances  substantially  appear  in  the  bill,  but  are  charged  in 
aid  of  the  charge  of  actual  fraud.^^  This  rule  is  applied  to  a  pur- 
chase from  a  widow  by  her  stepson.  If  a  bill  charges  fraud  as 
the  ground  of  relief,  fraud  must  be  proved.  The  proof  of  other 
facts,  though  such  as  would  be  sufficient  under  some  circum- 
stances to  constitute  a  claim  for  relief  under  another  head  of 
equity,  will  not  prevent  the  bill  from  being  dismissed.^^  An 
agent  can  never  have  authority,  either  actual  or  ostensible,  to  do 
an  act  which  is,  and  is  known  or  suspected  by  the  person  with 
whom  he  deals  to  be,  a  fraud  upon  the  principal. ^^  An  apparent 
consent  (to  a  contract)  is  not  real  or  free  when  obtained  through 
duress,  menace,  fraud,  undue  influence,  or  mistake. ^'^  Consent 
is  deemed  to  have  been  obtained  through  one  of  the  causes  men- 
tioned in  the  code  section  only  when  it  would  not  have  been  given 
had  such  cause  not  existed.^* 

10  David  V.  Moore,  46  Or.  148,  79  14  Eyre  v.  Potter,  15  How.  42,  14 
Pae.  415.  L.  Ed.  592. 

11  Cal.  Civ.  Code,  §   1572;   Newell  15  Fisher  v.  Boody,  1  Curtis,  206,. 
V.  Lorg,  14  Okla.  185,  78  Pac.  104.  Fed.  Cas.   No.  4814. 

12  Gropp€ngiesser  v.  Lake,  103  CaL  16  Cal.  Civ.  Code,  §  2306. 
37,  36  Pac.  1036.                                                 17  Cal.  Civ.  Code,  §  1567. 

13  CaL  Civ.  Code,  §  1574.  18  CaL  Civ.  Code,  §  156». 
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§  6828.  Assignment. — A  cause  of  action  for  damages  for  pro- 
curing a  sale  of  goods  by  false  representations  is  assignable ;  and 
the  assignee  may  sue  thereon  without  joining  the  assignor.^® 
As  a  general  rule,  a  mere  right  to  complain  of  fraud  is  not  assign- 
able.2o  But  this  rule  applies  only  to  a  case  where  the  assign- 
ment does  not  carry  anything  which  has  itself  a  legal  existence 
and  value  independent  of  the  right  to  sue  for  a  fraud.21 

§  6829.  Relief — ^Means  of  knowledge. — In  an  action  for  fraud- 
ulent misrepresentations,  it  appears  that  the  defendant  had  infor- 
mation and  knowledge  of  facts  which  in  the  exercise  of  common 
sense  and  ordinary  prudence  were  sufficient  to  put  him  on  inquiry 
and  lead  him  to  a  knowledge  of  the  truth,  he  will  be  liable  the  same 
as  if  he  had  actual  knowledge.  In  such  case  he  had  not  an  honest 
belief  in  the  truth  of  the  false  statement.22  If  a  vendee  is  igno- 
rant as  to  the  amount  of  water  necessary  for  irrigation,  and  so 
informs  the  vendor,  he  may  rely  upon  his  representations.^^  A 
purchaser  may  rely  upon  the  statements  of  officers  of  a  corporation 
made  in  reference  to  the  financial  condition  of  the  corporation, 
as  it  is  information  difficult  to  ascertain  by  others  than  the  offi- 
cers.^^  One  may  freely  rely  upon  the  representations  of  the 
manufacturer  in  reference  to  complicated  machinery.^s 

§  6830.  Indentures  of  apprenticeship  may  be  released  by  the 
court,  as  to  the  master,  upon  his  quitting  his  trade  or  business  or 
removing  out  of  the  state. -^ 

§  6831.  Instruments  made  with  intent,  etc. — Every  instru- 
ment, other  than  a  will,  affecting  an  estate  in  real  property,  in- 
cluding a  charge  upon  real  property,  or  upon  its  rents  and  profits, 
made    with   intent   to    defraud   prior   or   subsequent   purchasers 

19  .Tohnston  v.  Bennett,  5  Abb.  Pr.  43  K  W.  566,  6  L.  E.  A.  149;  Borders 
(N.  S.)  331;  Allen  v.  Brown,  51  v.  Kattleman,  142  111.  96,  31  N.  E.  19. 
Barb.   86.  As  to  duty  of  buyer  to  make  inquiry 

20  Cross  V.  Sacramento  Sav.  Bank,  if  he  suspects  the  truth  of  the  seller's 
66  Cal.  462,  6  Pac.  94;  Whitney  v.  representations,  see  Burr  v.  Willsou, 
Kelley,  94  Cal.   146,  28  Am.  St.  Rep.  22  Min.  206. 

106,     29     Pac.     624,     15     L.    R.     A.  23  Watson    v.    Molden,    10    Idaho, 

8I3!  570,  79  Pac.  503, 

21  Emmons  v.  Barton,  109  Cal.  662,  24  Daniel  v.  Glidden,  38  Wash. 
42  Pac.  303.  556,  80  Pac.  811. 

22  Morehouse  v.  Yeasrer,  41  N.  Y.  25  Mulholland  v.  Washington  Match 
Super.   Ct.    135.      See  Bullitt  v.   Far-  Co.,  35  Wash.  315,  77  Pac.  497. 

rar,  42  Minn.  8,  18  Am.  St.  Rep.  485,  26  Cal.  Civ.  Code,  §  276. 
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thereof,  or  incumbrancers  thereon,  is  void  as  against  every  pur- 
chaser or  incumbrancer,  for  value,  of  the  same  property,  or  the 
rents  and  profits  thereof  ;2^  as  where  conveyance  is  made  to  a  son 
upon  his  promise  to.pay  the  parent  a  certain  amount  each  month, 
which  he  had  no  intention  of  doing  and  fails  to  do,28  but  is  not 
void  against  a  purchaser  or  incumbrancer  having  notice,  unless  the 
fraud  is  mutual.^^ 

§  6832.  Involuntary  trust  resulting  from  fraud. — One  who 
gains  a  thing  by  fraud,  accident,  mistake,  undue  influence,  the 
violation  of  a  trust,  or  other  wrongful  act,  is,  unless  he  has  some 
other  and  better  right  thereto,  an  involuntary  trustee  of  the 
thing  gained,  for  the  benefit  of  the  person  who  would  otherwise' 
have  had  it.^® 

§  6833.  Fraudulent  intent. — A  fraudulent  intent  should  be 
averred  in  pleading  a  charge  of  fraud,^^  and  the  facts  relied  upon 
as  constituting  the  fraud  must  be  pleaded.32  A  party  seeking 
relief  from  the  payment  of  purchase  money,  on  the  ground  of 
fraud,  must  distinctly  allege  it  in  the  bill.^^  A  party  is  not  bound 
to  communicate  to  the  other  all  the  facts  within  his  knowledge 
affecting  the  transaction,22a  ^jj(j  what  is  said  must  be  relied 
upon  by  complainant.^^ 

The  mere  characterization  of  an  act  in  a  pleading  as  done  "with 
intent  to  defraud  the  plaintiff"  does  not  charge  fraud.^^  In  all 
cases  arising  under  section  1227  of  the  Civil  Code  (relating  to 
unlawful  transfers),  except  as  provided  in  section  3440  thereof 
(which  declares  that  certain  transfers  are  presumed  fraudulent), 
the  question  of  fraudulent  intent  is  one  of  fact,  and  not  of  law. 
A  transfer  or  charge  cannot  be  adjudged  fraudulent  solely  for 
want  of  a  valuable  consideration,  except  where  it  is  made  or  given 
voluntarily,  or  without  a  valuable  consideration,  by  one  who  is 

27  Cal.  Civ.  Code,  §   1227.  32  See    McClintick    v.    Johnston,    1 

28  Becker  v.  Schwerdtle,  141  Cal.  McLean,  414,  Fed.  Cas.  No.  8700; 
386,  74  Pac.  1029.  Lathrop   v.   Stewart,   6   McLean,   630, 

29  Cal.  Civ.  Code,  §  1228.  Fed.  Cas.  No.  8112. 

30  Cal.  Civ.  Code,  §  2224.  See  Mc-  33  Noonan  v.  Lee,  2  Black,  499,  17 
Daniels   v.    Pattison,    98    Cal.    93,    32  L.  Ed.  278. 

Pac.  805;    Taylor  v.  Kelly,   103   Cal.  33a  Ferguson  etc.  Co.  v.  Great,  76 

183,  37  Pac.  216.  Kan.   164,   90   Pac.   770. 

31  See  Moss  v.  Kiddle,  5  Cranch,  34  Yonle  v.  Fosha,  76  Kan.  20,  90 
351,  3  L.  Ed.  123.     Compare  Fenwick  Pac.   1090. 

V.   Grimes,   5  Cranch   C.   C.   439,  Fed.  35  Gill  v.  Manhattan  Life  Ins.  Co. 

Cas.  No.  4733.  (Ariz.),  95  Pac.  89. 
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insolvent  or  contemplating  insolvency,  when  sucli  transfer  or 
incumbrance  is  void  as  to  existing  creditors.  A  mortgage  knovir- 
ingly  given  for  a  sum  greater  than  is  due,  and  not  in  good  faith, 
as  a  pretended  security  for  future  advances,  is  fraudulent  in  law 
as  to  the  creditors  of  the  mortgagor,'^ 

§  6834.  Fraudulent  representations. — Monthly  remittance  by 
defendant  of  sums  as  dividends  far  in  excess  of  actual  dividends 
is  a  fraudulent  representation  to  a  prospective  purchaser  of  more 
stock. 3'^  Where  a  complaint  alleged  that  the  plaintiff  was  the 
keeper  of  a  livery-stable,  and  as  such  it  was  his  business  to  keep 
horses  for  hire,  etc. ;  that  he  kept  in  his  stable  two  valuable  horses 
of  his  own,  etc. ;  that  the  defendant,  knowing  these  facts,  brought 
to  the  plaintiff  a  horse  which  had  the  distemper,  representing  that 
the  horse  had  recovered  and  could  not  communicate  the  disease ; 
that  the  plaintiff  being  ignorant  of  the  condition  of  the  horse, 
received  him  into  his  stable,  relying  on  the  defendant's  represen- 
tations; that  the  defendant  knew  that  the  disease  was  then  in 
the  contagious  stage,  and  that  the  plaintiff's  two  horses  took  the 
disease, — it  was  held  that  the  complaint  was  not  bad  for  not 
alleging  that  the  injury  occurred  without  fault  or  negligence  on 
the  part  of  the  plaintiff,  or  that  the  plaintiff  did  not  in  his  business 
receive  sick  and  diseased  horses  for  keeping.^s 

§  6035.  False  representations. — The  essential  allegations  in  an 
action  to  recover  damages  for  false  and  fraudulent  representations 
are — 1.  That  they  were  false ;  2.  That  defendant  knew  them  to  be 
false ;  3.  That  he  made  them  with  intent  to  defraud  the  plaintiff. 
These  facts  should  be  clearly  stated.^^  It  must  also  be  alleged  that 
the  plaintiff  was  misled  by  the  false  representations  of  the  defend- 
ant."^* In  an  action  on  the  case  for  fraud  in  the  sale  of  a  lot 
of  land,  a  declaration  sufficiently  alleges  the  fraud  which  states 
that  the  defendant  induced  the  plaintiff  to  purchase  by  fraudu- 
lently misrepresenting,  in  the  course  of  a  conversation  between  the 
plaintiff  and  the  defendant  in  regard  to  the  sale  of  the  land,  "that 
there  were  three  thousand  spruce  logs  on  the  premises   (meaning 

36  Cal.  Civ.  Code,  §  3442.  See,  39  Sharp  v.  Mayor  of  New  York, 
also,  Tulley  v.  Harloe,  35  Cal.  302,  25  How.  Pr.  389;  Addington  v.  Allen, 
95  Am.  Dee.  102.  11  Wend.  374;    reversing  7  Wend.  9; 

37  Gilluly    V.    Hosford,    45    Wash.  Wells  v.  Jewett,  11  How.  Pr.  242. 
594,  88  Pac.  1027.  39a  Estep    v.    Armstrong,    69    Cal. 

38  Fultz  V.  Wycoff,  25  Ind.  321.  536,    11    Pac.    132.      See    Clement    v. 
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that  there  were  spruce  trees  growing  thereon  that  would  cut  and 
make  three  thousand  spruce  logs  of  the  usual  and  customary  size 
and  quality),  which  the  plaintiff  believed,  and  bought  the  prem- 
ises; and  that  the  representations  were  false,  and  known  to  be  so 
hy  the  defendant. ' '  ^°  Where  a  complaint  averred  a  fraudulent 
agreement,  and  alleged  that  the  representations  to  the  plaintiffs, 
and  the  purchase  made  of  the  plaintiffs  on  such  representations, 
were  made  in  pursuance  of  such  fraudulent  agreement,  and  were 
a  device  and  contrivance,  the  complaint  was  held  sufficient  after 
verdict. •*!  In  a  suit  by  a  vendee  against  a  vendor,  in  which  fraud 
is  relied  upon  as  the  ground  of  relief,  it  must  appear  from  the 
complaint,  among  other  things,  that  the  vendor  knew  that  the 
representations  relied  upon  were  untrue,  and  that  they  were  made 
with  the  intent  to  defraud  the  plaintiff.^^  False  representations 
by  a  vendor  as  to  its  title,  to  be  actionable,  must  have  been  made 
with  actual  knowledge  of  the  falsity,  or  under  circumstances 
implying  such  knowledge. ^^  In  an  action  for  false  pretenses,  it 
need  not  be  averred  or  proved  that  the  party  knew  at  the  time  of 
making  them  that  they  were  untrue.^* 

§  6838.  Opinion  or  fact. — A  representation  that  one  has  pros- 
pected certain  land,  and  that  it  will  yield  a  certain  amount  of  gold 
from  the  grass-roots  down,  is  an  expression  of  opinion,  and  not 
a  representation  of  fact.^^  The  leading  California  case  on  this 
subject  is  Rendell  v.  Scott,  in  which  the  court  states:  "It  was 
certainly  matter  of  opinion  when  the  plaintiff  stated  that  the  land 
was  the  best  ranch  in  lone  valley,  and  was  very  rich  and  pro- 
ductive, and  would  produce  fifty  bushels  of  wheat  to  the  acre; 
that  a  portion  was  good  alfalfa  land,  and  that  another  portion 
was  rich  in  mineral  deposits,  and  the  other  matters  alleged  may 
well  be  classed  under  the  head  of  matters  of  opinion  rather  than 
a  false  representation  of  facts.  There  is  no  averment  which 
excludes  the  idea  of  personal  inspection  by  the  purchaser.      In 

Boone,    5    111.    App.    109;    Hexter   v.  Cresson,   6   Or.   241;   Britt  v.   Marks, 

Bast,  125  Pa.  St.  52,  11  Am.  St.  Rep.  20  Or.  223,  25  Pac.  636. 

874,  17  Atl.  252.  43  Curtley    v.    Security    Sav.    See, 

40  Whitton     V.     Goddard,     36     Vt.  46  Wash.  50,  89  Pac.  180. 

730.  44  Johnson  v.  Giilick,  46  Neb.  817, 

41  Ballard    v.    Lockwood,    1    Daly,  50  Am.  St.  Rep.  629,  65  N.  W.  883. 
158.  45  Martin  v.  Eagle  Creek  Dev.  Co., 

42  Rolfes  V.  Russel,  5  Or.  400;  41  Or.  448,  69  Pac.  216;  Van  Horn 
Martin  v.  Eagle  Creek  Dev.  Co.,  41  v.  O'Connor,  42  Wash.  513,  85  Pac. 
Or.    448,    69    Pac.    216;    Dunning    v.  260. 
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such  case  the  purchaser  should  exercise  his  own  judgment,  and  is 
not  entitled  to  relief  in  equity.  "^^  A  representation  of  a  certain 
value,  made  by  one  owning  the  land  for  fifteen  years,  when  made 
in  such  a  manner  that  a  purchaser  may  reasonably  rely  on  it,  is 
a  representation  of  fact.^'^  It  is  different  where  the  purchaser 
examines  the  land.^^ 

In  other  states,  representations  of  value  are  considered  as 
mere  matters  of  opinion,  especially  if  no  attempt  is  made  to 
prevent  the  vendee  from  examining  the  property.  The  vendor 
is  not  liable  to  an  action  merely  because  it  turns  out  that  he 
was  mistaken. ^^  Such  statements  are  looked  upon  merely  as 
representations  in  regard  to  value,  uttered  for  the  purpose  of 
enhancing  the  price,  and  any  purchaser  w^ho  relies  upon  them  is 
considered  as  too  careless  of  his  own  interests  to  be  entitled  to 
relief.^*' 

A  false  statement  as  to  the  value  of  land,  or  that  the  fences 
are  good,  made  to  induce  an  exchange  of  lands,  is  not  actionable 
as  a  false  representation,  but  is  an  opinion.^^  A  statement  of 
opinion  known  to  be  false,  and  made  with  intent  to  deceive,  may 
be  actionable.^2  An  opinion  may  be  rendered  with  the  greatest 
degree  of  positiveness  and  not  be  an  assertion  of  untruth  ;53  ^^t 
a  party  intending  simply  to  state  his  belief  upon  information 
should  state  it  in  precise  form  so  as  to  apprise  the  other  party  of 
the  true  grounds,  as  one  is  held  to  make  good  his  statements  in 
the  form  he  makes  them.^* 

§  6837.  Representation  as  to  value. — The  mere  representation 
by  the  vendor  that  the  property  sold  was  worth  a  sum  largely  in 
excess  of  its  actual  value  will  not  warrant  an  annulment,  especially 
if  the  vendee  has  an  opportunity  to  make  an  estimate  of  its  value.^^ 
But  it  is  different  if  the  vendor  represents  himself  to  have  owned 

46  Kendell  v.  Scott,  70  Cal.  514,  50  Hauk  v.  Brownell,  120  111.  161, 
11   Pac.   779;    quoted   in   Nounnan   v.       11  N.  E.  416. 

Sutter   County   Land    Co.,    81   Cal.    1,  51  Else  v.   Freeman,   72   Kan.  666, 

at  p.  6,  22  Pac.  515,  6  L.  R.  A.  219;  83  Pac.  409. 

Lee  V.   McClelland,   120   Cal.    148,   52  52  Olston   v.   Oregon   U.   P.   &   Ry. 

Pac.    300;    Taylor   v.   Ford,    131    Cal.  Co.,    52    Or.    343,    96    Pac.    1095,    20 

445,  63  Pac.  770.  L.  R.  A.    (N.  S.)    915. 

47  Crandall  v.  Parks,  152  Cal.  772,  53  In  re  Estate  of  Johnson,  134 
93  Pac.  1018.  Cal.  662,  66  Pac.  847. 

48  Van  Horn  v.  0  Connor,  42  Wash.  54  Muller  v.  Palmer,  144  Cal.  305, 
513,  85  Pac.  260.  77  Pac.  954. 

49  Long  V.  Kendall,  17  Okla.  70,  55  Blumenthal  v.  Greenberg,  130 
87  Pac.  670.  Cal.  384,  62  Pac.  599. 
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the  land  for  many  years,  and  is  well  informed  as  to  its  value, 
which  he  then  states  in  an  excessive  amount,  for  the  reason  that 
he  deliberately  pledges  his  faith  to  the  truth  of  the  statement.^^ 

§  6838.  Fraudulent  representations  of  value. — In  an  action  for 
fraudulent  representations  of  the  value  of  stock,  although  the 
complaint  does  not  allege  in  terms  that  the  defendant's  represen- 
tations were  read  by  or  came  to  the  knowledge  of  the  plaintiff, 
yet,  if  it  is  alleged  that  she  was  induced  by  these  representations 
to  purchase  the  stock  of  the  company,  and  in  exchange  for  them 
to  convey  lands,  it  is  sufficient.^'^  The  representations  of  officers 
of  the  company  may  not  bind  the  company  for  fraud.^^  If  any 
fraud  is  practiced  upon  a  stockholde"r  which  induces  him  to  trans- 
fer his  shares  to  the  company  for  less  than  they  are  worth,  he  may 
be  relieved  in  a  court  of  equity.^^  It  is  not  essential  that  the  rep- 
resentation should  be  addressed  directly  to  the  plaintiff;  but  he 
must  have  come  to  the  knowledge  of  it  before  his  purchase.^** 

§  6839.  False  recommendation. — A  false  recommendation  of 
the  credit  or  property  of  a  third  person,  with  knowledge  that  it 
is  untrue,  and  with  intent  to  gain  credit  for  such  third  person,  is  a 
fraud  for  which  the  party  giving  it  may  be  held  liable. ^^  But  if 
the  representation  is  honestly  made,  the  fact  that  it  was  not  true 
does  not  constitute  it  a  fraud.^^  Thus  a  mistaken  opinion  of  the 
value  of  property,  if  honestly  entertained,  and  stated  merely  as  an 
opinion,  unaccompanied  by  any  statement  untrue  in  fact,  is  not 
fraudulent.^2  But  making  statements  without  knowledge,  which 
induced  the  seller  to  sell,  and  which  are  false  in  material  points, 
are  fraudulent.®^  In  order  to  subject  a  defendant  to  damages  for 
false  recommendations  as  to  the  credit  of  a  third  person,  the  repre- 
sentation must  not  only  be  false  but  fraudulent,  with  an  intent 
to  deceive.     And  where  a  complaint  or  petition  does  not  allege 

56  Crandall  v.  Parks,  152  Cal.  772,  62  Russell  v.  Clark's  Exrs.,  7 
93   Pac.   1018.  Cranch,  69,  3  L.  Ed.  271. 

57  Isewbery  v.  Garland,  31  Barb.  63  Speiglemyer  v.  Crawford,  6 
121.  Compare  Mabey  v.  Adams,  3  Paige,  254;  Fisher  v.  Boody,  1  Curtis, 
Bosw.  346.  206,    Fed.    Cas.    No.    4814;    Banta    v. 

58  Irby   V.   Tilsley,   41   Wash.    211,  Savage,  12  Nev.  151. 

83  Pac.  97.  64  Warner  v.  Daniels,  1  Woodb.  & 

59  Hager  v.  Thompson,  1  Black,  80,  M.  107,  Fed.  Cas.  No.  171  SI;  Mason 
17  L.  Ed.  41.  V.  Crosby,   1  Woodb.  &  M.  353,  Fed. 

60  Cazeaux  V.  Mali,  25  Barb.  578.  Cas.   No.   9234;    Smith  v.   Babcoek,   2 

61  Russell  V.  Clark's  Exrs.,  7  Woodb.  &  M.  24G,  Fed.  Cas.  No. 
-Cranch,  69,  3  L.  Ed.  271.  13009. 
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such  intent  to  deceive,  and  contains  only  a  general  allegation  of 
fraud,  it  fails  to  state  a  cause  of  action  for  deceit.^** 

§  6840,  Belief  of  plaintiff.— Plaintiff  must  show  not  only 
fraudulent  representations,  but  also  that  they  were  relied  on.*^*^ 
It  is  a  question  of  fact  whether  plaintiff  relied  upon  defendant's 
representations  or  not.^'^  If  plaintiff  has  knowledge,  or  reason 
and  opportunity,  to  investigate,  he  has  no  recourse. ^^  A  com- 
plaint alleging  reliance  upon  the  good  faith  and  representations 
of  his  agents  when  he  made  and  delivered  the  deed  to  defendant, 
who  was  a  mere  tool  of  plaintiff's  agents,  who  themselves  were 
the  actual  purchasers,  sufficiently  avers  belief  in  the  representa- 
tions made  by  such  agents,^* 

§  6841.  Fraudulent  concealment  is  the  intentional  concealment 
of  some  fact  known  to  the  defendant  which  it  is  material  for  the 
plaintiff  to  know  to  prevent  being  defraudedJ**  The  concealment 
of  a  fact  which  one  is  bound  to  disclose  is  the  equivalent  of  an 
indirect  representation  that  such  fact  does  not  exist,  and  differs 
from  a  direct  false  statement  only  in  the  mode  by  which  it  is 
made.''^^ 

§  6842.  Knowledge  of  plaintiff. — Although  the  fact  that  the 
complainant  had  means  of  ascertaining,  and  did  ascertain,  the 
facts  will  ordinarily  defeat  a  suit  to  rescind  a  contract  on  the 
ground  of  mistake  or  fraud, "^^  jt  -will  not  prevent  a  recovery  if 
actual  fraud  is  shown  to  have  been  practiced  upon  him  to  induce 
him  to  make  the  contract,'^^  or  where  the  parties  occupy  the 
relation  of  trust  or  confidence."^*     Fraud  vitiates  all  contracts 

65  Eedpath  v.  Lawrence,  42  Mo.  71  Power  &  Bro.  v.  Turner,  37 
App.    101.      See    Eeed    v.    Bott,    100      Mont.  521,  97  Pac.  955. 

Mo.    62,    12    S.    W.    347,    14    S.    W.  72  Grindrod   v.    Ar.glo-Amer.    Bond 

10S9.  Co.,  34  Mont.  169,  85  Pac.  891. 

66  Hutchason  v.  Spinks,  3  Cal.  73  1  Story  Eq.  Jur.  192,  222 ;  Mof- 
App.  291,  85  Pac.  132;  David  v.  fat  v.  Winslow,  7  Paige,  124;  Colt  v. 
Moore,  46  Or.  148,  79  Pac.  415.  Woolaston,  2  P.  Wms.   154;   Blain  v. 

67  Kabat  v.  Moore,  48  Or.  191,  85  Agar,  2  Sim.  289;  Bond  v.  Hopkins, 
Pac.  506.  1  Sch.  &  Lef.  429;  Warner  v.  Daniels, 

68  Zilke  V.  Woodley,  36  Wash.  84,  1  Woodb.  &  M.  90,  Fed.  Cas.  No. 
78  Pac.  299;  Martin  v.  Eagle  Creek  17181;  Mason  v.  Crosby,  1  Woodb. 
Dev.  Co.,  41  Or.  448,  69  Pac.  216.  &  M.   342,  352,   Fed.  Cas.   No.  9234; 

69  Mabry  v.  Randolph,  7  Cal.  App.  Tuthill  v.  Babcock,  2  Woodb.  &  M. 
421,  94  Pac.  403.  298,  Fed.  Cas  No.  14275. 

70  Page  V.  Parker,  43  N.  H.  363,  74  Johnson  v.  Savage,  50  Or.  294, 
80  Am.  Dec.  172.  91  Pac.  1082. 
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tainted  by  it,  and  may  be  set  up  whether  a  warranty  was  given 
or  notJ* 

§  6843.  Mistake  of  fact. — A  mistake  of  fact  is  a  mistake  not 
caused  by  the  neglect  of  a  legal  duty  on  the  part  of  the  person 
making  the  mistake,  and  consisting  in — 1.  An  unconscious  igno- 
rance or  forgetfulness  of  a  fact  past  or  present,  material  to  the 
contract ;  or  2.  Belief  in  the  present  existence  of  a  thing  material 
to  the  contract,  which  does  not  exist,  or  in  the  past  existence  of 
such  a  thing  which  has  not  existed.'^^  Mistake  of  foreign  laws  is 
a  mistake  of  factJ'''  Where  a  bank  has  contracted  with  the  maker 
to  advance  money  to  pay  a  note,  unknown  to  the  payee,  the  bank 
may  rescind  the  contract  at  any  time  before  actual  payment  is 
made,  on  the  ground  that  its  consent  to  the  contract  was  given 
by  mistake.'^^ 

§  6844.  Damage  from  fraud. — In  order  to  entitle  a  party  to 
rescind  a  contract  for  fraud,  he  must  show  that  some  damage  has 
resulted  to  him  therefrom.  Fraud  is,  however,  the  essential  thing, 
and  while  it  must  be  coupled  with  loss,  injury,  or  damage,  the 
precise  amount  of  damage  is  of  secondary  importance.'^^  In  an 
action  to  rescind  a  partnership  contract  for  fraudulent  represen- 
tations as  to  previous  profits  of  the  business,  it  is  necessary  to 
allege  that  the  plaintiff  was  induced  thereby  to  pay  more  for  the 
goods  than  he  would  otherwise  have  done,  or  that  the  business 
was  not  profitable  after  the  purchase,  or  to  show  that  the  plain- 
tiff was  in  some  way  injured  by  the  representations.^® 

§  6845.  Fraud,  when  consummated. — Any  material  misrepre- 
sentations of  a  material  fact  as  to  which  one  party  places  a  known 
trust  and  confidence  in  the  other,  and  by  which  the  confiding  party 
is  actually  misled  to  his  injury,  will  induce  a  court  of  chancery  to 
set  aside  a  conveyance. ^^     Fraud  in  the  use  of  a  written  instru- 

75  Keutgen  v.  Knowrs,  1  Wash.  C.  78  Steinhart  v.  National  Bank  etc. 
C.  170,  Fed.  Cas.  No.  11710;  Smart  v.  Mills,  94  Cal.  362,  28  Am.  St.  Eep. 
Wolff,  3  T.  R.  323;  Willson  v.  Foree,       132,  29  Pac.  717. 

6  Johns.  110,  5  Am.  Dec.  195;   Gates  79  Wainscott     v.      Occidental     etc. 

V.    Caldwell,    7    Mass.    68;    Smith    v.  Loan    Assoc,    98    Cal.    253,    33    Pac. 

Babcock,    2    Woodb.    &   M    246,    Fed.  88. 

Caa.    No.    13009;    Tyler   v.   Black,   13  80  Bailey  v.   Fox,   78   Cal.   389,  20 

How.  230,  14  L.  Ed.  124.  Pac.  868. 

76  Cal.  Civ.  Code,  §   1577.  81  Smith  v.  Richards,  13  Pet.  26, 10 

77  Cal.  Civ.  Code,  §  1579.  L.  Ed.  42. 
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ment  is  as  much  ground  for  the  interposition  of  equity  as  fraud  in 
its  creation. 82  g^^  i\^q  display  of  a  copy  of  a  map  made  by  another, 
without  any  representations,  for  the  purpose  of  inducing  one  to 
purchase  a  mining  claim,  is  not  fraud,  though  the  map  is  not 
eorrect.8^  The  fraudulent  intent  of  a  party  to  procure  goods 
without  payment  is  consummated  when  the  possession  of  the  goods 
is  obtained  without  payment  on  delivery,  or  on  call,  according  to 
the  terms  of  the  sale.^* 

§  6846,  Fraudulent  deed. — C.  fraudulently  obtained  a  deed  of 
D.,  conveying  land  in  Michigan,  and  had  said  deed  recorded  in 
said  state;  C.  then  granted  said  lands  to  third  parties.  It  was 
held  that  even  under  this  fraud  courts  of  another  state  could  not 
undertake  to  pronounce  these  recorded  deeds  nullities.  But  the 
parties  being  before  the  court,  and  there  being  no  attempt  to 
prove  that  the  last-mentioned  grantees  were  purchasers  for  a  val- 
uable consideration,  the  court  could  compel  said  grantees  to 
execute  to  D.  a  release  of  all  claim  acquired  through  the  deed  from 
him,  under  penalty  of  attachment  for  contempt.  If  said  grantees 
should  go  beyond  the  jurisdiction,  the  court  should  appoint  a 
special  commissioner  to  make  the  conveyances  in  their  stead. '^^ 
In  an  action  to  set  aside  as  fraudulent  a  conveyance  of  land,  so 
much  of  the  complaint  as  sets  out  in  detail  the  inceptive  steps 
which  culminated  in  the  alleged  fraudulent  conveyance  is  not 
irrelevant  or  redundant  matter. ^^ 

§  6847.  Reformation  of  deed. — A  complaint  in  equity  to  have 
a  deed  absolute  on  its  face  reformed  so  as  to  become  a  deed  of 
trust  which  avers  that  the  deed  does  not  express  the  trusts  and 
conditions  upon  which  it  was  agreed  the  property  should  be  trans- 
ferred, but  that  such  conditions  were  by  the  defendants  fraudu- 
lently suppressed,  without  any  statements  of  what  acts  of  fraud 
were  practiced,  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.^^  Where  a  party  brings  a  bill  to  have  a  convey- 
ance which  is  absolute  on  its  face  declared  a  mortgage  to  secure 

82  Pierce  v.  Eobinson,  13  Cal.  116.  As  to  sufficient  averment  of  fraud  in 

83  Connell  v.  El  Paso  Gold  Min.  the  procurement  of  a  conveyance  from 
etc.  Co.,  33  Colo.  30,  78  Pac.  677.  a    son    to    his    mother,   see   Rhino   v. 

84  Stewart  v.  Levy,  36  Cal.  159.  Emery,  72  Fed.  382,  18  C.  C.  A.  600. 

85  Cooley  V.  Scarlett,  38  111.  316,  Compare  Soberanes  v.  Soberanes,  106 
87  Am.  Dee.  298.  Cal.  1,  39  Pac.  39,  527. 

86  Perkins  v.   Center,   35   Cal.    713.  87  ILent  v.  Snyder,    30  Cal.  666. 
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an  oral  promise  to  pay  a  certain  sum  of  money  in  gold,  and  to 
redeem,  he  cannot  redeem  except  on  paying  said  sum  in  gold,  and 
this  not  on  the  ground  of  the  specific  contract  act,  but  because  "he 
who  seeks  equity  must  do  equity."  ^^ 

§  6848.  Reformation  of  contract. — A  complaint  seeking  to  have 
a  written  contract  reformed,  and  for  judgment  thereon  when 
reformed,  states  but  a  single  cause  of  action. ^9  "Where  in  reduc- 
ing an  agreement  to  writing  a  material  clause  has  been  omitted 
by  mistake,  a  party  seeking  to  avail  himself  of  the  actual  contract 
must  obtain  a  reformation  of  the  writing,  either  by  a  distinct  pro- 
ceeding to  reform  it  or  by  specially  pleading  the  mistake  in  the 
action  in  which  the  contract  is  sought  to  be  used,  and  asking  its 
correction  as  independent  relief.  Under  a  pleading  which  simply 
states  the  terms  of  a  contract,  the  introduction  of  a  written 
agreement  respecting  the  subject-matter  cannot  be  followed  by 
oral  proof  of  a  material  clause  alleged  to  have  been  omitted  by 
mistake  from  the  writing.^^  In  order  to  have  a  contract  reformed, 
the  pleading  should  set  out  what  the  contract  was  as  the  parties 
made  it,  and  why  its  terms  happened  to  be  left  out,  or  how 
terms  not  agreed  upon  came  to  be  inserted.^^ 

§  6849.  Act  of  agent. — Fraud  committed  through  an  agent  is 
well  stated  in  pleading  as  that  of  the  principal.  If  this  were  other- 
wise, and  it  appeared  at  the  trial  to  be  that  of  an  agent,  without 
any  participation  of  his  principal,  the  variance  is  the  subject  of 
amendment,  and  Mall  be  disregarded  upon  appeal. ^^  Equit.y  will 
relieve,  where  falsehood  or  fraud  is  practiced,  whether  it  be  the 
principal  or  the  agent. ^^  Even  when  the  false  representations  are 
made  to  a  third  person,  and  by  him  communicated  to  the  pur- 

88  Cowing  V.  Rogers,  34  Cal.  648.  as  to  express  the  real  intentions  of 
For  the  allegation  of  a  complaint  the  parties,  see  Wemple  v.  Stewart, 
seeking  to  reform  a  mortgage  on  the       22    Barb.    154. 

ground  of  fraud,  and  for  foreclosure  90  Pierson  v.  McCahill,  21  Cal.  122. 

as   reformed,    see   DePeyster   v.    Has-  9i  Foster   v.   Schmeer,   15   Or.   363, 

brouck,  11  N.  Y.  582.     That  the  facts  15  Pac.  626.     See  Osborn  v.  Ketchum, 

should   be    distinctly    stated    entitling  25  Or.  352,  35  Pac.  972;    Hyland  v. 

the  plaintiff   to   relief,   see  Lamoreux  Hyland,    19    Or.    51,    23    Pac.    811; 

V.  Atlantic  Ins.  Co.,  3  Duer,  680.  Meier  v.  Kelly,  20  Or.  86,  25  Pac.  73. 

89  Gooding  v.  M'Alister,  9  How.  92  Bennett  v.  Judson,  21  N.  Y.  238. 
Pr.  123.  Of  the  rules  of  pleading  93  Mason  v.  Crosby,  1  Woodb.  & 
applicable,  where  a  party  sued  for  M.  342,  Fed.  Cas.  No.  9234;  Smith  v. 
non-performance  of  a  contract  in  Babcock,  2  Woodb.  &  M.  246,  293, 
writing  seeks  to  have  it  reformed  so  Fed.  Cas.  No.  13009. 
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chaser,  it  is  deemed  as  if  made  by  the  seller.^*  In  case  of  fraudu- 
lent representations  by  a  stranger,  the  relief  granted  must  be  on 
the  ground  of  mistake.^^  An  action  ex  contracts,  does  not  lie 
against  one  who  fraudulently  represents  himself  as  the  agent  of 
another,  and  makes  a  contract  in  his  name.  The  remed}'  is  an 
action  for  deceit. ^^  It  is  a  fraud  for  an  agent  to  avail  himself  of 
his  confidential  relations  to  create  an  interest  adverse  to  that  of 
his  principal  in  the  transaction,  and  that  fraud  creates  a  trust 
even  when  the  agency  must  be  proved  only  by  parol.^'^  In  alleg- 
ing fraud  committed  by  an  agent,  it  is  the  better  practice  to  state 
the  fact  that  the  defendant  acted  by  an  agent.^* 

§  6850.  Act  of  legislature — Fraud. — An  act  of  the  legislature 
is  not  subject  to  attack  on  the  ground  of  fraud.^®  The  court  has 
no  jurisdiction  of  the  subject-matter  of  fraud  or  mistake  con- 
nected with  legislative  or  political  action. i"*>  Any  attempts  to  de- 
ceive persons  intrusted  with  the  high  functions  of  legislation  by 
secret  combinations,  or  to  create  or  bring  into  operation  undue 
influences  of  any  kind,  have  all  the  injurious  effects  of  a  direct 
fraud  on  the  public.^**^  All  persons  interested  in  the  passage  oi 
an  act  have  an  undoubted  right,  either  in  person  or  by  counsel, 
to  urge  their  claims  and  arguments  before  legislative  committed 
as  well  as  in  courts  of  justice;  but  a  hired  advocate  or  agent-, 
assuming  to  act  in  a  different  character,  is  practicing  deceit  on 
the  legislature.i<*2 

§  6851.  Act  of  attorney. — If  a  sale  of  lands  under  a  power  of 
attorney  procured  through  fraud  be  set  aside  as  fraudulent  and 
void  ab  initio,  the  fraudulent  vendee  is  not  entitled  to  a  decree 
against  the  vendor  for  restitution  of  a  part  of  the  purchase  money 
paid  to  the  attorney  who  was  a  privy  to  the  fraud. ^"^ 

94  Crocker  v.  Lewis,  3  Sumn.  1,  99  Sherman  v.  Story,  30  Cal.  266, 
Fed.  Cas.  No.  3399.                                       89  Am.  Dec.  93;    Oroville  etc.  E.  R. 

95  Fisher  v.  Boody,  1  Curtis,  206,      Co.  v.  Supervisors,  37  Gal.  354, 

Fed.  Cas.  No.  4814.  lOO  County  of  Kiverside  v.  County 

96  Noyes  v.  Loring,  55  Me.  408.  of  San   Bernardino,   134  Cal.  517,  66 

97  Lees  V.  Nuttal,  1  Russ.  &  M.  53;       Pac.  788. 

Carter  v.  Palmer,  11  Bligh,  397,  418;  lOi  Marshall   t.   Baltimore   etc.   R. 

Jenkins    v.    Eldridge,    3    Story,    183,  R.    Co.,    16    How.    334,    14    L.    Ed. 

Fed.  Cas.  No.  7266.     But  see  Bartlett  958. 

V.  Pickersgill,  1  Eden,  515,  1  Cox,  15;  102  See   Miles   v.    Thome,    38    Cal. 

Leman  v.  Whitley,  4  Russ.  423.  335,  99  Am.  Dec.  384. 

98  See,  also,  2  Chit.  PI.  117;  1  103  Sanches  v.  McMahon,  35  Cal. 
Wentw.  345.  218. 
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§  6852.  By  bidding. — The  employment  of  any  person  by  a 
seller  to  bid  at  a  sale  by  auction,  without  the  knowledge  of  the 
buyer,  without  an  intention  on  the  part  of  such  bidder  to  buy, 
and  on  the  part  of  such  seller  to  enforce  his  bid,  is  a  fraud  upon 
the  buyer  which  entitles  him  to  rescind  his  purchase. ^°* 

§  6853.  Consideration. — Mere  inadequacy  of  consideration, 
unless  extremely  gross,  does  not  per  se  prove  fraud  or  mistake.^®^ 
The  inserting  in  the  deed  of  a  consideration  less  than  the  true 
consideration  is  not  of  itself  a  fraud  if  a  fair  amount  was  paid.^"® 
But  an  entire  failure  of  consideration  is  often  sufficient  to 
rescind  a  contract  in  equity,  although  mere  inadequacy  of  con- 
sideration is  not.^"'''  Where  a  purchaser  does  not  receive  the 
title  which  the  deed  purports  to  convey,  and  he  goes  into  and 
retains  possession  under  the  deed,  and  the  failure  of  title  goes 
to  the  entire  consideration  paid,  the  remedy  is  by  a  rescission 
of  the  contract,  alleging  a  paramount  title  in  another,  and 
offering  to  redeliver  possession  and  account  for  the  rents  and 
profits.i°8  Money  received  upon  false  representation  of  owner- 
ship of  land  may  be  recovered,  with  actual  damages.^"^  A  creditor 
who  attacks  a  sale  on  the  ground  of  fraud  as  to  him,  admits  the 
validity  of  the  sale  between  the  parties  thereto,  but  seeks  the 
benefit  of  the  statute  as  to  himself,  and  must  show  fraud.i^" 

§  6854.  Contract  to  exempt  from  liability. — All  contracts 
which  have  for  their  object,  directly  or  indirectly,  to  exempt 
any  one  from  responsibility  for  his  own  fraud,  or  willful  injury 
to  the  person  or  property  of  another,  or  violation  of  law,  whether 
willful  or  negligent,  are  against  the  policy  of  the  law.^^^  This 
provision  applies  to  contracts  given  under  threat  of  arrest,  ete.^^^ 
A  contract  to  exempt  a  railroad  company,  as  lessor,  from  damage 

104  Cal.  Civ.  Code,  §  1797.  Griffith  v.  Stratley,  1  Cox,  383;    Low 

105  Eyre  v.  Potter,  15  How.  42,  14  v.  Burchard,  8  Ves.  133;  Warner  v. 
L.  Ed.  592 ;  Wright  v.  Stanard,  2  Daniels,  1  Woodb.  &  M.  90,  Fed.  Cas. 
Brock.    Marsh.    311,    Fed.    Cas.    No.  No.   17181. 

18094.     This  subject  is  considered  in  108  Walker  v.  Sedgwick,  8  Cal.  398. 

Vint  V.   King,   2   Am.  Law  Reg.  712,  109  Hoffman  v.  Kirby,  136  Cal.  26, 

Fed.  Cas.  JSo.  16950.  68    Pac.    321.      See    Cal.    Civ.    Code, 

106  Ex  parte  Knowles,  2  Cranch  C.  §§  1709,  1710. 

C.  576,  Fed.  Cas.  No.  7895.  no  Thornton  v.  Hook,  36  Cal.  223. 

107  Bolton  V.  Williams,  2  Ves.  155;  m  Cal.  Civ.  Code,  §   1668. 

1   Story's  Equity  Jurisprudence,  244;  112  Morrill  v.  Nightingale,  93  Cal. 

1  Knapp  P.  C.  73;    Gurtside  v.  Isher-  452,    27    Am.   St.   Kep.   207,    28    Pac. 

wood,    1    Brown    Ch.    Ct.    App.    558;  1068. 
P.  P.  P.,  Vol.  IV— 35 
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from  fires  caused  by  the  railroad  is  not  void  as  against  public 
policy,  as  it  does  not  increase  the  risk  by  fire  to  property  of  the 
public. 11* 

§  6855.  Contract  not  in  writing  throug-h  fraud. — "Where  a  con- 
tract which  i?  required  by  law  to  be  in  writing  is  prevented  from 
being  put  into  writing  by  the  fraud  of  a  party  thereto,  any 
other  party  who  is  by  such  fraud  led  to  believe  that  it  is  in 
writing,  and  acts  upon  such  belief  to  his  prejudice,  may  enforce 
it  against  the  fraudulent  party.^^* 

§  6856.  Conveyance  by  corporation. — If  the  persons  interested 
in  one  corporation  form  a  new  one,  which  chooses  for  its  officers 
the  officers  of  the  old  corporation,  and  the  persons  owning  the 
stock  in  the  old  corporation  receive  in  exchange  therefor  stock  of 
the  new,  and  the  trustees  then  cause  the  property  of  the  old  cor- 
poration to  be  conveyed  to  the  new,  the  conveyance  is  a  fraud 
upon  the  creditors  of  the  old  corporation.ii^ 

§  6857.  Damages — Exemplary. — A  recovery  cannot  be  had  for 
a  false  representation  without  proof  of  damage.^i^  Exemplary 
damages  may  be  given  in  an  action  for  the  breach  of  an  obliga- 
tion not  arising  from  contract,  where  the  defendant  has  been 
guilty  of  oppression,  fraud,  or  malice,  actual  or  presumed.^^'^ 

§  6858.  Fraud  of  partner. — In  case  of  a  debt  fraudulently 
contracted  by  a  partnership  firm  by  one  member  alone,  made  with 
innocent  third  parties,  while  all  the  members  will  be  bound  in  an 
action  brought  on  the  contract,  or  to  recover  the  property  so 
fraudulently  obtained,  yet  the  liability  to  an  action  for  the 
fraud,  which  is  essentially  different,  and  involves  moral  turpi^ 
tude,  is  limited  to  the  partner  committing  the  same,  unless  the 
others  assented  to  the  fraud  or  ratified  it,  or  retained  its  fruits 
with  knowledge  of  the  fraud. ^^^ 

§  6859.  Deed  in  escrow, — Where  a  bill  in  equity  is  filed  to 
cancel  a  deed  which  avers  that  the  grantor  deposited  the  same 

113  Stephens  v.  Southern  Pacific  116  Morrison  v.  Lods,  39  Cal.  381; 
Co.,  109  Cal.  86,  50  Am,  St.  Rep.  17,  Marshall  v,  Buchanan,  35  Cal,  264,  95 
41  Pac.  783,  29  L.  R.  A.  751.  Am.    Dec.    95;     Freeman    v.    Venner, 

114  Cal.  Civ.  Code,  §  1623.  120  Mass.  424. 

115  San  Francisco  etc.  R.  R.  Co.  v.  ii7  Cal.  Civ.  Code,  §  3294. 
Bee,  48  Cal.  398.  lis  Stewart  v.  Levy,  36  Cal.  159. 
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with  a  third  person,  to  be  by  him  delivered  to  the  grantee  upon 
the  order  of  the  grantor  or  his  agent,  and  that  before  the  agent 
gave  the  order  the  grantor  directed  the  third  person  not  to  deliver 
the  deed,  but  does  not  aver  that  the  third  person  intends  or  threat- 
ens to  deliver  the  deed  to  the  grantee,  or  that  he  will  disobey 
the  instructions  of  the  grantor,  the  bill  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. ^^^  If  a  suit  to  rescind  a 
deed  is  brought  after  a  considerable  lapse  of  time,  and  after  the 
plaintiff  has  exercised  the  powers  of  an  owner  over  the  property, 
so  as  to  change  its  character  or  value  materially,  the  bill  must 
state  sufficient  reasons  for  the  delay  j  and  those  reasons  must  be 
made  out  in  proof.^^o 

§  6869.  Demand. — A  demand  for  the  price  of  goods  sold  is 
not  necessary  to  maintain  an  action  against  a  debtor  for  fraudu- 
lently purchasing  the  same.  Payment,  though  it  would  satisfy 
the  debt,  would  not  remove  the  fraud,  which  is  the  gravamen  of 
the  action,i2i 

§  6861.  Equity — Injunction. — The  party  who  comes  into  a 
court  of  equity  to  enjoin  a  sheriff  from  selling  real  estate  on  an 
execution  against  the  plaintiff's  grantor  cannot  obtain  relief  if 
his  purchase  is  tainted  with  fraud.^^^ 

§  6861a.  Evidence. — Other  acts  of  fraud  are  admissible  to 
corroborate  the  evidence  of  the  fraud  for  which  the  suit  is 
brought,  whenever  the  two  are  shown  to  have  been  parts  of  one 
scheme  or  plan. 123  The  delivery  of  a  deed  in  blank,  by  which 
to  obtain  money  of  one  not  informed  of  the  fact  that  it  is  in 
blank,  affords  strong  evidence  of  fraud.^24 

§  6862.  Patent  to  land. — Fraud  may  be  shown  at  law  in  the 
procurement  of  a  patent  or  the  execution  of  a  deed.^-^  In  an 
action  to  set  aside  a  patent  for  land  on  the  ground  that  it  was 

119  Fitch  V.  Bunch,  30  Cal.  208.  123  Berkey  v.  Judd,  22  Minn.  287; 

120  Fisher  v.  Boody,  1  Curtis,  206,  Waters'   Patent  Heater  Co.  v.  Smith, 
Fed.  Cas.  No.  4814.     For  a  complaint  120    Mass.   444;     Eastman   v.   Premo,. 
to  set  aside  a  deed  of  a  minor,  on  his  49  Vt.  355,  24  Am.  Rep.  142. 
coming  of  age,  see  Voorhies  v.  Voor-  124  Wilson  v.  South  Park  Commrs., 
hies,   24  Barb.   150.  70  111.  46. 

121  Stewart  v.  Levy,  36  Cal.  159.  125  Cooper   v,   Roberts,   6   McLean,, 

122  San  Francisco  etc.  E.  K.  Co.  v.  93,  Fed.  Cas.  No.  3201. 
Bee,  48  Cal.  398. 
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procured  by  false  suggestions,  fraudulent  concealments,  and  by 
misrepresentations,  the  acts  of  fraud  and  misrepresentation  must 
be  specified  in  the  complaint.^-''  "Where  a  party,  in  order  to 
bring  himself  within  a  class  of  legislative  grantees,  must  exhibit 
his  muniments  of  title,  fraud  may  be  shown  to  prove  that  they 
have  been  dishonestly  obtained. ^-'^  When  it  appears  that  the 
relator  is  the  real  party  in  interest,  and  that  the  state  has  no 
direct  interest  in  the  event  of  the  suit,  he  has  a  right  to  the 
control  of  the  suit,  and  is  responsible  for  its  commencement, 
conduct,  and  costs.^^^ 

§  6863.  Patent  to  land — Form  of  complaint. — A  complaint  in 
the  name  of  the  people,  at  the  relation  of  an  individual,  to  can- 
cel a  patent,  which  merely  avers  that  the  relator  is  seised  and 
possessed  of  the  land,  and  that  his  title  was  derived  from  the 
state  of  California,  under  and  by  virtue  of  the  location  of  a 
school-warrant,  made  under  and  in  accordance  with  the  pro- 
visions of  an  act  of  the  legislature,  and  that  said  location  was 
duly  and  properly  made,  and  in  all  respects  according  to  the 
provision  of  said  act,  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  A  general  averment  of  the  performance  of 
conditions  precedent  is  sufficient  in  actions  on  contracts,  but  in 
other  cases  the  facts  showing  the  performance  must  be  alleged.^29 
A  complaint  in  equity,  filed  for  the  purpose  of  setting  aside  a 
grant  on  the  ground  that  it  was  obtained  by  fraud,  must  state 
specifically  and  definitely  the  facts  constituting  the  fraud.^^® 

§  6864.  Fraudulent  account. — Where  the  board  of  supervisors 
of  a  county  allowed  an  account  presented  for  services  as  tax- 
collector,  and  the  auditor  drew  his  warrant  in  favor  of  E.  for  the 
amount,  and  he  assigned  it  to  defendant  M.,  a  bona  fide  pur- 
chaser without  notice,  it  was  held  that  the  county  cannot  go 
into  equity  to  cancel  the  warrant  and  enjoin  its  collection  as 
against  ]\I.,  on  the  ground  that  the  account  was  false  and  fraudu- 
lent as  to  some  of  its  items,  and  was  allowed  by  the  board 
through  ignorance  of  the  facts  and  mistake;  that  the  supervisors 
were  acting  within  the  scope  of  their  authority,  and  the  county 

126  Semple  v.  Hagar,  27  Cal.  163;  128  People  v.  North  San  Francisco 
Parley's   Park    S.   M.   Co.  v.   Kerr,   3  Homestead  etc.  Assoc,  38  Cal.  564. 
Utah,  235,  2  Pac.  790.  129  People  v.  Jackson,  24  Cal.  632. 

127  Seabury  v.  Field,  1  McAlI.  60,  130  Oakland  v.  Carpentier,  21  Cal. 
Fed.  Cas.  No.  12575.  642. 
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cannot  visit  upon  an  innocent  party  the  consequence     of  their 
negligence.^^^ 

As  a  general  rule,  settled  accounts  will  not  be  opened  on  mere 
conflicting  evidence,  and,  if  opened,  only  errors  particularly  and 
fully  alleged  will  be  considered.  Fraud  or  error  must  be  pre- 
cisely pleaded,  so  that  issue  may  be  joined  and  the  adversary  be 
prepared.^22 

§  6865.  Fraudulent  note. — "When  a  party  has  given  a  prom- 
issory note,  and  the  payee  assigned  the  note,  without  recourse, 
after  maturity,  and  suit  was  brought  upon  the  note  by  the  as- 
signee, the  maker  then  filing  his  bill  against  the  assignor  and 
assignee,  alleging  fraud  in  obtaining  the  note,  and  praying  for 
an  injunction  and  that  the  note  be  canceled,  it  was  held  that  the 
case  was  a  proper  one  for  equitable  relief,  and  the  maker  had 
the  right  to  have  the  note  canceled,  so  as  to  prevent  future 
litigation.132 

§  6866.  Fraudulent  sale. — If  a  debtor  makes  a  sale  of  his 
personal  property  to  one  of  his  creditors,  with  the  understand- 
ing that  out  of  the  proceeds  of  a  sale  of  the  property  the  creditor 
shall  retain  enough  to  pay  his  own  debt,  then  pay  certain  other 
creditors,  and  then  pay  the  balance  of  the  proceeds  over  to  the 
debtor,  and  this  sale  is  made  to  prevent  other  creditors  from 
attaching  the  property,  it  is  actual  fraud,  and  vitiates  the  sale 
as  to  other  creditors. i^*  If  a  complaint  avers  that  the  defendant, 
by  false  representation  as  to  the  value  of  mines,  induced  the 
plaintiff  to  purchase  the  same,  and  pay  a  sum  of  money  therefor, 
and  that  defendant  gave  plaintiff  a  deed  therefor,  and  received 
the  consideration,  and  also  claims  general  damages  exceeding 
the  consideration,  and  avers  an  offer  to  return  the  deed,  it  is  an 
action,  in  common-law  parlance,  ex  delicto,  and  not  ex  contractu, 
and  the  averment  of  an  offer  to  return  the  deed  is  not  an  offer  of 
a  rescission  of  the  contract,  nor  an  offer  to  rescind.  If  the  plain- 
tiff in  his  complaint  claims  damages  for  a  fraudulent  sale  of 
mines  to  him,  and  avers  an  offer  to  return  the  deed  given  to  him, 

131  El  Dorado  County  v,  Elstner,  134  Menton  v.  Adams,  49  Cal.  620. 
18   Cal.   144.  As  to  when  the  bona  fides  of  a  sale 

132  Fleischner  v.  Kubli,  20  Or.  328,  can  be  inquired  into,  see  Quinn  v. 
25  Pac.  1086;  Hoyt  v.  Clarkson,  23  Smith,  49  Cal.  163.  As  to  change  of 
Or.  51,  31  Pac.  198.  possession  and  circumstances  of  fraud, 

133  Domingo  v.  Getman,  9  Cal.  97.  see  Regli  v.  McClure,  47  Cal.  612. 
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an  amendment  striking  out  the  offer  to  return  the  deed  does 
not  change  the  issues  tendered  in  the  complaint.^^^  Thus,  where 
plaintiff  and  defendant  were  partners  in  the  purchase  of  mining 
claims,  and  defendant  was  the  active  partner  and  acquainted 
with  the  value  of  a  certain  claim  owned  by  the  firm,  plaintiff 
being  ignorant  of  its  value,  and  plaintiff  sold  his  interest  in  this 
claim  to  defendant  for  greatly  less  than  its  value,  it  was  held 
that  in  a  suit  by  plaintiff  against  defendant,  to  set  aside  this 
sale  for  fraud,  and  for  an  account,  etc.,  an  averment  that  defend- 
ant is  indebted  to  plaintiff  on  an  account  in  a  sum  greater  than 
that  paid  by  defendant  for  the  mining  claim  is  in  effect  an  offer  to 
place  the  defendant  in  statu  guo.^^^ 

Circumstances  tending  to  show  fraud  in  reference  to  the  ad- 
journment of  a  sale  previously  noticed,  under  proceedings  which 
had  been  subsequently  abandoned  and  proceedings  commenced 
anew,  are  held  not  to  amount  to  fraud  in  the  sale.^^'^  Fraudulent 
representation  or  deceit,  accompanied  by  damage,  constitutes  a 
good  ground  of  action  in  respect  to  a  sale  of  lands, ^^^  and  a  recov- 
ery by  the  rightful  owner  against  the  buyer  is  conclusive  against 
the  fraudulent  seller,  ^^g  jf  an  owner  stands  by  and  suffers  an 
innocent  person  to  be  misled  by  his  silence,  it  is  fraud  upon  the 
purchaser.i^''  But  the  mere  fact  of  a  wife  remaining  silent  as 
to  her  rights  is  not  a  circumstance  sufficient  to  affect  her  with 
the  fraud.i^i  But  a  silent  partner  who  did  not  know  nor  assume 
to  know  as  to  the  truth  of  a  statement  of  the  condition  of  the 
firm  made  by  one  of  his  copartners  is  not  liable  for  fraud  effected 
by  such  statement,^*2 

§  6867.  Sale  under  warranty. — Under  the  forms  of  pleading 
at  common  law,  the  vendee  of  chattels,  sold  with  a  warranty  of 
title,  could,  on  a  breach  of  the  warranty,  recover  damages  in 
assumpsit,  or  he  might  sue  in  an  action  on  the  case  for  deceit,  if 

135  Ahrens  v.  Adler,  33  Cal.  608.  139  Barney    v.    Dewey,    13    Johns. 

136  Vvatts   V.    White,    13    Cal.    321.       224,  7  Am.  Dec.  372. 

For  complaints  to  set  aside  guardian's  140  The   Sarah   Ann,   2   Snmn.   206, 

sale  as  fraudulent,   see   Clark  v.   Un-  Fed.   Cas.  No.   12342;     aflBrmed,   New 

derwood,  17  Barb.  202.  England  Ins.   Co.  v.   The  Sarah  Ann. 

137  Leet    V.    McMaster,    51    Barb.  13  Pet.  387,  10  L.  Ed.  213. 

236.  1*1  Bank  of  United  States  v.  Lee, 

138  Crandal  v.   Bryan,   5   Abb.   Pr.       13  Pet.  107,  10  L.  Ed.  81. 

162;     Clark   v.   Baird,   9   N.   Y.    183.  142  Chamberlin  v.  Prior,   2   Keyes, 

See  Van  De  Sande  v.  Hall,  13   How.      539. 
Pr.  458. 
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there  had  been  deceit,  as  well  as  a  warranty  of  title;  but  in 
either  case  he  must  plead  specially.^^^ 

§  6868.  Title  does  not  pass. — Where  goods  are  sold  upon 
■credit,  upon  representations  that  left  the  impression  on  the  seller 
that  the  buyer  possessed  mining  claims  which  were  of  themselves 
an  "immense  fortune,"  and  these  representations  were  false,  no 
title  to  the  goods  passed  to  the  buyer.i**  One  may  rely  upon 
the  representations  of  a  seller  as  to  his  ownership  of  personal 
property.i^^  The  grantee  in  a  deed,  delivery  of  which  is  secured 
by  fraud,  does  not  pass  title  which  can  be  conveyed  to  a  bmia  fide 
purchaser  for  value.^^^ 

§  6869.  Sale  by  wife. — While  property  after  a  sale  under  a 
foreclosure  was  subject  to  redemption,  the  wife,  by  her  quitclaim 
deed,  conveyed  all  her  interest  in  it  to  S.  for  an  inadequate  con- 
sideration, and  immediately  thereafter  S.  conveyed  it  to  C,  who 
furnished  the  money  which  was  paid  to  the  wife.  It  was  held  that 
she  is  not  entitled  to  rescind  the  contract  of  sale.^^'''  The  rights 
of  the  wife  in  the  homestead  cannot  be  prejudiced  by  fraudulent 
acts  of  the  husband,  where  she  did  not  participate.^*^ 

§  6870.  Statute  of  limitations. — A  cause  of  action  on  the 
ground  of  fraud  is  barred  after  three  years  from  the  perpetration 
of  the  fraud.  1^^  If  the  plaintiff  wishes  in  such  case  to  bring 
himself  within  the  exception  of  the  statute,  he  must  allege  the 
fact  of  a  discovery  of  a  fraud  at  a  period  bringing  him  within 
the  exception. 1^**  The  complaint  should  also  aver  that  the  acts 
constituting  the  fraud  had  been  discovered  within  three  years; 
but  if  the  replication  contains  this  averment,  and  this  issue  is 
tried  without  objection,  the  irregularity  in  the  answer  of  pre- 
senting the  issue  will  be  disregarded.!^^  If  plaintiff  alleges  fraud 
to  have  been  committed  more  than  three  years  before  the  com- 
mencement of  his  action,  to  bring  himself  within  the  exception 

143  Miller  v.   Van   Tassel,   24  Cal.           148  Barber  v.  Babel,  36  Cal.  11. 
463.  149  Carpentier  v.   Oakland,  30  Cal. 

144  Bell  V.  Ellis,  33  Cal.  620.  444. 

145  Crandall  v.  Parks,  152  Cal.  772,  150  Id.     See   Cal.   Code   Civ.   Proc, 
93  Pac.  1018.  §  338,  subd.  4;  Lady  Washington  etc. 

146  Burns  v.  Kennedy,  49  Or.  588,       Co.  v.  Wood,  113  Cal.  482,  45  Pac.  809. 
90  Pac.  1102.  151  Boyd  v.  Blankman,  29  Cal.  20, 

147  Perkins  v.  Center,  35  CaL  713.      87  Am.  Dec.  146. 
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of  the  statute,  he  must  allege  the  fact  of  a  discovery  at  a  period 
bringing  him  Mathin  the  exception. 1^2 

§  6871.  Jurisdiction. — Courts  of  law  and  equity  have  concur- 
rent jurisdiction  of  fraud  in  many  cases  ;^^3  to  enforce  a  bond 
canceled  by  the  obligee  in  consequence  of  fraud  practiced  by 
the  obligor.i^^  On  account  of  the  difficulties  in  adjusting  the 
rights  and  equities  of  the  parties  at  law,  a  court  of  law  refuses 
to  open  the  question  of  fraud,  in  the  consideration  or  in  the  trans- 
action out  of  which  the  consideration  arises,  in  a  suit  upon  a 
sealed  instrument.^^^  Fraud  is  a  well-recognized  ground  of 
equitable  jurisdiction.^^^  In  both  equity  and  law,  fraud  and 
injury  must  concur  to  furnish  ground  for  judicial  action. ^^'^ 
Courts  of  equity  may  direct  the  cancellation  of  a  contract  for 
fraud  or  mistake,  or  may  reform  and  enforce  the  written  con- 
tract but  they  cannot  alter  the  actual  contract  intended  by  the 
parties.^^* 

§  6872.  Mistake. — It  is  not  true,  as  a  legal  proposition,  that 
a  mistake  is  constructive  fraud.  An  allegation  of  actual  fraud 
is  not  sustained  by  proof  of  a  mistake. ^^^  Where  in  a  negotia- 
tion for  the  sale  of  land  the  vendor  points  out  to  the  vendee,  as 
the  subject  of  the  proposed  sale,  land  belonging  to  another  per- 
son, and  the  vendee  accepts  a  deed  of  land  belonging  to  the 
vendor,  supposing  it  to  be  the  land  so  pointed  out.  he  may 
recover  damages  for  the  misrepresentation,  without  proof  of  any 
fraudulent  intent.^®" 

§  6873.  Mistake  of  law. — A  mistake  of  law  constitutes  a  mis- 
take, within  the  meaning  of  the  code  provisions,  only  when  it 

152  Sublette  v.  Tinney,  9  Cal.  423;  155  Hartshorn  v.  Day,  19  How.  211, 
Boyd  V.  Blankman,  29  Cal.  20,  87  Am.  15  L.  Ed.  605 ;  overruling  Day  v. 
Dec.  146;  Carpentier  v.  City  of  Oak-  New  England  Car  Spring  Co.,  3 
land,  30  Cal.  444.  See  Moore  v.  Liv.  Law  Mag.  44,  Fed.  Cas.  No. 
Moore,  56  Cal.  89;    Williams  v.  Den-  3688. 

nison,  94  Cal.  540,  29  Pac.  946.  156  Atkins  v,  Dick,  14  Pet.  114,  10 

153  Swayze  v.  Burke,  12  Pet.  11,  9       L.  Ed.  378. 

L.    Ed.     980;      Ehoades    v.    Selin,    4  157  Clarke   v.   White,    12   Pet.    178, 

Wash.  C.  C.  715,  Fed.  Cas.  No.  11740;  9  L.  Ed.  1046. 

Seabury  v.   Field,   1   McAll.   60,   Fed.  158  Brooks    v.    Stolley,    3    McLean, 

Cas.    No.    12575;     McMuUin    v.    San-  523,  Fed.  Cas.  No.  1962. 

ders,  79  Va.  356;    Stockton  v.  Ander-  159  Mercier  v.  Lewis,  39  Cal.  532; 

son,  40  N.  J.  Eq.  486,  4  Atl.  642.  Connell    v.    El    Paso    Gold    Min.    etc. 

154  United   States   v.    Spaulding,   2  Co.,  33  Colo.  30,  78  Pac.  677. 
Mason,   478,   Fed.    Cas.   No.    16365.  160  Bird  v.  Kleiner,  41  Wis.  134. 
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arises  from — 1.  A  misapprehension  of  the  law  by  all  parties,  all 
supposing  that  they  knew  and  understood  it,  and  all  making 
substantially  the  same  mistake  as  to  the  law ;  or  2.  A  misappre- 
hension of  the  law  by  one  party,  of  which  the  others  are  aware 
at  the  time  of  contracting,  but  which  they  do  not  rectify.^^^ 

§  6874.  Misapplication  of  money.— All  persons  in  interest 
must  be  joined  in  a  suit  against  a  party  for  misapplication  of 
money  collected  by  him.^^^  ^  charge  of  embezzlement,  and 
praying  that  defendant  be  adjudged  guilty  of  fraud,  and  for 
judgment  and  execution  against  his  person  and  property,  is 
insufficient  to  sustain  a  verdict  convicting  the  defendant  of 
fraud.  1^3  The  facts  which  constitute  the  fiduciary  capacity,  its 
nature  and  extent,  should  be  stated  in  direct  and  positive  terms. 
It  is  necessary  in  such  case  to  charge  not  only  that  defendant 
received  the  money  as  agent,  but  that  he  converted  it  in  the 
course  of  his  employment  as  such.  The  allegation  that  the 
defendant  collected  the  money  as  agent  or  attorney  in  fact  is,  in 
substance,  that  the  defendant  collected  the  money  as  agent,  or 
if  not  as  agent,  then  as  attorney  in  fact.^^*  The  embezzlement  by 
an  officer  of  a  national  bank  of  a  special  deposit  in  such  bank  is 
not  made  punishable  by  any  statute  of  the  United  States,  and 
may  therefore  be  punished  under  a  state  law.  Otherwise,  of  such 
embezzlement  of  the  property  of  the  bank.^^^ 

§  6875.  Leg-al  remedy  must  be  exhausted. — To  obtain  the  aid 
of  chancery  for  relief  against  a  fraudulent  judgment,  it  must 
be  shown  that  the  plaintiff  has  exhausted  all  proper  diligence  to 
defend  the  action  in  which  judgment  was  rendered.^*^^  Where 
the  complaint  contains  no  averment  showing  that  relief  could 
not  have  been  obtained  on  motion,  it  may  be  demurrable ;  but  if 
the  act  appears  on  the  record,  and  no  demurrer  be  interposed, 
but  defendant  goes  to  trial  on  the  merits,  the  objection  is 
waived.^^'^ 

§  6876.  When  action  lies. — It  is  a  well-settled  principle  that 
mistakes  in  written  instruments  may  be  corrected  in  a  court  of 
equity,  and  it  will  not  only  go  back  to  the  original  error  and 

161  Cal.  Civ.  Code,  §  1578.  164  Porter  v.  Hermann,  8  Cal.  623. 

162  Harris    v.     Schultz,    40     Barb.  165  State  v.  Tuller,  34  Conn.  280. 
315.  166  Riddle  V.  Baker,  13  Cal.  295. 

163  Porter  v.  Hermann,  8  Cal.  623.  167  Bibend  v.  Kreutz,  20  Cal.  109. 
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reform  it,  but  -will  administer  complete  justice  by  correcting  all 
subsequent  mistakes  Avhich  grow  out  of  and  were  superinduced 
by  the  first.^^^  When  the  fraudulent  representations  relate 
to  the  quantity  of  the  land,  it  is  immaterial  whether  the  sale  is 
in  gross  or  by  the  acrr.^^^ 

An  action  lies  for  a  false  and  fraudulent  representation 
whereby  another  has  suffered  damage.^'^**  And  the  question  of 
fraudulent  intent  is  a  question  of  fact  for  the  jury.^'^^  Such 
an  action  cannot  be  joined  with  a  cause  of  action  on  a  guaranty 
of  the  amount  of  purchase.^'^^ 

Where  money  or  property  is  procured  upon  credit  by  fraud, 
an  action  of  debt  will  lie  before  the  term  of  credit  has  expired.^'^* 
And  where  money  is  fraudulently  obtained  on  a  promissory 
note,  a  suit  brought  to  recover  the  money,  disregarding  the 
note,  is  not  an  affirmance  of  the  note.^'^^  Any  false  misrepre- 
sentation or  artifice  by  a  purchaser  of  goods,  if  the  seller  is 
thereby  induced  to  part  with  them,  which  otherwise  he  would 
not  have  done,  will  invalidate  the  sale,  whether  the  purchaser 
is  solvent  or  insolvent.  A  sale  of  goods  on  credit  will  be  avoided 
where  the  buyer,  knowing  himself  insolvent,  purchases  with 
the  intention  of  not  paying  for  them,  although  no  false  represen- 
tations were  made  by  him.^'^^ 

§  6877.  Election  of  remedy — Rescission  or  affirmation. — 
There  is  no  rigid  and  inexorable  rule  of  estoppel  as  to  the  elec- 
tion of  remedy  in  cases  of  fraud.  An  election  to  disaffirm  a  con- 
tract induced  by  fraud,  and  an  effort  to  obtain  a  rescission  of  it, 
will  not,  if  resisted,  and  especially  if  rendered  impossible  or 
difficult  or  of  doubtful  advantage  by  the  act  of  the  guilty  party, 
bar  an  action  and  judgment  for  damages  based  upon  affirmance 
of  the  contract.i'^     One  defrauded  in  a  contract  of  settlement 

168  Quivey  v.  Baker,  37  Cal.  465.  173  Hill  v.  Perrott,  3  Taunt.  274; 
See  Humphreys  v.  Hurtt,  20  Hun,  398.       Foster  v.  Stewart,  3  Mau.  &  Sel.  191 ; 

169  Thomas  v.  Beebe,  25  N.  Y.  244.       Seaver   v.    Dingley,    4    Greenl.    (Me.) 
i"0  Marshall  v.   Buchanan,  35   Cal.       306;   Willson  v.   Foree,  6  Johns.   110, 

264,  95  Am.  Dec.  95.  5    Am.    Dec.    195;     1    Com.    on    Con. 

171  Tully  V.  Harloe,  35  Cal.  302,  95      38. 

Am.   Dec.    102.      The   principles  upon  174  Gibson   v.   Stevens,   3   McLean, 

which    the    action    is   based,    and    the  551,  Fed.  Cas.  No.  5401. 
authorities  which  support  it,  collected  175  KJopenstein  v.  Mulcahy,  4  Not. 

in  Addington  v.  Allen,  11  Wend.  374.  296. 

172  Bat  see  Kobinson  v.  Flint,  7  176  Montgomery  v.  McLaury,  143 
Abb.  Pr.  393,  note.  Cal.  83,  76  Pac.  964. 
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may  either  rescind  and  restore  what  he  received,  and  recover 
what  he  parted  with,  or  he  may  affirm  the  contract  and  sue  for 
damages  for  the  fraud,  but  he  cannot  have  both.^^'^ 

In  an  action  for  damages  for  deceit  in  an  exchange  of  prop- 
erty, the  rules  of  rescission  are  not  applicable,  and  asking  for  the 
cancellation  of  a  note  and  mortgage  given  in  the  trade  is  not 
an  attempt  to  rescind  the  exchange.^'^s  Continuing  to  make 
payments  upon  such  a  mortgage  is  a  waiver  of  the  right  of 
rescission.i'^9  The  defrauded  one  must  exercise  his  election 
to  rescind  with  reasonable  promptness  after  discovering  fraud  as 
to  any  material  matter.  He  then  has  notice  that  he  may  have 
been  defrauded  in  all  material  matters.^^" 

§  6878.  Relief  from  fraud. — A  party  defrauded  may  rescind 
and  restore  within  a  reasonable  time  all  the  value  which  he  has 
received  under  the  contract,  or  he  may  affirm  it  and  sue  for 
damages.i^i  In  actions  for  relief  against  fraud,  the  fraud,  and 
not  the  discovery,  is  the  substantive  cause  of  action.^^^  Relief 
will  not  be  afforded  upon  the  ground  of  fraud,  unless  it  be 
made  a  distinct  allegation  in  the  bill,  so  that  it  may  be  put  in 
issue, 1^3  And  allegations  of  fraud  in  a  bill,  which  allegations 
are  subsequently  withdrawn,  cannot  aid  the  jurisdiction.^^^ 

§  6879.  Return  of  purchase  money. — "When  a  plaintiff  is  in 
a  condition  to  rescind  a  contract,  he  may  recover  back  in 
assumpsit  the  money  paid  on  it.^^^  Where  an  action  is  in  dis- 
affirmance of  a  contract  to  recover  back  the  price  paid,  and  it 
appears  that  the  plaintiff  has  complied  up  to  the  time  of  elect- 
ing to  rescind,  tender  or  offer  of  the  money  which  would  have 
been  due  on  completion  is  not  essential.^^^  Where  an  action  is 
in  affirmance  of  a  contract,  an  offer  of  readiness  to  pay  is  ma- 
terial. A  sufficient  allegation  of  return  is,  "that  on  [etc.],  as 
soon  as  he  had  ascertained  that  the  said  misrepresentations  were 

177  Westerfeld  v.  New  York  Life  Tuohy,  107  Cal.  243,  40  Pac.  386. 
Ins.  Co.,  129  Cal.  68,  58  Pac.  92,  61  182  Sublette  v.  Tinney,  9  Cal.  423; 
Pac.  667.  Carpentier  v.  Oakland,  30  Cal.  444. 

178  Barbour  v.  Flick,  126  Cal.  628,  1S3  Noonan  v.  Lee,  2  Black,  499,  17 
59  Pac.  122.  L.  Ed.  278. 

179  Harrington  v.  Patorson,  124  Cal.  184  Adams  v.  Preston,  22  How.  473, 
542,  57  Pac.  476.  16   L.    Ed.    273. 

180  Evans  v.  Duke,  140  Cal.  22,  73  185  Crossgrove  v.  Hinamelrich,  54 
Pac.  732.  Pa.  St.  203. 

181  Buena    Vista   F.    &    V.    Co.    v.  186     Id. 
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untrue,  he  demanded  of  defendant  a  return  of  said  .  .  .  dol- 
lars, which  the  defendant  refused,  and  still  refuses." 

§  6880,    Disavowal     of     sale — Essential     allegations, — On     a 

fraudulent  purchase,  tie  seller  may  disavow  the  sale  and  reclaim 
the  goods,  or  affirm  the  sale  and  sue  for  their  price;  and  in  the 
latter  case  it  seems  that  an  injunction  may  be  granted  under 
section  219  of  the  New  York  code,  restraining  the  buyer  from 
disposing  of  the  goods.^sT  j^  ^eed  not  be  alleged  that  the 
transferee  received  the  goods  without  notice  or  without  con- 
sideration. He  must  prove  that  he  paid  value  and  acted  in 
good  faith.188  jje  who  would  rescind  a  sale  for  fraud  must  act 
diligently  upon  discovering  the  fraud,  and  must  show  himself 
not  only  willing  but  able  to  return  the  property  received  by 
him.189 

§  6881.  Injunction. — Where  the  transfer  has  already  been 
made,  none  but  a  judgment  creditor  can  restrain  a  disposition 
of  the  property  by  the  fraudulent  assignee.!^® 

§  6882,  Condonation  of  fraud. — If  the  vendee  of  property 
discovers  that  he  has  been  defrauded  before  he  has  paid  the 
purchase  price,  and  with  that  knowledge  accepts  a  conveyance, 
he  cannot  refuse  to  pay;  and  if  he  has  paid,  cannot  maintain  an 
action  for  deceit.^^^  Fraud  may  be  condoned  by  seeking  favors 
of  the  defrauding  party  after  discovery  of  the  fraud  ;i^2  \y^i 
soliciting  a  loan  that  was  promised  at  the  time  of  the  trade,  and 
accepting  a  deed  to  the  water-right  to  the  land,  with  the  repay- 
ment of  the  water-tax  assessment,  is  not  sufficient  to  make  a 
condonation.^33 

§  6883.  Fraud  upon  court, — A  complaint  in  an  action  by  a 
creditor  of  the  estate  of  a  decedent  to  set  aside  an  order  setting 
apart  a  probate  homestead  to  the  defendant  as  the  widow  of  a 

187  Malcolm  v.  Miller,  6  How,  Pr.  Bayaud  v.  Fellows,  28  Barb.  451; 
456;  Erpstein  v.  Berg,  13  How,  Pr.  Perkins  v.  Warren,  6  How.  Pr.  341; 
91.  Sebring  v.  Lant,  9  How.  Pr.  346. 

188  Tallman  v.  Turck,  26  Barb.  191  Kingman  Co.  v.  Stoddard,  85 
107.      Compare    Stevens   v.    Hyde,   32  Fed.  740,  29  C.  C.  A,  413. 

Barb.    171.  192  Schmidt    v.    Mesmer,    116    Cal. 

1S9  Toby  V.  Oregon  etc,  E.  E.  Co.,  267,  48  Pac.  54. 
98  Cal.  490,  33  Pac.  550.  193  Montgomery    v.    McLaury,    143 

190  Eeubens  v.  Joel,  13  N,  Y.  488;  Cal.  92,  76  Pac.  964. 
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deceased,  which  charges  a  willful  suppression  of  a  material 
truth  and  the  suggestion  of  a  falsehood  by  the  defendant,  with 
intent  to  deceive  and  mislead  the  court,  to  the  prejudice  of  the 
creditors  of  the  estate,  and  avers  that  such  suppression  and 
suggestion  had  the  intended  effect,  to  the  injury  of  the  plaintiff, 
who  was  one  of  such  creditors,  states  facts  constituting  fraud, 
of  which  the  plaintiff  is  entitled  to  complain. ^^^  If  the  plaintiff 
relies  on  fraud  and  deception  practiced  on  the  court  in  the  mat- 
ter of  evidence,  the  complaint  must  show  that  he  was  thereby 
defrauded  of  his  opportunity  to  defend,  and  that  his  defense 
would  otherwise  have  been  effectual. ^^^  A  party  must  show 
that  he  has  exhausted  all  proper  diligence  to  defend  in  the  suit 
in  which  judgment  was  rendered. 

§  6884.  Fraud,  how  alleged. — Where  a  creditor  files  a  bill  to 
cancel  and  set  aside  a  judgment  rendered  against  his  debtor 
on  the  ground  that  it  is  fraudulent,  it  is  not  sufficient  to  aver 
in  general  terms  that  said  judgment  or  conveyance  was  fraudu- 
lent ;  the  facts  and  circumstances  constituting  the  alleged  fraud 
must  be  set  forth.  And  if  he  wishes,  in  addition,  to  reach  the 
property  of  the  debtor  and  have  it  applied  in  satisfaction  of  his 
demand,  the  complaint  must  aver  either  that  the  plaintiff  has 
acquired  a  lien  on  the  property  he  seeks  to  reach  or  that  he  has 
recovered  a  judgment  upon  which  an  execution  has  been  issued 
and  returned  and  no  property  found.^^^  Where  plaintiff  alleged 
that  he  was  satisfied  that  defendant  secured  certain  property 
through  fraud,  the  issue  tendered  was  immaterial  in  not  pre- 
senting a  point  upon  which  the  case  could  be  decided  upon  its 
merits. ^^'^ 

§  6885.  Setting  aside  judgment — Fraud  and  mistake  of  attor- 
ney.— A  complaint  in  an  equitable  action  to  set  aside  a  judg- 
ment and  to  obtain  a  new  trial  on  the  ground  that  by  the  negli- 
gence, fraud,  and  mistake  of  plaintiff's  attorney  plaintiff  had 
lost  his  right  to  appeal  from  such  judgment,  which  makes  no 
charge  of  fraud  against  the  defendant,  nor  of  collusion  between 
defendant  and  plaintiff's  attorney,  nor  that  the  plaintiff  did  not 
have  a  fair  and  impartial  trial,  does  not  state  facts  sufficient 

194  "Wickersham  v.  Comerford,  96  196  Castle  v.  Bader,  23  Cal.  75.  See, 
Cal.  433,  31  Pac.  358.                                     also,  Snow  v.  Halstead,  1  Cal.  359. 

195  Riddle  V.  Baker,  13  CaL  295.  197  Snow  v.  Halstead,  1  Cal.  361. 
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to  constitute  a  cause  of  action. ^^^  A  party  is  not  confined  to 
his  remedy  by  statute,  but  may  resort  to  a  court  of  equity  for 
relief  against  a  judgment  obtained  by  fraud  or  surprise.^^^ 

§  6886.  Allegations  of  complaint. — The  complaint  in  an 
action  for  deceit  or  fraud  in  the  purchase  or  sale  of  property, 
induced  or  procured  by  false  representations,  should  aver  their 
falsity,  and  that  they  were  made  with  the  intent  to  deceive  the 
plaintiff,  and  induce  him  to  make  the  purchase  in  question,  and 
that  they  did  induce  such  trade  to  the  plaintiff's  injury.^oo  The 
plaintiff  must  in  substance  aver  not  only  that  the  defendant 
made  the  representations  to  induce  the  plaintiff  to  purchase, 
but  that  they  were  intended  to  defraud  or  deceive  him.^o^  Thus 
where  a  complaint  alleged  that  at  the  sale  and  transfer  of  a  note 
and  mortgage  "the  defendant  represented  to  the  plaintiff  that 
said  mortgage  was  good,  and  a  valid  security  for  the  payment 
of  said  note,  and  the  plaintiff  supposed  and  verily  believed  at 
the  time  he  bought  the  same  as  aforesaid  the  said  mortgage  to 
be  good,  and  that  it  was  a  valid  and  sufficient  security,"  etc., 
it  was  held  to  be  a  sufficient  allegation  that  the  plaintiff  pur- 
chased on  the  faith  of  the  defendant's  representations, -^2  qj^j 
averring  "that  defendant  falsely  pretended  to  be  the  owner" 
of  a  certain  chattel,  and  "that  he  fraudulently  sold  it  to  the 
plaintiff,  whereby  he  became  liable,"  fixes  the  gravamen  of  the 
action  as  fraud.^^^  ^  complaint  alleging  that  plaintiff  was 
induced  to  purchase  a  certain  tract  of  land  by  the  false  repre- 
sentations of  defendant  that  she  owned  it,  which  she  knew  to 
be  false,  and  which  was  made  by  her  with  intent  to  deceive, 
is  sufficient  in  suit  for  damages,^^*  as  is  also  a  complaint  alleg- 
ing that  defendant  fraudulently  represented  to  plaintiff  that 
his   mining   location    was   valid,   that   its    discovery-shaft    was 

198  Davis  V.  Chalfant,  81  Cal.  627,  200  Barber  v.  Morgan,  51  Barb. 
22  Pac.  972.                                                      116. 

199  Carpentier  v.  Hart,  5  Cal.  407.  201  Id. 

For  a  complaint  to  set  aside  a  judg-  202  Hahn  v.  Doolittle,  18  Wis.  196, 

ment  on  the  ground  of  newly  discov-  86  Am.  Dec.  757. 

ered    evidence,    and    for    fraud,    see  203  Edick   v.    Crim,   10   Barb.    445. 

Munn  V.  Worrall,  16  Barb.  221;  Hamel  See  McGovern  v.  Payn,  32  Barb.  83. 

V.   Grimm,   10   Abb.   Pr.   150.     To  re-  That   actions   of   this   description   are 

strain  a  corporation  from  enforcing  a  founded  on  the  fraud,  and  not  on  the 

judgment,  on  the  ground  that  it  haa  contract,    see   McDuffie   v.    Beddoe,    7 

ceased  to  be  a  corporation,  see  Suth-  Hill,  578. 

erland    v.    Lagro    etc.    Co.,    19    Ind.  204  Hoffman  v.  Kirbj,  136  Cal.  26, 

192.  68  Pac.  321. 
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within  its  exterior  boundaries,  that  the  representations  were 
false,  and  made  with  intent  to  mislead  plaintiff,  who  relied 
thereon  and  purchased  the  mine,  which  it  would  not  have  done 
had  it  known  that  the  discovery-shaft  was  on  a  previously  pat- 
ented lode.-^^  The  action  may  be  maintained  though  there  was 
no  consideration.-"^  The  averment  of  price  paid  goes  only  to 
the  amount  of  damages. 

A  sale  made  upon  a  valuable  consideration  is  not  vitiated  by 
the  fraudulent  purpose  of  the  grantor,  unless  the  grantee  be 
chargeable  with  notice  of  such  intention.  And  a  pleading  setting 
up  fraud  in  such  case,  which  fails  to  charge  the  grantee  with 
notice  or  knowledge  of  the  grantor's  fraudulent  design,  is 
defective.207 

§  6887.  Averment  of  fraud. — A  general  averment  that  the 
officers  of  a  corporation  acted  "with  intent  to  deceive  and  de- 
fraud those  who  might  become  purchasers  and  owners  of  the 
stock,"  was  held  sufficient  on  demurrer.^os  Alleging  that  one 
"falsely  and  fraudulently  represented"  a  thing  to  be  what  it 
was  not  is  not  enough.  Knowledge  or  intent  to  deceive  on  the 
part  of  the  defendant  must  be  alleged.-"^  A  general  allegation 
of  fraud  will  not  be  regarded. ^i"  The  facts  constituting  con- 
structive fraud  must  be  set  out  the  same  as  in  case  of  actual 
fraud. 211 

§  6888.  Time  must  be  alleged. — There  must  be  distinct  aver- 
ments as  to  the  time  when  the  fraud,  mistake,  concealment,  or 
misrepresentation  was  discovered,  and  what  the  discovery  is,  so 
that  the  court  may  clearly  see  whether  by  the  exercise  of  ordinary 
diligence  the  discovery  might  not  have  been  before  made.212 

§  6889.  Knowledge  and  intent. — A  complaint  which  fails  to 
allege  that  the  representations  were  made  by  defendant  with 

205  Connell  v.  El  Paso  Gold  Min.  208  Morse  v.  Swits,  19  How.  Pr. 
Co.,  33  Colo.  30,  78  Pac.  677.  275. 

206  Barney  v.  Dewey,  13  Johns.  224,  2-09  Mabey  v.  Adams,  3  Bosw.  346. 
7  Am.  Dec.  372;  Corwin  v.  Davidson,  210  Oroville  etc.  E.  E.  Co.  v.  Super- 
9  Cow.  22.  visors,  37  Cal.  354. 

207  Seeleman  v.  Hoaa^land,  19  Colo.  2il  Feeney  v.  Howard,  79  Cal.  529, 
231,  34  Pac.  995.  See  De  Votie  v.  12  Am.  St.  Eep.  162.  21  Pac.  984,  4 
McGerr,  15  Colo.  467,  22  Am.  St.  L.  E.  A.  826;  Bickle  v.  Irvine,  9 
Rep.  426,  24  Pac.  923;  Grimes  v.  Hill,  Mont.  251,  23  Pac.  244. 

15  Colo.  359,  25  Pac.  698;   Prewit  v.  212  atearns   v.   Page,   7   How.    819, 

Wilson,  103  U.  S.  22,  26  L.  Ed.  360.  12  L.  Ed.  928. 
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knowledge  of  their  falsity,  and  with  intent  that  plaintiff  should 
act  thereon,  is  bad  on  demurrer.^is  if  positively  or  recklessly 
made  without  knowledge,  such  averment  must  be  made.^^^ 

§  6890.  Facts  must  be  alleged. — A  bill  for  relief  on  the 
ground  of  fraud  must  be  specific  in  stating  the  facts  which 
constitute  the  fraud.  It  is  not  sufficient  to  charge  fraud  in 
general  terms. ^^^  Something  more  than  mere  innuendo  or 
inference  is  required;  it  should  appear  that  defendant  made  a 
representation  intending  plaintiff  to  act  upon  it;  that  it  was 
false,  that  plaintiff  believed  it,  acted  upon  it,  and  was  dam- 
aged.^i^  And  without  the  averment  of  such  facts,  the  expres- 
sions "fraudulently,"  "deceitfully,"  or  "by  mistake,"  will  not 
bring  the  case  within  the  equitable  jurisdiction,  even  on  a 
demurrer  to  the  bill.^i'^  In  imputing  fraud,  the  term  itself  need 
not  be  used  if  the  facts  stated  amount  to  it.^is  No  allegation 
of  fraud  is  necessary  in  the  complaint  in  an  action  founded  on 
a  warranty  deed.  Any  allegation  of  fraud  in  such  complaint, 
when  not  essential,  may  be  disregarded.^i^  In  case  of  a  war- 
ranty, the  scienter  need  not  be  alleged. -^^  But  the  fraud  or 
deceit  must  be  substantially  alleged. 221  It  is  not  necessary,  how- 
ever, to  set  out  in  detail  all  the  minute  facts  in  the  case,  as  the 
ultimate  facts,  and  not  the  evidence,  should  be  pleaded.222     The 

Z13  Colorado  Springs  Co.  v.  Wight,  stated,    see   Kobinson   v.    Dolores   etc. 

44  Colo.  179,  96  Pac.  820;  Kemmerer  Canal  Co.,     2  Colo.  App.   17,  29  Pac. 

V.  Pollard,  15  Idaho,  34,  96  Pac.  206;  750.     See  Price  v.  Utah  etc.  Ey.  Co., 

Connell  v.  El  Paso  Gold  Min.  Co.,  33  4  Utah,  72,  6  Pac.  528. 

Colo.  30,  78  Pac.  677.  216  Butte   Hardware   Co.   v.    Knox, 

214  Northwestern  S.  S.  Co.  v.  Dex-  28  Mont.  Ill,  72  Pac.  301;  Power  & 
ter  Horton  &  Co.,  29  Wash.  565,  70  Bro.  v.  Turner,  37  Mont.  521,  97 
Pac.    59;    Nash   v.    Eosesteel,    7    Cal.  Pac.    950. 

App.  504,  94  Pac.  850.  217  Magniac  v.  Thompson,  2  Wall. 

215  Kent  V.  Snyder,  30  Cal.  666;  Jr.  209,  Fed.  Cas.  No.  8957,  15  How. 
Castle  V.  Bader,  23  Cal.  65;  Moore  v.       281,  14  L.  Ed.  696. 

Greene,  19  How.  69,  15  L.  Ed.  533;  218  Attorney-General  v.  Corporation 
Beaubien  v.  Beaubien,  23  How.  190,  of  Poole,  4  Myl.  &  Cr.  (18  Eng.  Ch.) 
16L.  Ed.  484;  Parley's  Park  S.  M.  Co.  17;  S.  C.  (8  L.  J.,  N.  S.),  Ch.  27; 
V.  Kerr,  3  Utah,  235,  2  Pac.  709 ;  Eas-  Whittlesey  v.  Delaney,  73  N.  Y.  571. 
mussen  v.  McKnight,  3  Utah,  315,  3  219  Quintard  v.  Newton,  5  Eob.  72. 
Pac.  83;  Ockendon  v.  Barnes,  43  Iowa,  220  Holman  v.  Dord,  12  Barb.  336. 
615;  Hale  v.  Walker,  31  Iowa,  344,  7  221  Cade  v.  Head  Camp  etc."  Wood- 
Am.  Eep.  137;  Williams  v.  First  men  of  the  World,  27  Wash.  218,  67 
Presb.  Soc,  1  Ohio  St.  478;  Leaven-  Pac.  603;  Everston  v.  Miles,  6  Johns, 
worth  etc.  E.  E.  Co.  v.  Douglas  Coun-  138 ;  Zabriskie  v.  Smith,  13  N.  Y.  322, 
ty,  18  Kan.  169;  Clark  v.  Dayton,  6  64  Am.  Dec.  551;  Cazeaux  v.  Mali,  25 
Neb.  192.  That  particular  fraudu-  Barb.  578. 
lent  acts  should  be  pointed  out  and          222  Cumminga     ▼.     Thompson,     18 
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burden  of  charging  as  well  as  of  proving  fraud  is  on  the  party 
alleging  it.  Mere  conclusions  will  not  avail.223  A  general 
allegation  that  the  grantee  procured  the  deed  by  false  and 
fraudulent  representations  and  practices,  and  by  undue  and 
improper  influence,  is  insufficient,  without  stating  the  nature 
of  the  alleged  representations.224  Where  upon  the  facts  the  law 
adjudges  fraud,  still  it  is  not  therefore  indispensable  that  the 
complaint  should  in  terms  allege  fraud,  and  its  omission  does 
not  substantially  vary  the  cause  of  action.225  Fraud,  when  relied 
upon,  must  be  pleaded;  that  is,  the  facts  constituting  the  fraud 
must  be  set  forth.  The  decisions  in  support  of  this  rule  are 
very  numerous.^^s  Fraud  must  be  alleged  whenever  it  consti- 
tutes an  element  of  a  cause  of  action  or  of  a  defense  which  is  of 
an  affirmative  nature,  and  invoked  as  conferring  a  right  against 
the  opposite  party.-^^  But  this  rule  does  not  require  or  justify 
a  minute  detail  of  all  conversations  by  which  the  fraudulent 
representations  are  proven,  and  it  is  sufficient  to  aver  the  fraud 
in  substance  and  legal  effect  as  proven,  and  when  so  averred 
corroborative  statements  may  be  shown. 228  Although  a  pleading 
may  not  in  direct  terms  allege  fraud,  yet,  if  the  acts  constituting 
the  fraud  are  set  forth,  the  pleading  sufficiently  alleges  fraud 
to  admit  of  proof  thereunder.229  And  it  is  sufficient  to  set  forth 
the  facts  constituting  the  fraud  in  ordinary  and  concise  lan- 
guage.220  A  fraudulent  intent  is  one  of  the  facts  constituting 
actual  fraud,  and  must  be  alleged,  but  it  is  enough  to  allege  it 
in  general  terms.23i  The  pleading  alleging  the  discovery  of  the 
fraud  should  state  the  ultimate   facts,   and  not  the  probative 

Minn.  246;  Cowin  v.  Toole,  31  Iowa,  283,    28    Pac.    1045.      See    People    ▼. 

513;     Singleton    v.    Scott,    11    Iowa,  McKenna,  81  Cal.  158,  22  Pac.  488; 

589.  Burris  v.  Adams,  96  Cal.  664,  31  Pac. 

223  Butler  V.  Viele,  44  Barb.  166.  565;     De   Votie  v.   McGerr,   15   Colo. 

224  Id.  467,   22   Am.   St.   Rep.   426,   24  Pac. 

225  Sharp  V.  Mayor  of  New  York,  923. 

40  Barb.  256.  228  Hick  v.   Thomas,   90   Cal.   289, 

226  Kemmerer  v.  Pollard,  15  Idaho,      27  Pac.  208,  376. 

34,    96   Pac.    206;    Hoyt   v.   Clarkson,  220  Rathbone  v.  Frost,  9  Wash.  162, 

23    Or.    51,   31    Pac.    198 ;    Misner   v.  37  Pac.  298 ;  Andrews  v.  King  County, 

Knapp,  13  Or.  135,  57  Am.  Rep.  6,  9  1  Wash.  46,  22  Am.  St.  Rep.  136,  23 

Pac.  65;  Gray  v.  Galpin,  98  Cal.  633,  Pac.  409. 

33  Pac.  725 ;  Howard  V.  Pensacola  etc.  230  Woodroof    v.    Howes,    88    Cal. 

E.  R.  Co.,  24  Fla.  560,  5  South.  356;  184,  26  Pac.  111. 

Cosgrove  v.  Fisk,  90  Cal.  75,  27  Pac.  231  Id.;  Feeney  v.  Howard,  79  Cal. 

56;  People  V.  Healy,  128  111.  9,  15  Am.  525,    12    Am.    St.    Rep.    162,    21    Pac. 

St.  Rep.  90,  20  N,  E.  692.  984,  4  L.  R.  A.  826.     See  Sukeforth 

127  Wetherly    v.     Straus,     93    Cal.  v.  Lord,  87  Cal.  399,  25  Pac.  497. 
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facts  or  conclusions  of  law.232  And  an  allegation  of  fraud  is 
held  to  be  insufficient,  unless  the  facts  alleged  are  sufficient  to 
constitute  a  fraudulent  breach  of  duty.^^s 

§  6891.  Essential  averments. — The  intention  to  influence  the 
plaintiff  by  false  representations  should  be  alleged.234  The 
complaint  must  show  what  the  representations  were.^^s  And 
the  falsity  must  be  shown  to  have  existed  at  the  time  the  repre- 
sentations were  made.^se  That  he  falsely  and  fraudulently  rep- 
resented, etc.,  it  has  been  held  is  suf^cient  averment  of  knowl- 
edge that  his  representations  were  false.^^^  Where  goods  were 
sold  upon  the  false  representations  of  the  purchaser,  no  title 
to  them  passed  by  the  sale.^ss  But  such  false  representations 
will  not  avoid  the  sale  unless  it  appears  that  the  seller  was 
thereby  induced  to  do  that  which  he  would  probably  not  have 
done  but  for  them.^sa  To  recover,  the  fraud  must  have  been 
practiced  on  the  complainant. ^^o  And  no  recovery  can  be  had 
for  a  fraudulent  representation  without  allegation  and  proof 
of  damage. 2^1 

§  6892.  Averring  fraudulent  sale. — ^In  an  action  to  recover 
back  property  which  had  been  fraudulently  obtained  upon  credit, 
it  is  not  necessary  to  aver  that  the  plaintiff  tendered  back  the 
notes  received  of  the  purchaser.  The  fact  of  tendering  back 
such  notes  only  goes  to  show  that  the  plaintiff  has  not  affirmed 
the  contract  after  he  had  knowledge  of  the  fraud.^^z  Deceit 
on  the  part  of  the  defendant  and  damage  to  the  plaintiff  are 
the  cause  of  action,  without  alleging  that  the  defendant  reaped 

232  Lataillade  v.  Orena,  91  Cal.  238  Martin  v.  Levy,  Cal.  Sup.  Ct.,^ 
.565,  25  Am.  St.  Kep.  219,  27  Pac.  July  Term,  1869;  citing  Bell  v.  Ellis, 
924.  33  Cal.  620. 

233  Applegarth  v.  McQuiddy,  77  239  Klopenstein  v.  Mulcahy,  4  Nev. 
Cal.  408,  19  Pac.  692.  296. 

234  Connell  v.  El  Paso  Gold  Min.  240  Simpson  v.  Wiggins,  3  Woodb. 
Co.,  33  Colo.  30,  78  Pae.  677;  IToIT-  &  M.  413,  Fed.  Cas.  No.  12887.  The 
man  v.  Kirby,  136  Cal.  26,  68  Pac.  doctrine  of  fraud  in  sales  discussed  in 
321;  Cazeaux  v.  Mali,  25  Barb.  578.  Smith  v.  Eichards,  13  Pet.  26,  10  L. 

235  Wells  V.  Jewett,  11  How.  Pr.  Ed.  42;  Blydenburg  v.  Welsh,  Baldw. 
242.  331,  Fed.  Cas.  No.  1583.     See  Seele- 

236  Bell  V.  Mali,  11  How.  Pr.  254.  man   v.    Hoagland,    19    Colo.    231,   34 

237  Thomas  v.  Beebe,  25  N.  Y.  244;  Pac.  995. 

Bayard   v.   Malcolm,   2  Johns.   550,   3  24i  London  etc.  Ins.  Co.  v.  Liebes, 

Am.  Dec.  450.     Compare  Evertson  v.  105  Cal.  203,  38  Pac.  691;   Holton  v. 

Miles,  6  Johns.   138;    Paoton  v.  Hoi-  Noble,  83  Cal.  7,  23  Pac.  58. 

land,  17  Johns.  92,  8  Am.  Dec.  369.  242  King  v.  Fitch,  1  Keyes,  432. 
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any  benefit  or  advantage  therefrom.^^s  go  of  the  assertion  of 
a  falsehood  with  a  fraudulent  design,  when  a  direct  and  positive 
injury  arises  from  the  assertion.^^*  The  mere  insolvency  of  the 
purchaser  of  goods  on  credit,  although  well  known  to  himself, 
if  no  false  representations  are  made,  and  no  artifice  used,  will 
not  avoid  a  sale  to  him.^^s  If  the  complaint  states  the  represen- 
tations that  were  made,  stating  them  as  representations  of  facts, 
made  by  defendants  of  their  own  knowledge,  and  not  as  expres- 
sions of  opinion  or  belief,  that  they  were  false,  that  plaintiff 
relied  on  them,  and  that  he  suffered  damages  thereby,  they  will 
be  sufficient.246  j^  complaint  averring  a  fraudulent  agreement 
between  the  defendant  L.  and  another  (composing  a  firm)  and 
G.,  to  obtain  goods  on  G. 's  credit,  on  representations  made  by 
L.  of  G. 's  solvency,  and  that  the  representation  of  L.  and  the 
purchase  of  G.  "were  made  in  pursuance  of  such  fraudulent 
agreement,  and  were  a  device  and  contrivance,"  was  held 
sufficient.2^'^ 

§  6893.  Averment  of  restitution. — A  complaint  to  rescind 
notes  and  mortgages  upon  the  ground  of  fraud  in  their  procure- 
ment must  state  facts  showing  that  the  plaintiff  has  performed, 
or  offered  to  perform,  on  his  part  every  act  necessary  to  place  the 
defendant  in  as  good  situation  as  he  was  before  the  contract  was 
made,2*8  and  that  promptly  upon  discovery.^^a  A  complaint  to 
rescind  a  conveyance  on  the  ground  that  the  stock  of  goods 
taken  in  consideration  therefor  was  not  as  represented,  which 
shows  that  the  goods  were  delivered  to  the  plaintiff  as  agreed, 
but  fails  to  state  when  the  fraud  was  discovered,  or  that  the 
goods  were  returned  or  tendered  to  the  defendant,  is  bad  on 
general  demurrer.25<>    But  an  offer  to  restore  the  consideration 

243  White  V.  Merritt,  7  N.  Y.  352,  necessity  of  this  averment,  see  Zabris- 
57  Am.  Dec.  527.  kie  v.  Smith,  13   N.  Y.  330,  64  Am. 

244  Benton  v.  Pratt,  2  Wend.  385,  Dec.  551;  Addington  v.  Allen,  11 
20    Am.    Dec.    623.      For    the    proper  Wend.  386. 

mode  of  pleading  in  such  actions,  for  246  Sharp  v.  Mayor  of  New  York, 

fraudulently  inducing  third  person  to  40  Barb.  256. 

represent   an   insolvent   as   worthy   of  247  Ballard   v.    Lockwood,    1    Daly, 

credit,    see    Addington    v.    Allen,    11  158. 

Wend.  374.  248  Buena  Vista  etc.  Vineyard  Co. 

245  Klopenstein  v.  Mulcahy,  4  Nev.  v.  Tuohy,  107  Cal.  243,  40  Pac.  386. 
296.      See    Gainesville    Nat.    Bank    v.  249  McGue  v.  Kommel,  148  Cal.  539, 
Bamberger,   77    Tex.   48,   19   Am.    St.  83  Pac.  1000. 

Eep.    738,   13    S.   W.    959;    Morris   v.  250  Walker  v.  Pogue,  2  Colo.  App. 

Talcott,    96    N.   Y.    100.      As   to    the      149,  29  Pac.  1017. 
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of  a  deed  which  is  sought  to  be  set  aside,  if  averred  in  the  lan- 
guage of  the  statute,  is  sufficient  as  against  a  general  demurrer.^si 
An  averment  to  offer  to  reconvey  the  lands  in  respect  to  which 
plaintiff  has  been  defrauded,  on  condition  of  a  reconveyance 
from  the  defendant,  is  proper,  even  in  case  of  an  affirmance  of 
the  contract,  as  showing  a  willingness  to  do  equity. -^^  j^  com- 
plainant in  an  action  to  rescind  a  contract  for  purchase  of  land 
on  the  ground  of  fraud  must,  in  his  bill,  offer  to  return  the  land 
purchased.253  But  if  plaintiff  has  other  claims,  and  defendant 
is  unable  to  restore  some  of  the  property,  plaintiff  need  not 
make  such  offer  before  commencing  suit.^^^  The  vendee,  upon 
discovering  the  fraud,  may  return  or  tender  back  what  he  re- 
ceived, recover  that  due  him,  and  have  a  vendor's  lien  for  the 
amount  so  recovered.^^s  An  offer  to  refund  such  sum  as  shall 
be  decreed  is  a  sufficient  offer  to  do  equity,  where  an  accounting 
is  necessary.256  The  complaint  must  show  plaintiff  not  only 
willing  but  able  to  return  the  property  received  by  him.^^? 

§  6894.  Pleading" — Action  for  damages. — To  maintain  an 
action  to  recover  damages  for  deceit  in  inducing  plaintiff  to 
purchase  worthless  property,  it  is  not  necessary  to  show  a  return, 
or  to  offer  to  return  the  property.  The  action  is  ex  delicto,  and 
not  upon  contract;  and  an  averment  in  the  complaint  of  an 
offer  to  return  may  be  disregarded.^^s  "Where  the  purchaser  of 
personalty  retains  the  property,  and  does  not  offer  to  rescind, 
the  sale  is  ratified,  and  the  action  becomes  one  in  tort  for  fraud.^^^ 

§  6895.  Ambiguous  averments. — Where  the  complaint  alleges, 
"that  by  virtue  of  the  covenants  of  said  deed,  said  B.  M.  cove- 
nanted and  agreed  that  she  had  title  to  said  premises,  and  the 
right  to  convey  the  same,  and  that  she  had  not  prior  thereto 
conveyed  the  same  to  any  person  except  to  said  plaintiff  and 
W.,"    and    that    relying   solely    upon    the    said    representations 

251  Hick  V.  Thomas,  90  Gal.  289,  255  Rhodes  v.  Arthur,  19  Okla.  520, 
27  Pac.  208,  376.  92  Pac.  244. 

252  Montgomery  v.  McLaury,  143  256  Sutter  v.  Baum,  66  Gal.  44  at 
Cal.  83,  76  Pae.  964.  52,  4  Pac.  916. 

253  Murphy  v.  McVicker,  4  McLean,  257  Toby  v.  Oregon  Pacific  Ey.,  98 
252,  Fed.  Gas.  No.  9951.  Gal.  490,  33  Pac.  550. 

254  Galifornia  Farm  etc.  Go.  t.  258  Miller  v.  Barber,  66  N.  Y. 
Schiappa-Pietra,  151  Cal.  732,  91  Pac.  558. 

593;    Matteson  v.  Wagoner,   147  Cal.  259  Kemmerer  v.  Pollard,  15  Idaho, 

744,  82  Pac.  436.  34,  96  Pac.  206. 
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"made  by  B.  M.,  that  she  was  the  owner  of  the  premises,  they 
accepted  and  received  the  deed  in  part  payment  of  a  pre-existing 
debt,"  and  that  "by  means  of  which  false  and  deceptive  repre- 
sentations" they  have  suffered  damages  in  the  sum  of,  etc.,  it 
was  held  ambiguous  and  uncertain.^^o 

§  6896.  Demurrer. — Any  uncertainty  and  ambiguity  in  the 
complaint  is  waived  by  failure  to  demur  on  that  ground. 2<5i  A 
general  demurrer  does  not  reach  redundant  and  ambiguous  mat- 
ter in  the  complaint.^^s 

§  6897.  Limitation  of  actions  for  fraud. — Limitations  do  not 
begin  to  run  against  the  party  wronged,  as  the  holder  of  war- 
rants, until  he  receives  notice  or  knowledge  of  the  fraud. -^^  if 
the  defrauded  one  has  his  suspicions  aroused,  and  has  it  in  his 
power  to  discover  the  fraud,  but  does  not,  the  time  begins  to 
run  from  the  date  of  such  suspicions.^^^  However,  an  heir, 
being  absent  from  the  state,  not  discovering  the  fraudulent  pro- 
bate of  a  will,  is  barred  at  the  end  of  the  one-year  limitation. 2^5 
If  the  fraud  is  disclosed  by  public  records,  the  time  runs  from 
the  date  of  their  filing.^cG  ^n  express  trust  never  having  been 
fully  performed,  time  does  not  run  against  it.^*^^ 

§  6898.  Judg:ment  by  confession. — Where  a  judgment  by  con- 
fession is  attacked  by  a  creditor  as  fraudulent  against  him,  on 
the  ground  that  the  object  of  the  debtor  and  the  judgment 
creditor  was  to  assist  the  debtor  in  forcing  a  compromise  with 
his  other  creditors,  rather  than  to  enforce  the  judgment,  the 
complaint  must  plead  this  ground  of  objection  to  the  judgment. 
A  general  averment  that  the  intent  was  to  hinder,  delay,  and 
defraud  will  not  put  the  adverse  party  on  his  defense.^'^^       A 

260  Lawrence  v.  Montgomery,  37  Evans  v.  Duke  (Cal.),  69  Pac.  688. 
Cal.    183.  264  Smith  v.  Martfn,  135  Cal.  247, 

261  Montgomery  v.  McLaury,  143  67  Pac.  779;  Simpson  v.  Dalziel,  135 
Cal.  83,  76  Pac.  964.  Cal.  599,  67  Pac.  1080. 

262  Anderson  v.  Bark  of  Lassen  265  In  re  Davis  Estate,  136  Cal. 
County,  140  Cal.  695,  74  Pac.  287.  590,  69  Pac.  412. 

263  Cal.  Code  Civ.  Proc,  §  338;  266  Irvein  v.  Holbrook,  32  Wash. 
People   V.   Perris   Irr.    Dist.    142    Cal.  349,  73  Pac.  360. 

601,    76    Piac.    381;    Fogg    v.    Perris  2'67  Felkner  v.  Dooly,  27  Utah,  350, 

Irr.  Dist.  142  Cal.  xviii,  76  Pac.  1127 ;  75  Pac.  854. 

Northyk^estein  Lumber  Co.   v.   City  of  26S  Meeker  v.  Harris,  19  CaL  278, 

Aberdeen,  35  Wash.  636,  77  Pac.  1063;  79  Am.  Dec.  215. 
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judgment  by  confession,  where  the  court  has  jurisdiction  of  the 
subject-matter  and  the  parties,  however  irregular  and  erroneous 
it  may  be,  cannot  be  called  in  question  in  a  collateral  proceeding, 
if  it  was  entered  in  open  court,  and  regularly  signed  by  the 
judge  under  the  existing  practice. ^^^^  It  may  be  attacked  for 
fraud  by  creditors  of  the  judgment  debtor  who  were  defrauded 
thereby,  and  that  in  some  direct  proceeding,  before  the  sale  of 
the  property  under  it  to  innocent  parties.-^** 

§  6899.  Judgment  by  default. — In  a  suit  in  equity,  to  set 
aside  a  judgment  by  default  on  a  return  by  the  sheriff  of  per- 
sonal service,  on  the  ground  that  defendant  in  fact  was  not  so 
served,  and  never  had  any  notice  of  the  proceedings,  and  that  he 
had  a  valid  defense  to  the  action,  the  allegations  relative 
to  this  defense  showed  that  it  was  based  upon  an  executory 
agreement,  by  the  terms  of  which  certain  things  were  to  be  done 
by  plaintiff,  and  in  consideration  thereof  he  was  to  be  released 
from  the  debt  for  which  the  action  was  brought,  it  was  held  that 
the  allegations  are  insufficient  in  this,  that  they  do  not  state  that 
any  of  these  things  were  performed  by  him,  or  that  he  ever 
offered,  or  was  or  has  been  at  any  time  ready  or  willing,  to  per- 
form the  same. 2^1 

§  6800.  Judgpnent  on  stipulation. — "Where  a  judgment  was 
entered  upon  a  stipulation  of  the  attorneys  in  the  action,  and 
the  defendants  in  the  action  subsequently  brought  a  suit  to 
annul  the  judgment  for  fraud  and  collusion,  the  facts  and  cir- 
cumstances, and  the  merits  of  their  defenses  in  the  former  suit, 
are  a  part  of  the  subsequent  action,  and  may  be  shown.272 

§  6C01.  Proof. — The  burden  of  proof,  by  a  preponderance  of 
evidence,  is  upon  the  one  alleging  fraud,^^^  and  a  great  latitude 
should  be  allowed  in  the  introduction  of  evidences'^*  The  evi- 
dence must  do  more  than  create  a  suspicion  of  fraud,  where  no 

269  Cloud  V.  El  Dorado  County,  12  271  Gibbons  v.  Scott,  15  Cal.  284. 
Cal.  133,  73  Am.  Dec.  526;  Arrington           272  Preston  v.  Hill,  38  Cal.  686. 

V.  Sherry,  5  Cal.  513.  273  Keel   v.   Levy,    19   Or.   450,   24 

270  Miller  v.  Earle,  24  N.  Y.  111.  Pac.  253;  Allen  v.  Elrick,  29  Colo. 
See  Wilcoxen  v.  Burton,  27  Cal.  229,       118,  66  Pac.  891. 

87  Am.  Dec.  66;  cited  in  Lee  v.  Figg,  274  Brakefield  v.   Shelton,  76  Kan. 

37  Cal.  328,  99  Am.  Dee.  271.  451,  92  Pac  709. 
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confidential  relationship  exists.^'^s     However,  direct  and  positive 
proof  is  not  essential.^'^^ 

§  6902.  Fraud — Allegata  et  probata. — Where  a  party  seeks 
relief  on  the  ground  of  fraud  perpetrated  by  another,  he  must 
not  only  allege,  but  must  also  prove,  that  he  relied  upon,  and 
was,  innocently  on  his  part,  misled  by,  the  fraudulent  statements 
of  the  other  party,  and  unless  the  evidence  shows  this,  there  is  a 
failure  of  proof.-'^^  Fraud  must  be  proven  by  a  preponderance 
of  the  evidence.2'^8 

§  6903.  Fraud  at  election. — Attempted  allegations  of  fraud 
at  an  election  on  the  organization  of  a  new  county  which  state 
no  facts  sufficient  to  constitute  such  fraud  are  only  of  conclu- 
sions of  law,  and  a  special  demurrer  to  such  allegations  is  prop- 
erly sustained.279 

§  6904.  Transfer  in  fraud  of  creditors — Pleading. — When  a 
^'reditor  attacks  a  transfer  of  property  made  by  his  debtor  on 
the  ground  that  it  was  made  to  defraud,  hinder,  or  delay  cred- 
itors, facts  must  be  alleged  showing  that  the  conveyance  was 
made  in  such  manner  and  under  such  circumstances  as  to  have 
that  effect.  It  must  therefore  appear  that  at  the  time  the  convey- 
ance was  made  the  debtor  had  no  other  property  subject  to 
execution  out  of  which  his  debts  could  be  satisfied.^^o  And 
where  the  attempt  is  made  to  set  aside  a  conveyance  on  such 
grounds,  it  must  appear  from  the  complaint  that  at  the  time  the 
action  is  commenced  the  debtor  has  no  other  property  sufficient 
to  satisfy  his  debts.^si  j^  jg  ^ot  sufficient  merely  to  characterize 
the  conveyance  as  pretended  and  fraudulent,  in  the  absence  of 
averment  of  facts  showing  to  the  court  how  it  was  such.282  The 
fraudulent  intent  of  the  grantor  is  a  fact  necessary  to  be  alleged 

275  Wendling  Lumber  Co.  v.  Glen-  279  People  v.  County  of  Glenn,  100 
wood  Lumber  Co.,  153  Cal.  411,  95  Cal.  419,  38  Am.  St.  Rep.  305,  35 
Pac.  1029;  Levy  v.  Scott,  115  Cal.  42,       Pac.  302. 

46   Pac.   892;    Casey  v.   Leggett,   125  280  Deutsch  v.   Korsmeier,  59  Ind. 

Cal.  671,  58  Pac.  264.  373;   Pfeifer  v.   Snyder,   72   Ind.  78; 

276  Phipps  V.  Willis  (Or.),  96  Pac.  Albertoni  v.  Branham,  80  Cal.  631, 
S66.  13  Am.  St.  Eep.  200,  22  Pac.  404. 

277  Pearce  t.  Buell,  22  Or.  29,  29  2Si  Id.;  Sherman  v.  Hogland,  73 
Pac.  78.  Ind.  472. 

278  Keel  T.  Levy,  19  Or.  450,  24  2S2  Pehraon  ▼.  Hewitt,  79  Cal.  594, 
Pac.  253.  21  Pac.  950. 
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in  the  complaint. ^^3  An  allegation  that  a  certain  deed  was  made 
"for  the  purpose  of  hindering,  delaying,  and  defrauding  the 
creditors"  of  the  grantor,  but  stating  no  other  facts  indicating 
fraud,  is  held  insufficient  to  sustain  a  decree,  for  the  reason  that 
it  states  only  a  conclusion. ^^^  Mere  general  allegations  imputing 
motives  of  fraud  are  not  sufficient  in  any  case.^s^  in  an  action  to 
set  aside  a  fraudulent  conveyance,  an  allegation  in  the  complaint 
that  the  plaintiff  had  obtained  a  specific  lien  upon  the  property 
sought  to  be  subjected  to  his  judgment  is  unnecessary.^s* 


FORMS— FRAUD. 

§  6905.  Complaint  for  rescission  of  contract,  on  the  ground  of 
fraud. 

Form  No.  1829. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I,  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  the  plaintiff  was  the 
owner  of  a  farm  situated  in  the  state  of  ... ,  county  of  .  .  . 
[describing  it]. 

II..  That  the  plaintiff  then  was,  and  ever  since  has  been,  old, 
infirm,  and  blind,  and  wholly  incapacitated  from  attending  to 
business,  and  the  defendants  on  that  day,  fraudulently  taking 
advantage  of  the  plaintiff's  said  incapacity,  procured  him  to 
sign  a  certain  writing,  without  paying  him  any  consideration 
therefor,  and  which  writing  they  falsely  and  fraudulently  repre- 
sented to  be  a  mere  matter  of  form. 

III.  That  on  the  .  ,  .  day  of  ... ,  19 . .  ,  the  plaintiff  de- 
manded possession  of  said  writing  of  the  defendants,  or  infor- 
mation as  to  the  contents  thereof,  but  the  defendants  refused  to 
surrender  the  same,  or  to  give  him  any  information  concerning 
the  same. 

IV.  That  the  plaintiff  is  informed  and  believes  that  the  said 
writing  is  under  seal,  and  is  a  deed  of  said  premises,  and  conveys 
the  same  or  some  interest  therein  to  the  defendants ;  and  they 

2S3  Threlkel  v.   Scott,   89  Cal.  351,  284  Leasure  v.  Forquer,  27  Or.  334, 

2(1   Pac.    879;    Bull   v.   Bray,   89   Cal.  41  Pac.  665. 

286,   26   Pac.   873,   13   L.   R.   A.   576.  285  Rowland  v.  Coleman,  45  Ga.  204. 

See  Bull  v.  Ford,  66  Cal.  176,  4  Pac.  286  Klosterman   v.    Mason    Co.   etc. 

1175.  R.  R.  Co.,  8  Wash.  281,  36  Pac.  136. 
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intend  to  use  the  same  for  their  own  benefit,  and  to  the  prejudice 
of  the  plaintiff. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  said  writing  be  decreed  by  this  court  to  be  void. 

2.  That  the  defendants  produce  the  said  writing,  and  deliver 
it  up  to  be  canceled. 

3.  For  costs  of  this  action. 


§  6906.     Complaint  for  procuring  property  by  fraud. 

Form  No.  1830. 
[Title.] 

The  plaintiff  complains  and  alleges: 

I.  That  on  the  .  .  .  day  of  ... ,  19 . .  ,  at  ... ,  the  defend- 
ant, for  the  purpose  of  inducing  the  plaintiff  to  sell  him  certain 
goods,  represented  to  the  plaintiff  that  he  was  solvent,  and  worth 
.  .  .  dollars  over  all  his  liabilities. 

II.  That  the  plaintiff  was  thereby  induced  to  sell  [and  deliver] 
to  the  defendant,  certain  [goods,  wares  and  merchandise]  of  the 
value  of  .  .  .  dollars,  described  as  follows :  [description  of  goods]. 

III.  That  the  said  representations  were  false  [negative  each 
false  statement  specifically],  and  were  then  known  by  the  defend- 
ant to  be  so. 

IV.  That  the  defendant  has  not  paid  for  the  said  goods. 
Wherefore  plaintiff  prays: 

1.  That  defendant  be  restrained  and  enjoined  from  disposing 
of  any  of  the  hereinabove  described  goods. 

2.  That  said  goods  be  decreed  to  be  the  property  of  plaintiff 
and  that  the  same  be  returned  into  the  possession  of  plaintiff. 

3.  That  he  have  judgment  against  defendant  for  .  .  .  dollars 
damages  and  for  the  costs  of  this  action. 


§  6907.    Complaint  against  a  fraudulent  purchaser  and  his 

transferee. 

Form  No.  1831. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  defend- 
ant A.  B.,  for  the  purpose  of  inducing  the  plaintiff  to  sell  him 
certain  goods,  represented  to  the  plaintiff  that  [he  was  solvent, 
and  worth  .  .  .  dollars  over  all  his  liabilities]. 
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II.  That  the  plaintiff  was  thereby  induced  to  sell  and.  deliver 
to  the  said  A.  B.  [one  thousand  cases  of  machine  oils,  more  par- 
ticularly described  as  follows:]. 

III.  That  at  the  time  of  making  the  said  representations,  the 
said  A.  B.  was  insolvent,  and  knew  himself  to  be  so. 

IV.  That  the  said  A.  B.  afterwards 'transferred  the  said  goods 
to  the  defendant  C.  D. 

Wherefore  the  plaintiff  demands  judgment: 

1.  For  the  possession  of  the  said  goods,  or  for  .  .  .  dollars, 
in  case  such  possession  cannot  be  had.  ^ 

2.  For  .  .  .  dollars  damages  for  the  detention  thereof. 

§  6908.  Complaint  for  fraudulently  procuring  credit  to  be 
given  to  another  person. 

Form  No.  1832. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  at  .  .  . ,  the  defend- 
ant represented  to  the  plaintiff  that  one  C.  D.  was  solvent  and 
in  good  credit,  and  worth  .  .  .  dollars  over  all  his  liabilities. 

II.  That  the  plaintiff  was  thereby  induced  to  sell  to  the  said 
C.  D.  [state  articles  sold]  of  the  value  of  .  .  .  dollars  [on  .  .  . 
months'  credit]. 

III.  That  the  said  representations  were  false  in  this,  that  the 
said  C.  D.  was  not  then  and  there  solvent  and  in  good  credit, 
and  worth  ,  .  ,  dollars  over  all  his  liabilities,  but,  on  the  con- 
trary thereof,  the  said  C.  D.  was  then  and  there  insolvent  and 
not  in  good  credit,  all  of  which  was  well  known  to  the  defendant, 
and  said  representations  were  made  by  him  with  intent  to  deceive 
and  defraud  the  plaintiff  [or  to  deceive  and  injure  the  plaintiff] . 

IV.  That  the  said  C.  D.  did  not  pay  for  the  said  goods  at  the 
expiration  of  the  credit  aforesaid  [or  has  not  paid  for  the  said 
goods,  and  the  plaintiff  has  wholly  lost  the  same  by  reason  of  the 
premises] . 

[Demand  op  Judgment.] 

§  6209.  Complaint  against  directors  of  a  corporation  for  dam- 
ages caused  by  their  misrepresentations. 

Form  No.  1833. 
[Title.] 

The  plaintiff  complains,  and  alleges: 
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I.  That  before  the  time  hereinafter  mentioned,  at  ... ,  a 
corporation  was  formed,  or  pretended  to  be  formed,  for  the  pur- 
pose of  insuring  property  against  losses  by  fire,  and  for  other 
purposes ;  which  corporation  was  named  the  .  .  .  insurance  com- 
pany. 

II.  That  the  said  company  was  organized  or  pretended  to  be 
organized  under  the  provisions  of  a  law  of  this  state,  passed  [date 
of  act],  entitled  "An  act,"  [etc.]. 

III.  That  the  charter  of  the  said  company  provided,  among 
other  things,  that  the  capital  thereof  should  be  .  .  .  dollars,  to  be 
paid  up  in  cash. 

IV.  That  at  the  times  hereinafter  mentioned,  the  defendants 
were  [or  represented  themselves  to  be]  directors  of  said  company. 

V.  That  at  sundry  times  between  the  .  .  .  day  of  .  .  .  ,  19 . .  , 
and  the  .  .  .  day  of  .  .  .  ,  19. .  ,  the  defendants  represented  to 
the  public  at  large  [or  to  the  plaintiff]  that  the  said  company  had 
a  paid-up  cash  capital  of  .  .  .  dollars. 

VI.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . ,  the  defend- 
ants published  a  statement  showing  that  the  profits  of  the  said 
company  amounted  to  .  .  .  dollars,  and  declared  a  dividend  of 
.  .  .  per  cent. 

VII.  That  the  said  representations  were  wholly  false,  and 
were  then  known  by  the  defendants  to  be  so,  and  were  made  with 
intent  to  deceive  and  defraud  the  public,  and  to  induce  persons 
to  insure  with  the  said  company;  that  the  said  company  never 
had  a  cash  capital  of  more  than  .  .  .  dollars,  and  had  not  on  the 
said  .  .  .  day  of  .  .  . ,  19 . .  ,  more  than  .  .  .  dollars  profits. 

VIII.  That  by  the  said  representations  the  plaintiff  was  in- 
duced to  insure  with  the  said  company,  which  accordingly  issued 
to  him  a  policy  of  insurance,  of  which  a  copy  is  hereto  annexed, 
marked  "Exhibit  A." 

I*X.  That  on  the  .  .  .  day  of  .  .  . ,  19..  ,  the  property  men- 
tioned in  the  said  policy  was  destroyed  or  greatly  injured  by  fire, 
and  the  plaintiff's  loss  thereon  amounted  to    .  .  .  dollars. 

X.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  at  .  .  . ,  the  plain- 
tiff obtained  judgment  against  the  said  company  upon  the  said 
policy,  for  .  .  .  dollars,  in  the  .  .  .  court  of  .  .  . 

XI.  That  on  the  [same  day]  an  execution  was  issued  upon  the 
said  judgment,  against  the  property  of  said  company,  to  the 
sheriff  of  the  county  of  ... ,  which  was  returned  wholly  unsat- 
isfied. 


§§  6910,  6911  FRAUD  AND  MISTAKE.  3740 

XII.  That  by  reason  of  the  premises,  the  plaintiff  has  lost  the 
wliole  amount  of  the  said  judgment. 
[Demand  of  Judgment.] 
[Annex  copy  of  policy,  marked  "Exhibit  A."] 

§  6910.  Complaint  against  seller — For  fraudulently  represent- 
ing chattels  to  be  his  property. 

Form  No.  1834. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  ... ,  19 . .  ,  the  defendant  of- 
fered to  sell  to  the  plaintiff  a  certain  horse,  and,  with  intent  to 
deceive  and  defraud  the  plaintiff,  did  falsely  and  fraudulently 
represent  to  him  that  the  said  horse  was  his  property. 

II.  That  the  plaintiff,  relying  on  said  representations,  pur- 
chased said  horse  of  the  defendant,  and  paid  him  therefor  the 
sum  of  .  .  .  dollars. 

III.  That,  in  truth,  and  as  defendant  then  well  knew,  said 
horse  was  not  the  property  of  the  defendant,  but  was  the  prop- 
erty of  one  A.  B. 

IV.  That  thereafter  the  said  A.  B.  sued  this  plaintiff  in  the 
.  .  .  court  to  recover  the  value  of  said  horse,  and  although  this 
plaintiff  used  due  diligence  in  the  defense  of  said  suit,  the  said 
A.  B.  recovered  a  judgment  against  the  plantiff  in  said  court  for 
the  sum  of  .  .  .  dollars,  which  this  plaintiff  has  since  paid. 

V.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  notice  of  the  pen- 
dency of  said  suit  was  given  to  the  defendant  [or,  that  the  said 
defendant  appeared  as  a  witness  in  said  action]. 

VI.  That  by  reason  of  the  premises  the  plaintiff  has  been 
damaged  in  the  sum  of  .  .  .  dollars. 

[Demand  of  Judgment.] 

§  6911.  The  same — For  fraudulently  delivering  smaller  quan- 
tity than  agreed  for. 

Form  No.  1835. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  plaintiff,  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  at  .  .  . , 
bought  of  the  defendant,  and  the  defendant  sold  and  agreed 
to  deliver  to  the  plaintiff,  one  hundred  tons  of  hay,  for  the  price  of 
.  .  .  dollars  per  ton. 
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n.  That  the  defendant  afterwards,  on  the  .  .  .  day  of  .  .  . , 
19..,  fraudulently  delivered  to  him  only  ninety  tons  of  hay, 
as  and  for  the  said  quantity  of  one  hundred,  so  bargained  for  and 
sold,  and  pretending  it  so  to  be. 

III.  That  the  defendant  at  the  time  well  knew  that  the  hay 
so  delivered  contained  only  the  quantity  of  ninety  tons,  to  the 
damage  of  the  plaintiff  in  the  sum  of  .  .  .  dollars. 

[Demand  of  Judgment.] 

§  6912.  Complaint  in  action  to  set  aside  judgment  fraudulently 
obtained. 

Form  No.  1836. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the  ... ,  day  of  .  .  . ,  19. .  ,  said  defendant  made 
and  delivered  to  one  N.  B.  his  two  certain  promissory  notes, 
each  for  the  sum  of  .  .  .  dollars,  payable  to  the  order  of  said 
K.  B.,  one  of  which  notes  was  due  and  payable  on  the  .  .  .  day  of 
.  .  . ,  19. .  ,  the  other  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  and  which 
notes  bore  interest  at  the  rate  of  .  .  .  per  cent  per  .  .  . ,  and 
afterwards,  and  before  the  day  next  hereinafter  mentioned,  both 
of  said  notes  were  by  the  said  N.  B.  indorsed  and  delivered 
to  the  plaintiff,  who  then  became,  and  now  is,  the  legal  indorsee 
and  holder  of  the  same,  all  of  which  still  remain  unpaid. 

II.  That  on  the  .  .  .  day  of  ... ,  19 . .  ,  the  plaintiff  com- 
menced an  action  against  the  defendant  to  recover  the  amount  due 
on  these  notes,  and  procured  an  attachment  to  be  issued,  which  on 
the  same  day  was  levied  by  the  defendant  E.  N.,  sheriff  of  said 
county  of  .  .  . ,  on  seven  cows,  five  calves,  one  heifer,  one  cart, 
one  buggy  and  harness,  a  quantity  of  poultry,  one  stack  of  hay, 
containing  about  three  tons,  and  some  hay  under  a  shed,  all  of 
the  probable  value  of  five  hundred  dollars. 

III.  That  on  the  .  .  .  day  of  .  .  .,  19..  ,  judgment  was  en- 
tered by  the  deputy  clerk  of  this  court  in  vacation,  wherein  the 
said  A.  H.,  S.  W.  L.,  and  D.  F.  were  named  as  plaintiffs,  and  the 
said  J.  E.  as  defendant,  in  favor  of  said  plaintiffs,  and  against 
said  defendant  for  the  the  sum  of  .  .  .  dollars,  and  .  .  .  dollars 
eosts.  That  the  papers  comprising  the  judgment-roll  consist 
[enumerate  them,  as]  :  First.  Of  an  affidavit  [etc.,  describe  it]  ; 
Second.  A  paper  purporting  to  be  signed  [etc.,  describe  it]  ; 
Third.  A  bill  of  costs  [etc.,  describe  it]. 
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IV.  That,  as  the  plaintiff  is  informed,  and  believes  to  be  true, 
on  the  said  .  .  .  day  of  .  ,  . ,  19.  .  ,  the  said  A.  W.,  pretending 
to  act  as  attorney  at  law  of  the  said  H.,  L.,  and  B.,  presented  to 
A.  M.,  the  deputy  clerk  of  this  court,  the  first  four  papers  hereto- 
fore mentioned,  which  at  the  time  of  presentino;  the  same  were 
all  attached  together,  and  thereupon  requested  the  deputy  clerk 
to  file  the  same,  and  to  enter  up  a  judgment  thereon  in  favor  of 
said  H.,  L.,  and  B.,  for  .  .  .  dollars,  and  .  ,  .  dollars  costs,  and 
to  issue  immediate  execution  therefor  to  the  sheriff  of  this  county, 
all  of  which  the  said  deputy  clerk  then  and  there  did,  as  requested 
by  said  W.,  and  said  deputy  clerk  also,  at  the  request  of  said  W. 
filled  out  and  filed  away  among  the  said  papers  a  summons  in  the 
said  action. 

V.  That,  as  plaintiff  is  informed,  and  believes  to  be  true,  pre- 
vious and  up  to  the  time  when  said  papers  so  attached  together 
were  filed  as  aforesaid,  no  complaint  had  been  filed,  nor  had  any 
suit  or  action  been  commenced  between  said  parties ;  nor  had  any 
summons  been  issued  from  said  clerk's  office ;  nor  even  the  form  of 
one  filled  up  in  said  action,  all  of  which  facts  are  more  fully 
shown  by  the  affidavit  of  said  A.  M.,  hereto  annexed,  marked 
"Exhibit  A,"  and  made  part  of  this  complaint. 

VI.  That  said  P.  E.,  sheriff  of  this  county,  received  the  said 
execution  issued  on  said  judgment  on  the  .  .  .  day  of  ...  , 
19. .  ,  and  on  the  .  .  .  day  of  said  month  levied  the  same  on  the 
property  above  specified  and  described,  and  which  levy  is  prior 
to  said  plaintiff's  attachment. 

VII.  The  plaintiff  further  alleges  that  the  said  proceedings  and 
circumstances  under  which  said  judgment  was  entered  up  by  the 
said  deputy  clerk  render  the  same  void  in  law,  the  said  clerk 
having  no  power  or  jurisdiction  to  enter  such  judgment  under 
the  circumstances,  and  in  the  manner  before  stated,  and  that  the 
same  is  fraudulent  as  against  the  plaintiff  and  tends  to  his  great 
and  irreparable  injury;  and  that  the  said  fraudulent  and  void 
judgment  was  consummated  under  the  advice  and  by  the  con- 
nivance, of  said  defendant  W.,  who  was  employed,  as  plaintiff  is 
informed  and  believes,  by  said  E.,  and  confederated  with  him 
and  said  H.,  L.,  and  B.,  to  procure  to  be  entered  upon  the  records 
of  said  court  said  false,  covinous,  and  fraudulent  judgment. 

VIII.  That  the  defendant  E.  is  insolvent,  and  has  no  visible 
property  except  the  aforesaid,  subject  to  execution. 

IX.  That  defendant  E.,  as  such  sheriff  as  aforesaid,  has,  as 


3743  FRAUD  AND  MISTAKE.  §  6913 

plaintiff  is  informed  and  believes,  advertised  said  property  for 
sale  under  the  execution  issued  upon  said  fraudulent  and  void 
judgment,  to  be  sold  on  the  .  .  .  day  of  .  .  .  inst.,  at  ... 
o'clock,  A.  M.,  and  if  allowed  to  proceed  with  said  sale,  the  plaintiff 
will  be  prejudiced  to  the  amount  of  said  property,  and  will  prob- 
ably lose  his  said  debt,  and  it  will  produce  to  him  a  great  and 
irreparable  injury. 

Wherefore,  the  plaintiff  prays : 

1.  For  a  decree  of  this  court,  that  the  judgment  so  entered  as 
aforesaid,  and  the  execution  thereon  issued,  may  be  declared  void, 
as  against  the  plaintiff  and  the  creditors  of  the  said  E.,  and  that 
it,  together  with  the  said  writ  of  execution  issued  thereon  may  be 
wholly  vacated  and  annulled. 

2.  That  the  said  property  seized  and  taken  under  said  execu- 
tion, and  the  proceeds  of  the  sale  thereof,  may  be  subjected  to  the 
writ  of  attachment  issued  as  aforesaid  in  the  action  of  the  plaintiff 
against  said  defendant  E.,  and  for  such  further  or  other  relief  as 
to  this  court  may  seem  meet  in  the  premises,  and  for  costs  of  suit 
against  defendants. 

3.  And  in  the  mean  time  that  an  order  of  injunction  may 
issue  out  of  this  court,  enjoining  and  restraining  the  defendants, 
their  attorneys,  agents,  and  servants,  and  particularly  the  said  E., 
as  such  sheriff,  from  selling  the  said  property  under  said  execu- 
tion, and  from  in  any  way  disposing  of  or  intermeddling  with  said 
property,  or  in  any  way  selling  or  disposing  of  said  judgment  so 
entered  in  favor  of  said  H.,   L.,  and  B.,  against  said  E. 

[Annex  copy  of  affidavit,  marked  "Exhibit  A."] 

§  6913.  Complaint  for  rescission  of  contract  on  ground  of  mis- 
take. 

Form  No.  1837. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  .,  19,.  ,  the  defendant  repre- 
sented to  the  plaintiff  that  a  certain  piece  of  ground  belonging 
to  the  defendant,  situated  at  ... ,  contained  twenty  acres. 

II.  That  the  plaintiff  was  thereby  induced  to  purchase  the 
same  at  a  price  of  .  .  .  dollars  per  acre,  in  the  belief  that  the 
said  representation  was  true,  and  signed  an  agreement,  of  which 
a  copy  is  hereto  annexed,  and  marked  "Exhibit  A,"  and  made  a 
part  thereof;  but  no  deed  of  the  same  has  been  executed  to  him. 


§§  6914,  6915  FRAUD  AND  MISTAKE.  3744 

IIT.  That  on  the  .  .  .  day  of  ,  .  . ,  19 . .  ,  the  plaintiff  paid  the 
defendant  .  .  .  dollars,  as  part  of  such  purchase  money. 

IV.  That  the  said  piece  of  ground  contained  in  fact  only  ten 
acres. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  For  .  .  .  dollars,  with  interest  from  the  .  .  .  day  of  ... , 
19.. 

2.  That  the  said  agreement  of  purchase  be  delivered  up  and 
canceled. 

[Annex  copy  of  agreement,  marked  "Exhibit  A."] 

§  6914.  Complaint  in  a;Ction  to  reform  conveyajice  by  mistake 
in  boundary. 

Form  No.  1838. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  .,  19..  ,  the  defendant  exe- 
cuted and  delivered  to  the  plaintiff,  under  his  hand  and  seal,  a 
deed,  of  which  the  following  is  a  copy:  [Give  copy  of  deed.] 

II.  That  the  description  therein  given  of  the  premises  intended 
to  be  conveyed  was  erroneous,  and  in  fact  does  not  describe  any 
premises  whatever  [here  insert  wherein  the  error  lies]  ;  and  that 
in  order  to  make  said  deed  pass  any  premises  whatever  to  this 
plaintiff,  and  to  make  it  conform  to  the  actual  intention  of  the 
parties,  it  is  necessary  that  the  said  description  should  be  amended 
so  as  to  read  as  follows:  [Here  insert  correct  description  of  the 
premises.] 

III.  That  the  plaintiff  has  paid  to  the  defendant  for  the  said 
premises  the  consideration  expressed  in  said  deed. 

"Wherefore,  the  plaintiff  demands  judgment: 

1.  That  said  deed  be  reformed  as  aforesaid. 

2.  For  costs  of  this  action. 


§  6915.    Complaint  in  action  to  correct  accotmt  stated. 

Form  No.  1839. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I,  That  the  plaintiff  and  defendant,  having  had  mutual  deal- 
ings, on  the  .  .  .  day  of  .  .  .  ,  19  .  .  . ,  came  to  an  accounting, 
upon  which  a  statement  of  the  said  account  was  made  in  writing, 
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a  copy  of  which  is  annexed  as  a  part  of  this  complaint,  marked 
"Exhibit  A,"  whereby  a  balance  of  .  .  .  dollars  was  found  in 
favor  of  the  defendant. 

II.  That  since  the  said  statement  of  account,  the  plaintiff  has 
discovered  errors  and  false  charges  therein,  of  which  he  was 
wholly  ignorant  at  the  time  of  such  statement. 

III.  That  in  the  statement  of  said  account  so  settled,  he  is 
charged  as  follows:  [State  items  wrongfully  charged,  and  show 
the  error.] 

IV.  That  the  following  items,  which  ought  to  have  been 
entered  to  his  credit  in  said  account,  were  by  mistake  wholly 
omitted  therefrom,  to-wit:  [Specify  the  items,  with  date, 
amount,  etc.] 

V.  That  the  said  account  is  incorrect  and  that  the  balance 
thereon  should  be  .  .  .  dollars  in  favor  of  the  plaintiff,  instead 
of  .  .  .  dollars  in  favor  of  the  defendant. 

VI.  That  as  soon  as  the  plaintiff  discovered  the  said  errors, 
to-wit,  on  the  .  .  .  day  of  .  .  . ,  19  .  .  . ,  he  pointed  the  same  out 
to  the  defendant,  and  then  requested  the  defendant  to  correct 
4,fte  same,  and  to  restate  the  said  account  correctly,  but  the  defend- 
ant refused  to  do  so,  or  to  pay  the  plantiff  any  part  of  said  sum 
of  .  .  .  dollars,  in  accordance;  with  the  stated  account  as  corrected. 

"Wherefore,  the  plaintiff  asks : 

1.  That  he  may  be  let  in  to  prove  the  said  errors  in  the  stating 
-of  the  said  account,  and  that  the  same  be  corrected. 

2.  That  judgment  may  be  rendered  against  the  defendant  for 
the  said  balance  of  .  .  .  dollars,  on  said  corrected  account,  with 
interest  thereon  from  the  .  .  .  day  of  .  .  . ,  19  .  .  . , 

[Annex  copy  of  account.] 

§  6916.    Complaint  to  set  aside  deed  obtained  by  fraud,  and 

for  reconveyance. 

Form  No.  1840. 
[Title.] 

The  plaintiff  complains,  and  alleges : 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  the  plaintiff  was  the 
owner  in  fee  of  the  following  described  lands  and  premises:  [de- 
scribe same],  which  were  of  the  value  of  .  .  .  dollars. 

II.  That  the  defendant,  on  that  day,  offered  to  purchase  said 
premises,  and  in  order  to  induce  the  plaintiff  to  convey  the  same 
to  him,  offered  to  transfer  and  assign  to  the  plaintiff  in  exchange 
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therefor  [here  describe  property  exchanged ;  as,  for  instance :  fifty 
shares  of  stock  in  a  certain  corporation  known  as  the  .  .  .  com- 
pany]. 

III.  That  to  induce  said  plaintiff  to  make  said  exchange  the 
defendant  falsely  and  fraudulently  represented  to  the  plaintiff 
that  [here  state  the  false  representations  of  fact  fully  and  par- 
ticularly]. 

IV.  That  in  truth  and  in  fact  the  representations  so  made  by 
said  defendant  were  each  and  all  false  and  fraudulent,  as  the  de- 
fendant then  well  knew;  and  that  he  made  the  same  for  the  pur- 
pose of  defrauding  the  plaintiff  out  of  his  said  land;  that  [here 
negative  directly  and  specifically  each  false  statement],  all  of 
which  the  said  defendant  knew  when  he  made  the  representations 
aforesaid. 

v.  That  relying  upon  said  false  and  fraudulent  representations, 
and  believing  the  same  to  be  true,  the  plaintiff  accepted  the  de- 
fendant's offer,  and  on  the  .  .  .  day  of  .  .  . ,  19  .  .  . ,  in  consid- 
eration of  the  transfer  of  said  property  by  defendant  to  him,  the 
plaintiff  made,  executed,  and  delivered  to  the  defendant  a  deed 
of  the  above-described  premises  [of  which  deed  a  copy  is  hereto 
annexed,  marked  "Exhibit  A,"  and  made  a  part  of  this  com- 
plaint], and  thereupon  let  the  said  defendant  into  possession  of 
said  premises,  which  the  defendant  now  holds. 

VI.  That  the  said  deed  was  afterwards,  on  the  .  .  .  day  of 
.  .  . ,  19  .  .  . ,  duly  recorded  in  the  office  of  the  register  of  deeds- 
for  .  .  .  county  in  book  ...  of  deeds,  on  page  .... 

VII.  That  the  plaintiff  did  not  discover  the  falsity  of  said 
representations  so  made  to  him  by  the  defendant  until  the  .  .  . 
day  of  .  .  . ,  19..  ,  on  which  day  he  tendered  back  to  the 
defendant  [or,  offered  to  return  to  the  defendant]  the  said  per- 
sonal property  so  delivered  to  plaintiff  by  the  defendant  [with  a 
properly  executed  assignment  thereof],  and  demanded  that  de- 
fendant reconvey  the  said  premises  to  him,  this  plaintiff  [and 
presented  to  the  defendant  a  quitclaim  deed,  duly  filled  out  and 
ready  to  be  signed  and  executed  for  that  purpose],  and  demanded 
that  the  defendant  give  up  to  the  plaintiff  the  possession  of  said 
premises,  but  that  the  said  defendant  wholly  refused,  and  still 
refuses,  to  reconvey  said  land,  or  to  give  up  the  possession  thereof. 

VIII.  That  the  plaintiff  still  has  said  property  so  transferred 
to  him  by  defendant  and  [if  property  is  capable  of  surrender  into 
court:  now  brings  the  same  into  court  for  the  benefit  of  the  de- 
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fendant;  or,  if  not:  is  ready  and  willing  to  deliver  the  same  to 
defendant,  as  the  court  shall  direct]. 

Wherefore,  the  plaintiff  demands  judgment  that  said  convey- 
ance be  canceled,  and  that  the  defendant  be  adjudged  to  reconvey 
the  said  premises  to  the  plaintiff,  and  deliver  possession  thereof  to 
the  plaintiff;  and  for  such  other  relief  as  may  be  equitable,  and 
for  the  costs  of  this  action. 

[Annex  copy  of  deed.] 

§  6917.  Complaint  for  rescission  of  contract  and  repayment  of 
advances  on  ground  of  fraud. 

,  Form  No.  1841. 

[Title.] 

The  plaintiff  complains,  and  alleges : 

I.  That  the  plaintiff  on  the  .  .  .  day  of  .  .  . ,  19.  .  ,  bar- 
gained with  the  defendant  to  buy  of  the  defendant  a  piece  of 
ground  at  .  .  . ,  [briefly  designating  it],  which  was  chiefly  valu- 
able for  the  purpose  of  dividing  into  city  lots,  and  purchased  by 
the  plaintiff  for  that  purpose,  as  defendant  well  knew. 

U.  That  the  defendant,  well  knowing  said  premises  to  contain 
a  much  less  quantity  than  .  .  .  acres,  viz.  .  .  .  acres  only,  then 
and  there  falsely  and  fraudulently  represented  to  him  that  the 
premises  contained  .  .  .  acres;  and  falsely  and  fraudulently  in- 
duced him  to  buy  the  said  premises  for  .  .  .  dollars. 

III.  That  plaintiff,  relying  on  said  representations,  agreed  in 
writing  to  buy  the  premises,  and  paid  defendant  .  .  .  dollars, 
part  of  the  purchase  money  thereof. 

IV.  That  the  premises  did  not  contain  .  .  .  acres,  but  only 
.  .  .  acres;  whereby  the  plaintiff  was  deprived  of  all  benefit 
and  advantage  which  he  otherwise  would  have  derived  from 
the  said  sale. 

V.  That  on  or  about  the  .  .  .  day  of  .  .  . ,  19. .  ,  as  soon  as 
he  had  ascertained  that  the  said  representations  were  untrue, 
he  tendered  to  defendant  a  duly  executed  quitclaim  deed  of  said 
lands,  and  demanded  of  defendant  the  rescission  of  said  agreement 
and  a  return  of  said  .  .  .  dollars;  but  defendant  refused,  and 
still  refuses  to  consent  thereto. 

Wherefore,  the  plaintiff  demands  judgment  for  .  .  .  dollars, 
with  interest  from  the  .  .  .  day  of  .  .  . ,  19  .  .  .  ;  that  the  said 
agreement  of  purchase  be  delivered  up  and  canceled ;  and  that 
the  plaintiff  have  such  other  and  further  relief  as  may  be  equi- 
table, with  the  costs  of  this  action. 
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§  6918.    Denial  of  fraud. 

Form  No.  1842. 

[Title.] 

The  defendant  answers  to  the  complaint,  and  denies: 
That  he  obtained  the  said  deed  from  the  plaintiff  by  fraud  or 
misrepresentation  [deny  specific  acts  alleged]. 

§  6919.    Denial  of  mistake. 

Form  No.  1843. 
[Title.] 

The  defendant  answers  to  the  complaint,  and  denies: 

That  there  are  errors  or  mistakes  in  the  stating  of  the  said 

account,  as  alleged,  or  at  all,  but  alleges  that  the  account  stated 

which  is  mentioned  in  the  complaint  is  correct,  true  and  just. 

§  6920.    Decree,  setting  aside  deed  obtained  by  fraud. 

Form  No.  1844. 
[Title.] 

[Recitals  of  trial  and  findings,  and  continuing]  : 

It  is  therefore  adjudged,  that  the  deed  of  conveyance,  descri'oed 

in  the  complaint,  purporting  to  convey  [describe  premises]  fro^^ 

the  plaintiff  to  the  defendant,  be  and  the  same  is  hereby  vacated, 

set  aside,  and  annulled,  and  declared  of  no  force  and  effect.    And 

that  the  plaintiff  recover  from  the  defendant  his  costs  in  the 

action,  taxed  at  .  .  .  dollars. 

§  6921.    Decree,  setting  aside  conveyance  as  fraudulent  and 
giving  leave  to  proceed  in  execution. 

Form  No.  1845. 
[Title.] 

[Recitals  of  trial,  findings,  etc.,  and  continuing:] 

It  is  adjudged,  that  the  conveyance   [describing  it]   dated  the 

...  day   of  .  .  . ,    19  .  .  . ,    executed   by   the   defendant   Y.    Z. 

to  the  defendant  W.  X.,  was  made  with  intent  to  defraud  the 

creditors  of  the  said  Y.  Z.,  and  is  void  as  against  the  plaintiff* 

in  this  action ;  and  that  the  judgment  confessed  by  the  defendant 

Y.  Z,  in  favor  of  the  defendant  U.  V.  in  the  .  .  .  court,  and 

entered  in  the  office  of  the  clerk  of  ... ,  for  .  .  .  dollars,  was 

made  with  intent  to  defraud  the  creditors  of  said  Y.  Z.   [or,  is 

insufficient,  and,  in  law,  fraudulent,  as  against  the  creditors  of 

said  Y.  Z.]  ;  and  that  the  same,  and  all  the  proceedings  thereon, 
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the  execution,  and  the  sale  thereunder,  and  the  sheriff's  certifi- 
cate of  sale,  bearing  date  the  .  .  .  day  of  .  .  .,  19..  ,  and  his 
deed,  bearing  date  the  .  .  .  day  of  .  .  . ,  19. .  ,  to  the  defend- 
ant S.  T.,  in  pursuance  thereof,  are  each  and  all  void  as  against 
the  plaintiff  in  this  action  [and  said  judgment  is  ordered  to 
be  canceled  and  discharged  of  record  by  the  clerk  of  this  court]. 

And  it  is  further  adjudged,  that  the  plaintiff  recover  of  the 
defendants   [naming  which]   .  .  .  dollars  costs  of  this  action. 

And  it  is  further  adjudged,  that  the  plaintiff  in  this  action 
is  at  liberty  to  proceed  upon  his  execution  heretofore  issued 
upon  the  judgment  in  his  favor  mentioned  in  the  complaint,  or 
to  issue  another  execution,  as  he  may  be  advised;  and  that 
the  said  defendant  [naming  him]  deliver  to  the  sheriff  upon  any 
such  execution  said  property  [describing  the  property  reached], 
to  be  sold  and  applied  to  satisfy  said  judgment  and  interest, 
and  also  the  costs  of  this  action. 
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CHAPTER  CLIV. 

SPECIFIC  PERFOEMANCE. 

§  6922.  Adequate  relief — Presumptions. — It  is  to  be  pre- 
sumed that  the  breach  of  an  agreement  to  transfer  real  property 
cannot  be  adequately  relieved  by  pecuniary  compensation,  and 
that  the  breach  of  an  agreement  to  transfer  personal  property 
can  be  thus  relieved.^  A  party  seeking  specific  performance 
of  a  contract  for  the  sale  of  personal  property  must  state  in 
his  complaint  the  peculiar  facts  upon  which  he  relies  to  take 
his  case  out  of  the  general  rule  that  such  contracts  will  not  be 
specifically  enforced ;  ^  otherwise,  if  the  personal  property  is 
simply  an  incident  to  the  real  estate.*  Insolvency  of  defendant 
is  not  alone  ground  for  specific  performance  of  a  contract;* 
but  it  is  an  important  factor.^ 

§  6923.  Award  —  When  specifically  enforced. — Courts  of 
equity  may  enforce  a  specific  performance  of  an  award  respect- 
ing real  estate.^  But  specific  performance  of  a  mere  agreement 
to  submit  to  arbitration  will  not  be  decreed.'^  While  a  court 
will  not  decree  specific  performance  of  an  agreement  to  appoint 
arbitrators  or  appraisers  to  fix  the  value  at  which  property  is 
to  be  sold,  yet  where  there  has  been  an  acquiescence  in  the 
agreement,  or  such  part  performance  that  it  would  be  inequi- 
table not  to  enforce  the  execution  of  such  provision,  the  court 
will  ascertain  what  is  the  fair  value.* 

§  6924.  Conditional  contract. — C.  agreed  in  writing  to  con- 
vey to  F.  an  undivided  interest  in  a  mining  claim,  upon  the 

1  Cal.   Civ.    Code,    §    3387 ;    Fleish-  8  Brett  v.  Warnick,  44  Or.  511,  102 
man  v.  Woods,  135  Cal.  256,  67  Pac.  Am.  St.  Rep.  639,  75  Pac.  1061. 
276.  •  McNeil  v.  Magee,  5  Mason,  244, 

2  Senter  y.  Davis,  38  Cal.  450.    But  Fed.  Cas.  No.  8915. 

see  Ridenbaugh  v.  Thayer,  10  Idaho,  7  Tobey    v.    County    of    Bristol,    3 

662,  80  Pac.  229.  Story,  800,  Fed.  Cas.  No.  14065. 

3  Young  V.  Porter,  27  Wash.  551,  8  Jerem.  Eq.  442 ;  Bunnell  v.  Kctel- 
68   Pac.   362.  tas,  16  Abb.  Pr.  205;  Kelso  v.  Kelly, 

4  Brett  V.  Warnick,  44  Or.  511,  102  1  Daly,  419. 
Am.  St.  Rep.  639,  75  Pac.  1061. 
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fulfillment  of  certain  specified  conditions  to  be  thereafter  per- 
formed by  F.,  and  let  F.  into  possession.  Thereafter,  on  the 
failure  of  C.  to  convey  as  stipulated,  F.,  who  was  at  the  time 
out  of  possession,  brought  ejectment  in  the  usual  form  to  re- 
cover the  same.  It  was  held  that  ejectment  would  not  lie,  but 
that  the  appropriate  remedy  of  F.  was  by  action  for  specific 
performance,  and,  as  incidental  thereto,  a  delivery  of  posses- 
sion.* If  one  who  has  agreed  to  convey  lands  with  release  of 
dower  is  unable  to  procure  a  release  of  dower,  the  purchaser  is 
entitled  to  a  conveyance  without  such  release  of  dower,  with 
an  abatement  from  the  purchase  money  of  the  wife's  interest 
at  the  time  of  the  convej^ance.^* 

§  6925.  Conditions  precedent. — An  instrument  purporting  to 
be  a  grant  of  real  property,  to  take  effect  upon  condition  pre- 
cedent, passes  the  estate  upon  the  performance  of  the  condition.!^ 
Notice  by  one  party  that  he  will  not  perform  entitles  the  other 
to  enforce  performance  without  offering  to  perform  on  his  part.^^ 
Impossible  and  unlawful  conditions  are  void.^^  j^  condition  in- 
volving a  forfeiture  must  be  strictly  construed  against  one  for 
whose  benefit  it  is  created.^*  Where  the  purchaser  covenants 
to  pay  the  purchase  money,  and  the  vendor  covenants  to  convey 
at  the  time  of  payment,  the  contract  is  mutual  and  dependent, 
and  neither  can  sue  without  averring  performance,  or  an  offer 
to  perform.  "Where  the  purchase  money  is  payable  in  install- 
ments and  the  conveyance  to  be  executed  on  the  last  day  of 
payment,  or  on  payment  of  the  whole  price,  or  at  any  previous 
day,  the  covenants  to  pay  the  sums  falling  due  before  the 
execution  of  the  conveyance  are  independent  covenants. ^^  But 
those  falling  due  after  the  day  for  execution  of  the  conveyance 
are  dependent.^® 

§  6926.  Contract  must  be  certain. — The  performance  of  a 
contract  must  be  decreed  according  to  its  terms.^''    And  specific 

9  Felger  v.  Coward,  35  Cal.  650.  15  Hill  v.  Grigsby,  35  Cal.  656. 

10  Davis  V.  Parker,  14  Allen,  94.  16  Bean  v.  Atwater,  4  Conn.  3,  10 
See  Hawralty  v.  Warren,  18  N.  J.  Am.  Dec.  91;  Cutter  v.  Powell,  2 
Eq.  124,  90  Am.  Dec.  613.  Smith's  Lead.   Cas.   22,  note;    Hill  v. 

11  Cal.  Civ.  Code,  §   1110.  Grigsby,  35  Cal.   656;   Rourke  v.  Mc- 

12  Cal.  Civ.  Code,  §   1440.  Laughlin,  38  Cal.  196. 

13  Cal.  Civ.  Code,  §  1441.  17  Hepburn    v.    Dunlop,    1    Wheat. 

14  Cal.  Civ.  Code,  §  1442.  179,  4  L.  Ed.  65 ;  Bowen  v.  Waters,  2 
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performance  will  not  be  decreed  unless  the  terms  of  the  contract 
are  clear,  definite,  and  positive.^*  Courts  of  equity  will  not 
attempt  to  enforce  vague  and  shadowy  claims.^^  A  pleading 
which  seeks  a  specific  performance  is  subject  to  a  special  de- 
murrer, as  being  indefinite,  ambiguous,  and  uncertain,  if  it  does 
not  allege  how  or  when  conveyance  of  title  was  to  be  made,  or 
how  the  deferred  payments  were  to  be  evidenced  or  secured, 
or  what  were  the  precise  terms  of  an  agreement  as  to  the 
assumption  of  mortgages.^^ 

§  6927.  Contract  must  be  complete. — Specific  performance 
will  not  be  decreed  if  it  be  doubtful  whether  an  agreement  has 
been  concluded,  especially  if  the  party  has  done  nothing  under 
it.2i  Courts  of  equity  will  not  make  contracts  for  parties,  nor 
alter  those  which  they  have  made,  and  where  parties  have 
made  a  contract  for  the  sale  of  real  estate,  providing  therein  for 
forfeiture  upon  default,  the  court  will  not  relieve  the  purchaser 
from  the  consequences  thereof.22 

§  6928.  Contract  must  be  mutual. — Neither  party  to  an  obli- 
gation can  be  compelled  specifically  to  perform  it,  unless  the 
other  party  thereto  has  performed,  or  is  compellable  specifically 
to  perform,  everything  to  which  the  former  is  entitled  under 
the  same  obligation,  either  completely  or  nearly  so,  together 
with  full  compensation  for  any  want  of  entire  performance. 22  A 
contract  to  be  obligatory  on  either  party  must  be  mutual  and 
reeiprocal.2*  Performance  will  not  be  decreed  where  only  a 
part  of  the  vendors  are  bound  for  the  title,  and  there  is  a  want 

Paine,  1,  Fed.  Cas.   No.   1725;   Oak-  20  Smith   v.    Taylor,    82    Cal.    533, 

ley  V,  Ballard,  Hempst.  475,  Fed.  Cas.  23  Pac.  217. 

No.  10393.  21  Carr   v.   Duval,   14   Pet.    77,   10 

18  Kendall  v.  Almy,  2   Sumn.  278,  L.   Ed.   361. 

Fed.  Cas.  No.  7690;  Agard  v.  Valen-  22  Machold    v.    Farnan,    14   Idaho,, 

cia,   39   Cal.   292;   Easton  v.   Milling-  258,   94  Pac.   170. 

ton,   105  Cal.  49,  38  Pac.   509;    Tal-  23  Cal.  Civ.  Code,  §  3386. 

madge    v.    Arrowhead    Reservoir    Co.,  24  Doe  v.  Culverwell,  35  Cal.  291; 

101  Cal.  367,  35  Pac.  1000;  Meyer  v.  Warren  v,  Costello,   109  Mo.   338,  32 

Quiggle,    140    Cal.   495,    74   Pac.    40;  Am.  St.  Eep.  669,  19  S.  W.  29;  Iron 

Largey  v.  Leggat,  30  Mont.   148,  75  Age  Co.  v.   Western  Union  Tel.  Co., 

Pac.    950;     Halsell    v.    Renfrow,    14  83   Ala.   498,   3   Am.   St.   Rep.   758,  3 

Okla.  674,  78  Pac.  118,  202  U.  S.  287,  South.    449;    Banbury   v.    Arnold,    91 

26  Sup.  Ct.  610,  50  L.  Ed.  1032.  Cal.  606,  27  Pac.  934;  Smith  v.  Tay- 

19  Doe  V.  Culverwell,  35  Cal.  291.  lor,  82  Cal.  533,  23  Pae.  217;  Easton 
And  see  Wakeham  v.  Barker,  82  Cal.  v.  Millington,  105  Cal.  49,  38  Pac. 
46,  22  Pac.  1131.  509. 
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of  mutuality.2'  But  the  contract  becomes  mutual  by  the  act 
of  filing  the  complaint  where  the  action  is  brought  against  the 
one  who  signs  the  memorandum.^^  A  partly  performed  oral 
contract  to  sell  land  is  mutual,  as  both  parties  are  reciprocally 
bound ;  27  and  the  same  is  true  of  an  option  partly  performed.^^ 
Where  the  contract  is  intended  to  be  mutual,  if  one  is  not  bound, 
he  cannot  compel  the  performance  of  the  other;  but  it  is  otherwise 
with  unilateral  contracts,  such  as  bonds  and  optional  con- 
tracts, where  no  obligation  rests  upon  the  option  hokler.^^  It 
is  not  necessary  that  the  written  agreement  should  be  signed 
by  the  party  seeking  to  enforce  it.  If  the  agreement  is  certain, 
fair,  and  just  in  all  its  parts,  and  signed  by  the  party  sought 
to  be  charged,  that  is  sufficient ;  the  want  of  mutuality  is  no  objec- 
tion to  its  enforcement.^"  It  is  of  no  consequence  if  the  note 
or  memorandum  purports  to  be  in  the  language  of  the  vendor 
or  the  vendee,  or  both.  If  it  purports  to  be  in  the  language  of 
the  vendee,  it  is  none  the  less  a  note  or  memorandum  stating 
the  names  of  the  parties,  and  expressing  the  consideration.  By 
subscribing  such  a  note  or  memorandum,  the  vendor  vouches 
for  the  truth  of  the  facts  therein  stated,  and,  if  need  be,  adopts 
it  as  his  own.  It  thereupon  ceases  to  be  the  separate  statement 
of  the  vendee,  and  becomes  the  joint  act  of  both.  An  ex  parte  or 
unilateral  statement  or  proposition  will  not  raise  a  contract; 
but  such  a  memorandum  is  not  such  a  unilateral  statement, 
since  it  is  but  a  statement  of  what  has  already  transpired  by 
one  party,  shown  by  him  expressly,  and  by  the  other,  by  implica- 
tion and  assent  to;  by  the  latter,  by  the  act  of  subscribing  his 
name.  It  is  a  statement  as  evidence  of  a  contract  already  made, 
and  not  a  mere  proposition  to  sell  or  buy ; — a  mere  memorandum 
to  satisfy  the  statute  of  frauds,  and  it  is  sufficient  for  that  purpose, 
for  it  shows  a  sale  and  the  parties  to  it,  expresses  the  consid- 

25  Benedict  v.  Lynch,  1  Johns.  Ch.  28  Finlen  v.  Heinze,  32  Mont.  354, 
370,  7  Am.  Dec.  484;  Bronson  v.  Ca-  80  Pac.  918;  Bird  v.  Potter,  146  Cal. 
hill,    4    McLean,    19,    Fed.    Cas.    No.      286,  79  Pac.  970. 

1926.  29  Frank   v,    Stanford-Hancock,    13 

26  See  Grant  v.  Johnson,  5  N.  Y.  Wyo.  37,  110  Am.  St.  Eep.  963,  77 
247;    Joseph    v.    Holt,    37    Cal.    250;       Pac.  134,  67  L.  R.  A.  571. 

Eogera    v.    Saunders,    16    Me.    92,    33  30  Story's     Equity     Jurisprudence, 

Am.   Dec.   635;    Coleman  v.   Upcot,   5  §  736;   In  re  Hunter,  1  Edw.  Ch.  1; 

Viner,   527;    Owen   v.   Davies,   1   Ves.  Wright  v.  Hart,  17  Wend.  267;  White 

Sr.  82.  V.  Schuyler,  1  Abb.  Pr.   (N.  S.)   300, 

27  Cobban  ▼.  Hecklen,  27  Mont.  31  How.  Pr.  38;  Vassault  v.  Edwards, 
245,  70  Pac.  805.  43  Cal.  458 ;  Borel  v.  Mead,  3  N.  Mex. 

84  (39),  2  Pac.  222. 
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eration,  and  is  subscribed  by  both  parties.  If  the  language  of 
the  note  should  be,  H.  has  purchased  from  J.,  it  would  include 
the  statement  of  both  a  purchase  by  H.  and  a  sale  by  J.,  since 
the  expression,  I  (H.)  have  purchased  from  J.,  includes  the 
equivalent  expression.  J.  has  sold  to  me  (H.).3i  A  party  who  has 
signed  a  written  contract  may  be  compelled  specifically  to  per- 
form it,  though  the  other  party  has  not  signed  it,  if  the  latter 
has  performed  or  offers  to  perform  it  on  his  part,  and  the  case 
is  otherwise  proper  for  enforcing  specific  performance.^^  Xn 
some  jurisdictions  optional  contracts  are  declared  to  be  specific- 
ally enforceable. 33  A  bond  to  convey  a  mine,  upon  the  payment 
of  a  certain  sum  of  money,  will  be  specifically  enforced  notwith- 
standing it  is  unilateral,  and  signed  only  by  the  party  to  be 
charged.34 

§  6929.  Contract  must  be  reasonable. — Specific  performance 
will  not  be  enforced  where  the  contract  is  unreasonable,  or 
where  from  surprise  it  is  inequitable  to  enforce  its  execution  ;35 
or  where  the  contract  is  one  of  great  hardship.^^  Mere  excess 
of  price  over  value,^'^  or  mere  inadequacy  of  price,  does  not 
furnish  cause  for  dismissal  of  the  bill,38  unless  quite  dispropor- 
tionate to  its  value.39 

§  6930.     Contract  to  release  mortgage. — A  party  who  is  enti- 
tled to  a  specific  execution  of  an  agreement  to  release  the  land 
from  the  lien  of  a  mortgage  may  maintain  a  suit  for  that  pur- 
pose, notwithstanding  before  the  filing  of  the  bill  he  had  con- 
si  Joseph  V.  Holt,  37  Cal.  250.  7  L.  Ed.  869;   Datz  v.  Phillips,  13r 

32  Cal.  Civ.  Code,  §  3388.  See,  Pa.  St.  203,  21  Am.  St.  Rep.  864,  20 
also,  Ballard  v.  Carr,  48  Cal.  74.  Atl.  426. 

33  House  V.  Jackson,  24  Or.  89,  32  37  Fleishman  v.  Woods,  135  Cal. 
Pac.  1027;  Morrill  v.  Everson,  77  Cal.  256,  67  Pac.  276;  Catheart  v,  Robin- 
114,  19  Pac.  190;  Watts  v.  Keilar,  son,  5  Pet.  264,  8  L.  Ed.  120;  Gar- 
56  Fed.  1,  5  C.  C.  A.  394.                          nett  v.  Macom,  2  Brock.  Marsh.   185, 

34  Borel   V.    Mead,    3    N.    Hex.   84      Fed.  Cas.  No.  5245. 

(39),  2  Pac.  222.  38  Erwin  v.  Parham,  12  How.  197, 

35  Cal.  Civ.  Code,  §  3391,  subd.  2;  13  L.  Ed.  952.  But  see  Civ.  Code, 
Bowen  v.  Waters,  2  Paine,  1,  Fed.  §  3391,  subd.  1.  In  what  cases  spe- 
Cas.  No.  1725;  Thompson  v.  Tod,  1  cific  performance  may  be  enforced,  see 
Pet.  C.  C.  380;  Fed.  Cas.  No.  13978;  Pennsylvania  Coal  Co.  v.  Delaware 
Surget  V.  Byers,  Hempst.  715,  Fed.  etc.  Canal  Co.,  31  N,  Y.  91;  Bruck  v. 
Cas.   No.    13629;    Agard   v.   Valencia,  Tucker,  42  Cal.  347. 

39  Cal.  292.  39  Cobban  v.  Hecklen,  27  Mont.  245. 

30  King  V.   Hamilton,  4  Pet.   311,       70  Pac.  805. 
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veyed  away  the  land,  such  conveyance  being  with  warranty.*** 
An  agreement  that  the  holder  of  a  second  mortgage  should 
foreclose  his  mortgage,  and,  if  he  should  buy  at  the  foreclosure, 
pay  a  sum  on  account  of  the  first  mortgage,  may  be  enforced.'*^ 

§  6931.  Contract  to  transfer  stock. — The  agreement  to  trans- 
fer stock  may  be  enforced  where  the  contract  to  convey  is  clear, 
and  the  uncertain  value  of  the  stock  renders  it  difficult  to  do  jus- 
tice by  an  award  of  damages.*^ 

§  6932.  Construction  of  contracts — Time. — It  is  impossible 
to  prescribe  any  general  and  uniform  rule  by  which  the  ques- 
tion whether  the  time  within  which  an  act  is  to  be  performed 
is  of  the  essence  of  the  agreement,  but  each  case  must  be 
decided  upon  its  own  circumstances.*^  The  general  rule  of 
equity  is  that  time  is  not  of  the  essence  of  the  contract.**  Thus, 
under  an  agreement  for  the  sale  of  land,  by  which  the  purchase 
price  was  to  be  paid  from  "time  to  time,  as  the  vendee  earned 
it,"  time  is  not  of  the  essence  of  the  agreement,  and  a  failure  to 
make  payments  as  the  same  were  earned  will  not  defeat  the  ven- 
dee 's  right  to  a  specific  performance  when  the  vendor  acquiesced 
in  the  delay.*^ 

§  6933.  Covenant  to  renew. — A  court  of  equity  can  compel 
the  specific  performance  of  an  absolute  covenant  to  renew  a  lease, 
at  a  rent  to  be  fixed  by  arbitrators.*^  On  a  lease  from  W.  to 
H.  was  indorsed,  "that  at  the  expiration  of  the  said  term,  H. 
shall  have  the  privilege  of  purchasing  the  whole  of  said  prem- 
ises," at  a  fixed  price.  H.  brought  a  bill  demanding  a  market- 
able title.     W. 's  wife  refused  to  join  in  the  conveyance,  but  no 

40  Malins  v.  Brown,  4  N.  Y.  403;  43  Steele  v.  Branch,  40  Cal.  4. 
Bennett  v.  Abrams,  41  Barb.  619.  44  See  Grey  v.  Tubbs,  43  Cal.  359; 

41  Livingston  v.  Painter,  19  Abb.  Vassault  v.  Edwards,  43  Cal.  458; 
Pr.  28,  28  How.  Pr.  517,  43  Barb.  Hearst  v.  Pujol,  44  Cal.  230.  See, 
270.  See,  also,  McLallen  v.  Jones,  20  also,  CaL  Civ.  Code,  §§  1490-1492, 
N.  Y.  162.  1657. 

42  Phillips  V  Berger,  2  Barb.  609;  45  Day  v.  Cohn,  65  Cal.  508,  4  Pac. 
2  Story's  Equity  Jurisprudence,  511.  As  to  when  time  is  deemed  of 
§§  716,  718;  White  v.  Schuyler,  1  the  essence  of  the  contract,  see  Cleary 
Abb.  Pr.  (N.S.)  300,  31  How.  Pr.  38;  v.  Folger,  84  Cal.  316,  18  Am.  St. 
Clark  V.  Flint,  22  Pick.  231,  33  Am.  Eep.  187,  24  Pac.  280;  Requa  v. 
Dec.   733;   Leach  v.  Forbes,  11  Gray,  Snow,  76  Cal.  590,  18  Pac.  862. 

506.  71  Am  Dec.  732;  Todd  v.  Taft,  46  Johnson  v.  Conger,  14  Abb.  Pr. 

7  Allen,  37L  195. 
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collusion  with  her  husband  was  shown.  It  was  held  that 
W.  was  not  bound  to  indemnify  H.  against  his  wife's  claim, 
and  specific  performance  was  refused.^'^  Where  a  lease  gives 
the  lessee  the  privilege  of  purchasing  the  land  on  certain  terms, 
the  privilege  is  limited  to  the  whole  land,  and  the  lessee,  or  a 
purchaser  from  him  of  a  portion  of  the  land,  cannot  claim  the 
right  to  buy  that  portion.^* 

§  6934.  Demand. — It  is  held  that  a  reasonable  time  must  be 
given  after  a  demand  to  prepare  a  deed,  and  by  the  allegation 
of  a  second  demand  the  reasonable  time  may  be  shown.*^  But 
if  the  vendor  on  the  first  demand  positively  refuses,  no  further 
demand  is  necessary.^^*  In  an  action  for  the  specific  perform- 
ance of  a  trust,  by  the  execution  of  a  deed,  a  demand  therefor 
before  suit  is  only  material  as  affecting  costs. ^^  As  a  general 
rule,  a  demand  is  necessary  before  suit  to  enforce  the  specific 
performance  of  a  contract  to  convey  real  estate;  but  where  the 
contract  has  been  repudiated,  or  performance  refused,  or  notice 
given  of  a  determination  not  to  perform,  a  demand  is  not  neces- 

Sajy   52 

§  6935.  Departure  from  contract. — Trivial  departures  from 
the  contract  vsdll  not  affect  the  right  to  enforcement  of  a  specific 
performance.^^ 

§  6936.  Grantor  to  prepare  deed. — It  is  the  duty  of  the 
grantor  to  prepare,  execute,  and  deliver  the  deed;  the  grantee 
need  do  no  more  than  tender  the  purchase  money.^* 

§  6937.  Gold  and  silver  coin. — A  contract  to  pay  money  in 
gold  and  silver  coin  cannot  be  specially  enforced,  nor  can  any 
other  damages  be  recovered  upon  its  breach,  except  interest.^^ 

47  Hawralty  v.  Warren,  18  N.  J.  31  Am.  Dec.  283.  As  to  demand  of 
Eq.  124,  90  Am.  Dec.  613.  conveyance,  see  Lattin  v.  Hazard,  85 

48  Hitchcock  V.  Page,  14  Cal.  440.      Cal.   58,   24  Pac.   611. 

See,   as    to    effect  of    such    a    coven-  51  Jones  v.   City  of  Petaluma,  36 

ant,    De   Eutte  v.  Muldrow,    16    Cal.  Cal.  230. 

505.  52  Burns  v.  Fox,  113  Ind.  205,  14 

49  Lutweller    v.  Linnell,    12    Barb.  N.   E.   541. 

512 ;  Connelly  v.  Pierce,  7  "Wend.  130 ;  53  Secombe  v.  Steele,  20  How.  94, 

Fuller    V.    Hubbard,    6    Cow.    17,    16  15  L.  E  i.  833. 

Am.  Dec.  423.  54  Morgan  v.  Stearns,  40  Cal.  434. 

50  Carpenter  v.  Brown,  6  Barb.  55  "Wilson  v.  Morgan,  1  Abb.  Pr. 
147;  Driggs  v.  Dwight,  17  Wend.  74,  (N.  S.)   174,  30  How.  Pr.  386. 
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So  of  an  award  to  pay  in  gold  coin.''^  The  rule  is  different  in 
California,  if  the  memorandum  provides  for  payment  in  gold 
and  silver  coin.  Where  a  party  who  has  executed  a  deed  to 
lands  to  secure  the  performance  of  his  agreement,  not  in  writ- 
ing, as  to  pay  a  certain  sum  of  money  in  gold  coin,  and  who 
seeks  the  aid  of  a  court  of  equity  to  have  the  deed  declared  a 
mortgage,  and  to  be  permitted  to  redeem  and  have  a  convey- 
ance of  the  land,  ought  to  be  held  to  a  full  compliance  with  the 
terms  of  the  agreement  as  a  condition  precedent  to  the  con- 
veyance, and  this  by  no  construction  of  the  specific  contract 
act,  but  by  the  application  of  the  maxim  that  ''he  who  seeks 
equity  should  do  equity. ' '  ^^ 

§  6938.  Imposing  terms. — When  it  would  be  unconscientious 
to  enforce  a  specific  performance  according  to  the  letter,  it  may 
be  refused,  unless  the  complainant  will  comply  with  certain  modi- 
fications.^* 

§  6939.  Inability  to  make  title. — Where  the  vendor  could  not 
make  a  good  title,  he  cannot  enforce  the  specific  performance 
of  the  contract  by  the  vendee. ^^  His  ability  to  make  title  must 
be  unquestionable;^*'  and  the  title  must  be  to  all  the  lands 
embraced  in  the  contract.^^  But  where  there  is  simply  a  de- 
ficiency in  quantity,  a  specific  performance  may  be  decreed,  upon 
the  i)rinciple  of  compensation.^^  jf  defendant  is  unable,  then 
plaintiff  cannot  have  a  complete  specific  performance.^^  A 
vendor  agreeing  to  convey  title  free  of  incumbrance  cannot 
force  the  vendee  to  take  a  title  incumbered  with  a  mortgage.^* 

66  Howe    V.    Nickerson,    14    Allen  17  Am.  St.  Rep.  634,  24  N.  E.  195, 

(Mass.),  400.     See  Tufts  v.  Plymouth  8  L.  R.  A.  591. 

Gold  Min.  Co.,  14  Allen  (Mass.),  407.  60  Garnett     v.     Macon,     2     Brock. 

57  Cowing  V.  Rogers,  34  Cal  648.  Marsh.  185,  Fed.  Cas.  No.  5245. 

5S  Mechanics'  Bank   of   Alexandria  61  Hepburn  v.  Anld,  5  Craneh,  262, 

V.     Lynn,     1     Pet.     376,     7     L.     Ed.  3   L.   Ed.   96;    Sohier  v.   Williams,   1 

185.  Curtis,  479,  Fed.  Cas.  No.  13159. 

59  Stevenson    v.    Buxton,    15    Abb.  62  ITepburu  v.  Auld,  5  Craneh,  262, 

Pr.  352;  Morgan  v.  Morgan,  2  Wheat.  3  L.  Ed.  96.     As  to  where  there  is  an 

290,  4  L.  Ed.  242;   Watts  v.  Waddle,  excess  of  land,  see  King  v.  Hamilton, 

6  Pet.  389,  S  L.  Ed.  437;  affirming  1  4  Pet.  311,  7  L.  Ed.  869. 

McLean,    2  30,    Fed.    Cas.    No.    17295.  63  Gregg  v.  Carey,  4  Cal.  App.  354, 

See  Turner  v.  McDonald,  76  Cal.  177,  88  Pac.  282. 

9    Am.    St.    Rep.    189,    18    Pac.    262;  64  Saxon  v.  White,  21  Okla.  194,  95 

Vought  V.  Williams,   120   N.  Y.   253,  Pac.  783. 
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§  6940.  Jurisdiction. — A  bill  quia  timet,  and  to  enforce  the 
specific  execution  of  an  agreement,  lies  only  where  there  is  no 
adequate  remedy  at  law.  But  where  the  damages  resulting  from 
a  breach  of  such  agreement  are  susceptible  of  precise  admeasure- 
ment, equity  will  not  take  jurisdiction  unless  there  are  some  pe- 
culiar equitable  circumstances.^^  The  execution  of  a  contract 
fairly  and  legally  entered  into  is  one  of  the  peculiar  branches  of 
equity  jurisdiction;  and  a  court  of  equity  will  compel  a  delin- 
quent party  to  perform  the  agreement  according  to  its  terms  and 
the  manifest  intention  of  the  parties.^^  And  the  jurisdiction 
having  once  attached,  the  court  will  go  on  and  do  complete  jus- 
tice.^'^  But  a  specific  performance  of  a  contract  respecting  a 
chattel  will  not  be  enforced  in  equity,  unless  it  clearly  appears 
that  there  is  no  adequate  remedy  at  law.®^  The  fact  that  in 
an  action  for  the  specific  performance  of  a  contract  to  convey 
land  the  complaint  contains  an  alternative  prayer  for  damages 
in  case  performance  cannot  be  had  will  not  deprive  a  court  of 
equity  of  jurisdiction  of  the  action.^^  Specific  performance  will 
be  decreed  whenever  the  parties,  or  the  subject-matter,  or  so 
much  thereof  as  is  sufficient  to  enable  the  court  to  enforce  its 
decree,  is  within  the  jurisdiction  of  the  court.'^®  Jurisdiction 
depends  upon  the  question  whether  the  breach  admits  of  ade- 
quate compensation  in  damages.  If  non-performance  will  em- 
barrass the  plaintiff  in  his  business  plans,  or  involve  him  in  a 
loss  which  a  jury  cannot  estimate  with  any  degree  of  certainty, 
specific  performance  should  be  decreed.'^^ 

§  6941.  Land  subject  to  trust. — The  o^vner  of  the  equity  of 
redemption  of  land  took  an  assignment  of  the  mortgage  to  him- 
self, "trustee,  and  his  heirs  and  assigns."  After  his  death, 
defendant  agreed  to  buy  the  land  of  his  heirs,  upon  the  delivery 
of  a  good  and  sufficient  deed,  free  from  all  incumbrances.  It 
was  held  that  without  a  discharge  of  the  mortgage,  or  proof 

65  White  V.  Fratt,  13  Cal.  525.  of    equity   will    eiitortain    a    bill,    see 

66  Hunt  V.  Rhodes,  1  Pet.  1,  7  L.  Tufts  v.  Tufts,  3  Woodb.  &  M.  456, 
Ed.  27.  Fed.  Cas.  No.  14233. 

67  Cathcart  v.  Robinson,  5  Pet.  264,  69  Konnerup  v.  Frandsen,  8  Wash. 
8  L.  Ed.  120;  Clarke  v.  White,  12  551,  36  Pac.  493 ;  di'sfmguiphin^  Mor- 
Pet.  178,  9  L,  Ed.  1046.  gan    v.    Bell,   3    Wash.    554,   28    Pac. 

68  Senter    v.    Davis,    38    Cal.    450;  925,  16  L.  R.  A.  614. 

Roundtree    v.    McLain,    Hempst.    245,  70  Rourke  v.   McLaughlin,   38   CaL 

Fed.  Cas.  No.  12084a.     As  to  cases  in       196. 

which  and  upon  what  grounds  a  court  71  Senter  v.  Davis,  38  Cal.  450. 
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that  the  land  was  not  subject  to  a  trust,  the  heirs  could  not 
compel  specific  performance^^ 

§  6942.  Limitations. — In  an  action  for  specific  performance, 
the  plaintiff,  after  a  decree  in  his  favor  which  does  not  designate 
the  time  for  the  performance,  may  demand  its  enforcement  at 
any  time  until  the  statute  of  limitations  becomes  available  by 
his  adversary.'^3  The  statutes  of  some  states  prescribe  a  method 
for  securing  specific  performance  of  a  decedent's  contract  by 
the  executor  ;'^^  and  it  is  the  duty  of  a  purchaser  of  land  to 
follow  that  procedure  during  the  administration  of  the  deceased 
vendor's  estate,  or  be  barred  from  thereafter  suing  for  specific 
performance.'^'* 

§  6943.  Liquidation  of  damages  not  a  bar. — A  contract  other- 
wise proper  to  be  specifically  enforced  may  be  thus  enforced, 
though  a  penalty  is  imposed,  or  the  damages  are  liquidated  for 
its  breach,  and  the  party  in  default  is  willing  to  pay  the  same."^^ 
Thus  a  contract  reserving  to  the  vendor  the  privilege  of  fore- 
closing all  the  right  of  the  vendee,  in  the  case  of  his  non- 
payment of  the  purchase  price,  may  be  specifically  enforced.  It 
is  not  necessary  for  the  vendor  to  resort  to  the  remedy  of  fore- 
closure.'^' 

§  6944.  Memorandum  must  be  in  writing. — The  statute  of 
frauds  requires  the  contract,  or  some  note  or  memorandum 
thereof,  to  be  in  writing,  thus  recognizing  a  difference  between 
the  contract  itself  and  the  written  evidence  which  the  statute 
requires.'^*  A  contract  sought  to  be  specifically  enforced  will 
be  presumed  to  have  been  in  writing,  where  the  complaint  is  silent 
on  such  point,  and  no  objection  is  raised  by  demurrer.'''^  If 
the  instrument  be  under  the  hand  and  seal  of  the  one  who  is 

72  Sturtevant  v.  Jacques,  14  Allen  78  Chitty  on  Contracts,  69;  Joseph 
(Mass.),  523,  v.  Holt,  37  Cal.   250. 

73  Eedington  v.  Chase,  34  Cal.  66(5.  79  Mayger  v.  Cruse,  5  Mont.  485,  6 

74  Utah  Kev.  Stats.  1898,  §§  3935-  Pac.  333.  As  to  what  is  sufficient 
3940.  memorandum    under   the    statute,    see 

75  Free  v.  Little,  31  Utah,  449,  88  Barry  v.  Coombe,  1  Pet.  640,  7  L.  Ed. 
Pac.  407.  295;  Bissell  v.  Farmers'  etc.  Bank  of 

76  Cal.  Civ.  Code,  §  3389;  Borel  v.  Michigan,  5  McLean,  495,  Fed.  Cas. 
Mead,  3  N.  Mex.  84  (39),  2  Pac.  222.  No.  1446;  Ryan  v.  Davis,  5  Mont.  505, 

77  Wood  V.  Mastick,  2  Wash.  T.  64,  6  Pac.  339. 
3  Pac.  612. 
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sought  to  be  charged,  equity  will  treat  such  agreements  as  spe- 
cialties.^^  A  deed  properly  executed  and  left  with  the  attorney 
of  the  grantee  is  sufficient  where  the  price  has  been  paid.^^ 
Specific  performance  of  a  parol  contract  was  refused  for  want 
of  clear,  definite,  and  conclusive  proofs  of  the  contract,  delivery 
and  peaceful  and  uninterrupted  possession,  or  valuable  improve- 
ments made  on  the  premises  in  question. ^^ 

§  6945.  Minor  heirs. — Where  the  vendor  dies  and  the  land 
descends  to  his  heirs,  some  of  whom  are  minors,  the  remedy  of 
the  purchaser  is  by  applying  to  the  court  for  an  order  of  specific 
performance  by  the  minors, ^^  or  the  administrator  or  executor  of 
the  estate  of  the  deceased.^^*  A  purchaser  at  an  executor's  sale 
of  real  estate  under  an  order  of  court,  who  has  paid  the 
consideration,  may  compel  the  heirs  of  the  deceased  to  make  a 
title.8* 

§  6946.  Parol  contract,  when  enforceable. — A  parol  promise 
by  the  owner  of  land  to  give  it  to  another,  accompanied  by 
actual  possession  thereof  by  him,  will  be  enforced  in  equity  by 
a  decree  of  specific  performance,  when  the  promisee,  induced 
by  such  promise,  has  made  substantial  improvements,  and  ex- 
pended considerable  money  upon  the  premises,  with  the  knowl- 
edge of  the  promisor.s^  And  the  improvements  and  expendi- 
tures may  be  very  small  compared  with  the  prior  improvements 
made  by  the  owner  in  an  endeavor  to  discover  paying  gold  ore.^* 
Taking  possession  and  making  improvements  will  support  an 
oral  contract. ^'^  K.  entered  into  a  parol  contract  to  convey  to  L. 
a  tract  of  land,  upon  the  payment  of  a  stipulated  price  therefor. 
L.  paid  the  price  as  stipulated,  and  was  let  into  possession.    There- 

80  Burton  v.  Smith,  4  "Wash.  C.  C.  85  Patterson  v.  Copeland,  52  How. 
522,  Fed.  Cas.  No.  2219;  Davis  v.Eob-  Pr.  460;  Williston  v.  Willistun,  41 
ert,  89  Ala.  402,  18  Am.  St.  Rep.  126,  Barb.  635;  Day  v.  Cohn,  65  Cal.  508, 
8  South.  114.  4  Pac.  511;  Meridian  Oil  Co.  v.  Dun- 

81  Robbins  V.  Porter,  12  Idaho,  738,  ham,  5  Cal.  App.  367,  90  Pac.  469; 
88  Pac.  86.  See  Brinton  v.  Van  Cott,  8  Utah,  480, 

82  Purcell  V.  Miner,  4  Wall.  513,  33  Pac.  218;  Price  v.  Lloyd,  31  Utah, 
18  L,  Ed.  435.  86,  86  Pac.  767;  Jomsland  v.  Wallace, 

83  Tompkins   v.    Hyatt,    28    N.    T.  39  Wash.   487,   81   Pac.   1094. 

347;  Moore  v.  Burrows,  34  Barb.  173.  86  Finlen  v.  Heinze,  32  Mont.  354, 

83a  Cal.  Code  Civ.  Proc.  §  1582.  80  Pac.  918. 

84  Piatt  V.  McCullough,  1  McLean,  87  McKay  v.  Calderwood,  37  Wash. 
69,  Fed.  Cas.  No.  11113.  194,  79  Pac.  629. 
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after  K.  brought  ejectment  to  recover  the  possession  of  said  land, 
to  which  action  L.  pleaded  said  contract,  and  its  said  part  perform- 
ance, and  prayed  judgment  for  its  complete  performance  on  the 
part  of  K.  It  was  held  that  a  judgment  for  L.,  as  prayed,  was 
properly  rendered.^^  An  oral  agreement  to  enter  into  a  written 
lease  is  not  enforceable. ^^  Statutes  requiring  real-estate  brokers' 
contracts  to  sell  land  to  be  in  writing  involve  only  the  right  to 
commissions,  and  not  the  validity  of  the  sale  of  the  land.^®  On  an 
oral  exchange  of  lands,  a  conveyance  by  one  on  the  faith  of  a 
conveyance  from  the  other  will  support  an  action  for  specific 
performance  in  equity,  though  not  a  suit  at  law.^^ 

§  6947.     Performance — Offer  of,  when  must  be  shown. — The 

complainant  must  show  that  he  has  performed,  or  offered  to  per- 
form, on  his  part  the  acts  which  formed  the  consideration  on 
his  part.9-  One  standing  upon  the  other's  laches  must  show 
himself  ready,  desirous,  prompt,  and  eager  to  perform.^^  In 
Louisiana,  neither  party  can  compel  the  other  to  perform,  unless 
he  complies  with  the  contract  in  toto.^*  The  complaint  must 
show  that  the  defendant  has  the  power  or  ability  to  perform  on 
his  part,  and  not  leave  his  capacity  in  doubt,  as  the  presump- 
tions are  always  against  the  pleader,  and  all  doubts  are  to  be  re- 
solved against  him.  Where  by  the  memorandum  it  appears  that 
notes  of  third  parties,  dated  two  months  before,  were  to  be  given 
in  payment,  but  no  averment  of  their  existence  or  of  their  being 
in  the  possession  or  control  of  the  purchaser  at  the  time  appears 
in  the  complaint,  the  defendant  could  not  be  decreed  to  perform, 
for  that  would  involve  an  impossibility,  since  in  such  an  action 
the  plaintiff  must  make  a  case  in  which  the  defendant  is  prima 

88  King  V.  Meyer,  35  Cal.  646.  333 ;    Datz    v.    Phillips,    137    Pa.    St- 

203,  21  Am.  St.  Rep.  864,  20  Atl. 
426.  That  the  fact  that  a  contract 
depends  upon  a  condition  precedent 
which  has  not  been  performed  is  al- 
ways a  complete  defense  to  a  suit 
for  its  enforcement,  see  Boyes  v. 
Green  Mountain  etc.  Imp.  Co.,  3  Colo. 
App.  295,  33  Pac.  77. 

93  Roberts  v.  Braffett,  33  Utah,  51, 
92  Pac.  789;  Livesley  t.  Johnston,  48 
Or.  40,  84  Pac.  1044. 

94  Hyde  v.   Booraem,   16   Pet.  170, 


89  Page  V.  Carnine,  29  Wash.  387 
«9  Pac.  1093. 

90  Wash.  Bal.  Codes,  §  4576,  subd 
5;  Pierce  v.  Wheeler,  44  Wash.  326 
87  Pac.  361. 

91  Pearsall  v,  Henry,  153  Cal.  314, 
95  Pac.   154. 

92  Denniston  v.  Coquillard,  5  Mc 
Lean,  253,  Fed.  Cas.  No.  3801;  Col 
son  V.  Thompson,  2  Wheat.  336 
4  L.  Ed.  253;  Boone  v.  Missouri 
Iron  Co.,  17  How.  340,  15  L.  Ed.  171 
Mayger  v.  Cruse,  5  Mont.  485,  6  Pae.      10  L.  Ed.  925. 
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facie  able  to  perform.^^  "Where  a  bill  was  filed  against  the  pro- 
visional committee  of  a  projected  railroad  company,  for  a  specific 
performance  of  an  agreement  to  deliver  a  certain  number  of 
certificates,  there  being  no  allegation  that  the  defendant  could 
deliver,  but  a  statement  from  which  the  contrary  might  be  in- 
ferred, the  bill  shows  no  capacity  in  the  defendants  to  perform, 
and  demurrer  will  be  sustained.^^  For  the  purpose  of  enforcing 
a  specific  performance  of  stipulations,  the  consideration  for 
which  was  an  agreement  to  perform  personal  services,  an  offer 
to  perform  these  services  is  not  equivalent  to  an  actual  per- 
formance.^^ An  offer  of  partial  performance  is  of  no  effect.^* 
It  must  be  made  in  good  faith,  and  in  such  manner  as  is  most 
likely  to  benefit  the  creditor.^^  It  must  be  free  from  conditions 
which  the  creditor  is  not  bound  to  perform. ^°<*  An  offer  of  per- 
formance is  of  no  effect  if  the  person  making  it  is  not  able  and 
willing  to  perform  according  to  the  offer.^*^ 

§  6948.  Parties. — The  parties  plaintiff  need  not  be  interested 
to  the  same  extent  in  the  same  land.^^^  Equity  may  decree  a 
specific  performance  as  against  a  party  who  would  not  be  per- 
mitted to  demand  it  himself. ^^^  A  decree  will  not  be  made  in 
favor  of  a  bank  which  does  not  appear  to  have  any  interest  in 
the  subject,  or  that  such  bank  still  has  an  existence. i*'*  A  vendor 
may  have  a  decree  for  the  specific  performance  of  a  contract 
as  well  as  the  vendee. ^^^  A  sub-purchaser  may  be  joined  as  a 
party  at  any  time,  if  the  actual  posture  of  the  other  parties  will 
not  be  changed.^*^^  In  an  action  for  specific  performance  to 
convey  an  undivided  interest  of  a  specified  quantity  of  land  in 
a  large    tract,    all    persons    subject    to    plaintiff's  equity,    and 

95  Joseph  V,  Holt,  37  Cal.  250.  Sheplar  v.  Green,  96  Cal,  218,  31  Pac. 

06  Columbine  v.  Chichester,  2  Phil.  42. 

27.  102  Stewart  v.   Smith,  6  Oal.  App. 

97  Cooper  V.  Pena,  21  Cal.  403.  152,   91   Pac.   667. 

98  Cal.  Civ.  Code,  §   1486.  103  Hepburn   v.   Dunlop,   1   Wheat. 

99  Cal.   Civ.  Code,  §   1493.  179,  4  L.  Ed.  65. 

100  Cal.  Civ.  Code,  §   1494.  104  Smith  v.  Pacific  Bank,  137  Cal. 

101  Cal.    Civ.    Code,    §    1495.      See,       363,   70   Pac.   184. 

generally,    Cal.    Civ.    Code,    §§    1485-  105  Cathcart    v.    Robinson,    5    Pet. 

1515.    As  to  performance,  see  Cal.  Civ.  264,  8  L.  Ed.  120 ;  Bronson  v.  CahiU, 

Code,  §§    1473-1479.     As  to  offer  of  4  McLean,  19,  Fed.  Cas.  No.  1926. 

performance,  see  Hanson  v,  Slaven,  98  106  Taylor   v.   Longveorth,    14    Pet. 

Cal.    377,    33    Pac.    266;     Randol    v.  172,    10    L.    Ed.    405.      See    Cal.    Civ. 

Tatum,    98    Cal.    390,    33    Pac.    433;  Code,  §  3395;  Boss  v.  Parks,  93  Ala. 
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holding  adversely  to  him,  must  be  made  parties. *'''  If  it  affects 
only  the  residue  of  the  estate,  the  administrator  is  not  a  neces- 
sary party ;  i°*  or  if  he  has  no  interest  in  the  distribution  of  the 
estate.^*^*    The  defendant  must  be  personally  served.^^® 

§  6949.  Parties — Husband  and  wife. — Specific  performance 
will  lie  against  the  wife  of  the  contracting  party,  if  it  is  com- 
munity property  which  is  involved,  though  she  has  not  signed 
the  contract  ;m  but  the  action  of  the  husband  cannot  bind  the 
wife  in  reference  to  her  separate  property.^^^  Failure  of  a 
husband  to  convey  real  estate  to  his  wife  in  accordance  with 
their  oral  antenuptial  agreement,  is  such  fraud  as  will  take  the 
case  out  of  the  statute  of  frauds  and  authorize  specific  perform- 
ance.113  The  complaint  should  negative  the  presumption  of  undue 
influence  raised  by  section  2235  of  the  California  Civil  Code.^^* 

§  6950.  Parties — Partners. — Specific  performance  may  be  had 
by  one  partner  against  another  to  compel  conveyance  of  a  half- 
interest  in  real  property  held  in  trust  for  such  partner,  accord- 
ing to  agreement.i^^ 

§  6951.  Pleading,  what  must  contain. — The  complaint  should 
state  expressly,  in  direct  terms,  the  facts  constituting  the  cause 
of  action,  leaving  no  essential  fact  in  doubt,  or  to  be  inferred 
or  deduced  by  argument  from  the  facts  which  are  stated;  and 
where  the  memorandum  only  raises  an  implication  of  the  terms 
of  the  contract,  as  of  the  undertaking  of  the  parties,  the  con- 
sideration, etc.,  and  the  complaint  fails  elsewhere  to  distinctly 
aver  them,  it  is  bad.^i^  Inference,  argument,  or  hypothesis  can- 
not be  tolerated  in  a  pleading. i^'''     The  rule  which  permits  the 

153,  30  Am.  St.  Rep.  47,  8  South.  368,  m  Young  v.  Porter,  27  Wash.  551, 

11  L.  E.  A.  148.  68  Pac.  362. 

107  Agard  v.  Valencia,  39  Cal.  292.  112  Nason  v.  Lingle,  143  Cal.  363, 
See  further,  as  to   parties,   Butler  v.  77  Pac.  71. 

Gage,  14  Colo.  125,  23  Pac.  462;  Hub-  na  Allen  v.  Moore,  30   Colo.   307, 

bard  v.  Johnson.  77  Me.  139 ;  Corning  70  Pac.  682. 

V.  Roosevelt,  25  Abb.  N.  C.  220 ;  Towle  114  Stiles  v.  Cain,  134  Cal.  170,  66 

V.  Carmelo  etc.  Coal  Co.,  99  Cal.  397,  Pac.  231. 

33  Pac.  1126.  us  Young  v.  Porter,  27  Wash.  551, 

108  McCabe  v.  Healy,  138  Cal.  81,  68  Pac.  362. 

70  Pac.  1008.  116  .Joseph  v.  Holt,  37  Cal.  250. 

109  Stewart  v.  Smith,  6  Cal.  App.  117  Green  v.  Palmer,  15  Cal.  411, 
152,  91  Pac.  667.  76  Am.  Dec.  492;  Joseph  v.  Holt,  37 

110  Silver  Camp  Min.  Co.  v.  Dick-  Cal.   250. 
ert,  31  Mont.  488,  78  Pac.  967. 
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pleader  to  declare  upon  a  contract  in  hcec  verba  is  limited  to 
cases  where  the  instrument  set  forth  contains  a  formal  con- 
tract. To  extend  the  rule  to  mere  notes  or  memoranda  made 
as  evidences  of  the  terms  of  a  contract  sufficient  to  take  it  out 
of  the  statute  of  frauds  would  be  to  substitute  inference  and 
argument  for  facts.^^*  A  complaint  for  specific  performance 
need  not  allege  defendant's  ability  to  perform.^^^  The  complaint 
must  show  the  contract,  including  the  consideration,  date,  terms, 
and  stipulations.120  j^  adequate  consideration  must  be  pleaded, 
and  that  the  contract  is  just  and  reasonable. ^^i-  That  damages 
for  breach  of  the  contract  will  not  afford  an  adequate  remedy 
should  also  be  shown.122  Alleging  that  the  consideration  was 
not  disproportionate  to  the  value  is  sufficient.^^s  Jq  a^  action 
to  compel  defendant  to  execute  a  deed  of  real  estate  held  by 
him.  the  complaint  alleged  that  the  property  was  purchased  by 
plaintiff  of  one  C,  and,  by  agreement  with  the  defendant,  was 
conveyed  directly  to  him  as  security  for  a  debt,  he  to  make  a 
deed  to  plaintiff  upon  its  payraent,  and  that  the  debt  was  sub- 
sequently paid  and  the  deed  demanded;  but  the  complaint  failed 
to  aver  that  defendant,  upon  the  demand,  refused,  or  at  any  other 
time  had  refused,  to  execute  the  deed.  It  was  held  that  the  failure 
to  aver  refusal  was  fatal  to  the  action,  and  might  be  taken  advan- 
tage of  on  the  ground  that  the  complaint  does  not  state  facts  sufiS- 
cient  to  constitute  a  cause  of  action. 12* 

§  6952.  The  same — Continued. — In  an  action  for  specific  per- 
formance of  a  contract,  the  complaint  must  set  forth  fully  the 
nature  and  character  of  the  consideration,  and  an  allegation  that 
the  consideration  was  fair  and  reasonable  is  insufficient.125  g^^ 
a  contract  under  seal  is  presumed  to  be  for  good  consideration, 
and  a  bill  for  the  specific  performance  of  such  contract  is  not 
demurrable  because  it  does  not  show  what  the  consideration 
was. ^26  The  complaint  in  such  action  need  not  allege  that  the 
plaintiff  has  no  complete  or  adequate  remedy  at  law  in  dam- 
ns Joseph  V.  Holt,  37  Cal.  250.  122  Id. 

119  Greenfield  v.  Carlton,  30  Ark.  123  Kerr  v.  Moore,  6  Cal.  App.  305, 
547.                                                                       92  Pac.  107. 

120  Gaskins  v.  Peebles,  44  Tex.  390.  12,4  Dodge    v.    Clark,    17    Cal.    586. 

121  Cal.  Civ.  Code,  §  3391 ;  White  125  Mayger  v.  Cruse,  '5  Mont.  485, 
V.  Sagen,  149  Cal.  613,  87  Pac.  193;  6  Pac.  333;  Gates  v.  Lane,  44  Cal. 
Herzog  v.  Atchison  etc.  Ry.,  153  Cal.       395. 

496,  95  Pac.  898,  17  L.  E.  A.  (N.  S.)  126  Borel  v.  Mead,  3  N.  Mex.  84, 

428.  (39),  2  Pac.  222. 
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ages.^27  And  a  complaint  in  such  action  which  alleges  that  the 
defendant  was  the  owner  of  the  land  at  the  time  of  the  making 
of  the  contract  for  its  sale  is  sufficient,  without  alleging  that 
he  was  the  owner  at  the  time  of  the  filing  of  the  complaint.^^s 
It  is  not  necessary  for  the  plaintiff  to  allege  citizenship  in  his 
complaint,  where  this  is  not  a  necessary  fact  to  jurisdiction. ^29 
And  an  allegation  that  "the  plaintiff  has  performed  all  and 
singular  his  agreements  and  covenants  with  the  defendant"  is 
sufficient  as  an  averment  of  the  performance  of  the  conditions 
on  his  part  to  be  performed.^^"  Under  the  code  of  Colorado  a 
formal  bill  for  specific  performance  is  not  necessary.  It  is  suffi- 
cient in  this,  as  in  all  other  civil  actions,  to  state  the  facts  of 
the  case  in  plain  and  concise  language,  and  to  state  the  remedy 
demanded,  and  if  the  relief  sought  be  warranted  by  the  facts  and 
the  law,  it  will  be  awarded.^^^ 

§  6953.    The  same — Joinder  of  causes  of  action. — When  the 

alleged  contract  of  which  the  specific  performance  is  sought 
provides  for  a  conveyance  of  certain  real  estate,  and  the  pay- 
ment of  a  certain  sum  of  money  in  addition,  in  consideration  of 
certain  services  of  the  plaintiff,  a  complaint  seeking  specific  per- 
formance of  the  agreement  to  convey,  and  also  a  judgment  for 
the  sum  of  money  agreed  to  be  paid,  is  not  demurrable  for  mis- 
joinder of  causes  of  action.  The  contract  is  an  entirety,  and  must 
be  enforced  as  such.122 

§  6954.  Compelling  conveyance  of  legal  title.— Where  the  suc- 
cessful claimant  of  the  right  to  purchase  certain  public  lands  of 
the  United  States  has  acquired,  pursuant  to  the  judgment,  the 
legal  title  affected  with  any  fraud  or  trust  in  relation  to  it,  he 
will  be  regarded  in  equity  as  a  trustee  of  the  true  owner,  who 

127  Ide  V.   Leiser,   10   Mont.   5,   24  v.   Wright,   6   Cal.   258,   55   Am.   Dec. 

Am.   St.   Rep.   17,  24   Pac.   695.     But  511. 

see  Angus  v.  Eobinson,  62  Vt.  60,  19  131  Gilpin    County    Mining    Co.    v. 

Atl.  993.  Drake,  8  Colo.  586,  9  Pac.  787;  Ross 

I2i8  Id.      See,    as   to    sufficiency    of  v.   Purse,   17   Colo.   24,    28    Pac.   473. 

averment  of  ownership,  Rice  v.  Bush,  As  to  insufficient  statement  of  facts  to 

16  Colo.  484,  27  Pac.  720.  constitute  a  cause  of  action  for  speci- 

129  Thompson  v.  Spray,  72  Cal.  fie  performances,  see  Freytag  v. 
528.  14  Pac.  182 ;  Moritz  v.  Lavelle,  Northern  Pac.  R.  R.  Co.,  1  Wash.  214, 
77  Cal.   10,  11  Am,  St.  Rep.   229,  18  23   Pac.  402. 

Pac.   803.  i-Ti  Mann   v.    HSggins,   83   Cal,    66,. 

130  Id.;  California  Steam  Nav.  Co.      23  Pac.  206. 
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may  by  a  proper  proceeding  compel  a  conveyance  to  himself  of 
the  legal  title.  In  an  action  by  the  unsuccessful  claimant  to 
compel  a  conveyance  of  the  legal  title,  the  plaintiff  must  distinctly 
allege  and  clearly  prove  that  he  occupies  such  a  statics  as  gives 
him  the  right  to  control  the  legal  title.^"^ 

§  6355.  The  complaint. — If  a  fiduciary  relation  exists  between 
the  parties,  the  complaint  should  negative  the  presumption  of 
undue  influence  raised  by  section  2235  of  the  California  Civil 
Code,  and  should  show  adequate  consideration,  even  though 
the  contract  does  not  appear  to  be  tainted  with  fraud,  so  as 
to  justify  its  rescission.i34  Matters  of  defense,  such  as  lack  of 
ownership  in  defendant,  need  not  be  pleaded  in  the  complaint, 
and  a  prior  tender  need  not  be  pleaded  if  it  appears  that  it  would 
have  been  useless.  Pleading  breach  of  a  contract  to  convey  land 
raises  the  presumption  of  inadequate  relief  at  law.^^s  Plaintiff 
need  not  allege  that  the  goods  agreed  to  be  sold  by  defendant 
are  of  the  quality  and  quantity  agreed  upon,  as  defendant  cannot 
object,  and  plaintiff  by  suing  therefor  accepts.^^e 

§  6956.  Complaint  to  compel  reconveyance — Averments. — A 
complaint  seeking  to  procure  a  decree  compelling  the  defend- 
ants to  reconvey  to  the  plaintiff  a  certain  city  lot  formerly  con- 
veyed by  the  plaintiff  to  the  defendants  by  a  deed  absolute  in 
form,  and  alleging  that  the  plaintiff  understood  that  the  con- 
veyance was  given  as  security  for  a  certain  sum  of  money,  and 
that  she  "never  intended  to  make  or  execute  a  conveyance  ab- 
solute to  defendants,  or  to  either  of  them,  but  was  led  to  be- 
lieve by  them  that  such  paper,  purporting  to  be  a  deed  as 
aforesaid,  was  simply  a  mortgage  to  secure  the  said  payment," 
is  sufficient  to  support  a  decree  adjudging  that  the  conveyance 
was  made  to  the  defendants  as  security  for  certain  moneys,  and 
that  the  defendants  reconvey  the  same  upon  the  payment  of  the 
money  due.^^'^  "Where  an  agreement  for  specific  performance 
is  executed  on  one  side  by  a  conveyance,  and  it  turns  out  that 

133  Plnmmer  v.  Brown,  70  Cal.  544,  Denison,  34  Wash.  51,  74  Pac.  822. 
12   Pac.   464.  136  Livesley  v.  JoEnston,  45  Or.  30, 

134  Stiles  V.  Cain,  134  Cal.  170,  106  Am.  St.  Rep.  647,  76  Pac.  13,  946, 
66  Pac.  231.  65  L.  R.   A.   783. 

135  Christiansen  ▼.  Aldrich,  30  137  Giimper  v.  Castagnetto,  97  Cal. 
Mont.  446,  76  Pac.  1007;   Hankel  t.  15,  31  Pae.   898. 
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for  some  reason  the  agreement  cannot  be  enforced,  the  party 
conveying  is  entitled  to  a  reconveyance,  and  therefore  an  aver- 
ment relating  to  the  conveyance  tends  to  state  a  cause  of  action, 
and  should  not  be  stricken  out.^^s 

§  6957.  Memorandum  of  contract — Mutual  mistake. — A  com- 
plaint for  the  specific  performance  of  a  contract  to  convey  cer- 
tain land  which  sets  out  a  written  memorandum  thereof,  indefi- 
nite and  defective  in  the  elements  necessary  to  a  perfect  con- 
tract, and  alleges  that  by  mutual  mistake  of  the  parties  thereto 
the  contract  agreed  to,  and  which  was  intended  to  have  been 
embodied  in  said  writing,  provided  for  the  sale  of  "one  acre, 
to  be  taken  in  a  square  form  out  of  the  northwest  corner"  of  a 
certain  lot,  for  which  the  buyer  was  to  pay  "one  dollar  in  cash 
at  this  date,  and  ninety-nine  dollars  nine  months  from  date," 
is  sufficient  on  demurrer.^^^  The  remedy  of  specific  performance 
must  be  mutual;  and  since  a  contract  to  construct  and  operate 
a  railroad  cannot  be  specifically  enforced,  a  contract  by  defendant 
to  convey  a  right  of  way  in  consideration  thereof  cannot  be  en- 
forced.i*<> 

§  6958.  Failure  of  proof. — A  complaint  which  seeks  to  en- 
force the  specific  performance  of  a  parol  agreement  for  the 
delivery  of  a  new  policy  of  insurance,  to  ascertain  the  plaintiff's 
loss  thereunder,  and  decree  a  recovery  of  the  amount  thereof, 
is  not  supported  by  testimony  tending  to  show  a  renewal  of  a 
former  policy.^^^ 

§  C959.  Cross-complaint. — A  cross-complaint  put  in  by  de- 
fendant in  a  quiet-title  action  alleging  that  defendant  improved 
the  land  by  putting  it  out  to  orange-trees  and  caring  for  the 
same  for  three  years,  and  making  other  improvements,  upon 
verbal  agreement  to  receive  title  to  half  of  the  land,  and  asking 
specific  performance  on  part  of  plaintiff,  is  sufficient,  without  any 
allegations  of  value,  or  that  the  consideration  was  adequate. 1*2    jf 

138  Swain  v.  Burnette,  76  Cal.  299,  623;  Leuschner  v.  Duff,  7  Cal.  App. 
18  Pac.  394.  721,  95  Pac.  914;  Deitz  v.  Stephenson, 

139  Vail  V.   Tillman,   2   Wash.   476,       51  Or.  596,  95  Pac.  803. 

27  Pac.   76.  141  Dodd   v.   Home   Mut.   Ina.   Co., 

140  Pacific    El.    Ry.    Co.    v.    Camp-       22  Or.  3,  28  Pac.  881,  29  Pac.  3. 
bell-Johnson,    153    Cal.    106,    94   Pac.  142  Fleishman  v.   Woods,   135  Cal. 

256,  67  Pac.  276. 
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a  trial  is  had  upon  the  cross-complaint  and  answer  thereto,  the 
original  complaint  and  answer  thereto  are  not  properly  before  the 
court,  and  cannot  affect  the  defendant's  right  to  a  specific  per- 
formance as  pleaded  in  his  cross-complaint. ^^^  A  defendant  in  a 
specific-performance  suit  desiring  a  foreclosure  of  the  contract 
for  default,  as  on  a  mortgage,  should  plead  and  pray  for  the 
same  in  a  cross-complaint.^** 

§  6960.  Uncertainty  of  terms, — Specific  performance  will  be 
denied  if  the  contract  is  not  certain  as  to  the  parties  contracting, 
the  terms  of  sale,  and  the  description  of  the  property.^*^  The 
pleadings  may  help  remove  the  uncertainty.^'*®  An  agreement  to 
convey  one  hundred  acres  "of  the  west  end"  of  the  land,  it 
not  appearing  what  land,  is  too  indefinite  ;^*'^  but  it  is  sufficient 
if  the  purchaser  has  taken  possesion  of  that  amount.^^^  A  time 
specified,  as  ten  days  after  passage  of  certain  amendments  agreed 
upon  to  certain  ordinances,  is  sufficiently  certain.^*^  When  a 
contract  of  sale  provides  for  paj^ment  of  part  of  the  purchase 
money  on  mortgage,  without  specifying  the  terms  of  the  mort- 
gage, and  the  terms  thereof  are  not  made  certain  by  reference  in 
the  contract,  or  by  averment  in  the  complaint,  the  agreement  is 
too  indefinite  and  uncertain  to  support  a  judgment  for  specific 
performance,  and  a  demurrer  to  the  complaint  is  properly  sus- 
tained.i^^  If  payments  are  agreed  to  be  made  in  land  at  a  cer- 
tain price  or  in  cash,  at  option  of  one  paying,  and  no  land  is 
described,  it  is  too  uncertain  to  be  enforced.^^^ 

§  6961.  Relief — When  granted — Nature  of. — The  specific  per- 
formance is  not  a  matter  of  right,  but  relief  rests  in  the  dis- 
cretion of  the  court,  and  a  delay  of  five  days,  where  time  may 

143  Finlen  v.  Heinze,  32  Mont.  354,  147  TCnig^ht  v.  Alexander,  42  Or. 
80  Pac.  918.  521,  71  Pac.   657. 

144  Johnston  v.  Mulcahy,  4  Cal.  148  Cobban  v.  Hecklen,  27  Mont. 
App.  547,  88  Pac.  491.  245,  70  Pac.  805. 

145  Halsell  V.  Renfrew,  14  Okla.  149  Banmhoff  v.  Oklahoma  Elec.  etc. 
674,  78  Pac.  118;   affirmed  202  U.  S.  Co.,  14  Okla.  127,  77  Pac.  40. 

287,  26  Sup.  Ct.  610,  50  L.  Ed.  1032;  150  Burnett  v.  Kullak,  76  Cil.  535, 

Powers  V.  Rude,  14  Okla.  381,  79  Pac.  18  Pac.  401. 

89.  151  Meyer  v.  Quigf^le,  140  Cal.  495, 

146  Larsrey  V.  Leggat,  30  Mont.  148,  74  Pac.  40;  Los  Angreles  etc.  Oil  etc. 
75  Pac.  950.  Co.  v.  Occidental  Oil  Co.,  144  Cal.  528, 

78  Pac.  25. 
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be  regarded  as  of  the  essence  of  the  contract,  may  be  deemed  a 
bar  to  a  specific  performance.^^2  Ji^jad  the  discretion  of  the  court 
is  governed  for  the  most  part  by  settled  rules.^^^  In  cases  of 
specific  performance  the  purchaser  is  not  compellable  to  accept 
a  conveyance  for  only  a  part  of  the  premises,  except  where  they 
consist  of  different  parcels  purchased  separately  and  having  dis- 
tinct prices.^^*  Whenever  an  obligation  in  respect  to  real  prop- 
perty  would  be  specifically  enforced  against  a  particular  person, 
it  may  be  in  like  manner  enforced  against  any  other  person 
claiming  under  him  by  a  title  created  subsequently  to  the  obliga- 
tion, except  a  purchaser  or  incumbrancer  in  good  faith  and  for 
value,  and  except,  also,  that  any  such  person  may  exonerate 
himself  by  conveying  all  his  estate  to  the  person  entitled  to 
enforce  the  obligation. ^^^  Under  a  bill  which  prays  for  the 
rescission  of  a  contract  specifically,  and  for  general  relief,  chan- 
cery may  decree  a  specific  performance,  if  improper  to  rescind  or 
modify.i^^  Where  the  defendant  is  not  able  to  perform  the  whole 
of  the  agreement,  he  may,  at  the  option  of  the  plaintiff,  be  com- 
pelled to  perform  it  as  far  as  he  can,  with  compensation  for  the 
deficiency.^^'^ 

§  6962.  Rents  and  profits. — Although  the  claimant  in  a  bill 
for  the  specific  execution  of  a  contract  may  not  have  specifically 
claimed  in  his  bill  a  decree  for  rents  and  profits  while  in  the 
possession  of  the  defendant,  he  may  claim  it  in  the  appellate 
court,  under  the  prayer  for  general  relief.^^^  If  the  plaintiff  has 
executed  his  side  of  an  agreement  to  exchange  lands  by  a  con- 
veyance, he  is  entitled,  in  an  action  to  enforce  the  agreement,  to 

152  Gale  V.  Archer,  42  Barb.  320.  Eoome  v.  Phillips,  27  N.  Y.  357.  For 
See  Cleary  v.  Folger,  84  Cal.  316,  a  case  where,  on  refusing  to  decree 
18  Am.  St.  Eep.  187,  24  Pac.  280.  a  specific  performance,  the  complain- 

153  Bowen  v.  Irish  Presbyterian  ant  was  not  entitled  to  a  decree  for 
Congregation,  6  Bosw.  245.  See  Cohn  the  sum  to  be  paid  on  a  rescission,  see 
V.  Mitchell,  115  111.  124,  3  N.  E.  420;  Holt  v.  Eogers,  8  Pet.  420,  8  L.  Ed. 
Conger  v.   New  York   etc.   E.  E.   Co.,  995. 

120  N.  Y.  29,  23  N.  E.  983.  155  Cal.   Civ.    Code,   §   3395. 

154  Perkins  v.  "Washington  Ins.  Co.,  156  Hepburn  v.  Dunlop,  1  Wheat 
6  Johns.  Ch.  38 ;  Gibert  v.  Peteler,  38       179,  4  L.  Ed.  65. 

Barb.  488.     As  to  the  form  of  relief  157  Swain  v.  Burnette,  76  Cal.  299, 

in  a  special  case  where  the  deed  which  18  Pac.  394;  Adams  v.  Messinger,  14  7 

the  vendor  had  executed  became  void  Mass.    185,   9   Am.    St.   Eep.    679,    17 

by  his  death,   and   his  administratrix  N.  E.  491. 

was  substituted,  and  it  was  adjudged  iss  Watts  v.  Waddle,  6  Pet.  389,  8 

that    the    original    plaintiff    was    en-  L.  Ed.  4437;  affirming  1  McLean,  200, 

titled  to  a  specific  performance,  see  Fed.  Cas.  No.  7295. 
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an  account  of  rents  and  profits,  and  an  averment  relating  thereto 
should  not  be  stricken  out.^^^ 

§  6863.  Tender, — In  a  suit  by  vendee  for  specific  performance 
of  a  contract  of  sale,  the  averment  of  tender  of  payment  w^as 
in  general  terms,  as  that  the  tender  had  been  repeatedly  made, 
and  that  the  plaintiff  has  been  at  all  times,  and  still  is,  ready 
and  willing  to  pay.  It  was  held,  that  the  tender  should  have 
been  stated  with  greater  particularity  as  to  the  time,  but  the 
objection  in  this  respect  cannot  be  taken  for  the  first  time  in  the 
supreme  court.^^°  Equity  will  not  enforce  the  contract  on 
showing  that  plaintiff  has  also  violated  it.^'^^  The  necessity 
of  a  tender  before  suit  is  waived  by  the  defendant,  where  he  has 
expressly  repudiated  the  contract,  or  by  his  conduct  has  made 
performance  unavailing.1^2  Tender  is  not  necessary  if  it  appears 
that  it  would  be  futile  or  impossible,  and  also  that  plaintiff  has 
been  and  is  ready,  able,  and  willing  to  do  and  perform  the  part 
by  him  to  be  done.^^^ 

§  6064.  Tender — Objections  to. — The  person  to  whom  a  tender 
is  made  must  at  the  time  specify  any  objection  he  may  have 
to  the  money,  instrument,  or  property,  or  he  must  be  deemed 
to  have  waived  it;  and  if  the  objection  be  to  the  amount  of 
money,  the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  he  must  specify  the  amount,  terms,  or  kind  which  he 
requires,  or  be  precluded  from  objecting  afterwards.^^* 

§  6865.  Time  of  performance. — A  reasonable  time  only  can 
be  allowed  to  a  vendor  to  execute  his  part  of  the  contract.^^^ 
The  time  fixed  for  conveyance  of  the  land  is  regarded  at  law  as 
a  material  element  in  it,  and  if  the  vendor  is  not  able  to  perform 
at  the  time,  the  purchaser  may  elect  to  consider  the  contract  at 
an  end;  but  equity  will  in  certain  cases  carry  the  agreement 
into  execution,  although  the  time  appointed  has  elapsed.^^^    The 

159  Swain  v.  Burnette,  76  Cal.  299,  164  Cal.  Code  Civ.  Proc,  §  2076. 
18  Pac.  394.  See,    also,    Cal.    Civ.    Code,    §    1501; 

160  Duff  V.  Fisher,  15  Cal.  375.  Zeimantz   v.    Blake,    39    Wash.    6,    80 

161  Smith  V.   Krall,  9  Idaho,  535,  Pac.  822. 

75   Pac.   263.  165  Bronson  v.  Cahill,  4  McLean,  19, 

162  Sheplar  v.  Green,  96  Cal.  218,  Fed.  Cas.  No.  192fi;  Mason  v.  Wal- 
31   Pac.   42.  lace,  4  McLean,  77,  Fed.  Cas.  No.  9256. 

163  Finlen  v.  Heinze,  32  Mont.  354,  i66  Bank  of  Columbia  v.  Hagner, 
80  Pac.  918.  1  Pet.  455,  7  L.  Ed.  219. 
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pleader's  statements  as  to  time  and  tender  will  be  closely  con- 
strued against  him.^''''^  The  general  rule  of  equity  is  that  time  is 
not  of  the  essence  of  the  contract.^^^ 

§  6966.  Time,  when  of  the  essence  of  the  contract. — If  time  is 
of  the  essence,  a  substantial  compliance  therewith  must  be 
niade.^^^  If  there  is  an  express  agreement  that  time  shall  be  of 
the  essence  of  the  contract,  it  is  deemed  strong  but  not  con- 
clusive evidence  by  courts  of  equity.^'^"  Except  in  cases  where 
time  has  been  made  the  essence  of  the  contract  for  the  sale  of 
property,  time  is  not  treated  by  courts  of  equity  as  of  the 
essence  of  the  contract.^'^i  There  must  be  something  in  the 
contract  indicating  an  intention  that  default  in  payment  should 
work  a  forfeiture,  to  justify  the  supposition  that  time  is  of  the 
essence  of  the  contract.^'^^  "Where  time  is  really  material  to  the 
parties,  the  right  to  a  specific  performance  may  depend  upon  it.^'^^ 
If  the  equities  remain  unchanged,  and  the  parties  acted  in  good 
faith  and  with  reasonable  diligence,  the  court  will  not  refuse 
specific  performance  for  failure  to  tender  or  pay  at  the  exact 
time  fixed.^'^*  To  make  time  the  essence  of  the  contract,  it  must 
appear  that  a  punctual  performance  is  a  condition  which  will 
work  forfeiture  of  the  rights  given  unless  rigorously  fulfilled.^''^^ 
Something  more  than  a  mere  stipulation  that  the  money  shall  be 
paid,  or  the  deed  executed  at  a  given  time,  is  required. ^'^^  If  time 
is  not  of  the  essence,  the  time  in  which  the  purchaser  in  default 

167  Nason  v.  Lingle,  143  Cal.  363,  405;  Hepburn  v.  Auld,  5  Cranch,  262,  3 
77  Pac.  71,  L.  Ed.  96 ;  Gibbs  v.  Champion,  3  Ham. 

168  Brown  v.  Covillaud,  6  Cal.  571;  (Ohio)  336;  De  Camp  v.  Feay,  5 
Brashier   v.    Gratz,    6   Wheat.    528,    5  Serg.  &  R.  323. 

L.  Ed.  322 ;  Ahl  v.  Johnson,  20  How,  172  Raymond  v.  Barnard,  12  Johns. 

511,     15    L.     Ed.     1005;     Hunter    v.  276,  7  Am.  Dee.  319.     See  Cheney  v. 

Town   of   Marlboro,   2   Woodb.   &   M.  Libby,  134  U.  S.  68,  10  Sup.  Ct.  498, 

168,    Fed.    Cas.    No.    6908;    Wells    v.  33  L.  Ed    818;   Sanford  v.  Weeks,  38 

Wells,  3  Ired.  Eq.   (N.  C.)   596;  Eun-  Kan.  319,  5  Am.  St.  Rep,  748,  16  Pac. 

nels  V,  Jackson,  1  How.   (Miss.)   358.  465, 

See  Cal.  Civ.  Code,  §  1492.  173  Garnet     v.     Macon,     2     Brock. 

1G9  Roberts    v.    Braffett,    33    Utah,  Marsh.  185,  Fed.  Cas.  No.  5245;  Vint 

51,  92  Pac.  789;   INIachold  v.  Farnan,  v.  King,  1  Am.  Law  Reg.  712. 

14  Idaho,  258,  94  Pac.  170.  174  Wright   v.   Astoria  Co.,  45   Or. 

170  2  Parsons  on  Contracts,  543.  224,  77  Pac.  599. 

171  Miller  v.  Steon,  30  Cal.  407,  175  Jones  v.  Robbing,  29  Me.  351, 
89  Am.  Dec.  124 ;  Seton  v.  Slade,  7  50  Am.  Dec.  593 ;  Machold  v.  Farnan, 
Ves.  Jr.  265;  Alley  v.  Deschamps,  13  14  Idaho,  258,   94  Pac.  170. 

Ves.    Jr,    73,    225,    289;    Hipwell    v.  176  Id.;    Viele   v.    Troy   etc.   R.   R. 

Knights,   1  You.  &  Coll.  415;   Taylor       Co.,  21  Barb.  381;   Jackson  v.  Ligon, 
T.  Longworth,  14  Pet,  175,  10  L.  Ed.       3  Leigh.    (Va.)    161,  187. 
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may  have  the  further  right  to  complete  performance  may  be  lim- 
ited by  the  vendor,  by  giving  reasonable  notice  that  performance 
must  be  made  by  a  certain  time.^'^^ 

§  6967.  Time — Effect  of  delay.— A  court  of  equity  may  at 
any  time,  as  a  matter  of  indulgence,  decree  a  specific  perform- 
ance of  an  agreement,  if  the  vendor  is  able  to  make  a  good 
title  before  the  decree  is  pronounced.^'^*  Where  delay  has  not 
changed  the  condition  of  the  parties  nor  the  value  of  the  prop- 
erty, and  the  same  justice  can  be  done  between  the  parties  as 
when  a  conveyance  was  to  have  been  executed,  and  there  is  an 
excuse  for  delay,  a  specific  execution  may  be  decreed.^'^^  So 
where  the  purchaser  has  entered  into  possession  and  improved 
the  land,  on  payment  of  the  money  a  specific  performance  will 
be  decreed,  notwithstanding  the  delay.^s"  Where  a  party  seeking 
specific  performance  of  a  contract  to  convey  is  in  possession  of  the 
premises  under  an  assertion  of  right,  mere  lapse  of  time  is  not 
prejudicial  to  his  rights.^^^  Continued  possession  prevents  the 
purchaser  from  rescinding  the  contract  on  the  ground  of  non- 
performance on  the  day  named. ^^^  g^t  possession  taken  by  the 
purchaser  is  not  a  basis  for  a  specific  performance,  if  such  pos- 
session has  been  surrendered  by  him  before  the  commencement  of 
the  action.^s^  Tj^g  general  principle  appears  to  be  perfectly 
established  that  time  is  a  circumstance  of  decisive  importance  in 
these  contracts,  but  it  may  be  waived  by  the  conduct  of  the 
parties;  and  it  is  incumbent  on  the  plaintiff  calling  for  a  specific 
performance  to  show  that  he  has  used  due  diligence,  or,  if  not. 
that  his  negligence  arose  from  just  cause,  and  has  been  acquiesced 
in.^8^  The  fact  that  a  contract  provides  for  one  rate  if  payments 
are  made  at  maturity,  and  another  rate  thereafter,  and  the  vendor 
allows  the  amounts  to  remain  unpaid  after  due,  without  settle- 
ment, the  contract  may  be  enforced  in  equity,  as  the  parties  have 

177  Roberts  v.  BrafFett,  33  Utah,  St.  Rep.  693,  32  N.  E.  704,  18  L.  R.  A. 
51,  92  Pae.  789.  331. 

178  Hepburn  v.  Dunlop,  1  Wheat.  181  Mudgett  v.  Clay,  5  Wash.  103, 
179,  4  L.  Ed.  65.  31  Pac.  424. 

179  LoDgworth  V.  Taylor,  1  Mc-  182  Benson  v.  Tilton,  24  How.  Pr. 
Lean,   395,   Fed.    Cas.   No.    8490;    af-  494. 

firmed,     14     Pet.     172,     10     L.     Ed.  183  Haight  v.  Child,  34  Barb.  186. 

405.  184  Chase  V.  Hogan,  3  Abb.  Pr.  (N. 

180  Mason  v.  Wallace,  4  McLean,  S.)  66;  Welch  v.  Whelpley,  62  Mich.  15, 
77,  Fed.  Cas.  No.  9256.  See,  also,  4  Am.  St.  Rep.  810,  28  N.  W. 
Kent  V.  Church,  136  N.  Y.  10,  32  Am.  744. 
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not  considered  time  as  an  essence  of  the  contract. ""^^^  The  fact 
that  neither  party  performed  nor  offered  to  perform  on  the  day 
fixed  by  the  contract,  and  that  the  purchaser  continued  in  pos- 
session some  days  after,  shows  that  time  was  not  considered  by 
them  as  the  essence  of  the  contract. ^^* 

§  6968.  Time,  when  a  bar. — When  the  circumstances  have  so 
changed  that  the  objects  of  the  party  against  whom  a  perform- 
ance is  sought  can  no  longer  be  equitably  accomplished  by  a 
performance  where  the  lapse  of  time  has  been  very  great,  or 
where  the  value  has  materially  changed,  etc.,  the  court  will  refuse 
to  interfere. ^^''^  A  purchaser  seeking  the  aid  of  a  court  of  chan- 
cery to  enforce  specific  performance  must  apply  promptly.^^^ 
When  the  vendor  gives  notice  to  the  vendee,  by  serving  him 
with  a  summons  in  ejectment,  it  is  the  vendee's  duty  to  act 
jjromptly,  by  tendering  payment  and  asserting  his  claim  to  the 
performance  of  the  contract,  or  his  equity  will  be  lost.^^®  In  a 
certain  case  the  court  refused  to  interfere  after  a  lapse  of  seven 
years.^^^  Specific  performance  was  refused  where  there  were 
laches  in  the  non-performance  of  the  agreement.^^^  So  of  an 
award  where  there  had  been  a  long  delay  and  laches,  and  a 
material  change  of  circumstances  and  injury  to  the  other  party.^^^ 

§  6969.  Title.— In  a  suit  for  specific  performance,  a  purchaser 
will  be  forced  to  take  a  title  which  appears  to  the  court  of  appeals 
to  be  good,  though  the  judge  of  the  court  below  was  of  a  different 
opinion,  that  fact  not  being  sufficient  to  constitute  a  doubtful 
title.1^3  An  agreement  to  make  "a  good  and  sufficient  general 
warranty  deed"  of  lands  is  an  agreement  to  convey  a  good  title 
in  such  lands.^^^  An  agreement  for  the  sale  of  property  cannot 
be  specifically  enforced  in  favor  of  a  seller  who  cannot  give  to 

185  Gumaer  v.  Draper,  33  Colo.  188  Mc Williams  v.  Long,  32  Barb. 
122,  79  Pac.  1040.                                          194. 

186  Benson  v.  Tilton,  24  How.  Pr.  189  Tibbs  v.  Morris,  44  Barb.  138. 

494.  190  Pratt  v.  Carroll,  8  Cranch,  471, 

187  Green  v.  Covillaud,  10  Cal.  328,       3  L.  Ed.  621. 

70    Am.   Dec.    725;    Pratt   v.   Law,    9  191  Boone  v.  Missouri  Iron  Co.,  17 

Cranch,  456,  3  L.  Ed.   791;   Brashier  How.  340,  15  L.  Ed.  171. 

V.  Gratz,  6  Wheat.  528,  5  L.  Ed.  322 ;  193  McNeill    v.    Magee,    5    Mason, 

Holt  V.  Rogers,  8  Pet.  420,  8  L.  Ed.  244,  Fed.  Cas.  No.  8915. 

995;    Cooper    v.    Brown,    2    McLean,  103  Beioley  v.  Carter,  L,  R.,  4  Ch. 

495,  Fed.    Cas.    No.    3191;    Requa   v.  230. 

Snow,   76  Cal.  590,  18  Pac.  862.  194  Wellman's    Exrs.    v.    Dismukes, 

42  Mo.  101. 
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the  buyer  a  title  free  from  reasonable  doubt. ^^^  If  the  vendor 
cannot  perform  the  entire  agreement,  and  can  convey  an  undi- 
vided half  of  the  land,  he  may  be  compelled  to  convey  that  inter- 
est.^®^  The  owner  of  an  undivided  portion  of  a  tract  of  land, 
having  authorized  his  agent  to  sell  part  of  it,  and,  after  sale,  if  he 
acquires  entire  legal  title,  he  holds  the  same  for  benefit  of  his 
vendee,  and  can  enforce  performance  of  the  contract.^^'^  A  pur- 
chaser vt^ho  has  rejected  the  title  and  refused  part  performance 
cannot  have  specific  performance.^^* 

§  6970.  Valid  tender  of  purchase  money. — To  constitute  a 
valid  tender,  the  party  must  have  the  money  at  hand,  imme- 
diately under  his  control,  and  must  then  and  there  not  only 
be  ready  and  willing,  but  must  produce  and  offer  to  pay  it  to  the 
other  party  on  the  performance  by  him  of  the  requisite  con- 
dition.^^^  An  offer  in  writing  to  pay  a  particular  sum  of  money, 
or  to  deliver  a  written  instrument  or  specific  personal  property, 
is,  if  not  accepted,  equivalent  to  an  actual  production  and  tender 
of  the  money,  instrument,  or  property.-^^  An  offer  of  perform- 
ance must  be  free  from  any  conditions  which  the  creditor  is  not 
bound  on  his  part  to  perform.^oi 

§  6971.  Parties — Vendor  and  vendee  as  trustees. — The  rule  is 
well  settled  that  where  land  is  purchased  for  which  one  party  pays 
the  consideration  and  another  party  takes  the  title,  a  resulting 
trust  immediately  arises  in  favor  of  the  person  paying  the  con- 
sideration, and  the  other  party  becomes  his  trustee;  and  it  is 
now  equally  well  settled  that  if  one  party  pays  only  a  part  of 
the  consideration,  the  party  taking  the  title  to  the  whole  land 
becomes  a  trustee  for  the  other  party  pro  tanto.  The  party 
setting  up  the  trust  must  show  that  the  money  was  paid  by  him 
at  or  before  the  execution  of  the  conveyance. 202  The  general 
principle  is  that,  from  the  time  of  the  contract  for  the  sale  of 

195  Cal.  Civ.  Code,  §  3394;  Turner  199  Englander  v.  Rogers,  41  CaL 
V.  McDonald,  76  Cal.  177,  9  Am.  St.       420. 

Rep.  189,  18  Pac.  262.  200  Cal.  Code  Civ.  Proc,  §  2074. 

196  Marshall    v.    Caldwell,    41    CaL  201  Cal.  Civ.  Code,  §  1494. 

611.  202  Case   t.   Codding,   38   Cal.   193; 

197  Cobban  v.  Hecklen,  27  Mont.  2  Story's  Equity  Jurisprudence, 
245,  70  Pac.   805.  §   1201;   Will.  Eq.   600;   Bottsford  v. 

198  Peters  v.  Van  Horn,  37  Wash.  Burr,  2  Johna.  Ch.  405. 
550,  79  Pac.  1110. 
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the  land,  the  vendor,  as  to  the  land,  becomes  a  trustee  for  the 
vendee,  and  the  vendee,  as  to  the  purchase  money,  a  trustee  for 
the  vendor,  who  has  a  lien  upon  the  land  therefor.  And  every 
subsequent  purchaser  from  either,  with  notice,  becomes  subject 
to  the  same  equities  as  the  parties  would  be  from  whom  he  pur- 
chased. Courts  of  equity  treat  such  contracts  precisely  as  if 
they  had  been  specifically  executed.  The  vendee  is  treated  in 
equity  as  the  equitable  owner  of  the  land,  and  the  vendor  as  the 
owner  of  the  money.^os 

§  6972.  Verbal  contract  to  give  lease. — If  the  owner  of  land 
makes  a  verbal  agreement  with  another  to  lease  him  the  same 
for  one  year,  with  the  privilege  of  two  years  more,  at  an  annual 
rent  of  six  hundred  dollars,  and  a  lease  is  to  be  executed  con- 
taining the  usual  covenants,  and  the  lessee  takes  possession  and 
pays  the  rent  for  the  first  year,  the  agreement  is  sufficiently 
certain  to  support  a  decree  against  the  lessor  for  a  specific 
performance.20* 

§  6973.  What  contract  may  be  enforced. — A  court  of  equity 
will  decree  a  good  and  sufficient  conveyance  to  be  made  upon 
payment  of  the  purchase  money,  pursuant  to  a  contract  for 
the  sale  and  conveyance  of  land.^^^^  But  this  jurisdiction  of 
equity  must  be  exercised  under  a  sound  discretion,  with  an  eye 
to  the  substantial  justice  of  the  case.^o^  And  the  relation  of 
vendor  and  purchaser  must  exist  between  the  parties.^o'''  A 
vendee  who  has  fulfilled  his  contract  may  obtain  a  decree  for 
specific  performance  against  parties  who,  with  notice  of  his 
equities,  succeeded  to  the  interest  of  the  vendor.^os  A  gift  of 
land,  having  been  partly  executed,  may  be  enforced  by  an  action 
for  specific  performance. ^^a    Lands  held  by  no  other  tenure  than 

203  Willis  T.  Wozencraft,  22  Cal.  206  King  v,  Hamilton,  4  Pet.  311, 
616.      As   to   the   distinction   between       7  L.  Ed.  869. 

an  action  for  specific  performance  and  207  Walton  v.   Coulson,   1   McLean, 

an  action  to  enforce  a  trust  considered  120,  Fed.  Cas.  No.  17132. 
in  reference  to  the  efPect  of  delay,  see  208  Laverty    v.    Moore,    33    N.    T. 

Tomlinson  v.  Miller,  3  Keyes,  517.  658.      That   the   rules   preventing   the 

204  Clark  v.  Clark,  49  Cal.  586.  adjudgment  of  a  specific  performance 
See,  also,  Wallace  v.  Scoggin,  17  Or.  of  a  contract  in  cases  of  fraud  must 
476,  21  Pac.  558.  state  surprise  and  hardship,  reviewed 

205  Mechanics'  Bank  of  Alexandria  in  Lynch  v.  Bischoff,  15  Abh.  Pr. 
T.  Seton,  1   Pet.  299,   7  L.   Ed.   152;  357,  note. 

Murphy  v.  McVicker,  4  McLean,  252,  209  Freeman  v.  Freeman,  51  Barb. 

Fed.  Cas.  No.  9951.  306. 
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possession  may  be  the  legitimate  subjects  of  control,  and  some- 
times in  equity  chattel  interests  and  personal  property  are  made 
the  subject  of  specific  performance. ^^^ 

§  6974.  What  cannot  be  specifically  enforced. — The  follow- 
ing obligations  cannot  be  specifically  enforced:  1.  An  obliga- 
tion to  render  personal  service;  2.  An  obligation  to  employ 
another  in  personal  service;  3.  An  agreement  to  submit  a  con- 
troversy to  arbitration;  4.  An  agreement  to  perform  an  act 
which  the  party  has  not  power  lawfully  to  perform  when  re- 
quired to  do  so;  5.  An  agreement  to  procure  the  act  or  consent 
of  the  wife  of  the  contracting  party,  or  of  any  other  third  per- 
son; or  6.  An  agreement  the  terms  of  which  are  not  sufficiently 
certain  to  make  the  precise  act  which  is  to  be  done  clearly  ascer- 
tainable.211  A  condition  of  a  sale  of  a  mine  that  employment 
Avould  be  furnished  the  seller  cannot  be  specifically  enforced, 
there  being  an  adequate  remedy  at  law  for  damages.212  Where 
any  change  of  circumstances  in  regard  to  the  property  makes 
it  unconscionable  that  the  party  should  have  execution  of  the 
contract,  a  court  of  equity  will  withhold  its  aid.-^^  ^^  agreement 
in  settlement  of  a  family  dispute  will  not  be  enforced  unless  the 
agreement  is  complete  and  final.^i*  Nor  where  there  is  sub- 
stantial defect  with  respect  to  the  nature,  character,  situation, 
extent,  or  quality  of  the  estate,  which  was  unknown  to  the  pur- 
chaser, and  in  regard  to  which  he  was  not  put  upon  inquiry.^is 
Nor  when  performance  is  obviously  impossible ;  as  where  one  who 
has  already  mortgaged  his  land  contracted  to  convey  it  free  of 
incumbrances,  and  the  purchaser  prayed  specific  performance, 
but  would  not  waive  the  objection  to  the  mortgage. -^^  Nor  the 
performance  of  continuous  duties  which  involve  personal  labor 
and  care ;  as  the  running  of  street-cars  along  a  particular  street 
daily  "at  such  regular  intervals  as  may  be  right  and  proper,'* 
whether  the  obligation  of  the  railroad  company  rests  on  contract 
or  the  provisions  of  its  charter.21'^     The  remedy  in  such  case  is 

210  Johnson  t.  Rickett,  5  Cal.  218;  214  Wistar's  Appeal,  80  Pa.  St.  484. 
Senter  v.   Davis,   38   Cal.   450.  2-15  Ellicott  v.  White,  43  Md.   145. 

211  Cal.  Civ.  Code,  §  3390.  216  Snell  v.  Mitchell,  65  Me.  48. 

212  Mallory  v.  Globe-Boston  Cop-  217  McCann  v.  South  etc.  R.  R. 
per  Min.  Co.  (Ariz.),  94  Pac.  1116;  Co.,  2  Tenn.  Ch.  773.  As  to  specific 
Deitz  V.  Stephenson,  51  Or.  596,  95  performance  of  contracts  for  personal 
Pac.  803.  services,  see  Rogers  Mfg.  Co.  v.  Rog- 

213  Iglehart  v.  Vail,  73  111.  63;  ers.  58  Conn.  356,  18  Am.  St.  Rep. 
Thurston  v.  Arnold,  43   Iowa,  41.  278,  20  Atl.  467,  7  L.  R.  A.  779. 
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by  mnv  damns,  or  by  proceedings,  in  the  name  of  the  state,  for 
a  forfeiture  of  the  charter.^i* 

§  6975.    What   parties    cannot   be   compelled   to   perform. — 

Specific  performance  cannot  be  enforced  against  a  party  to  a 
contract  in  any  of  the  following  cases:  1.  If  he  has  not  received 
an  adequate  consideration  for  the  contract;  2.  If  it  is  not, 
as  to  him,  just  and  reasonable;  3.  If  his  assent  was  obtained 
by  the  misrepresentation,  concealment,  circumvention,  or  unfair 
practices  of  any  party  to  whom  performance  would  become  due 
under  the  contract,  or  by  any  promise  of  such  party  which  has 
not  been  substantially  fulfilled;  or  4.  If  his  assent  was  given 
under  the  influence  of  mistake,  misapprehension,  or  surprise, 
except  that  where  the  contract  provides  for  compensation  in 
case  of  mistake,  a  mistake  within  the  scope  of  such  provision 
may  be  compensated  for,  and  the  contract  specifically  enforced 
in  other  respects,  if  proper  to  be  so  enforced.^i* 

§  6976.  Who  cannot  have  specilic  performance. — Specific  per- 
formance cannot  be  enforced  in  favor  of  a  party  who  has  not 
fully  and  fairly  performed  all  the  conditions  precedent  on  his 
part  to  the  obligation  of  the  other  party,  except  where  his  failure 
to  perform  is  only  partial,  and  either  entirely  immaterial,  or 
capable  of  being  fully  compensated,  in  which  case  specific  per- 
formance may  be  compelled,  upon  full  compensation  being  made 
for  the  default.220  An  execution  creditor  cannot  enforce  specific 
performance  of  a  contract  for  sale  of  land  purported  to  have 
been  sold  to  him  under  execution,  if  the  execution  debtor  had 
not  the  legal  right  to  enforce  the  performance.221  It  will  not 
be  granted  where  no  damage  is  suffered  and  no  fraud  inflicted.222 

§  6977.  When  action  can  be  maintained. — The  California 
Civil  Code  provides  that  except  as  otherwise  provided  in  the 
article  relating  thereto,  the  specific  performance  of  an  obliga- 
tion may  be  compelled.223  Specific  performance  will  be  decreed 
Avhenever  the  parties,  or  the  subject-matter,  or  so  much  thereof 

218  McCann     v.     Eailroad     Co.,     2  221  Costello   v.    Friedman,   8    Ariz. 

Tenn.  Ch.  773.  215,  71  Pac.  935. 

2.19  Cal.  Civ.  Code,  §  3391.  222  Howes    v.    Barmon,    11    Idaho, 

220  Cal.    Civ.    Code,    §    3392.      See,  64,    114   Am.    St.   Rep.   255,   81   Pae. 

also,    Howard    v.     Throckmorton,    48  48,  69  L.  R.  A.  568. 

Cal.  482;  Cal.  Civ.  Code.  §  1492.  223  Cal.  Civ.  Code,  S  3384. 
P.  P.  F.,  Vol.  IV— 39 
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as  is  sufficient  to  enable  the  court  to  enforce  its  decree,  is 
within  the  jurisdiction  of  the  court.  Thus  specific  perform- 
ance of  a  contract  for  lands  lying  in  America  was  decreed  in 
England.224  go  a  trust  in  relation  to  lands  lying  in  Ireland  may 
be  enforced  in  England,  if  the  trustee  live  in  England.225  it 
will  lie  if  the  subject  of  the  trust  or  contract  be  within  the  juris- 
diction, though  the  parties  are  not.  So  a  bill  for  an  allow- 
ance for  the  support  of  children  out  of  the  stocks  in  England 
was  sustained,  though  the  parties  were  out  of  the  kingdom. 226 
So  also  in  the  case  of  a  contract  for  the  sale  of  lands  lying  in 
America,  made  by  a  citizen  of  New  York,  at  Havana,  with  the 
defendant,  a  Spanish  subject,  jurisdiction  was  upheld  in  New 
York.227 

§  6978.  Performance  and  damages. — In  a  suit  for  specific  per- 
formance, the  court  having  acquired  jurisdiction  may  assess  such 
damages  as  appear  to  have  been  sustained  prior  to  the  filing  of 
the  complaint  as  incidental  to  the  remedy  of  specific  perform- 
ance.228  If  there  has  been  no  change  in  value  since  conveyance 
was  demanded,  no  damages  therefor  can  be  allowed.229 

§  6979.  Complaint — Essential  allegations. — The  common-law 
rule  as  to  what  must  be  shown  in  the  complaint  and  what  must 
be  proved,  are — 1.  The  contract  must  be  shown,  bearing  no 
jii^  deliberandi,  nor  locus  penitentm;  2.  That  the  consideration 
has  been  tendered;  3.  That  there  has  been  such  a  part  per- 
formance that  its  rescission  would  be  a  fraud  on  the  other  party, 
and  could  not  be  fully  compensated  by  recovery  of  damages  in 
a  court  of  law;  4.  That  delivery  of  possession  has  been  made 
in  pursuance  of  the  contract,  and  acquiesced  in  by  the  other 
party.230 

§  6980.  Action,  when  lies — Averments. — The  existence  of  an 
adequate  remedy  by  action  for  damages  does  not  preclude  the 

2.24  Penn  v.  Lord  Baltimore,  1  Ves.  13  N.  Y.  587,  67  Am.  Dec.  89 ;   cited 

Sr.  444.  in  Eoiirke  v.  McLanehlin,  38  Cal.  196. 

225  Kildare  v.  Eustace,  1  Vern.  419.  228  West  v.  Washington  etc.  R.  R. 

Z2G  Anonymous,  1  Atk.  19.  Co.,  49  Or.  436,  90  Pac.  666. 

227  Ward  V.  Arredondo,  Hopk.  Ch.  229  Lindley    v.    Blumberg,    7    Cal. 

243.    See,  also,  Arglasse  v.  IMuschamp,  App.  140,  93  Pac.  894. 
1  Vern.  75;  Toller  v.  Carteret,  2  Vern.  230  Hayes  v.  Kershow,  1  Sandf.  Ch. 

494;  Gardner  v.  Ogden,  22  N.  Y.  327,  258.     Sco,  also,  Cooner  v.  Chittenden, 

78  Am.  Dec.  192;  Newton  v.  Bronson,  33  Neb.  313,  50  N.  W.  2. 
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vendor  of  lands  from  suing  for  specific  performance. -^^  A  vendor 
of  lands  may  recover  the  purchase  money  by  a  suit  in  equity  for 
specific  performance  in  every  case  where  the  vendee  would  have 
the  right  by  such  a  suit  to  compel  the  execution  and  delivery 
of  a  deed  by  the  vendor.^ss  But  where  the  defendant  employed 
the  plaintiff  to  negotiate  a  sale  of  certain  described  lands,  and 
find  a  purchaser  for  the  same,  with  a  stipulation  that  if  the  said 
plaintiff  should  within  ten  days  find  a  purchaser  at  a  certain 
price  per  acre,  that  the  defendant  would  sell  and  convey  the 
same  to  such  purchaser,  and  that  plaintiff  should  have  for  his 
services  all  that  should  be  obtained  from  such  purchaser  over 
said  price  per  acre,  it  is  not  a  contract  for  sale  of  land  within  the 
meaning  of  the  statute  of  frauds,  but  is  a  mere  contract  of  employ- 
ment ;  233  and  is  revocable  at  any  time.234  But  it  would  seem 
that  where  a  portion  of  the  remuneration  to  be  paid  for  such 
services  should  be  a  part  of  the  land  in  question  it  would  be 
otherwise.  In  that  case,  the  contract  being  oral,  and  no  note 
or  memorandum  having  been  reduced  to  writing  or  signed  by 
either  party  thereto,  that  portion  stipulating  for  the  transfer 
of  land  to  the  plaintiff  is  null  and  void  by  the  eighth  section 
of  the  statute  concerning  fraudulent  conveyances,  and  that  por- 
tion of  the  contract  being  void,  the  remaining  portion  could  not 
be  enforced. 235  That  the  plaintiff  executed  the  agreement  is  not 
essential.236  But  whether  equity  will  enforce  the  specific  per- 
formance of  a  contract  depends  not  upon  the  character  of  the 
property  involved,  as  whether  it  be  real  or  personal,  but  upon 
the  inadequate  remedy  afforded  by  a  recovery  of  damages  in 
an  action  at  law. 237  And  where  W.  agreed  orally  to  buy  of  G. 
a  designated  machine,  worth  three  hundred  and  seventy-five  dol- 
lars, and  directed  G.  to  forward  the  same,  by  the  New  York  Cen- 
tral railroad,  to  one  S.,  it  was  held  that  the  sale  was  complete,  and 
taken  out  of  the  statute  of  frauds,  by  delivery  to  said  railroad 
company,    and    specific    performance    decreed  in  favor  of  the 

2i3i  Fry    on    Specific    Performance,  234  Brown  v.  Pforr,  3S  Cal.  550. 

11;    Ciary    v.    Smith,    2    N.    Y.    60;  235  Lexington    v.    Clark,    2    Vent. 

Schroeppel  v.  Hopper,   40  Barb.   425.  223;    Crawford   v.    Morrell,    8    Johns. 

See,    also,    Duff    v.    Fisher,    15    Cal.  255;   cited  in  Fuller  v.  Eeed,  38  Cal. 

375.  99;    Cloud   v.   Greasley,   125   111.   313, 

232  Raymond    v.    San    Gabriel    etc.  17  N.  E.  826. 

"Water  Co.,   53   Fed.   883,  4   C.   C.   A.  236  Clason  v.  Bailey,  14  Johns.  484; 

89.      See    Greenfield    v.    Carlton,    30  Worrall  v.  Munn,  5  N.  Y.  229,  55  Am. 

Ark.  547.  Dec.  330. 

233  Heyn  v.  Phillips,   37   Cal.   529.  237  Duff  v.  Fisher,  15  Cal.  375. 
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vendors.238  If  there  be  a  variance  between  the  written  agree- 
ment and  the  true  agreement,  the  difference  should  be  clearly 
shown.23» 

§  6981.  Part  performance — Plaintiff's  title. — A  court  will, 
under  some  circumstances,  decree  specific  performance  where 
there  has  been  a  part  performance.^^o  The  payment  of  part 
of  the  price  is  not  such  an  act  as  that  the  rescission  of  the  con- 
tract would  be  a  fraud  on  the  other  party.^^i  If  the  plaintiff's 
title  is  defective,  and  it  appears  before  decree  or  report  that  it 
can  be  perfected,  the  delay  is  compensated  by  charging  the 
complainant  with  interest.^'*^  A  bill  in  equity  which  states  as 
the  complainant's  title  that  he  purchased  under  regular  pro- 
ceedings, and  at  an  open  and  fair  execution  sale,  a  debt  of  two 
hundred  and  sixty  thousand  dollars  for  six  hundred  dollars  is 
not  bad  on  demurrer.^^s 

§  6982.  Rescission  and  offer  to  restore. — Defense  made  upon 
a  rescission  by  defendant  must  show  also  an  offer  to  fully  restore 
to  the  lessee  and  purchaser  not  only  the  purchase  money  paid, 
but  improvements  made  upon  strength  of  the  contract.^^* 

§  6983.  Defense — Increased  value. — If  a  client  contracts  with 
his  attorney  to  convey  to  him  a  portion  of  the  property  in  liti- 
gation, in  consideration  of  legal  services,  the  fact  that  the  prop- 
erty afterwards  is  largely  enhanced  in  value  is  no  objection  to  a 
decree  for  specific  performance,  even  though  such  enhancement 
is  in  a  material  degree  the  result  of  the  labor  and  money  of  the 
client.245 

§  6984.  Insurance  policy. — If  on  a  bill  in  equity  for  specific 
performance  of  a  contract,  for  a  policy  of  insurance,  the  answer 

238  Glen  V.  Whitaker,  51  Barb.  242  Clute  v.  Robison.  2  Johus.  595; 
451.  Pierce  v.   Nichols,   1   Paigje,  244;    Ke- 

239  Coles  V.  Browne,  10  Paige,  526.  formed  Dutch  Church  v.  Mott,  7  Paige, 

240  Brashier  v.  Gratz,  6  Wheat.  77,  32  Am.  Dec.  613;  Viele  v.  Troy  etc. 
528,  5  L.  Ed.  322;  Welch  v.  Whelp-  R.  R.  Co.,  21  Barb.  381;  affirmed,  20 
ley,  62  Mich.  15,  4  Am.  St.  Rep.  810,  N.  Y.  184;  Cleveland  v.  Burrill,  25 
28  N.  W.  744.  Barb.  532. 

241  Story's  Equity  Jurisprudence,  243  Erwin  v.  Parham,  12  How.  197, 
§§  760,  761 ;  Sugden  on  Vendors,  112,  13  L.  Ed.  952. 

§    3;    Ex    parte    Storer,    Davies,    294,  244  Swanston    v.    Clark,    153    Cal. 

Fed.  Cas.  No.  13490;  Haight  v.  Child,  300,  95  Pac.  1117. 

34    Barb.    186;    Purcell    v.    Miner,    4  245  Howard    v.    Throckmorton,    48 

Wall.  513,  18  L.  Ed.  435.  Cal.  482. 
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admits  that  a  proposal  for  acceptance  was  made  and  accepted, 
but  adds  that  no  contract  was  made,  the  court  will  not  intend 
that  this  denial  includes  any  new  matter  of  fact,  but  will  treat 
it  as  only  containing  the  respondent's  view  of  the  legal  conse- 
quence of  the  facts  admitted.^^s 

§  6985.  Statute  of  frauds. — A  general  demurrer  interposed 
as  a  plea  of  the  statute  of  frauds  to  a  bill  for  specific  perform- 
ance must  be  overruled  where  the  facts  stated  in  the  bill  are 
not  inconsistent  with  the  signing  of  the  contract,  and  the  bill 
expressly  alleges  a  part  performance. ^^t  Where  the  answer  ad- 
mits an  agreement,  the  defendant  must  plead  the  statute,  or 
he  is  taken  to  have  admitted  the  agreement,  which  is  either 
good  under  the  statute,  or  on  some  other  ground  binding  upon 
him. 248  And,  notwithstanding  his  admission,  the  defendant  is 
entitled  to  the  full  benefit  of  the  statute. ^^^  But  the  answer, 
with  the  admission,  must  be  to  the  original  bill.^^o  And  the 
answer  must  distinctly  claim  the  benefit  of  the  statute. 25i  The 
statute  of  frauds  is  waived  by  the  defendant  unless  specially 
pleaded  as  a  defense. 2^2 

§  6986.  Marriage. — When  a  married  woman  has,  prior  to  her 
marriage,  entered  into  a  contract  which  is  binding  upon  her,  a 
specific  performance  may  be  decreed,  notwithstanding  her  sub- 
sequent marriage.  253 

§  6987.  Objection  to  deed.— Where,  in  pursuance  of  an  agree- 
ment to  convey  real  estate,  the  grantee  presents  a  deed  different 
from  that  called  for  in  the  contract,  the  grantor  must  make  his 
objections  at  the  time  it  is  presented,  or  within  a  reasonable 
time  afterwards,  or  when  the  possession  is  demanded.     He  can- 

246  Union   Mut.   Ins.    Co.   v.   Com-  250  Spurrier  v,  Fitzgerald,  6  Ves. 

mercial   Mut.   M.   Ins.    Co.,   2    Curtis,  548;     Beatson    v.    Nicholson,    6    Jur. 

6*24,  Fed.  Cas.  No.  14372,  8  L.  R.  (N.  621. 

S.)   610.  251  Skinner  v.  M'Douall,   2  De   G. 

^47  Field    V.    Hutchinson,    1    Beav.  &  Sm.  265. 

599 ;  Child  v.  Godolphin,  1  Dick.  39.  252  Porter  v.   Wormser,   94   N.   Y. 

248  Cruyston  v.  Banes,  Free.  Ch.  450;  Wells  v.  Monihan,  129  N.  Y. 
208;  Symondson  v.  Tweed,  Free.  Ch.  161,  29  N.  E.  232;  Crane  v.  Powell, 
734.  139  N.  Y.  379,  34  N.  E.  911;  Farwell 

249  Rowe    T.    Teed,    15    Ves.    375;  v.    Tillson,    76   Me.    227;    Graffam    v. 
Blagden    v.    Bradbear,    12    Ves.    466.  Pierce,  143  Mass.  386,  9  N.  E.  S19. 
See,   contra,    Mussell   v.   Cooke,  Prec.  253  Love  v.  Watkins,   40  Cal.  547, 
Ch.  533.  6    Am.   Rep.    624. 
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not  be  pennitted  to  avail  himself  of  it  for  the  first  time  as  a 
defense  when  sued  for  breach  of  covenant.^^* 

§  6988.  Reconveyance  of  property. — If  the  grantee  of  land 
agree  by  parol  with  the  grantor  that  he  may  keep  the  land  and 
work  it  one  year,  and  at  the  end  of  the  year  make  his  election 
whether  he  will  keep  it  and  pay  the  purchase  money  or  restore 
it  to  the  grantor,  the  grantee  is  in  time  to  avoid  payment  of  the 
purchase  money  if  on  the  first  day  after  the  end  of  the  year  he 
notifies  the  grantor  of  his  election,  and  tenders  him  or  his  agent 
a  deed  of  the  property.^^^ 

§  6989.  Defense  of  impracticability. — Specific  performance 
will  not  be  denied  on  the  ground  that  it  is  impracticable  to  compel 
performance,-^^  but  will  be  denied  if  performance  of  the  contract 
will  be  detrimental  to  the  interests  of  the  public,  or  will  work 
great  hardship  on  defendant  and  little  good  to  plaintiff.^sT 

§  6990.  Proof. — The  question  of  an  implied  trust  which  is 
not  presented  by  the  pleadings  or  the  evidence  cannot  be  con- 
sidered.-^^ The  party  seeking  specific  performance  has  the  burden 
of  proving  by  a  preponderance  of  the  evidence.^^s  A  parol  agree- 
ment must  be  clearly  proved. ^^^ 

§  6991.  Discretion  of  the  court. — Enforcement  of  a  contract 
is  largely  a  matter  of  discretion  of  the  court,^'^!  but  it  must  be 
a  sound  legal  discretion.^^s 

§  6992.  Decree. — A  vendee  attempting  to  enforce  conveyance 
upon  reduced  price,  on  account  of  misrepresentation  of  vendor  as 
to  the  number  of  acres,  not  pleading  a  claim  for  taxes  paid,  can- 
not have  a  decree  for  such  taxes. ^^s  It  is  error  to  add,  over 
plaintiff's  objection,  an  alternative  money  judgment  for  the  value 

254  Morgan  v.  Stearns,  40  Cal.  434.  2.59  Hasrerman  v.  Bates,  30  Colo.  89, 

255  Rhine  v.  Ellen,  36  Cal.  362.  69   Pac.   526. 

256  Lane  v.  Pacific  etc.  Ry.,  8  260  Deeds  v.  Stephens,  10  Idaho, 
Idaho,  230,  67  Pac.  656.  332,  79  Pac.  77. 

£57  Herzog    v.    Atchison    etc.    Ry.  2«l  Roberts    v.    Braffett,   33    Utah, 

Co.,  153  Cal.  496,  95  Pac.  898,  17  L.  51,  92  Pac.  789. 

R.  A.   (N.  S.)   428.  202  Stevens    v.    Trafton,    36   Mont. 

258  People  Min.  etc.  Co.  v.  Central  520,  93  Pac.  810. 

Consol.   Min.  Co.,  20  Colo.   App,  561,  263  Quarg   v.   Scher,   136   Cal.   406, 

80  Pac.  479.  69  Pac.  96. 
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of  stock  sought  to  be  recovered  by  plaintiff.-^*  Any  damages 
properly  pleaded  and  proven  should  be  assessed. ^65  Failure  to 
find  the  value  of  the  land  is  ground  for  reversal.-''^  The  enforce- 
ment of  a  contract  for  the  sale  of  land  may  be  enforced  by  levy 
upon  and  sale  of  any  of  defendant's  property,  as  on  execution. ^67 
A  decree  will  not  be  rendered  against  joint  owners  unless  all 
of  them  were  parties  to  the  contract.^^s  Conditions  precedent 
should  be  included  in  the  deeree.^^a  and  a  definite  time  within 
which  performance  shall  be  accomplished.^^o 


FORMS  IN  SPECIFIC  PERFORMANCE. 

§  6993.     Complaint  by  purchaser  aguinst  vendor. 

Form  No.  1846. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  defendant  was,  on  or  before  the  .  .  .  day  of  ... , 
19 . .  ,  seised  and  possessed  of  a  certain  tract  of  land,  situated 
in  ... ,  and  bounded  and  described  as  follows,  to- wit :  [Describe 
land.] 

II.  That  on  said  day  the  plaintiff  and  said  defendant  entered 
into  a  written  contract  of  lease,  whereby  said  defendant  did  grant, 
demise,  and  to  farm  let  said  tract  of  land  to  this  plaintiff  for  the 
term  of  .  .  .  years  thereafter,  to  be  fully  completed  and  ended, 
in  consideration  of  the  sum  of  .  .  .  dollars,  monthly  rent  of  said 
premises,  to  be  paid  therefor  by  the  plaintiff  to  said  defendant. 

III.  That  in  and  by  said  contract  of  lease,  and  as  a  part  thereof, 
it  was  further  covenanted  and  agreed  that  the  plaintiff  should 
have  the  privilege  of  purchasing  said  lot  or  tract  of  land,  on 
or  before  the  expiration  of  said  lease,  for  the  sum  of  .  .  .  dollars, 
in  gold  coin  of  the  United  States,  which  said  covenant  or  agree- 
ment in  said  lease  contained,  and  as  part  thereof  as  aforesaid,  is 
as  follows:  [Insert  copy  of  covenant.] 

264  Fanny  Rawlings  Min.  Co.  v.  2C8  Gault  Lumber  Co.  v.  Pyles,  19 
Tribe,  29  Colo.  302,  68  Pac.  284.  Okla.  445,  92  Pac.  175. 

265  Deeds  v.  Stephens,  8  Idaho,  269  Olympia  Min.  Co.  v.  Kerns,  13 
514,  69  Pac.  534.  Idaho,  514,  91  Pac.  92. 

266  White  V.  Sage,  149  Cal.  613,  270  Lawrence  v.  Halverson,  41 
87  Pac.   193.  Wash.  534,  83  Pac.  889;   Freeburg  v. 

267  Anderson  v.  Wallace  Lumber  Lamoureaux,  15  Wyo.  22,  85  Pac. 
*tc.  Co..  30  Wash.  147,  70  Pac.  247.  1054. 
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IV.  That  the  plaintiff,  upon  the  execution  and  delivery  of 
said  lease,  entered  into  and  was  in  the  sole  possession  thereof 
up  to  the  present  time,  and  is  now  in  possession  thereof,  and 
during  said  time  he  has  made  valuable  improvements  thereon, 
to-wit,  to  the  value  of  .  .  .  dollars. 

V.  And  the  plaintiff  further  alleges,  that  he  duly  performed 
all  the  conditions  of  said  lease  on  his  part  to  be  performed,  and 
on  the  .  .  .  day  of  .  .  . ,  19  .  . ,  which  day  was  previous  to  the 
expiration  of  said  lease,  the  plaintiff  tendered  to  said  defend- 
ant the  sum  of  .  .  .  dollars,  in  gold  coin  of  the  United  States, 
and  demanded  from  him  a  conveyance  of  said  premises,  and 
requested  him  specifically  to  perform  his  said  covenant  or  asrree- 
ment  to  convey  to  him  said  tract  or  lot  of  land,  but  that  he 
refused  and  ever  since  has  refused,  and  still  refuses  so  to  do. 

VI.  And  plaintiff  avers  that  ever  since  said  tender  made  as 
aforesaid,  to-wit,  on  the  .  .  .  day  of  ... ,  19  .  . ,  he  has  re- 
mained and  still  is  ready  and  willing  to  pay  to  the  defendant 
the  said  sum  of  .  .  ,  dollars  in  gold  coin  aforesaid,  and  now 
brings  the  same  into  this  court  for  that  purpose  and  has  always 
been  and  now  is  ready  and  willing  to  receive  a  conveyance  of 
said  premises. 

VII.  And  plaintiff  avers  that  by  reason  of  the  breach  of  the 
covenant  to  convey  on  the  part  of  the  defendant  hereinbefore 
set  out,  and  of  his  failure  to  specifically  perform  the  same, 
plaintiff  has  suffered  damages  in  the  sum  of  .  .  .  dollars. 

V/herefore,  the  plaintiff  demands  judgment: 

1,  That  the  said  covenant  so  made  between  the  plaintiff  and 
defendant  hereinbefore  set  out,  may  be  specifically  performed, 
and  that  said  defendant  be  adjudged  to  sell  and  convey  the 
said  premises  to  the  plaintiff,  and  to  execute  a  good  and  suffi- 
cient deed  thereof  to  him,  on  payment  by  the  said  plaintiff  of 
the  amount  of  the  purchase  money  aforesaid. 

2.  That  the  said  defendant  be  adjudged  to  account  and  pay 
to  the  plaintiff  the  damages  he  has  sustained  in  such  event,  to-wit, 
the  sum  of  .  .  .  dollars,  or  for  such  other  or  further  relief  as  to 
the  court  may  seem  just. 

§  6994.    The  same — Short  form. 

Form  No.  1847. 
[Title.] 

The  plaintiff  complains,  and  alleges: 
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I.  That  on  the  .  .  .  day  of  .  .  . ,  19  .  . ,  the  defendant  was 
seised  in  fee  simple  of  certain  real  property,  described  in  the 
agreement  hereinafter  mentioned. 

II.  That  on  the  same  da.y  the  plaintiff  and  defendant  entered 
into  an  agreement  under  their  hands  and  seals,  whereby  the 
plaintiff  agreed  to  buy,  and  defendant  agreed  to  sell,  the  prop- 
erty described  in  the  agreement,  of  which  the  following  is  a 
copy:     [Copy  agreement.] 

III.  That  on  the  .  .  ,  day  of  ... ,  19  .  . ,  the  plaintiff  ten- 
dered .  .  .  dollars  to  the  defendant,  and  demanded  a  convey- 
ance of  the  said  property.  [If  other  conditions  were  imposed 
upon  plaintiff,  aver  performance,  or  offer  to  perform.] 

rV,  That  the  defendant  has  not  executed  such  conveyance. 
V.  That  the   plaintiff  is   still  ready   and  willing  to   pay  the 
purchase  money  of  the  said  property  to  the  defendant. 
Wherefore,  plaintiff  demands  judgment: 

1.  That  the  defendant  execute  to  the  plaintiff  a  sufficient  con- 
veyance of  the  said  property  [following  the  terms  of  the  agree- 
ment]. 

2.  For  .  .  .  dollars   damage,  for  withholding  the  same. 

§  6995.  Complaint  by  purchaser  agfainst  executor  or  adminis- 
trator of  vendor. 

Form  No.  18-18. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  ... ,  19  .  . ,  one  John  Doe  was 
the  owner  of  that  certain  tract  of  land,  situated  in  ... ,  and 
bounded  and  described  as  follows:  [Describe  land.] 

II.  That  on  said  day  the  said  John  Doe  made,  executed  and 
delivered  to  plaintiff  an  instrument  in  writing  for  the  sale  of 
said  land,  of  which  the  following  is  a  copy:    [Set  out  agreement.] 

m.  That  the  sum  of  .  .  .  dollars,  as  set  forth  and  mentioned 
in  said  instrument,  was  and  is  a  just,  fair,  and  adequate  consid- 
eration and  price  for  the  land  therein  described. 

IV.  That,  under  and  by  virtue  of  said  agreement,  and  with 
the  knowledge  and  consent  of  said  John  Doe,  plaintiff  entered 
into  the  possession  of  said  land,  and  made  valuable  improvements 
thereon,  aggregating  in  value  the  sum  of  .  .  .  dollars;  and  that 
ever  since  the  .  .  .  day  of  .  .  . ,  19  .  .  ,  the  plaintiff  has  been  and 
is  now  in  the  actual  possession  of  said  land  and  improvements. 
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V.  [Allege  death  of  vendor,  and  the  appointment  of  the  de- 
fendant administrator  or  executor.] 

VI.  That,  at  the  time  of  the  death  of  said  John  Doe,  the  pur- 
chase money  for  the  said  land  had  not  become  due  or  payable 
under  the  terms  of  said  instrument. 

VII.  That  on  the  .  .  .  day  of  .  .  . ,  19  .  . ,  the  plaintiff  ten- 
dered to  said  administrator  [or,  executor]  the  full  amount  of 
the  purchase  price  for  said  land,  and  demanded  of  him  the 
execution  and  delivery  to  plaintiff  of  a  good  and  sufScient  deed 
to  said  land,  but  that  said  administrator  [or,  executor]  declined 
and  refused,  and  still  does  decline  and  refuse  so  to  do. 

VIII.  That  on  the  .  .  .  day  of  ... ,  19  .  . ,  and  while  pro- 
ceedings were  pending  in  the  superior  court  of  .  .  .  county,  for 
the  settlement  of  the  estate  of  said  John  Doe,  deceased,  plaintiff 
filed  in  and  presented  to  said  superior  court  his  verified  petition 
for  an  order  of  said  court,  authorizing  and  requiring  said  admin- 
istrator [or,  executor]  to  execute  a  conveyance  of  said  land  to 
plaintiff,  in  accordance  with  the  terms  of  said  written  instrument. 

IX.  That  thereafter,  on  the  .  .  .  day  of  .  .  . ,  19  .  . ,  the  said 
petition  came  on  for  hearing  by  said  superior  court,  and  there- 
after, on  the  .  .  .  day  of  .  .  . ,  19  .  . ,  the  said  court  rendered 
its  decision,  and  did  then  and  there  dismiss  without  prejudice 
plaintiff's  said  petition  and  all  proceedings  thereunder. 

X.  That  the  defendant  Mary  Doe  is  a  wddow,  and  the  defend- 
ants James  Doe  and  Charles  Doe  are  the  children  of  the  said 
John  Doe,  deceased,  and  are,  as  plaintiff  is  informed  and  be- 
lieves, necessary  parties  to  a  full  determination  of  the  matters 
herein  set  forth, 

XI.  That  the  plaintiff  has  performed  all  the  terms  and  con- 
ditions of  said  agreement  on  his  part,  and  has  been  always 
ready  and  willing  to  pay  said  purchase  price,  and  is  now  ready 
and  willing,  upon  the  order  of  this  court,  to  pay  into  court  the 
amount  due  to  the  estate  of  John  Doe,  deceased,  therefor,  upon 
the  execution  and  delivery  by  defendants  of  a  good  and  suffi- 
cient deed  of  said  land. 

Wherefore,  plaintiff  prays,  that  on  the  payment  of  the  amount 
due  as  the  purchase  money  of  the  said  piece  and  parcel  of  land, 
or  the  deposit  of  said  amount  in  court  by  plaintiff,  defendants 
be  directed  and  required  to  make,  execute,  and  deliver  to  plaintiff 
a  good  and  sufficient  deed  of  the  same ;  and  that  in  the  event 
of  their  neglect  or  failure  so  to  do  within  a  time  to  be  fixed 
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by  the  court,  then  that  the  clerk  thereof,  acting  in  the  capacity 
of  a  master  in  chancery,  be  appointed,  authorized,  and  directed 
by  the  court  to  make,  execute,  and  deliver  said  deed  to  plaintiff. 

§  6996.     Complaint — Where  money  lay  idle. 

Form  No.  1849. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  defendant,  on  the  .  .  .  day  of  ... ,  19  .  . ,  at 
.  .  . ,  was  the  owner  in  fee  of  the  premises  hereinafter  described, 
and  that  he  then  entered  into  an  agreement  with  the  plaintiff, 
executed  under  their  hands  and  seals,  whereby  plaintiff  agreed 
to  buy  and  defendant  agreed  to  sell  the  property  described  therein; 
of  which  agreement  the  following  is  a  copy:  [Copy  of  the 
agreement.] 

II.  That  the  plaintiff  has  duly  performed  all  the  conditions  of 
said  agreement  on  his  part. 

III.  That  on  the  .  .  .  day  of  .  .  . ,  19  .  . ,  at  .  .  . ,  the  plaintiff 
tendered  to  defendant  said  sum  of  .  .  .  dollars,  and  requested  a 
conveyance  of  said  premises  according  to  the  terms  of  said 
agreement;  but  the  defendant  then  and  ever  since  has  refused 
to  execute  and  deliver  such  conveyance. 

IV.  That  the  plaintiff,  ever  since  the  time  of  said  tender,  has 
kept  said  money  so  tendered  on  deposit  and  unproductive,  and 
ready  to  be  paid  over  on  said  agreement,  and  into  this  court. 

"Wherefore,  plaintiff  demands  judgment: 

1.  That  the  defendant  execute  to  the  plaintiff  a  sufficient  con- 
veyance of  the  said  property. 

2.  For  .  .  .  dollars  damages  for  withholding  the  same. 

3.  For  interest  on  plaintiff's  purchase  money  which  has  lain 
idle  from  the  date  when  said  conveyance  should  have  been  made. 

§  6997.    AUeg-ation  where  there  is  deficiency  of  land. 
Form  No.  1850. 

That  since  the  making  of  said  agreement  the  plaintiff  has 
discovered  that  there  is  a  deficiency  in  the  quantity  of  said  .  .  .  , 
and  that  the  same  does  not  contain  .  .  .  acres,  but  only  .  .  . 
acres. 

Wherefore  plaintiff  demands  judgment: 

1.  That  a  just  deduction  from  the  purchase  money  be  made 
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on  account  of  said  deficiency,  and  that  on  payment  of  the  residue 
of  said  purchase  money,  the  defendant  execute  to  the  plaintiff 
a  sufficient  conveyance  of  the  said  property. 

2,  For  .  .  .  dollars  damages,  for  withholding  the  same. 

§  6998.    Allegation  where  there  is  outstanding  incumbrance. 

Form  No.  1851. 

That  the  defendant's  title  to  the  premises  is  incumbered  by 
a  mortgage  to  one  A.  B.  for  .  .  .  dollars,  with  interest  [terms  of 
payment],  which  mortgage  is  not  payable  until  the  .  .  .  day  of 
19 

§  6999.     Complaint — On  an  exchange  of  property. 

Form  No.  1852. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  ,  day  of  .  .  . ,  19  .  . ,  at  .  .  . ,  the  plaintiff 
and  defendant  entered  into  an  agreement  in  writing,  dated  on  that 
day,  whereby,  in  consideration  of  the  covenants  on  the  part  of 
the  plaintiff  hereinafter  mentioned,  the  defendant  covenanted 
that  he  would,  on  or  before  the  .  .  .  day  of  .  .  . ,  19  .  . ,  convey 
to  the  plaintiff  in  fee  a  lot  of  land,  situated  in  the  town  of  ...  , 
county  of  .  .  . ,  in  the  state  of  ... ,  and  described  as  follows : 
[Description  of  premises.]  In  consideration  whereof,  the  plaintiff 
covenanted  in  and  by  said  agreement  to  convey  to  the  defendant 
in  fee  a  house  and  lot  situate  in  the  city  of  San  Francisco,  in  this 
state.     [Describe  it.] 

II.  That  the  plaintiff  performed  all  the  conditions  of  said 
contract  on  his  part,  and  on  the  .  .  .  day  of  .  .  . ,  19  .  . ,  at  .  .  . , 
tendered  to  the  defendant  a  warranty  deed  of  said  premises, 
signed  and  sealed  by  the  plaintiff,  and  demanded  of  him  a  deed  of 
said  premises  in  ... ,  but  the  defendant  refused  to  execute  and 
deliver  such  a  deed  to  the  plaintiff. 

III.  That  on  the  .  .  ,  day  of  .  .  . ,  19 . .  ,  in  pursuance  of  said 
agreement,  the  plaintiff  delivered  and  the  defendant  took  pos- 
session of  the  premises  so  to  be  conveyed  to  the  defendant,  and 
that  he  still  occupies  the  same. 

Wherefore,  plaintiff  demands  judgment: 

That  the  defendant  convey  to  the  plantiff  said  lot  in  ... , 
pursuant  to  the  contract,  and  for  the  costs  of  this  action. 
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§  7000.    Complaint — Vendor  against  purchaser. 

Form  No.  1853. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19  .  . ,  the  plaintiff  was  seised 
in  fee  of  certain  property  hereinafter  described. 

n.  That  on  the  same  day  the  plaintiff  and  defendant  entered 
into  an  agreement,  under  their  hands  and  seals,  whereby  plaintiff 
agreed  to  sell,  and  defendant  agreed  to  buy,  the  land  described 
in  said  agreement,  a  copy  of  which  is  hereto  annexed  and  made 
a  part  of  this  complaint,  marked  "Exhibit  A." 

III.  That  on  the  .  .  .  day  of  ... ,  19  .  . ,  at  ... ,  the 
plaintiff  tendered  to  the  defendant  a  deed  of  the  premises,  pur- 
suant to  the  agreement,  but  the  defendant  then,  and  ever  since, 
refused  to  accept  the  same,  and  to  pay  the  amount  of  purchase 
money  specified  in  said  agreement  [or  otherwise,  according  to 
the  terms  of  sale]. 

IV.  That  the  plaintiff  was,  and  has  always  been,  and  still  is, 
ready  and  willing  to  perform  the  agreement  on  his  part. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  the  defendant  perform  said  agreement,  and  pay  to 
the  plaintiff  .  .  .  dollars,  the  remainder  of  said  purchase  money, 
with  interest  from  the  .  .  .  day  of  .  .  . ,  19  .  . . 

[Annex  "Exhibit  A."] 

§  7001.  Complaint  against  railroad  company  for  specific  per- 
formance of  agreement  to  construct  farm-crossing,  and  for 
damages. 

Form  No.  1854. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  defendant,  on  the  .  .  .  day  of  ... ,  19  .  . ,  had 
located  its  railroad,  in  part,  upon  the  farm  of  the  plaintiff,  on 
which  he  lives,  in  said  county  of  ... ,  and  on  said  day  he  agreed 
with  it,  by  a  writing,  signed  by  both  parties,  to  sell  and  convey 
to  it  the  right  of  way  across  said  farm  for  its  railroad,  for  .  .  . 
dollars,  provided  that,  in  case  the  construction  of  said  railroad 
should  require  a  fill  across  a  certain  meadow,  on  said  farm,  then 
a  farm-crossing  should  be  made  and  left,  either  over  said  embank- 
ment or  through  the  same,  and  under  the  tracks. 

II.  That    on    the  .  .  .  day    of  ... ,    19  .  . ,    the    plaintiff    re- 
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ceived  from  the  defendant  the  said  .  .  ,  dollars,  and  executed 
and  delivered  to  it  a  deed  of  said  right  of  way,  containing  no 
reference  to  any  agreement  as  to  a  farm-crossing,  which  deed 
was  recorded  on  the  .  .  .  day  of  .  .  . ,  19  .  . ,  in  the  office  of  the 
county  recorder  of  .  .  .  county,  in  book  ...  of  deeds  at  page  .  .  . 
thereof. 

III.  That  on  or  about  the  .  .  .  day  of  ... ,  19  .  . ,  the  de- 
fendant constructed  its  railroad  across  said  farm,  and  made  a 
fill  across  said  meadow,  fifteen  feet  high,  but  left  no  farm-crossing 
either  over  or  through  the  embankment  thus  constructed. 

rV.  That  the  plaintiff,  on  said  day,  requested  the  defendant  to 
make  or  leave  such  a  crossing,  but  the  defendant,  through  John 
Doe,  its  superintendent,  refused  so  to  do. 

V.  That  for  want  of  such  a  crossing,  the  plaintiff  has  ever 
since  said  day  been  forced  to  drive  his  cattle  daily,  in  going 
from  his  barn  to  the  main  part  of  his  farm,  around  the  side  of 
said  valley,  and  a  half  mile  out  of  the  direct  and  accustomed  way, 
whereby  he  has  been  damaged  to  the  amount  of  .  .  .  dollars. 

VI.  That  unless  a  crossing  is  constructed  as  agreed,  the  plain- 
tiff's farm  cannot  be  conveniently  used  as  such,  and  will  be  irrep- 
arably injured. 

Wherefore,  the  plaintiff  prays  for  a  judgment  for  the  immediate 
construction  of  a  proper  farm-crossing,  as  agreed,  and  for  dam- 
ages in  the  sum  of  .  .  .  dollars. 

§  7002.  Complaint  by  purchaser  against  vendor,  claiming 
interest  on  purchase  money  which  has  lain  idle,  and  deduction  for 
deficiency  and  for  outstanding  incumbrance. 

Form  No.  1855. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19  .  . ,  the  defendant,  being 
owner  in  fee  [or  otherwise],  and  possessed  of  certain  real  prop- 
erty hereinafter  described,  and  desirous  to  dispose  of  the  same, 
made,  [by  one  M.  N.,  his  agent,  duly  authorized  thereto,]  an  agree- 
ment in  writing  with  the  plaintiff,  of  which  a  copy  is  attached 
hereto,  made  a  part  of  this  complaint,  and  marked  "Exhibit  A." 
[Or  set  forth  agreement  made  according  to  its  legal  effect.] 

[II.  That  on  the  execution  thereof  the  plaintiff  paid  to  the 
defendant  .  .  .  dollars  as  a  part  payment  of  the  purchase  money 
therein  mentioned.] 
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[III.  That  afterwards,  by  mutual  agreement  between  the 
plaintiff  and  the  defendant,  the  time  for  completing  said  contract 
was  extended  to  the  .  .  .  day  of  .  .  . ,  19  .  . .] 

IV.  That  the  plaintiff  duly  performed  all  of  the  conditions 
thereof  on  his  part,  and  has  always  been  ready  and  willing,  and 
still  is,  to  fulfill  the  agreement  on  his  part;  and,  on  having  good 
and  marketable  title  made  of  said  premises,  and  a  conveyance  of 
the  fee  thereof,  free  from  all  incumbrances  [or  otherwise,  accord- 
ing to  the  contract],  to  pay  the  residue  of  the  purchase  money  to 
the  defendant  [and  to  give  the  bond  and  mortgage  agreed]. 

v.  That  on  the  last  day  mentioned,  at  ... ,  the  plaintiff  duly 
tendered  to  the  defendant  said  sum  of  .  ,  ,  dollars,  and  requested 
such  a  conveyance  [and  offered  to  give  the  bond  and  mortgage 
agreed  for,  on  receiving  the  same],  but  the  defendant  refused, 
and  still  refuses,  to  execute  or  deliver  such  conveyance. 

VI.  [Where  purchase  money  lay  idle:]  That  .  .  .  dollars,  the 
residue  of  said  purchase  money,  has  been  ready  and  unproductive 
in  the  hands  c  the  plaintiff,  for  completing  the  purchase,  ever 
since  the  said  day  on  which  it  ought  to  have  been  completed. 

VII.  [Where  there  is  a  deficiency:]  That  since  the  making  of 
said  agreement  the  plaintiff  has  discovered  that  there  is  a  defi- 
ciency in  the  quantity  of  said  .  .  . ,  and  that  the  same  does  not 
contain  .  .  .  acres,  but  only  .  .  .  acres. 

VIII.  [Where  a  claim  of  right  of  way  proved  to  be  unfounded :] 
That  at  the  time  of  treating  for  said  contract  said  [defendant,  or 
agent]  represented  to  the  plaintiff  that  there  belonged  to  the 
said  estate  a  right  of  way  from  the  said  estate  to  .  .  .  street,  and 
that  the  said  [defendant]  could  make  a  good  title  in  fee  to  the  said 
right  of  way,  which  said  right  of  way  rendered  the  said  estate  very 
convenient  for  the  business  which  the  plaintiff  intended  to  carry 
on  upon  the  said  premises ;  and  that  before  the  agreement  of  the 
said  .  .  .  day  of  .  .  . ,  19  .  . ,  was  signed,  a  certain  plan  made 
for  the  purpose  of  showing  how  buildings  might  be  erected  on 
the  said  estate,  was  shown  to  the  plaintiff  by  the  said  [defendant, 
or  agent]  and  upon  that  building-plan  the  said  right  of  way  was 
delineated;  and  by  the  same  building-plan,  and  the  representa- 
tions of  the  said  [defendant,  or  agent],  the  plaintiff  was  led  to 
expect  that  he  should  have  a  right  of  way  directly  from  the  said 
estate  to  .  .  .  street,  and  the  expectation  of  having  such  right 
of  way  was  a  great  inducement  to  plaintiff  to  purchase  the  said 
estate,  and  when  the  said  agreement  was  signed  the  said  building- 
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plan  was  delivered  to  the  plaintiff,  and  the  same  is  now  in  the 
plaintiff's  possession;  but  since  the  signing  of  the  said  agreement 
one  [an  adverse  claimant]  has  claimed  to  be  exclusively  entitled 
to  the  said  right  of  way,  and  she  brought  an  action  in  the  .  .  . 
court  for  the  recovery  of  the  possession  thereof,  and  in  that  action 
she  obtained  a  verdict,  and  she  has  recovered  possession  of  the 
said  road  or  way  from  the  said  estate  to  .  .  .  street,  and  she  has 
since  sold  the  same,  and  that  the  plaintiff  is  now  prohibited  from 
using  the  said  road  or  way ;  and  that  plaintiff,  in  the  expectation 
that  he  should  have  a  good  title  made  to  the  said  estate,  entered 
into  the  possession  thereof  soon  after  signing  the  said  agree- 
ment, and  has  ever  since  been,  and  now  is,  in  the  possession 
thereof,  and  has,  at  great  expense,  to-wit,  .  .  .  dollars,  pur- 
chased a  piece  of  ground,  and  made  a  road  from  the  estate  to 
.  .  .  street. 

IX.  [Where  there  is  an  outstanding  incumbrance:]  That  the 
defendant's  title  to  the  premises  is  incumbered  by  a  mortgage 
to  one  M.  N.  for  .  .  .  dollars,  with  interest  semi-annually,  which 
mortgage  is  not  payable  until  the  .  .  .  day  of  .  .  . ,  19  .  . . 

Wherefore,  the  plaintiff  demands  judgment: 

That  a  just  deduction  from  the  purchase  money  be  made  on 
account  of  said  deficiency,  and  on  account  of  the  plaintiff  not 
having  the  benefit  of  said  right  of  way,  and  on  account  of  said 
incumbrance,  and  for  interest  on  plaintiff's  purchase  money  which 
has  lain  idle ;  and  that  on  payment  of  the  residue  of  said  purchase 
money  [or,  in  delivery  of  said  bond  and  mortgage],  the  defendant 
be  adjudged  to  specifically  perform  said  agreement;  and  that 
the  plaintiff  have  such  further  relief  as  may  be  equitable,  with  the 
costs  of  this  action. 

§  7003.  Complaint  by  vendee  against  vendor  to  enforce  oral 
contract  of  sale  when  contract  has  been  so  far  performed  as  to 
take  case  out  of  statute  of  frauds. 

Form  No.  1856. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  defendant  was  on  the  .  .  .  day  of  ... ,  19  .  . , 
the  owner  in  fee  of  the  following  real  estate:  [insert  description], 
and  that  defendant  still  has  the  legal  title  to  said  lands. 

II.  That  on  the  said  day  defendant  sold  said  premises  to  the 
plaintiff  for  the  sum  of  .  .  .  dollars,  payable   [state  terms]   by 
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an  oral  contract,  whereby  he  agreed  to  convey  said  premises  to 
plaintiff  by  a  warranty  deed,  upon  the  payment  by  the  plaintiff  of 
the  consideration  aforesaid. 

III.  That  defendant  thereupon  delivered  the  possession  of  said 
premises  to  the  plaintiff  under  said  contract,  and  the  plaintiff 
has  ever  since  been  and  still  is  in  possession  of  the  same  under 
said  contract. 

IV.  That  plaintiff  has  paid  to  the  defendant  the  entire  consid- 
eration aforesaid,  [or,  the  following  sums  to  apply  upon  said  con- 
sideration, to-wit:  state  amounts  and  when  paid]. 

V.  That  there  is  still  due  said  defendant  the  sum  of  ,  .  .  dollars 
under  said  contract,  which  sum  the  plaintiff  tendered  to  the 
defendant  on  the  .  .  .  day  of  ... ,  19  .  . ,  but  the  defendant 
then  refused,  and  still  refuses,  to  execute  and  deliver  a  proper 
deed  of  said  premises  to  the  plaintiff. 

VI.  That  plaintiff,  while  in  possession  of  said  premises  under 
said  contract,  has  erected  a  building  upon  said  premises  [or  made 
other  improvements,  specifying  them]  of  the  value  of  .  .  .  dollars. 

VII.  That  plaintiff  has  duly  performed  all  of  the  conditions 
of  said  contract  on  his  part,  and  now  brings  the  balance  of  the 
purchase  money,  to-wit,  the  sum  of  .  .  .  dollars  into  court,  and 
offers  the  same  to  said  defendant  upon  his  executing  and  deliv- 
ering to  plaintiff  a  proper  conveyance  of  said  premises  according 
to  the  terms  of  said  contract. 

Wherefore,  plaintiff  prays,  that  defendant  be  required  to  receive 
the  said  sum  so  brought  into  court,  and  to  specifically  perform 
the  said  contract  on  his  part,  by  executing  and  delivering  to 
the  plaintiff  a  good  and  sufficient  deed  of  the  said  premises ;  and 
that  the  pJaintiff  have  such  further  relief  as  may  be  equitable, 
and  the  costs  of  this  action. 

§  7004.  Complaint  by  creditor,  for  performance  of  agreement 
to  give  a  chattel  mortgage. 

Form  No.  1857. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  ... ,  19  .  . ,  the  plaintiff  and 
defendant  entered  into  an  agreement  whereby  the  plaintiff,  then 
being  the  owner  of  [designate  the  goods,  or,  if  numerous,  attach 
schedule],  agreed  to  sell  and  deliver  the  same  to  the  defendant; 
in  consideration  whereof,  the  defendant  promised  to  pay  him  .  .  , 
p.  p.  F.,  Vol.  IV— 40 
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dollars  cash  upon  the  delivery  of  said  goods  and  .  .  .  dollars, 
.  .  .  months  from  the  date  of  said  delivery,  and  to  give  on  the 
delivery  of  such  goods  a  chattel  mortgao-e  thereon  to  the  plaintiff, 
to  secure  the  payment  of  said  .  .  .  dollars. 

II.  That  pursuant  to  said  contract  the  plaintiff,  on  the  .  .  . 
day  of  .  .  . ,  19  .  . ,  delivered  said  goods  to  the  defendant,  who 
is  now  in  possession  thereof,  and  who  paid  him  the  sum  of  .  .  . 
dollars,  but  failed  to  deliver  to  him  a  chattel  mortgage  thereon, 
pursuant  to  said  agreement;  and  although  afterwards,  on  the 
.  .  .  day  of  .  .  . ,  19  .  . ,  requested  to  deliver  such  chattel  mort- 
gage to  plaintiff,  he  refused  so  to  do. 

Wherefore,  the  plaintiff  demands  judgment,  that  the  defendant 
execute  and  deliver  to  the  plaintiff  a  chattel  mortgage  on  said 
goods,  pursuant  to  said  contract ;  and  that  the  plaintiff  have  such 
further  relief  as  may  be  just,  with  the  costs  of  this  action. 

§  7005.  Complaint  by  lessee  for  specific  performance  of  agree- 
ment to  lease  real  estate. 

Form  No.  1858. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  .  .  .  day  of  ... ,  19  .  . ,  the  defendant  was, 
and  still  is,  the  owner  of  the  folloAving  described  premises: 
[insert  description]  ;  and  that  on  said  day  the  plaintiff  and  de- 
fendant entered  into  a  written  agreement  whereby  the  said 
defendant  agreed  to  lease  said  premises  to  the  plaintiff  for 
the  term  of  .  .  .  years  from  .  .  . ,  19  .  . ,  at  the  annual  rental 
to  be  paid  by  plaintiff  of  the  sum  of  .  .  .  dollars,  to  be  paid  on 
the  .  .  .  day  of  ...  in  each  year.  [Or  attach  copy  of  the  lease 
as  an  exhibit  to  complaint.] 

II.  That  in  reliance  upon  said  agreement,  the  plaintiff,  on  or 
about  the  .  .  .  day  of  .  .  . ,  19  .  .  . ,  repaired  and  improved  the 
dwelling-house  upon  said  premises,  at  an  expense  of  .  .  .  dollars. 
[Or  state  other  acts  done  in  reliance  upon  the  agreement  in 
accordance  with  the  facts.] 

III.  That  plaintiff  has  duly  performed  all  of  the  conditions  of 
said  agreement  on  his  part  to  be  performed,  and  has  always  been, 
and  now  is,  ready  and  willing  to  accept  a  lease  of  said  premises, 
and  on  the  .  .  .  day  of  ... ,  19 . .  ,  duly  tendered  to  the  de- 
fendant the  rent  of  said  premises  for  the  first  year,  and  requested 
that  defendant  execute  a  lease  thereof  according  to  the  terms  of 
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said  agreement,  but  that  defendant  refused,  and  still  refuses,  to 
make  such  agreement. 

IV,  That  by  reason  of  the  premises,  the  plaintiff  has  no  adequate 
remedy  at  law  for  the  breach  of  said  agreement  by  the  defendant. 

Wherefore,  plaintiff  demands  judgment,  that  the  said  defendant 
be  required  to  specifically  perform  said  agreement  and  execute 
and  deliver  the  said  lease,  and  that  plaintiff  have  such  further 
relief  as  may  be  equitable,  and  for  the  costs  of  this  action. 


ANSWERS. 

§  7006.    Denials. 

Form  No.  1859. 
[Title.] 

The  defendant  ansv^^ers  to  the  complaint,  and  alleges: 

I.  That  he  did  not  contract  and  agree  with  the  said  plaintiff, 
in  manner  or  form  as  alleged  in  the  complaint,  or  in  any  manner 
or  form,  or  at  all. 

II.  That  the  said  plaintiff  did  not  pay  to  the  said  defendant 
the  said  sum  of  .  .  .  dollars,  in  manner  or  form  as  he  alleges,  or 
at  all. 

III.  That  the  said  plaintiff  did  not  tender  the  said  sum  of 
.  .  .  dollars  to  the  defendant,  at  the  time  alleged,  or  at  any 
time. 

IV.  That  said  plaintiff  did  not  put  said  defendant  into  the 
possession  of  the  said  premises,  at  the  time  stated,  or  at  any  time 
or  in  any  manner. 

V.  That  the  said  plaintiff  was  not  seised  in  fee  of  the  said 
premises,  and  could  not  make  to  the  said  defendant  a  good  and 
sufficient  title  thereto,  as  by  his  said  contract  he  was  bound  to 
do;  but,  on  the  contrary,  [state  incumbrances — this  answer,  like 
all  answers,  must  be  made  according  to  the  facts  of  each  par- 
ticular case], 

§  7007.    Denial  of  readiness  to  convey. 

Form  No.  1860. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  plaintiff  was  not  ready  or  willing  to  convey  the  prem- 
ises, as  alleged,  or  to  convey  them  at  all. 
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§  7008.    Performance. 

Form  No.  1861. 
I  Title.  J 

TJie  defendant  answers  to  the  complaint: 

I.  That  he  duly  performed  said  contract  upon  his  part  in  all 

things. 

n.  [State  facts  showing  performance.] 

§  7009.    Denial  of  part  performance. 

Form  No.  1862. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  said  A.  B.  did  not  take  possession  of  the  said  prem- 
ises, or  do  the  said  acts,  or  make  the  said  improvements  thereon, 
alleged,  nor  has  he  in  any  part  performed  the  alleged  contract. 

§  7010.    A  demand  after  the  plaintiff's  tender. 

Form  No.  1863. 
[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  after  the  making  of  the  tender  alleged,  and  on  the  .  .  . 
day  of  ,  .  . ,  19  .  . ,  at  .  .  . ,  the  defendant  requested  the  plaintiff 
to  pay  him  said  sum. 

II.  That  the  plaintiff  then  and  ever  since  refused  to  pay  the 
same. 

§  7011.    Rescission  of  contract. 

Form  No.  1864. 
[Title.] 

The  defendant  answers  to  the  complaint: 

That  after  the  contract  alleged  in  the  complaint,  and  before 
any  breach  thereof,  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant  that  the  said  contract  should  be  waived, 
abandoned,  and  rescinded ;  and  they  then  waived,  abandoned,  and 
rescinded  the  same  accordingly. 

§  7012.    Equitable  counterclaim  for  specific  performance. 

Form  No.  1865. 
[Title.] 

The  defendant  answers  to  the  complaint: 
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I.  The  defendant  denies  that  the  plaintiff  at  the  time  of  the 
commencement  of  this  action  was  the  owner  or  entitled  to  the  pos- 
session of  the  premises  described  in  the  complaint. 

Second.     By  way  of  counterclaim,  defendant  alles^es: 

I.  That  on  the  .  .  .  day  of  .  .  . ,  19  ,  . ,  the  plaintiff  was  the 
owner  of  said  premises,  and  now  has  the  legal  title  thereto;  but 
on  that  day  the  plaintiff,  by  a  contract  in  writing,  of  which  a  copy 
is  annexed  as  a  part  of  this  answer,  marked  "Exhibit  A,"  sold, 
and  agreed  to  convey,  the  same  to  the  defendant,  on  the  terms 
therein  specified,  and  put  the  defendant  in  possession  thereof  as 
purchaser. 

II.  That  the  defendant  duly  performed  all  the  conditions  thereof 
on  his  part,  and  on  the  .  .  .  day  of  .  .  .  ,  19..  ,  tendered  to 
the  plaintiff  the  sum  of  .  .  .  dollars,  being  the  full  sum  then 
iue  the  plaintiff  upon  said  contract,  with  interest,  but  plaintiff 
\hen  refused  to  receive  the  same. 

III.  That  defendant  has  ever  since  remained,  and  still  is,  ready 
and  willing  to  pay  plaintiff  said  sum,  but  the  plaintiff  has  at  all 
times  refused  to  receive  the  same ;  and  this  defendant  now  brings 
the  said  sum  of  .  .  .  dollars  into  this  court,  to  be  paid  to  the  said 
plaintiff,  if  he  will  receive  the  same. 

[Demand  for  judgment  as  in  action  for  specific  performance.] 

§  7013.    Lis  pendens,  in  action  for  specific  performance. 

Form  No.  1866. 
[Title.] 

Notice  is  hereby  given,  that  an  action  has  been  commenced  and 
is  pending  in  the  above-named  court,  upon  a  complaint  of  the 
above-named  plaintiff  against  the  above-named  defendant:  that 
the  object  of  said  action  is  to  enforce  the  specific  performance 
of  a  certain  contract  in  writing  made  between  the  plaintiff  and 
one  C.  D.,  dated  .  .  .,  19..,  and  recorded  in  the  office  of  the 
county  recorder  of  .  .  .  county,  on  the  .  .  .  day  of  .  .  .,  19.., 
in  book  .  .  . ,  on  page  .  .  .,  by  which  contract  the  said  C.  D. 
agreed,  among  other  things,  to  convey  to  the  plaintiff,  his  heirs  or 
assigns,  the  premises  hereinafter  described,  upon  the  payment  of 
the  consideration  therein  named  and  performance  of  the  other 
terms  of  said  contract,  and  said  contract  having  been  duly  per- 
formed by  the  plaintiff  on  his  part;  and  that  said  action  affects 
the  title  to  the  real  estate  described  as  follows,  to-wit:    [Here 
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insert  accurate  description  of  the  property  affected  as  the  same  is 
described  in  the  complaint  or  petition.] 

Dated  .  .  . ,  19. .  j  ^^^  Plaintiff's  Attorney. 

[If  the  defendant  in  his  answer  sets  up  an  affirmative  cause 
of  action  affecting  real  property,  he  may  also  file  a  lis  pendens, 
in  which  case  the  forms  herein  given  may  be  used,  with  suitable 
changes.] 

§  7014.  Order  of  reference  to  take  testimony  as  to  value  of  use 
and  occupation  in  action  for  specific  performance. 

Form  No.  1867. 

[Title.] 

It  is  hereby  ordered,  after  hearing  counsel  for  the  plaintiffs  and 
defendants,  that  it  be  referred  to  R.  F.,  Esq.,  to  take  such  testi- 
mony as  may  be  produced  before  him  by  either  party  to  this  cause 
in  relation  to  the  value  of  the  use  and  occupation,  by  C.  D.,  of 
the  premises  [briefly  designating  them],  since  the  .  .  .  day  of 
.  .  .  ,  19  .  .  ,  and  the  amounts  received  and  collected  by  C.  D., 
or  which,  with  reasonable  diligence,  might  have  been  received  and 
collected  for  the  same  since  said  day,  the  amounts  expended  by 
said  C.  D.  for  taxes,  assessments,  repairs,  or  otherwise,  in  and  upon 
said  premises,  [and  also  in  relation  to  all  policies  of  insurance  upon 
said  premises,  and  as  to  any  actions  brought  upon  the  same]. 

And  it  is  further  ordered,  that  the  said  referee  report  said  tes- 
timony with  all  convenient  speed. 

§  7015.    Judgment  for  specific  performance  of  land  contract 

against  vendor. 

Form  No.  1868. 
[Title.] 

[Recite  trial  and  findings.] 

Now,  on  motion  of  G.  H.,  attorney  for  plaintiff, — 

It  is  ordered,  adjudged,  and  decreed: 

I.  That  the  agreements  set  forth  in  the  complaint,  and  proven 
in  this  cause,  be  specifically  performed;  and  that  the  defendant 
[vendor],  within  ten  days  from  the  date  of  service  upon  him  of 
notice  of  the  entry  of  this  judgment,  execute  and  deliver  to  the 
plaintiff  a  good  and  sufficient  conveyance  in  fee,  with  the  usual 
covenants  [or,  a  good  and  sufficient  deed  of  quitclaim  in  the  usual 
form,  according  to  the  agreement],  of  the  following-described 
premises:     [Description.] 
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II.  It  is  further  adjudged,  that  the  plaintiff,  upon  the  delivery 
or  tender  of  said  conveyance,  do  pay  to  the  defendant  or  his 
attorney  .  .  .  dollars,  the  residue  of  the  purchase  money  named 
in  the  contract  set  forth  in  the  complaint,  with  interest  from  the 
.  .  .  day  of  .  .  .,  19..  ,  less  however  the  sum  of  .  .  .  dollars, 
being  the  amount  of  the  deduction  and  abatement  to  which  the 
plaintiff  is  hereby  adjudged  to  be  entitled,  for  the  deficiency  in 
the  amount  of  the  land  agreed  to  be  conveyed. 

III.  It  is  further  adjudged,  that  if  the  plaintiff,  upon  a  tender 
of  said  conveyance,  refuse  to  pay  the  sum  so  found  due,  the 
plaintiff  be  forever  barred  of  his  right  to  a  specific  performance 
of  said  contract;  and  that  the  contract  be  given  up  to  be  canceled. 

IV.  It  is  further  adjudged,  that  the  plaintiff  recover  of  the 
defendant  .  .  .  dollars,  costs  of  this  action,  and  may  have  exe- 
cution therefor,  and  for  the  amount  of  purchase  money  after 
deducting  the  abatement,  to-wit,  the  sum  of  .  .  .  dollars,  with 
interest,  adjudged  due  as  aforesaid. 

§  7016.  Interlocutory  judgment  denying  specific  performance 
but  retaining  action  for  recovery  of  damages. 

Form  No.  1869. 
[Title.] 

[Recite  trial  and  findings.] 

It  is  ordered,  adjudged,  and  decreed,  that  specific  performance 
of  the  contract  set  forth  in  the  complaint  be  and  the  same  hereby 
is  denied,  but  that  this  action  be  retained  to  allow  the  plaintiff 
lo  establish  his  claim  for  damages  suffered  by  reason  of  the 
defendant's  breach  of  said  contract. 

It  is  further  adjudged,  that  if  within  thirty  days  from  the  date 
of  the  entry  of  this  judgment  the  plaintiff  elect  in  writing,  to  be 
filed  with  the  clerk  of  this  court,  to  proceed  in  this  action  to 
recover  said  damages,  he  be  allowed  so  to  proceed,  but  that  in 
case  of  failure  so  to  elect,  final  judgment  shall  be  entered  upon 
notice  to  the  plaintiff  dismissing  the  complaint  upon  the  merits. 

§  7017.    Judgment  allowing  plaintiff  to  redeem. 

Form  No.  1870. 
[Title.] 

[Recite  trial  and  findings.] 

It  is  ordered,  adjudged,  and  decreed,  that  the  plaintiff  pay 

unto  the  said  defendant  .  .  .  dollars,  the   amount  which  is  so 
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found  and  reported  due  to  him,  for  principal  and  interest  as  afore- 
said, with  .  .  .  dollars  for  the  said  value  of  his  improvements, 
and  with  .  .  .  dollars  costs,  hereby  adjudged  to  the  plaintiff, 
within  six  months  after  the  entry  of  this  judgment,  and  service  of 
notice  thereof  [with  interest  thereon  from  the  date  of  the  above- 
mentioned  report,  until  the  time  of  such  payment],  at  [specifying 
place  and  hours  for  payment]  ;  and  that  the  said  defendant  do 
resurrender  the  said  mortgaged  premises  unto  the  said  plaintiff, 
or  unto  such  person  or  persons  as  he  shall  direct,  free  and  clear  of 
all  incumbrances,  made,  done,  or  suffered  by  him,  or  any  person 
claiming  by,  from,  or  under  him,  and  deliver  unto  the  said  plain- 
tiff, on  oath,  under  the  direction  of  the  court,  if  the  parties  cannot 
agree  in  respect  thereto,  all  deeds  and  writings  in  his  custody  or 
power,  relating  to  the  said  mortgaged  premises.  But  in  default 
of  the  said  plaintiff's  paying  unto  the  said  defendant  what  is  so 
reported  to  be  due  to  him  for  principal,  interest  [improvements], 
and  costs  as  aforesaid,  it  is  ordered  that  this  action  do  from 
thenceforth  stand  dismissed  out  of  this  court,  with  costs. 

§  7018.  Affidavit  by  defendant  of  non-payment  of  redemption 
money. 

Form  No.  1871. 
[Title.] 

[Venue.] 

Y.  Z.,the  above-named  defendant,  being  duly  sworn,  says  that  he 
has  not,  nor  has  any  other  person  or  persons  on  his  behalf,  at  any 
time  heretofore  received  or  been  paid  the  sum  of  .  .  .  dollars,  or 
any  part  thereof,  which  by  the  judgment  made  in  this  cause,  on 
the  .  .  .  day  of  .  .  .,  19..  ,  [and  the  referee's  report  dated 
.  .  .,  19..  ,  made  in  this  cause  pursuant  to  the  said  judgment] 
was  ordered  and  appointed  to  be  paid  to  this  deponent;  but  that 
the  said  sum  of  .  .  .  dollars,  with  interest,  now  remains  due  and 
owing  to  this  deponent  upon  the  mortgage  in  the  said  judgment 
mentioned. 

[Jurat.]  Y.  Z. 

§  7019.    Pinal  order  of  dismissal  because  of  non-payment  of 

redemption  moneys. 

Form  No.  1872. 
[Title.] 

Upon  the  judgment  in  this  cause,  entered  on  the  .  .  .  day  of 

,  .  .,  19. .  ,  and  on  reading  and  filing  due  proof  of  service  upon 
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the  said  plaintiff  more  than  six  months  since  of  notice  of  the 
entry  of  the  same,  and  on  reading  and  filing  the  affidavit  of  the 
said  defendant,  showing  that  the  amount  thereby  required  to  be 
paid  has  not  been  paid,  but  that  the  whole  of  the  said  sum  of 
.  ,  .  dollars  still  remains  due  and  owing  from  the  plaintiff  to 
the  said  defendant  for  his  principal,  interest,  and  costs: 

On  motion  of  J.  K.,  of  counsel  for  the  defendant,  and  on 
hearing  of  G.  H.,  of  counsel  for  the  plaintiff,  in  opposition, — 

It  is  ordered  and  adjudged,  that  this  action  be  and  hereby  is 
dismissed,  with  .  .  .  dollars  costs  of  motion,  to  be  paid  by  plain- 
tiff to  defendant's  attorney. 
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CHAPTER  CLV. 

QUO  WAERANTO— USURPATION  OF  OFFICE  OR  FRANCHISE. 

§  7020.  Action  in  general. — The  writ  of  quo  warranto  is  the 
state's  right,  and  is  only  to  be  issued  for  the  state's  benefit,  in 
cases  where  the  public  convenience  and  welfare  require  it.^  It 
would  seem  to  be,  and  generally  is,  a  mixed  action  for  the  double 
purpose  of  vindicating  public  policy  and  enforcing  private  rem- 
edy.2  Actions  for  the  usurpation  of  any  office,  franchise,  or 
liberty,  or  on  the  part  of  a  corporation  for  the  usurpation  of  a 
franchise  not  authorized  by  law,  are  brought  by  the  attorney- 
general.2  He  may  set  forth  in  the  complaint  the  name  of  the 
person  rightfully  entitled  to  the  office,  with  a  statement  of  his 
right  thereto.'*  It  is  a  remedy  provided  by  the  code,^  though  the 
distinction  between  writs  of  mandate  and  quo  warranto  are  still 
recognized.®  It  is  the  proper  remedy  to  try  the  right  to  an 
office."^  By  the  common-law  remedy,  it  is  to  oust  the  wrongful 
holder  of  office,  and  not  to  install  the  relator  or  any  person  into 
such  office.*  The  contestant  in  a  proceeding  to  contest  an  elec- 
tion cannot  take  judgment  by  default;  the  allegations  must  be 
proved.^  Where  a  city  charter  provides  that  the  common  coun- 
cil shall  judge  of  the  qualifications,  elections,  and  returns  of  their 
own  members,  the  council  possesses  exclusive  authority  to  pass 
on  the  subject,  and  courts  have  no  jurisdiction  to  inquire  into 
those  matters.^"  Where  a  failure  to  qualify  works  a  forfeiture 
of  the  olfice,  quo  warranto  is  the  ancient  and  appropriate,  and 
usually  the  exclusive,  method  of  judiciously  ascertaining  the  fact 
and  ejecting  an  unlawful  incumbent.^^  In  such  actions,  the  court 
may  not  only  determine  the  right  of  the  defendant,  but  of  the 

1  Searcy  v.  Grow,  15  Cal.  117.  Assoc,  84  Cal.   114,  24  Pac.  277,  12 

2  People  V.  Gillespie,  1  Cal.  342.  L.  R.  A.  117. 

3  Commonwealtli  v.  Union  Fire  etc.  7  People  v.  Scannell,  7  Cal.  439. 
Ins.    Co.,    5    Mass.    230,    4    Am.    Dec.  8  Albright     v.     Territory,     13     N. 
50;    State   v.   Anderson,   45   Ohio   St.  Mex.    64,    79    Pac.    719,    200    U.    S 
196;    Territory  v.   Lockwood,  3   Wall.  9,   26   Sup.   Ct.   Rep.   210,  50   L.   Ed. 
236,  18  L.  Ed.  47.  346. 

4  Cal.  Code  Civ.  Proc,  §  804.  9  Keller  v.  Chapman,  34  Cal.  635; 

5  People    V.    Olds,    3    Cal.    175,    58  Searcy  v.  Grow,  15  Cal.  117;   Dorscj 
Am.  Dec.  398.  v.  Barry,  24  Cal.  449. 

6  People  V.  Olds,  3  Cal.  177,  58  Am.  lO  People  v.  Metzk.er,  47  Cal.  524. 
Dec.    398.     See   People   v.    Dashaway  ii  Hyde  t.  State,  ^2  Miss.  665. 
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relator  also;  and  if  it  determine  in  favor  of  the  relator,  may 
render  judgment  that  the  defendant  forthwith  deliver  up  to  the 
relator  the  office.^^  a  person  holding  a  certificate  of  election 
without  legal  title  to  the  office  is  an  intruder.^^  And  the  action 
lies  against  an  intruder  into  the  office  created  by  the  charter  of 
a  corporation.^*  A  certificate  of  election  is  not  necessary  to 
enable  a  party  claiming  to  have  been  elected  to  bring  this  suit.^^ 
Where  several  claim  an  office,  their  rights  may  be  determined  in 
a  single  action.^^ 

For  usurpation  of,  intrusion  into,  or  unlawful  holding  any 
public  office,  civil  or  military,  this  action  will  lie  ;^'^  or  to  try  the 
title  to  office  •,^^  or  to  test  the  right  of  an  appointee  of  the  board 
of  pilot  commissioners;^^  or  against  one  in  possession  of  an 
office  to  which  he  had  not  been  duly  elected,  but  who  holds  a 
certificate  from  the  board  of  election  canvassers.  The  possession 
of  the  certificate  affords  him  at  most  but  a  color  of  title,  and  does 
not  invest  him  with  the  right  Avhich  belongs  to  another.20  It  is 
only  prima  facie  evidence  of  title  to  the  office,  and  not  conclu- 
sive.2i  It  is  competent  to  go  behind  the  certificate  in  such  pro- 
ceedings, as  the  issuance  of  a  commission  is  a  mere  ministerial 
act.22  Damages  sustained  by  reason  of  the  usurpation  may  be 
recovered  by  action.23 

§  7021.  Remedy  by  quo  warranto,  generally  considered. — 
The  writ  of  quo  warra7ito  and  information  in  the  nature  of 
quo  warranto  were  both  common-law  remedies.  But  the  former 
has  long  been  superseded  in  practice  by  the  latter,  which  is  now 
the  usual  proceeding  both  in  English  and  American  practice  to 
oust  a  usurper  from  office.^*  Information  in  the  nature  of  quo 
warranto,  which  has  succeeded  the  writ  of  that  name,  was  origi- 
nally in  form  a  criminal  proceeding  to  punish  usurpation  of 
franchise  by  fine,  as  well  as  to  seize  franchise.     This  information 

12  People  V.  Banvard,  27  Cal.  470.  18  People  v.   Scannell,   7   Cal.   432; 

13  People  V.  Jones,   20  Cal.  50.  Mayor    of    New   York   v.    Conover,    5 

14  People    V.    Kip,    4    Cow.     3S2;       Abb.  Pr.  171. 

People  V.  Tibbets,  4  Cow.  358.  19  People  v.  Woodbury,  14  Cal.  43. 

15  Magee  v.   Board   of   Supervisors  20  People  v.  Jones,  20  Cal.  50. 

of  Calaveras  Co.,  10  Cal.  376.  21  Magee  v.  Board  of  Supervisors, 

16  Cal.  Code  Civ.   Proc,   §   808.  10   Cal.   376. 

17  People  v.  Olds,  3  Cal.  167,  58  22  Conger  v.  Gilmer,  32  Cal.  75; 
Am.  Dec.  398;  Lewis  v.  Oliver,  4  Abb.  People  v.  Seaman,  5  Denio,  409. 

Pr.  121;  People  v.  Sampson,  25  Barb.  23  Cal.  Code  Civ.  Proc,  §  807. 

254.  24  See   Territory   v.   Ashenfelter,   4 
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has,  in  process  of  time,  become  in  substance  a  civil  proceeding  to 
try  the  mere  right  to  franchise  or  office.-^  Whether  the  consti- 
tution of  1879,  restoring  the  writ  of  quo  warranto  in  California, 
had  the  effect  of  repealing  sections  803-809  of  the  Code  of  Civil 
Procedure,  makes  little  difference,  as  the  power  under  a  writ  of 
quo  icarranto  is  quite  as  broad  as  under  the  provisions  of  those 
sections,  and  a  sufficient  information  or  complaint  under  the 
code  sections  will  be  sustained  as  in  support  of  a  writ  of  quo 
warranto.  In  fact,  there  is  now  so  little  difference  between  the 
proceeding  strictly  in  form  of  a  quo  icarranto  and  a  regular 
action  under  the  code  sections  that  it  is  hardly  worthy  of  dis- 
cussion.2s  A  proceeding  by  the  people  in  the  nature  of  quo  war- 
ranto for  the  purpose  of  trying  the  incumbent's  title  to  office,  is 
not  an  "election  contest"  within  the  meaning  of  the  Colorado  con- 
stitution ;  and  statutes  passed  by  the  legislature,  in  obedience  to  the 
constitutional  mandate  relating  to  contested  elections,  do  not 
deprive  the  courts  of  jurisdiction  to  inquire  by  quo  warranto  into 
usurpations  and  unlawful  holdings  of  office.^'^ 

In  North  Dakota,  the  title  to  a  county  office  may  be  tried 
either  by  the  statutory  mode  of  contest^'^^-  or  by  a  civil  action  in 
the  nature  of  quo  warranto,  initiated  by  an  official  representative 
of  the  county,  as  provided  by  section  5354  et  seq.  of  the  Compiled 
Laws.28  In  the  exercise  of  its  original  jurisdiction,  the  supreme 
court,  exercising  its  discretion,  will  issue  the  writ  of  quo  warranto 
only  when  applied  for  as  a  prerogative  writ,  and  where  the  ques- 
tion presented  is  one  puhlici  juris?^  An  information  in  the 
nature  of  quo  warranto  is  held  to  be  the  proper  remedy  for  a  city 
officer  who  has  been  removed  from  office  upon  certain  charges  and 
findings  made  against  him  by  the  mayor,  who  has  appointed  a  suc- 
cessor.3*>  But  such  proceeding  will  be  dismissed  when  filed  against 
the  incumbent  of  an  office  for  the  sole  purpose  of  having  a  judicial 
determination  as  to  who  possesses  the  power  of  appointment  to 

N.  Mex.  85  (93),  12  Pac.  879;  People  see  People  v.  Eeid,  11  Colo.  138,  17 

-..  Havird,  2  Idaho,  531,  25  Pac.  294;  Pac.  302. 

Bradford  v.  Territory,  1  Okla.  366,  34  27a  Comp.  Laws,  §§  1489-1501. 

Pac.  66.  28  Butler   v.    Callahan,   4   N,   Dak. 

25  People   V.   Dashaway   Assoc,   84  481,  61  N.  W.  1025. 

Cal.    114,   24   Pac.   277,   12   L,   E.   A.  ao  State    v.    Nelson    County,    1    N. 

117.  Dak.  88,  26  Am.  St.  Eep.  609,  45  N. 

26  Id.;  People  v.  Sutter  Street  Ey.       W.  33,  8  L.  E.  A.  283. 

Co.,   117   Cal.   604,   611,  49   Pac.   736.  30  State  v.  Van  Brocklin,  8  Wash. 

27  People  V.  Londoner,  13  Colo.  304,  557,  36  Pac.  495 ;  State  v.  Kirkwood, 
22   Pac.    764,   6   L.   E.   A.   444.     And       15  Wash.  298,  46  Pac.  331. 
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STich  office,  it  being  apparent  that  the  defendant  will  remain  in 
office  whatever  may  be  the  decision.^i  In  a  proceeding  by  the  state 
in  the  nature  of  a  quo  warranto  to  deprive  a  corporation  de  facto 
of  its  corporate  charter  and  procure  its  dissolution  on  the  ground 
of  a  want  of  substantial  compliance  with  the  statutory  require- 
ments in  its  formation,  the  corporation  de  facto  is  a  necessary 
party,  and  making  it  such,  with  the  averment  that  it  is  a  corpora- 
tion de  facto,  but  not  de  jure,  does  not  estop  the  state  from  ques- 
tioning its  corporate  character.^s  A  complaint  in  quo  iimrranto 
against  a  toll-road  company,  alleging  "that  for  more  than  six 
months  last  past  defendant  has  had  no  franchise  or  right  to  de- 
mand or  take  toll,"  etc.,  does  not  admit  that  the  defendant  ever 
had  a  toll-road  franchise.^^  A  proceeding  in  the  nature  of  a  quo 
KXbrranto,  under  the  Alabama  statute,  for  the  dissolution  of  a  cor- 
poration, is  not  a  "civil  action,"  and  it  is  not  necessary  for  the 
proceeding  to  be  commenced  by  summons  and  complaint,  nor  that 
the  relator  should  obtain  the  permission  or  any  order  from  any 
court.  The  proceeding  may  be  brought  on  the  information  of  any 
person,  giving  security  for  the  costs.^* 

§  7022.  Statutory  quo  wairanto. — While  the  statutes  have 
changed  the  form  of  pleading  with  respect  to  rights  and  wrongs 
of  which  quo  warranto  was  formerly  the  remedy,  the  change  is 
simply  as  to  form,  and  not  as  to  substance.  The  position  of  the 
parties,  the  rules  of  evidence,  and  the  presumptions  of  law  remain 
the  same  as  before. ^^  As  to  procedure,  the  action  follows  the 
rules  prescribed  for  civil  cases.^^  The  action  may  be  for  the 
forfeiture  of  a  particular  franchise  or  of  the  whole  charter.^''^ 

§  7023.  Exercise  of  corporate  franchises. — Generally,  there 
are  statutory  provisions  providing  for  quo  warranto  proceedings 
against  persons  or  corporations  unlawfully  exercising  any  public 
office  or  franchise.^^ 

31  state  V.  McCullough,  20  Nev.  105  Ala.  406,  18  South.  62,  29  L.  E. 
154,  18  Pac.  756.  A.  743. 

32  People  V.  Montecito  Water  Co.,  35  People  v.  Clayton,  4  Utah,  421, 
97    Cal.    276,    33    Am.    St.   Kep.    172,  11  Pac.  206. 

32  Pac.  236.    As  to  misjoinder  of  par-  36  People  v.  Sutter  Street  Ey.  Co., 

ties   defendant   in   quo   warranto   pro-  129   Cal.   545,   79   Am.   St.   Rep.   137, 

ceedings,  see  Preshaw  v.  Dee,  6  Utah,  62  Pac.  104. 

360,  23  Pac.  763.  37  People   v.   Dashaway   Assoc,    84 

33  People  V.  Volcano  etc.  Toll-  Cal.  114,  24  Pac.  277,  12  L.  R.  A. 
Road   Co..   100   Cal.   87,   34  Pac.   522.  117. 

34  Capital  City  Water  Co.  v.  State,  38  Wash.  Bal.  Codes,  §  5780. 
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This  includes  the  exercise  of  the  right  to  use  a  city's  streets  for 
gas-pipes  for  lighting  purposes,'''  also,  the  right  to  govern  and  tax 
a  people,  which  right  does  not  lie  with  the  city  authorities  outside 
its  corporate  limits. ^^  The  very  existence  of  a  corporation  as  such 
is  a  franchise,  but  the  corporation  may  possess  powers  not  fran- 
chises.'*^ 

§  7024.  Ways  versus  franchises. — There  has  always  been  a 
well-defined  distinction  between  "ways"  and  "franchises."  The 
franchise  can  be  granted  only  by  the  government,  and  is  a  sovereign 
prerogative  in  hands  of  a  subject.  A  way  may  be  granted  by  a 
private  person  or  by  the  government,  and  the  ownership  of  a  way 
is  not  a  franchise.  A  right  of  way  for  a  pipe-line,  unconnected  with 
any  privilege  to  take  tolls  or  collect  water-rates,  or  to  enjoy  any 
other  special  prerogative,  is  not  a  franchise.^^  ^  franchise  is  said 
to  be  a  particular  privilege  conferred  by  grant  from  the  govern- 
ment and  invested  in  individuals.'*'  The  kinds  of  franchises  are  va- 
rious and  almost  infinite.  Blackstone  uses  the  words  "franchise  '' 
and  "liberty"  as  synonymous  terms,  meaning  a  royal  privilege  m 
a  subject.  Corporations  or  bodies  politic  are  the  most  usuaj' 
franchises  known.  A  corporation,  being  itself  a  franchise,  ma/ 
h?]d  other  franchises.'**  The  distinguishing  feature  of  a  franchise 
ig  that  it  does  not  belong  to  citizens  generally  by  common  right. 
Such  rights  as  inhere  in  the  sovereign  power  can  be  exercised  by 
an  individual  only  by  virtue  of  a  grant  from  such  sovereign  power, 
and  the  right  so  granted  is  a  franchise.*^ 

§  7025.  Appointment  to  office — De  facto  officer. — Under  the 
provisions  of  the  California  constitution,  two  events  must  coincide 
before  the  governor  is  authorized  to  appoint  to  an  office.  There 
must  be  both  a  vacancy  and  no  mode  provided  by  the  constitution 
and  laws  for  "filling  such  vacancy."*^    The  constitutional  pro- 

39  State  V.  Seattle  Gas  etc.  Co.,  43  Ex  parte  Henshaw,  73  Cal.  48fi, 
28  Wash.  488,  68  Pac.  946,  70  Pac.  15  Pac.  110;  People  v.  Stanford,  77 
114.  Cal.  360,  18  Pac.  85,  19  Pac.  693,  2 

40  People  V.  Oakland,  92  Cal.  611,  L.  R.  A.  92. 

28  Pac.   807.  44  2    Bl.    Com.    37;    3    Kent    Com. 

41  Sprinjr  Valley  Water  Works  v.  458;  Spring  Valley  Water  Works  v. 
Schottler,  62  Cal.  69.  Schottler,  62  Cal.  69,  106. 

42  Spring  Valley  Water  Works  v.  45  Lasher  v.  People,  183  111.  226, 
Barber,  99  Cal.  36,  33  Pac.  735,  21  75  Am.  St.  Rep.  103,  55  N.  E.  663,  47 
L.  R.  A.  416;  People  v.  Sutter  Street  L.  R.  A.  802. 

Ry.  Co.,  117  Cal.  604-616,  49  Pac.  736.  46  People   v.    Mizner,    7    Cal.    523; 
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vision  only  steps  in  where  no  other  appointing  power  is  provided; 
and  it  has  been  repeatedly  held  that  the  constitutional  provision 
conferring  power  on  the  governor  in  the  cases  specified  should  be 
strictly  construed  when  there  is  any  doubt,  so  as  to  limit  the 
power  of  the  governor.'*'^  When  an  office  becomes  vacant,  and  is 
filled  by  appointment,  the  term  of  the  officer  appointed  continues 
until  the  next  election  by  the  people  authorized  by  law.^^  To  con- 
stitute a  person  a  de  facto  officer,  as  distinguished  from  a  usurper, 
he  should  have  been  put  into  the  office  and  have  secured  the  hold- 
ing thereof  in  such  manner  as  to  be  considered  in  peaceable  pos- 
session, and  actually  exercising  the  functions  of  an  officer;  an 
intrusion  by  force  is  not  sufficient.^^  An  appointment  of  the  clerk 
of  a  court  by  a  de  facto  judge  is  good  as  against  an  appointment 
made  by  the  judge  de  jure,  even  after  the  judge  de  facto  has  been 
ousted  and  the  judge  de  jure  installed  under  judicial  decision. ^^ 
A  regular  officer  holding  over  his  term  and  until  his  successor 
qualifies,  cannot  be  ousted  by  one  who  does  not  possess  the  qualifi- 
fvations,  though  appointed  as  successor.^i  However,  there  is  no 
provision  for  the  holding  over  of  a  judge  of  the  superior  court, 
»«nd  he  can  be  ousted  at  expiration  of  his  term,  though  his  suc- 
cessor has  not  qualified. ^^ 

§  7026.  Office  defined. — The  existence  or  non-existence  of  an 
office  is  a  question  of  law,  and  not  of  fact;  some  valid  law  must 
exist  showing  the  creation  of  the  office. ^^  A  physician  appointed 
by  the  board  of  supervisors  to  attend  the  sick  at  the  county  hospi- 
tal is  an  employee,  and  not  an  officer,  and  cannot  be  ousted  by  quo 
warranto.^^  It  is  otherwise  if  the  law  fixes  a  term  of  office,  pre- 
scribes his  duties,  and  provides  his  compensation. ^^  A  director  of  a 
private  corporation  does  not  hold  a  public  office.^^ 

People  V.  Stratton,  28  Cal.  392;  People  51  People  v.  King,  127  Cal.  570,  60 

ex  rel.  Shoaff  v.  Parker,  37  Cal.  639.  Pac.  35, 

47  People  ex  rel.  Shoaff  v.  Parker,  53  People  v.  Campbell,  138  Cal.  11, 
37  Cal.  649.    And  see  People  v.  Ham-  70  Pac.  918. 

mond,  66  Cal.  655,  6  Pac.  741;  People  53  Ex  parte  Henshaw,  73  Cal.  486, 

V.  Gunst,  110  Cal.  447,  42   Pac    963.  15   Pac.   110. 

48  People  V.  Mathewson,  47  Cal.  54  People  v.  Wheeler,  136  Cal.  652, 
442.  69  Pac.  435. 

49  State  ex  rel.  Corey  v.  Curtis,  9  55  People  v.  Harrington,  63  Cal. 
Nev.  325.  See,  also,  Braidy  v.  Theritt,  257;  Wall  v.  Board  of  Directors,  145 
17  Kan.  468;  and  State  v.  Carroll,  38  Cal.  468,   78  Pac.  951. 

Conn.  449,  9  Am.  Eep.  409.  56  Foster    v.    Superior    Court,    115 

50  People  V.  Staton,  73   N.  C.  546,       Cal.  279,  47  Pac.  58. 
21  Am.  Rep,  479. 
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§  7027.  Election  contest. — There  are  two  separate  and  dis- 
tinct methods  provided  in  California  to  contest  title  to  office, — 1. 
By  proceedings  in  nature  of  quo  warranto  against  one  intruding 
into  public  office  j^"^  and  2.  By  contesting  the  election.^^  An 
election  contest  is  to  determine — 1.  Whether  a  given  election  was 
legally  held;  or  2.  Which  of  two  opposing  candidates  was  legally 
chosen  to  office.  No  question  of  usurpation  or  unlawful  holding 
arises,  and  it  is  an  action  separate  and  distinct  from  that  in  the 
nature  of  quo  warranto.^^  In  Colorado,  a  proceeding  in  quo  war- 
ranto to  oust  from  office  cannot  be  converted  into  a  statutory  elec- 
tion contest.^*^  Annexation  proceedings  submitted  by  statute  to 
decision  of  city  councils  cannot  be  reviewed  by  the  superior  court 
upon  quo  warranto.^^ 

§  7028.  Jurisdiction. — In  California,  the  superior  courts,  and 
not  the  supreme  court,^^  have  original  jurisdiction  to  issue  writs 
of  quo  warranto  in  their  respective  counties.^^  The  mode  of  pro- 
cedure under  quo  warranto  (and  other  Avrits)  has  not  in  modern 
times  been  very  uniform,  and  an  information  or  complaint  suffi- 
cient under  sections  803-809  of  the  California  Code  of  Civil  Pro- 
cedure will,  the  proper  parties  being  before  the  court,  be  sustained 
as  in  support  of  the  writ  of  quo  warranto,  which  was  restored  by 
the  constitution  of  1879.«* 

In  North  Dakota,  the  supreme  court  issues  the  writ  of  quo  war- 
ranto only  when  applied  for  as  a  prerogative  writ,  and  when  it 
involves  a  question  of  public  justice.^^ 

The  jurisdiction  of  usurpation  of  office  ®^  falls  within  the  cate- 
gory of  "cases  both  at  law  and  equity,"  and,  having  been  con- 
ferred on  the  superior  courts  by  the  constitution,  it  cannot  be 
taken  away  or  abridged  by  the  legislature.  And  while  a  city  board 
may  have  an  accumulative  jurisdiction  to  pass  upon  the  right  of 
membership  in  its  body,  so  as  not  to  be  hampered  in  its  work  as 

57  Cal.  Code  Civ.  Proc,  §  803.  63  Cal.  Code  Civ.  Proc,  §  76. 

68  Cal.   Code   Civ.    Proc,    §§    1111-  64  People  v.   Dashaway  Assoc,   84 

1127;   Powers  v.   Hitchcock,  129  Cal.  Cal.   114,   24   Pac   277,   12  L.   R.  A. 

325,  61  Pac  1076.  117 ;  People  v.  Sutter  Street  Ry.  Co., 

59  Day  V.  Gunning,   125   Cal.   527,  117  Cal.  604,  49  Pac  736. 

58  Pac.  172.  65  State    v.    Nelson    County,    1    N. 

60  People  T.  Horan,  34  Colo.  304,  86  Dak.  88,  26  Am.  St.  Rep.  609,  45 
Pac.  252.  N.  W.  33,  8  L.  R.  A.  283. 

61  People  V.  Los  Angeles,  133  Gal.  66  Idaho  Const.,  art.  5,  §  20;  Ton- 
338,  65  Pac.  749.             '  cray  v.  Bridge,  14  Idaho,  621,  95  Pac. 

62  Cal.  Code  Civ.  Proc,  §  51.  26. 
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a  legal  board,  yet  courts  of  competent  jurisdiction  may  inquire  on 
behalf  of  the  people,  the  origin  of  all  authority,  into  the  right  of 
any  person  who,  by  the  action  of  such  board,  in  fact  holds  place 
in  it,  and  claims  thereby  to  exercise  public  office.^'''  In  the  absence 
of  any  constitutional  provision  to  the  contrary,  the  legislature  may 
confer  exclusive  jurisdiction  upon  city  boards  to  determine  the 
election  of  city  officers.'^s  A  court  of  equity  may  enjoin  a  person 
attempting  to  usurp  the  office  of  sheriff.^^ 

§  7029.  Venue. — In  qwo  warranto,  the  people  being  a  party, 
their  residence  extends  to  every  county,'^*'  In  actions  against  a 
corporation,  the  principal  place  of  business  of  the  corporation  is 
its  residence, '^1  and  the  action  should  be  brought  there. 

§  7030.  Parties  who  may  sue, — The  claimant  of  an  office  may 
join  with  the  people  as  plaintiff  in  a  proceeding  of  quo  warrantoJ^ 
And  it  may  be  maintained  against  the  incumbent  of  an  office,  irre- 
spective of  whether  the  relator  is  entitled  to  the  office,  if  the 
incumbent  is  not  entitled  thereto.''^^  In  some  states,  it  must  be 
brought  by  the  attorney-general,  upon  his  own  information  or  the 
complaint  of  a  private  party  who  is  interested,''^^  and  the  entire 
control  of  the  action  is  with  the  attorney-general,'^^  who  may 
require  a  bond  from  the  informant  or  relator  to  the  effect  that  he 
will  pay  any  judgment  for  costs  or  damages  recovered  against 
plaintiff.'^®  And  if  the  action  is  not  so  instituted,  cause  must  be 
shown  and  the  permission  of  the  court  obtained.'^'^  In  other  states, 
the  prosecuting  attorney  in  the  proper  county,  at  his  own  discretion, 
may  file  all  such  suits,  to  the  exclusion  of  the  attorney-general.'^* 
The  acts  of  a  relator  which  will  estop  him  should  not  estop  the 

«7  People  V.  Bingham,  82  Cal.  238,  Barb.    304;    Toncray    v.    Bridge,    14 

22  Pac.  1039;  People  v.  Perry,  79  Cal.  Idaho,  621,  95  Pac.  26. 

105,  21  Pac.  423;  State  v.  Morris,  14  7.3  People  v.  Campbell,  138  Cal,  11, 

Wash.  262,  44  Pac,  266.  70  Pac.  918. 

68  Carter  v.  Superior  Court,  138  74  Cal.  Code  Civ.  Proc,  §  803 ;  Ton- 
Cal,  150,  70  Pac.  1067.  cray  v.  Bridge,  14  Idaho,  621,  95  Pac. 

69  Armijo  v.  Baca,  3  N.  Mex,  294  26, 

(490),  6  Pac.  938.  75  People  v.  Sutter  Street  Ey.  Co., 

70  People    V.    Cook,    6    How.    Pr.      117  Cal.  604,  49  Pac.  736. 

448.  76  Cal.  Code  Civ.  Proc,  §  810. 

71  Jenkins  v.  California  Nav.  Co.,  77  Toncray  v.  Bridge,  14  Idaho, 
22  Cal.  537 ;  Hubbard  v.  National  Oro       621,  95  Pac.  26, 

Ins,  Co.,  11  How,  Pr.  149.  78  Wash.  Bal.  Codes,  §  5781;  State 

72  People  V.  Ryder,  12  N.  Y.  433,  v,  Seattle  Gas  etc.  Co.,  28  Wash.  488, 
16  Barb.   370;   People  v.  Walker,  23      68  Pac,  946,  70  Pac,  114. 
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state  against  the  respondent^'  Quo  warranto  to  forfeit  the  char- 
ter of  a  corporation  cannot  be  brought  by  a  private  individual 
claiming  no  interest  in  such  corporation.^** 

§  7031.  Parties  defendant. — Any  person  or  corporation  who 
usurps,  intrudes  into,  or  unlawfully  holds  or  exercises  any  public 
office,  civil  or  military,  or  any  franchise  within  the  state  may  be 
made  defendant. ^^  All  claimants  may  be  sued  in  the  same 
action. ^2  jf  fggg  have  been  received  by  the  usurper,  he  may  be 
arrested.^2  In  an  action  to  dissolve  a  corporation  on  account  of 
illegal  organization  or  the  usurpation  of  powers  not  belonging  to  it, 
the  corporation  itself  is  a  necessary  party  defendant;  the  trustees 
are  not  sufficient  parties  defendant.^*  But  such  action  will  not  lie 
against  a  city  in  its  corporate  name  to  test  its  legal  existence;  for 
by  suing  the  city  in  that  name,  its  existence  is  admitted.^^  All 
the  members  of  one  board  claiming  under  the  same  facts,  having 
the  same  duties,  may  be  joined  as  parties  defendant  in  one  and 
the  same  action  to  test  the  legal  existence  of  the  board. ^^  But  if 
one  of  the  defendants  came  by  his  office  in  a  different  manner, 
they  cannot  be  sued  jointly.^'^  The  parties  claiming  to  be  the 
ofiieers  of  a  town  are  the  proper  defendants  in  quo  warranto  to 
test  the  validity  of  its  incorporation.^* 

§  7032.  Parties  intervening. — A  holder  of  bonds  of  an  irriga- 
tion district  which  is  charged  with  having  usurped  the  franchise  of 
being  a  corporation  may  intervene  and  defend  the  action  by  any 
proceedings  or  remedies  that  would  be  available  to  the  defendant.^^ 

§  7033.  Averments  in  complaint. — The  mode  of  pleading  in 
cases  of  usurpation  of  franchises  is  now  by  no  means  uniform.    It 

79  Dunton  v.  People,  36  Colo.  128,  Assoc,  84  Cal.  114,  24  Pac.  277,  12 
87  Pac.  540.  L.   R.   A.   117. 

80  State  V.  Point  Eoberts  Reef  85  State  v.  City  of  South  Park,  34 
Fish  Co.,  42  Wash.  409,  85  Pac.  Wash.  162,  100  Am.  St.  Rep.  998,  75 
22.  Pac.  636;  People  v.  Stratton,  33  Colo. 

81  Cal.  Code  Civ.  Proc,  §  803.  464,  81  Pac.  245. 

82  Cal.  Code  Civ.  Proc,  §  808.  86  People   v.    Prewett,    124   Cal.    7, 

83  Cal.  Code  Civ.  Proc,  §  804.  56  Pac.  619. 

84  People  V.  Flint,  64  Cal.  49,  28  87  People  v.  Long,  32  Colo.  486, 
Pac  495;  People  v.  Stanford,  77  Cal.  77    Pac.    251. 

360,   18   Pac.   85,   19    Pac.    693,   2   L,  88  People  v.  Stratton,  33  Colo.  464, 

R.  A.  92;  People  v.  Montecito  Water  81  Pac.  245. 

€o.,  97  Cal.  276,  33  Am.  St.  Rep.  172,  89  People  v.   Perris  Irr.   Dist.,   132 

32    Pac    236;     People    v.    Dashaway  Cal.  289,  64  Pac.  399. 
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is  undoubtedly  true  that  the  state  may  charge  a  corporation  in 
general  terms,  and  call  upon  it  to  allege  and  prove  facts  showing 
its  right,  thus  placing  the  burden  of  proof  upon  the  defendant. 
However,  it  has  become  quite  common  to  allege  the  specific  grounds 
or  defects  relied  upon  to  show  usurpation,  and  in  that  event  the 
facts  so  pleaded  must  be  sufficient  to  sustain  the  charge,  and,  if 
denied,  the  burden  of  proof  is  upon  the  plaintiff.^"  Facts  showing 
the  termination  of  the  existence  of  a  corporation  must  be  pleaded.^^ 
If  the  relator  claims  title  in  himself,  his  averments  of  title,  if 
defective  or  insufficient  on  their  face,  are  liable  to  demurrer;  but 
the  sustaining  of  such  demurrer  does  not  affect  the  judgment 
which  ought  to  be  rendered  against  the  defendant  if  the  averments 
as  to  his  usurpation  are  sustained.^^  <<That  an  election  was  duly 
and  legally  held  pursuant  to  the  statute,"  was  held  sufficient  as  to 
the  time,  and  that  it  was  on  the  day  prescribed  by  law.^^  A  com- 
plaint in  quo  ivarranto  against  a  plank-road  company  must  aver  time 
of  incorporation  or  date  of  organization,  that  the  court  may  know 
by  what  statute  the  decision  is  to  be  governed.^^  In  an  action  by 
one  claiming  to  have  been  elected  to  an  office  against  his  prede- 
cessor, to  compel  a  surrender  of  the  books  and  papers  belonging 
to  the  office,  plaintiff  must  show  prima  facie  that  a  vacancy  existed 
in  the  office,  and  that  he  was  elected  to  fill  it.^^  An  allegation  that 
defendant  is  in  possession  of  the  office  without  lawful  authority  is  a 
sufficient  allegation  of  intrusion  and  usurpation.  If  the  com- 
plaint be  defective  in  this  particular,  the  defect  must  be  reached 
by  special  demurrer.^^  In  pleading  a  party's  title  to  public  office, 
an  averment  that  under  and  in  pursuance  of  the  laws  of  this  state, 
on  a  specified  day,  he  was  duly  appointed  to  fill  such  office,  and 
duly  made  and  executed  his  official  bond  with  sureties,  and  took  the 
oath  of  office  required  by  law,  and  was  thereby  constituted  such 
officer,  and  was  thenceforth  entitled  to  hold  and  administer  such 
office,  is  sufficient  on  demurrer.'^'^      The  complaint  need  not  state 

90  People  V.  Los  Angeles,  133  Cal.  95  Doane  v.   Scannell,   7   Cal.   393; 
338,  65  Pae.  749;  People  v.  Dashaway  People  v.  Scannell,  7  Cal.  439. 
Assoc,  84   Cal.   114,  24  Pac.  277,   12  96  People  v.  Woodbury,  14  Cal.  43; 
L.  R.  A.  117,  People  v.  Superior  Court,  114  Cal.  46G, 

91  People  V.  Stanford,  77  Cal.  360,  46    Pac.    383;    Powers    v.    Hitchcock, 
18  Pac.  85,  19  Pac.  693,  2  L.  R.  A.  92,  129  Cal.  325,  61  Pac.  1076.  See  People 

92  State  V.  Price,  50  Ala.  568.  v.    Cooper,    139    111.    461,    29    N,    E. 

93  People  V.  Ryder,  12  N.  Y.  433,  872. 

16  Barb.  370.  97  Pratt  v.  Stout,  14  Abb.  Pr.  178. 

94  Covington  etc.  Co.  v.  Van  Sickle,      See  State  v.  McQuade,  12  Wash.  554,. 
18  Ind.  244.  41  Pae.  897. 
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that  the  claimant  possessed  the  requisite  qualifications,  nor  that 
he  had  taken  the  oath  and  given  bond  of  office ;  nor  need  it  state 
the  number  of  votes  given  ;^8  as  the  complaint  may  be  good  against 
the  defendants  without  showing  title  in  the  relator.^^  Under  the 
California  statute,  the  complaint  need  not  aver  that  it  has  been 
filed  within  forty  days  after  the  return  day.  If  the  complaint 
has  not  been  filed  within  the  statutory  time,  it  is  a  matter  of 
defense,  to  be  made  by  answer  in  the  nature  of  a  plea  to  the  juris- 
diction, or  to  be  taken  advantage  of  by  motion  to  dismiss  the 
proceedings.^*'" 

§  7034.  Action  in  Arka-^^sa^  and  Louisiana. — The  writ  of  qioo 
warranto  lies  against  a  corporation  for  the  abuse  of  its  charter.i*'^ 
But  in  Louisiana  the  writ  of  quo  warranto  will  not  be  granted  to 
test  the  right  to  a  state  office.^*'^ 

§  7035.  In  Illinois. — In  Illinois,  a  proceeding  by  qrio  warranto 
is  a  criminal  prosecution,  and  should  be  carried  on  "in  the  name 
and  by  the  authority  of  the  people  of  the  state  of  Illinois,"  and 
should  conclude  "against  the  peace  and  dignity  of  the  same."  ^°^ 
When  it  is  resorted  to  for  the  protection  of  individual  rights,  it 
is  in  substance,  though  not  in  form,  a  civil  suit,  and  a  change  of 
venue  will  be  allowed  under  the  statute  the  same  as  in  civil  cases. i*'* 
And  it  should  be  alleged  that  the  party  against  whom  it  is  filed 
holds  and  executes  some  office  or  franchise,  describing  it.^'^^  It 
is  the  proper  mode  of  testing  the  question  of  forfeiture  of  a 
charter.i*'^  Leave  to  file  an  information  is  not  granted  as  a  matter 
of  course;   it  rests  in  the  sound   discretion   of  the  court.     The 

98  People  V.  Eyder,  12  N.  Y.  433,  2.5  Pac.  100;  People  v.  Grand  Eiver 
16  Barb.  370.  Bridge  Co.,  13  Colo.  11,  16  Am.  St. 

99  People  V.   Abbott,   16   Cal.   358;       Eep.  182,  21  Pac.  898. 

Rutledge  v.  Crawford,  91  Cal.  526,  25  lOi  Smith  v.  State,  21  Ark.  294. 

Am.  St.  Rep.  212,  27  Pac.  779.  13  L.  102  Terry  v.  Stauffer,  17  La.  Ann. 

R.  A.  761 ;  People  v.  Ryder,  12  N.  Y,  306. 
433,  16  Barb.  370.  103  Donnelly  v.  People,  11  111.  552, 

100  Preston  v.  Culbertson,  58  Cal.  52  Am.  Dec.  459;  People  v.  Mifsissip- 
198.  Election  contest  as  to  sufficien-  pi  etc.  R.  R.  Co.,  13  111.  66;  Wight 
cy  of  complaint  or  petition,  see  Todd  v.  People,  15  111.  417.  See  Puter- 
V.  Stewart,  14  Colo.  286,  23  Pac.  426;  baugh's  PI.  &  Pr.  669. 

Egan  V.  Jones,  21  Nev.  433,  32  Pac.  104  People  v.  Shaw,  13  111.  581. 

929.     As  to  sufficiency  of  complaint  in  105  People  v.  Ridgley,  21  111.  65. 

action    for    usurpation    of    office,    see  106  Williams    v.    President    etc.,    1 

People    ▼.    Mclntyre,    10    Mont.    166,      Gilm.  667;   Baker  v.  Admr.  of  Back- 
us, 32  111.  82. 
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court  or  judge  may  grant  leave,  or  may  enter  an  order  on  the 
defendants  to  show  cause  why  an  information  should  not  be  filed. 
The  fact  that  the  relator  took  part  in  an  election  of  the  officers 
complained  against  is  a  fatal  objection  to  the  application  on  his 
part  for  leave  to  file  an  information  charging  them  with  unlaw- 
fully acting  as  such.^**'^ 

§  7036.  In  Massachusetts. — The  proceeding  in  quo  warranto 
is  applied  to  testing  the  right  to  the  use  of  lands  below  low- 
water  mark.  108  j^  Massachusetts,  the  action  lies  for  the  purpose 
of  dissolving  a  corporation,  or  seizing  its  franchises ;  ^^^  in  cases  of 
usurpation  by  individuals  of  offices  holden  of  the  commonwealth ;  i^** 
against  an  officer  appointed  by  the  governor  and  council,  viz.  a 
judge  of  probate,  as  well  as  those  holding  corporate  offices  or 
franchises. m  So  of  the  right  of  persons  exercising  the  functions 
of  parish  officers  in  colore  offtcii.^'^^  Against  a  corporation,  for 
a  forfeiture  of  its  charter  ;ii3  or  a  violation  of  its  charter.i^* 
It  does  not  lie  against  the  managers  of  a  lottery  appointed  by  a  cor- 
poration having  the  grant  of  such  lottery.ii^  Nor  against  a  railroad 
company  in  behalf  of  a  stockholder  merely  because  the  corpora- 
tion issued  stock  below  the  par  value,  and  began  to  construct  its 
road  before  the  requisite  amount  of  stock  was  subscribed,  if 
the  petitioner's  private  interest  was  not  put  in  hazard. ^^^  The 
information  must  be  filed  by  the  attorney-general  ;ii'^  or  the  sol- 
icitor general.^18 

§  7037.  In  Michigan. — Where  the  information  averred  that 
an  election  to  fill  the  offices  was  held,  and  the  relator  duly  elected, 
a  plea  was  held  to  be  good  which  set  forth  that  no  votes  were 
cast  to  fill  such  office.ii^  The  court  will  not  dismiss  an  informa- 
tion in  the  nature  of  a  quo  warranto  on  motion  of  the  relator  whose 

107  People  V.  Moore,  73  HI.  132.  lis  Commonwealth  v.   Tenth  Mass. 

108  Commonwealth  v.  City  of  Rox-       Turnpike  Co.,  5  Cush.  509. 

bury,  9  v^ray,  451.  114  Commonwealth   v.   Tenth  Mass. 

109  Commonwealth    v.    Union    Ins.       Turnpike  Co.,  11  Cv.sh.  171. 

Co.,  5  Mass.  230,  4  Am.  Dec.  50.  115  Commonwealth  v.  Dearborn,  15 

110  Commonwealth    v.    Fowler,    10       Mass.  125. 

Mass.  295.     See,  also,  People  v.  Mon-  no  Hastings  v.  Amherst  etc.  R.  R. 

tecito  Water  Co.,  97  Cal.  278,  33  Am.  Co.,  9  Cush.   596. 

St.  Rep.  172,  32  Pac.  236.  117  Goddard   v.    Smithett,    3    Gray, 

111  Felton  V.  Dickinson,  10  Mass.  116;  Commonwealth  v.  Union  1/^re  etc. 
290.  Ins.  Co.,  5  Mass,  230,  4  Am.  Dec.  50. 

M2  P^rst     Parish     in     Sudbury     t.  118  Id. 

Stearns,  21  Pick.  155.  119  As  to  its  exercise  in  the  dissolu- 
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name  was  used  without  his  authority,  but  will  amend  the  informa- 
tion by  striking  out  the  relator's  name.^^o  Judgment  of  ouster 
will  be  given  by  default. ^^i  jf  the  defendant  does  not  disclaim, 
he  must  justify;  and  his  justification  must  show  all  the  facts  neces- 
sary to  establish  his  lawful  right  to  hold  the  office;  and  this  affirm- 
ative showing  he  has  the  burden  of  maintaining.  122 

§  7038.  In  Missouri. — A  writ  of  quo  warranto  is  in  the  nature 
of  a  writ  of  right  for  the  state,  against  any  person  who  claims 
or  exercises  any  office,  to  inquire  by  what  authority  he  supports  his 
claim,  and  it  issues  as  a  matter  of  course. ^23  Leave  of  court 
must  first  be  obtained  before  the  information  can  be  filed,  as 
the  relation  of  a  private  person,  but  otherwise  when  the  attorney- 
general  files  the  information  ex  officio.  The  jurisdiction  of  the 
supreme  court  being  appellate,  it  refused  to  issue  the  writ.^24  jt 
is  a  civil  proceeding.^^s  rpj^g  sheriff  of  the  old  county  may  pro- 
ceed against  the  person  assuming  to  act  as  sheriff  of  the  new 
county,  when  the  act  establishing  the  new  county  within  the  borders 
of  the  old  county  is  unconstitutional.^^e  'Where  an  offiae  is  already 
filled  by  a  person  holding  by  color  of  right,  qv.o  warranto  is  the 
proper  remedy. ^^7  ^  recorder  who  has  failed  to  take  and  file 
the  oath  prescribed  by  the  new  constitution  may  be  removed  upon 
an  information  in  the  nature  of  a  quo  w<irranto.^^^  In  a  suit 
against  a  defaulter,  the  petition  should  show  that  the  person,  when 
appointed  to  the  second  office,  was  in  default,  and  accountable  for 
public  moneys. ^29  Neither  in  Missouri  nor  under  the  statute  of 
Anne  is  the  relator  necessarily  a  claimant  for  the  office  alleged 
to  be  usurped ;  nor  is  the  relator's  title  necessarily  examined  into, 
except  so  far  as  it  may  incidentally  or  indirectly  affect  the  right 
of  the  defendant;  nor  can  the  qualification  of  electors  be  inquired 
into  upon  an  information  in  the  nature  of  quo  warranto.  ^^^ 

tion     of    insolvent     corporations,    see  360,  18  Pac.  85,  19  Pac.  693,  2  L.  E. 

People  V.  President  etc.  Bank  of  Pon-  A.     92;      Central    etc.    Road    Co.    v. 

tiac,  12  Mich.  527.  People,  5  Colo.  39;   Ames  v.  Kansas, 

120  People  V.  Knight,  13  Mich.  230.  Ill  U.  S.  449,  4  Sup.  Ct.  437,  28  L. 

121  People  V.  Connor,  13  Mich.  238.  Ed.  482. 

122  People  V.    Crawford,   28   Mich.  126  State  v.  Scott,  17  Mo.  521, 
88.  127  St.     Louis     County     Court     v. 

123  State  V.  St.  Louis  Perpetual  etc.  Sparks,  10  Mo.  117,  45  Am.  Dee. 
Ins.  Co.,  8  Mo.  330;  State  v.  Stone,  25  355. 

Mo.   555.  12>8  State  v.  Bernoudy,  36  Mo.  27^. 

12.4  State  V.  Stewart,  32  Mo.  379.  129  Ex  parte  Bellows,  1  Mo.  115. 

125  State    V.    Lingo,    26    Mo.    496.  130  State    v.    Vaile,    53     Mo.    97; 

See,  also,  People  v.  Stanford,  77  Cal.  State  v.  Townsley,  56  Mo.  107. 
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§  7033.  In  New  York.— In  New  York,  an  action  in  the  na- 
ture of  a  quo  warraiito  is  a  civil  action.i"^  It  may  be  maintained 
to  establish  title  to  a  public  office.  In  such  action  it  may  be  shown 
that  a  sufficient  number  of  the  votes  cast  for  a  person  who  received 
the  certificate  were  illegal,  to  annul  his  majority,  and  his  election 
may  be  set  aside  for  that  reason.^ss  Such  action  lies  against  a 
corporation  of  which  a  receiver  was  appointed  on  account  of  its 
insolvency,  to  vacate  its  charter  and  prohibit  it  from  acting.^^s 
It  lies  against  a  corporation  for  carrying  on  banking  business  with- 
out authority,  this  being  a  franchise  given  by  statute.^^*  So 
is  the  possession  of  corporate  powers.i^^  So  is  the  appointment 
of  professors  of  an  incorporated  college. ^^e  The  object  of  the  code 
is  to  provide  a  speedy  and  effective  mode  of  determining  the 
claims  of  persons  to  exercise  the  duties  of  any  office  within  the 
state,  and  it  necessarily  involves  a  determination  of  the  existence 
of  the  particular  office,^^'''  An  action  cannot  be  maintained  by 
an  individual  either  as  corporator  or  taxpayer  to  determine  the 
legality  of  the  election  of  one  claiming  to  hold  a  municipal  office, 
unless  plaintiff  is  thereby  affected  in  his  private  rights  as  dis- 
tinct from  other  corporators.  The  remedy  is  by  appropriate 
proceedings  in  the  name  of  the  people  of  the  state. ^^^  It  is  a 
public  prosecution  instituted  and  conducted  by  the  public  prose- 
cutor under  his  official  obligation  and  responsibility.^^^  The 
Oregon  statute  is  sufficiently  complied  with  where  the  complaint, 
on  relation  of  a  private  person,  is  signed  by  the  prosecuting 
attorney  in  his  official  capacity.^^**  Nor  can  an  action  be  main- 
tained by  an  individual  claiming  to  hold  a  municipal  office  to 
determine  his  right  thereto,  when  it  does  not  appear  that  any 
person  claims  the  right  thereto  in  hostility  to  him,  or  that  his 
legal   rights    as   officer   have    been   interfered   with   by   the    de- 

131  People  V.  Cook,  8  N.  Y.  67,  59  136  People  v.  Trustees  Geneva  Col- 
Am.    Dee.    451;    affirming    14    Barb.       lege,  5  Wend.  211. 

259.     That  it  is  so  in  North  Dakota,  137  People  v.  Carpenter,  24   N.  Y. 

see  Butler  v.  Callahan,  4  N.  Dak.  481,  86. 

61  N.  W.  1025.  138  Demarest    v.    Wiekham,    63    N. 

132  People  V.  Pease,  27  N.  Y.  45,  Y,  320. 

84  Am.  Dec.  242.  139  In   re  Gardner,  68  N.  Y.  467; 

133  People  V.  Rensselaor  Ins.  Co.,  People  v.  Fairchild,  67  N.  Y.  334; 
38  Barb.  323;  People  v.  Washington  Robinson  v.  Jones,  14  Fla.  256;  Ever- 
Ice  Co.,  18  Abb.  Pr.  382.  ding  v.   McGinn,   23   Or.   15,  35   Pac. 

134  People    V.    Utica    Ins.    Co.,    15  178. 

Johns.  358,  8  Am.  Dec.  243.  140  State    v,    Stevens,   29    Or.    464, 

135  People  V.  Tibbets,  4  Cow.  384.      44  Pac.  898. 
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fendant.^^i  The  burden  is  on  the  defendant  of  showing  that  he 
has  a  legal  title  to  the  office  before  he  can  have  judgment  in  his 
favor;  but  a  failure  on  his  part  to  do  so  does  not  establish  the 
title  of  the  relator.  Upon  that  issue  plaintiffs  have  the  affirmative, 
and  the  burden  of  proof  is  on  them.^^^  The  evidence  of  voters 
is  proper,  and  they  may  be  required  to  testify  for  whom  they 
voted.1^3 

§  7040.  In  North  Carolina. — An  information  in  the  nature 
of  a  writ  of  quo  warranto  against  a  corporation,  to  have  its  privi- 
leges declared  forfeited  because  of  neglect  and  abuse  in  their  ex- 
ercise, must  be  brought  in  the  name  of  the  attorney-general,  and 
cannot  be  instituted  in  the  name  of  a  solicitor  of  a  judicial  dis- 
trict.i** 

§  7041.  In  Ohio. — On  a  judgment  of  ouster  in  quo  warranto 
against  an  incumbent  in  office  the  court  will  not  proceed  to  adjudge 
in  favor  of  another  claimant  whose  election  is  then  in  process  of 
regular  contest. i*** 

§  7042.  In  Pennsylvania. — Jurisdiction  in  quo  warranto 
is  exercised  by  the  supreme  court,  and  the  state  has  power  to 
inquire  into  the  exercise  of  the  right  of  corporations,  reserving 
the  right  of  trial  by  jury  in  such  cases.^^*^  The  supreme  court  will 
grant  the  writ  to  try  the  right  of  a  member  of  the  common  council 
to  a  seat  in  that  body.^^'^  The  writ  may  issue  against  a  public 
officer  for  bribery,  fraud,  or  any  willful  violation  of  the  election 
law  without  a  preliminary  conviction  for  the  offense;  and  the 
question  whether  the  offense  was  committed  may  be  tried  in  the 
proceedings  under  the  writ  of  quo  warranto.^*^  The  courts  are 
not  bound  to  issue  the  writ  except  in  the  exercise  of  a  sound  dis- 
cretion.^*^ 

§  7043.  In  United  States  territories. — A  proceeding  in  the 
nature  of  a  quo  warranto  in  one  of  the  territories  of  the  United 

141  Demarest  ▼.  Wickham,  63  N.  146  Commonwealth  v.  Delaware  etc. 
Y.  320.  Canal  Co.,  43  Pa.  St.  295. 

142  People  V.  Thacher,  55  N.  Y.  147  Commonwealth  v.  Meeser,  44 
525,  14  Am.  Eep.  312.  Pa.  St.  341. 

143  Id.  148  Commonwealth    v.    Walter,    83 

144  Houston  V.  Neuse  Eiver  Co.,  8  Pa.  St.  105,  24  Am.  Rep.  154. 
Jonea  (N.  C),  476.  149  Commonwealth  v.  McCarter,  98 

145  State  V.  Taylor,  15  Ohio  St  Pa.  St.  607.  See  People  v.  Keeling, 
137.  4  Colo.  129. 
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States,  to  test  the  right  of  a  person  to  exercise  the  functions  of 
a  judge  of  the  supreme  court  of  the  territory,  must  be  in  the  name 
of  the  United  States,  and  not  in  the  name  of  the  territory.^^'* 

§  7044.     In  Wisconsin. — In  Wisconsin,  the  writ  and  the  sub-- 
stituted  proceeding  by  information  in  the  nature  of  quo  warranto 
are  abrogated  by  statute,  and  a  civil  action  lies -in  their  place.^^^ 

§  7045.  Salary  of  office. — The  salary  annexed  to  a  public 
office  is  incident  to  the  title  of  the  office,  and  not  to  its  occupa- 
tion and  exercise.^^2  Xndi  a  party  elected  and  qualified,  and  being 
ready  and  willing  to  enter  upon  the  discharge  of  the  duties  of  the 
office,  his  right  to  the  salary  is  unaffected  by  the  fact  that  a  usurper 
discharged  the  duties  of  the  office. ^^^ 

§  7046.  Va,cancy. — In  California,  vacancy  in  office  is  defined 
in  the  constitution. i^'*  When  the  constitution  enumerates  the 
events  that  constitute  a  vacancy,  all  other  causes  of  vacancy  are 
excluded,  except  when  this  construction  leads  to  an  injurious 
result. i^^''  In  the  states  of  Pennsylvania  and  Missouri,  it  has 
been  held  that  a  vacancy  does  not  occur,  but  the  incumbent  of  the 
expired  term  holds  over.^^^  If  an  office  filled  by  appointment  of 
the  governor  requires  the  confirmation  of  the  senate,  such  a  vacancy 
therein  as  will  authorize  the  governor  to  fill  the  same  without  the 
consent  of  the  senate  can  be  caused  only  by  the  death  or  resignation 
of  the  incumbent,  or  by  the  happening  of  some  event,  by  reason  of 
which  the  duties  of  the  office  are  no  longer  discharged.  The  expira- 
tion of  the  term  of  the  incumbent  simply,  if  he  continues  to  dis- 
charge the  duties  of  the  office,  does  not  create  such  a  vacancy  as  au- 
thorizes the  governor  to  appoint  without  the  action  of  the  senate.^^" 

150  Territory  v.  Lockwood,  3  Wall.  154  People  v.  Whitman,  10  Cal. 
236,  18  L.  Ed.  47.     The  proper  prac-      38. 

tice  in  such   cases,   in   quo   warranto,  155  Id.;    People   ex   rel.   Brooks   t. 

stated  in  United  States  v.  Lockwood,  Melony,    15   Cal.   58.      As   to   when   a 

Bum.  215.  vacancy  occurs  in  an  office,  see  People 

151  State  V.  Messmore,  14  Wis.  115.  v.  Parker,  37  Cal.  639,  citing  and 
See  State  v.  West  Wisconsin  R.  R.  Co.,  commenting  on  various  cases;  also, 
34  Wis.  197.  People   v.    Tilton,    37    Cal.    614,   like- 

152  Principle  affirmed  in  People  v.  wise  citing  many  cases  and  comment- 
Smyth,  28  Cal.  21;    People  v.  Oulton,  ing  thereon. 

28  Cal.  44.  156  Commonwealth     v.     Hanley,     9 

153  People  V.  Smyth,  28  Cal.  21;  Pa.  St.  513;  State  v.  Lusk,  18  Mo. 
cited    in    Carroll    v.    Siebenthaler,    37       333. 

Cal.  193.  157  People  v.  Bissell,  49  Cal.  407. 
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§  7047.  Dismissal. — The  attorney-general,  in  California,  and 
the  prosecuting  attorney  in  the  proper  counties,  in  Washington, 
have  control  of  the  action,  though  brought  upon  the  relation  of 
a  private  party.^^^  The  information  in  the  nature  of  quo  warranto 
may  be  dismissed  for  want  of  prosecution,  or  a  new  trial  may  be 
had,  in  the  same  manner  as  in  any  other  action.i^^ 

§  7048.  Defenses — Abatement. — Neither  the  expiration  of  the 
term  of  office  nor  the  fact  that  the  office  has  been  abolished,  will 
abate  an  action  in  qiio  warranto.^^^  The  acts  of  the  informant 
himself  cannot  be  a  bar,^^!  even  though  suit  be  brought  and  judg- 
ment had  in  an  election  contest. ^^^  jf  the  suit  is  for  forfeiture  of 
franchise  for  misuse  or  non-use,  the  statute  of  limitations  may 
be  a  bar,  but  each  day's  use  is  a  renewed  usurpation. ^^^  However, 
if  the  sole  right  to  maintain  the  action  is  in  the  attorney-general,  it 
is  questionable  whether  the  city  has  power  to  waive  a  forfeiture 
of  a  street-railway  franchise  by  limitations.^^^ 

§  7049.  Defense — Right  of  office. — A  plea  to  a  quo  warranto, 
that  the  defendants  have  a  right  to  exercise  the  franchise,  accom- 
panied by  a  negation  of  the  allegations  of  the  writ,  is  not  a  plea 
of  non  usurpavit,  or  a  disclaimer,  but  is  a  valid  plea.^^^  The  defend- 
ant in  an  action  to  try  the  right  to  an  office  may  set  forth  in  his 
answer  more  than  one  defense. ^^^  He  must  allege  with  particu- 
larity all  the  facts  essential  to  his  eligibility  at  the  time  of  his 
election,  and  to  his  right  to  hold  such  office  down  to  the  in- 
stitution of  the  proceedings.!^'^ 

§  7050  Ineligibility  no  defense. — In  a  proceeding  to  con- 
test the  election  of  defendant  as  district  .judge,  the  ineligibility 
of  the  candidate  receiving  the  highest  number  of  votes,  the  de- 

158  People  V.  Sutter  Street  Rv.  Co.,  see  City  of  Detroit  v.  Ellis,  103  Mich. 
117  Cal.  604,  49  Pac.  736.  '  612,    61    N.    W.    886,    27    L.    R.    A. 

159  People  V.  Jeflferds,  126  Cal.  296,       211. 

58  Pac.   704;   People  v.  Oakland,  123  163  Cal.    Code    Civ.    Proc,    §    345; 

Cal.  145,  55  Pac.  772 ;  People  v.  Per-  People   v.    Stanford,    77   Cal,   360,    18 

ris  Irr.   Dist.,   132   Cal.   289,   64   Pac.  Pac.  85,  19  Pac.  693,  2  L.  R.  A.  92. 
399,  773.  164  People  v.  Sutter  Street  Ry.  Co., 

160  People    V.    Rodgers,    118    Cal.  117  Cal.  604,  49  Pac.  736. 

393,  46  Pac.  740,  50  Pac.  668.  165  Commonwealth  v.  Cross  Cut  E. 

161  People  V.  Lowden  (Cal.),  8  Pac.      R.  Co.,  53  Pa.  St.  62. 

66.  166  People  v.  Stratton,  28  Cal.  382. 

162  People  V.  Rodgers,  118  Cal.  393,  167  People  v.  Owera,  29  Colo.  535, 
46  Pac.  740;  Contra,  as  to  franchise,       69  Pac.  515. 
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fendant  being  next  on  the  list,  is  no  defense  ;  because  this  matter,  if 
true,  could  not  protect  the  incumbent  from  the  consequences  of  an 
unauthorized  possession  of  the  office.  The  fact  that  the  candidate 
receiving  the  highest  number  of  votes  at  an  election  by  the  people 
is  ineligible  does  not  give  the  office  to  the  next  highest  on  the 
Iist.168 

§  7051.  Justification. — In  quo  warranto  cases,  if  the  defend- 
ant does  not  disclaim  holding  the  office,  he  must  justify,  and  his 
plea  of  justification  must  show  all  the  facts  necessary  to  establish 
the  lawful  right  of  the  respondent  to  the  office  in  question;  and 
the  burden  of  maintaining  it  is  on  the  respondent.^^* 

§  7052.  Burden  of  proof. — In  quo  warranto  against  claimants 
to  an  office,  the  burden  is  upon  such  claimants  to  prove  all  the  facts 
necessary  to  establish  their  title  to  the  office. ^'^^ 

§  7053.  Judgment. — Judgment  may  be  rendered  upon  the  right 
of  the  defendant,  and  also  upon  the  right  of  the  party  alleged  to 
be  entitled,  or  only  upon  the  right  of  the  defendant,  as  justice  may 
require.^'''^  An  intervener  may  prosecute  on  appeal,  though  de- 
fendant does  not.i'^2  Execution  is  stayed  on  appeal  by  filing  a 
proper  bond.^'^^  An  intervener  failing  to  establish  his  right  to 
office  is  properly  liable  for  costs  incurred  after  the  time  of  his  in- 
tervention.i'^^  The  violation  of  a  judgment  rendered  is  a  con- 
tempt of  court,  and  punishable  as  sueh.^'^^  A  fine  imposed  does 
not  draw  interest. ^'''^  When  against  an  officer  or  individual,  the 
judgment  is  ouster;  when  against  a  corporation  by  its  corporate 
name,  ouster  and  seizure.  The  franchise  is  seized.^'^'''  A  judgment 
in  favor  of  the  relator  is  not  a  "commission  of  office"  which  will 
entitle  him  to  salary  pending  an  appeal  from  such  judgment. ^'^^ 

168  Saunders  v.  Haynes,  13  Cal.  174  People  v.  Campbell,  138  Cal. 
145.  11,    70    Pac.    918. 

169  People  V,  Crawford,  28  Mich.  175  Ex  parte  Henshaw,  73  Cal.  486, 
88.  15  Pac.  110. 

170  People  V.  Stratton,  33  Colo.  464,  176  People  v.  Sutter  Street  Py.  Co., 
81  Pac.  245.  129  Cal.  545,  79  Am.  St.  Eep.  137,  62 

171  Cal.  Code  Civ.  Proc,  §  805.  Pac.   104. 

172  People  V.  Perris  Irr.  Dist.,  132  177  People  v.  Dashaway  Assoc,  84 
Cal.   289,   64   Pac.   399.  Cal.  114,  24  Pac.  277.  12  L.  R.  A.  117; 

173  Havemeyer  v.  Superior  Court,  People  v.  City  of  EiversicTe,  66  Cal. 
84  Cal.  327,  18  Am.  St.  Rep.  192,  24  288,  5  Pac.  350. 

Pac.  121,  10  L.  R.  A.  627.  178  Bledsoe  v,  Colgan,  138  Cal.  34, 

70   Pac.    924. 
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The  opinion  of  the  appellate  court,  that  plaintiff  was  lawfully- 
appointed  to  the  offict!,  that  his  attempted  removal  and  the 
appointment  of  respondent  were  invalid,  given  without  instruc- 
tions, is  a  sufficient  determination  of  plaintiff's  title  to  the  office 
to  preclude  the  court,  in  a  subsequent  suit  for  the  emoluments 
of  the  office,  from  rendering  judgment  for  defendant  on  the 
ground  that  the  former  judgment  had  not  established  plain- 
tiff's title  to  the  office. ^'^^  If  judgment  be  rendered  in  favor  of 
the  one  alleged  to  be  entitled,  he  may  recover  by  action  the  damaeres 
which  he  may  have  sustained  by  reason  of  the  usurpation  of  the 
office  by  defendant.^^^  The  court  may,  in  its  discretion,  impose 
a  fine,  not  exceeding  five  thousand  dollars,  which,  when  collected, 
must  be  paid  into  the  state  treasury.^^i  Ti^e  imposition  of  the 
fine  is  not  to  compensate  the  state,  but  is  intended  solely  as  a  pun- 
ishment. ^^2 


FORMS  IN  QUO  WARRANTO. 

§  7054.    By  the  people,  etc.,  on  the  complaint  of  private  party. 

Form  No.  1873. 

The  People  of  the  State  of  Cali-  " 
fomia,    on    the    complaint    of 

^'  "^•'  Plaintiff, 

V. 

''  Defendant. 

The  people  of  the  state  of  California,  by  E.  F.,  their  attorney- 
general,  upon  the  information  and  complaint  of  said  A.  B.,  com- 
plain of  the  said  defendant,  and  allege : 

I.  That  on  the  .  .  .  day  of  .  .  .  ,  19  .  .  ,  at  .  .  .  ,  an  election 
was  held  in  the  .  .  .  [precinct,  district,  or  county]  of  this  state, 
for  the  office  of  [here  designate  the  office],  for  the  term  of  .  .  . 
years,  from  the  .  .  .  day  of  .  .  . ,  19. .  . 

II.  That  at  the  said  election  one  .  .  .  received  the  greatest  num- 
ber of  legal  votes  for  the  said  office." 

179  Jones  V.  Carver,  17  Colo.  App.  181  Cal.  Code  Civ.  Proc,  §  809. 
484,  68  Pac.  1066.                                             182  People  v.  Sutter  Street  Ry.  Co., 

180  Cal.  Code  Civ.  Proc,  §  807.  129  Cal.  545,  79  Am.  St.  Eep.  137,  62 

Pac.  104. 
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III.  That  on  the  .  .  .  day  of  ... ,  19  .  . ,  the  defendant 
usurped  the  said  office,  and  has  ever  since  withheld  the  same  from 
the  said  .  .  . 

Wherefore,  the  plaintiffs  demand  judgment: 

1.  That  the  defendant  is  not  entitled  to  the  said  office,  and  that 
he  be  ousted  therefrom. 

2.  That  the  said  ...  is  entitled  to  said  office,  and  that  he 
be  put  in  possession  of  the  same. 


§  7055.  The  same — Against  an  appointed  officer  for  holding 
over. 

Form  No.  1874. 

[Title  and  commencement,  as  in  form  No.  1873.] 

I.  That  on  the  .  .  .  day  of  .  .  ,  ,  19  .  .  ,  at  ...  the  defendant 
was  duly  appointed  .  .  . ,  by  the  mayor  of  said  city  of  ... ,  and 
immediately  thereafter  entered  upon  the  duties  of  said  office, 
and  continued  therein  until  his  removal  as  herein  stated. 

II.  That  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  the  defendant  was 
duly  removed  from  the  said  office  by  the  mayor  of  said  city. 

III.  That  immediately  after  the  removal  of  the  defendant  as 
aforesaid,  one  A.  B.  was  duly  appointed  .  .  . ,  by  the  mayor  of 
said  city,  to  fill  the  vacancy  made  by  the  removal  of  the  said 
defendant  as  aforesaid. 

IV.  That  the  said  A.  B.  thereupon  accepted  the  said  office, 
and  in  the  form  and  within  the  time  required  by  law  and  the 
ordinances  of  the  said  city,  took  and  subscribed  before  the 
mayor  of  the  said  city,  and  filed  in  his  office,  the  oath  of  office 
of  the  said  A.  B.,  as  such  .  .  . ,  and  also  executed  and  filed  in 
the  office  of  the  ...  of  the  said  city,  an  official  bond,  with  suffi- 
cient sureties,  approved  by  the  said  .  .  . ,  in  the  amount  pre- 
scribed by  the  ordinances  of  the  said  city. 

V.  That  the  said  A.  B.,  after  the  filing  of  such  official  oath 
and  bond,  demanded  of  the  said  defendant  the  possession  of  the 
said  office,  which  the  said  defendant  refused ;  and  he  still  con- 
tinues to  usurp,  hold,  and  exercise  the  said  office  to  the  exclusion 
of  the  said  A,  B. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  the  defendant  is  not  entitled  to  the  said  office,  and  that 
he  be  ousted  and  excluded  therefrom. 

2.  That  the  plaintiff  is  entitled  to  the  said  office,  and  that  bf 
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be  admitted  into  the  same  and  to  all  the  rights  and  emoluments 
thereof. 

§  7056.  Complaint  in  action  to  dissolve  a  corporation  for  exer- 
cising franchise  not  conferred  by  law. 

Form  No.  1875. 

[Title  and  commencement,  as  in  form  No.  1873.] 

I.  [Aver  incorporation  of  defendants,  as  in  form  No.  949.] 

II.  That  said  corporation,  for  the  space  of  .  .  .  months  last 
past,  has  exercised,  without  any  warrant,  charter,  or  grant,  the 
franchise  [insert  user]  and  has  [recite  its  acts  in  this  usurpation 
of  franchise],  and  has  exercised  franchises  not  conferred  upon  it 
by  law. 

"Wherefore,  the  plaintiff  demands  judgment: 

1.  That  the  defendant  [naming  the  corporation]  be  excluded 
from  all  corporate  rights,  privileges,  and  franchises. 

2.  That  the  said  corporation  be  dissolved. 

3.  And  for  costs  of  this  action. 

§  7057.  Allegation  of  application  to  attorney-general  to  com- 
mence action,  and  his  refusal. 

Form  No.  1876. 

[To  be  inserted  where  action  is  brought  on  relation  of  private 
person,  and  the  statute  requires  that  application  be  first  made  to 
the  attorney-general  or  the  state's  attorney.] 

That  on  or  about  the  .  .  .  day  of  .  .  .  ,  19  .  .  ,  and  before  the 
commencement  of  this  action,  the  relator  [or,  plaintiff]  made  appli- 
cation in  writing  to  the  attorney-general  of  the  said  state  of  .  .  . 
[or,  to  the  state's  attorney  for  the  county  of  .  .  .  ],  that  he 
commence  an  action  in  the  nature  of  an  action  of  quo  varranto 
against  the  said  .  .  . ,  for  the  purpose  of  punishing  the  said 
usurpation  of  oiftce  on  the  part  of  the  said  C.  D.  [or,  for  the 
purpose  of  vacating  the  corporate  charter  of  the  defendant;  or 
otherwise,  state  the  purpose  of  the  action]  ;  but  that  the  said 
attorney-general  refused,  and  still  refuses,  to  commence  said 
action.  [Offer  of  security  for  costs ;  or,  waiver  thereof,  should  be 
alleged  in  jurisdictions  where  same  may  be  demanded.] 
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§  7058.  Complaint  in  action  by  attorney-general  or  state's  at- 
torney to  forfeit  franchises  of  street-railway  company  and  vacate 
its  charter  because  of  failure  to  perform  its  duties. 

Form  No.  1877. 
[Title.] 

The  complaint  of  the  state  of  .  .  . ,  on  the  relation  of  A.  B., 

respectfully  shows  and  alleges : 

I.  That  the  defendant,  the  C.  D.  street-railway  company  is 
a  corporation  duly  created  and  existing  under  the  laws  of  said 
state,  and  that  it  was  organized  for  the  purpose  of  constructing 
and  operating  a  street  railway  in  the  city  of  ...  in  said  state, 
and  that  it  has  its  principal  office  and  place  of  business  in  said 
city  of  ... . 

II.  That  on  the  ,  .  .  day  of  ... ,  19 . . ,  the  relator  duly 
made  application  to  the  court  of  .  .  .  for  leave  to  bring  this 
action,  in  and  by  a  duly  verified  petition  signed  by  himself  [or, 
by  E.  F.]  ;  and  on  the  .  .  .  day  of  .  .  . ,  19..,  the  said 
court,  by  order  duly  entered,  granted  leave  to  the  said  attorney- 
general  [or,  state's  attorney]  to  bring  this  action,  and  that  satis- 
factory security  has  been  given  by  bond,  with  sufficient  sureties, 
duly  executed  and  delivered,  to  indemnify  the  said  state  against 
all  costs  and  expenses  to  be  incurred  in  this  action;  and  that 
this  action  is  one  of  public  interest. 

III.  That  on  or  about  the  .  .  .  day  of  .  .  .  ,  19  .  .  ,  in  and 
by  an  ordinance  of  the  said  city  of  ...  ,  entitled  "An  ordinance 
conferring  certain  rights  and  privileges  upon  the  C.  D.  street- 
railway  company,"  authority  and  permission  were  granted  to  the 
said  C.  D.  street-railway  company  to  lay  and  maintain  a  single  or 
double-track  street  railway  on  certain  streets  of  said  city,  and 
operate  street-cars  thereon  by  electric  power,  with  all  necessary 
switches,  curves,  turnouts,  and  other  appliances  and  conveniences, 
on  the  express  condition  that  the  said  C.  D.  street-railway  company 
should  construct  and  have  in  operation  one  line  of  the  said  railway, 
extending  from  .  .  .  to  .  .  . ,  on  or  before  the  .  .  .  day  of  ... , 
19  .  .  ,  and  should  thereafter,  at  all  times  during  the  continuance 
of  the  rights  granted  by  said  ordinance,  maintain  and  operate 
the  same ;  that  said  franchise  was  limited  by  said  ordinance  to  a 
period  of  twenty-five  years  from  the  date  of  the  passage  thereof. 
And  it  was  further  conditioned,  that  if  said  railway  company 
failed  or  neglected  to  construct  and  complete,  and  thereafter 
operate,  the  said  lines  of  railway  over  the  routes  and  within  the 
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time  in  said  ordinance  provided,  then  said  company  should  forfeit 
all  rights,  privileges,  and  franchises  in  said  ordinance  granted, 
and  the  same  should  become  null  and  void  and  of  no  effect;  and 
that  said  raihva}^  company,  as  a  condition  of  accepting  the  rights 
and  authority  hereby  granted,  agreed  to  construct  the  said  rail- 
way in  a  good  and  substantial  manner,  and  in  accordance  with 
the  approved  plans  for  the  construction  of  such  railway,  and 
further  agreed  [here  insert  any  further  conditions  contained 
in  the  ordinance  with  regard  to  the  building  of  the  road,  its 
maintenance,  and  the  duties  of  the  street-railway  company  which 
are  claimed  to  have  been  violated]. 

IV.  That  it  was  further  enacted  in  and  by  said  ordinance,  that 
the  same  should  be  null  and  void,  and  that  all  rights  granted 
thereby  should  cease  and  be  of  no  effect,  unless  said  company 
should  file  a  written  acceptance  of  the  same  with  the  clerk  of 
said  city  within  sixty  days  after  the  passage  thereof;  that  said 
ordinance  was  passed  by  the  common  council  of  the  said  city  of 
...  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  and  that  the  said  C.  D.  street- 
railway  company  thereafter  accepted  the  privileges  and  franchise 
granted  in  said  ordinance,  by  filing  with  the  clerk  of  said  city 
its  written  acceptance  thereof  on  the  .  .  .  day  of  .  .  . ,  19. . 

V.  That  the  said  C.  D.  street-railway  company,  by  virtue  of  the 
rights  and  privileges  granted  by  said  ordinance,  thereafter  con- 
structed a  street-railway  track  beginning  at  [name  and  describe 
the  track  constructed]  ;  and  that  the  said  C.  D.  street-railway  com- 
pany thereafter  commenced  to  operate  the  said  street-railway 
track,  by  the  running  of  cars  thereon,  but  that  said  street- 
railway  company  wholly  failed  and  neglected  to  comply  with  the 
conditions  and  provisions  of  said  ordinance  in  the  following 
respects,  to-wit:  that  the  said  company  has  wholly  failed  and 
neglected  to  grade  the  streets  between  the  rails  of  its  said  track,  so 
as  to  restore  said  portions  of  the  streets  to  the  proper  condition 
of  repair  and  to  such  a  state  of  usefulness  as  to  make  said  streets 
as  serviceable  and  useful  as  is  needed  for  the  ordinary  public 
use  of  the  same;  that  the  said  defendant  has  wholly  failed  and 
neglected  [here  set  forth  particularly  all  breaches  of  the  ordi- 
nance which  are  relied  upon  as  grounds  for  vacating  the 
franchise]. 

Wherefore,  judgment  is  demanded  against  said  defendant  that 
it  may  be  adjudged  to  have  forfeited,  lost,  and  surrendered  all 
rights  and  privileges  granted  to  it  by  the  said  ordinance,  and  all 
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its  corporate  rights,  privileges,  and  franchises,  and  that  by  the 
judgment  of  this  court  it  be  excluded  from  the  exercise  of  said 
franchises,  corporate  rights,  and  privileges,  and  that  it  be 
dissolved  and  its  affairs  wound  up;  that  its  property  be  sold 
and  converted  into  money;  that  a  receiver  be  appointed  for  the 
purpose  of  closing  up  the  affairs  of  said  corporation,  and  its 
property  be  applied  to  the  payment  of  its  debts  and  liabilities, 
together  with  the  costs  of  this  action;  and  that  such  further  or 
other  judgment  be  rendered  as  may  be  just  and  equitable. 

G.  H.,  Attorney-General. 

§  7059.  Complaint  by  private  person  for  usurpation  of  elective 
local  office. 

Form  No.  1878. 

The  People  of  the  State  of  ... , 
upon  the  relation  of  A.  B., 

Plaintiff, 
V. 

*'  Defendant. 

The  plaintiff  [or,  relator],  who  brings  this  action  in  the  name 

of  the  state,  complaining  of  the  defendant,  respectfully  alleges: 

I.  That  at  a  general  [or,  municipal]  election,  duly  called  and 
held  in  the  county  of  .  .  .  [or,  city;  or,  town],  pursuant  to 
law,  on  the  .  .  .  day  of  .  .  . ,  19 . .  ,  for  the  election,  among 
other  officers,  of  a  [name  office]  for  the  term  of  .  .  .  years  from 
.  .  .  19. .  ,  there  were  duly  cast  [state  number,  as:  two  thousand 
and  forty-five  (2,045)]  legal  votes  for  said  office  for  the  relator, 
and  [state  number]  legal  votes  and  no  more  for  the  defendant, 
and  that  there  were  no  other  legal  votes  cast  for  said  office  at 
aaid  election,  and  that  the  relator  was  thereby  duly  elected  to  said 
office. 

II.  That  notwithstanding  the  fact  that  the  relator  was  legally  and 
duly  elected  to  said  office  as  aforesaid,  the  canvassing  board  of  said 
county  [or,  city;  or,  town],  on  the  .  .  .  day  of  .  .  . ,  19. .  ,  pro- 
ceeded to  canvass  said  returns  and  to  make  a  statement  thereof,  and 
erroneously  and  illegally  determined  thereby  that  the  said  C.  D. 
had  received  .  .  .  legal  votes,  and  the  said  A.  B.  but  .  .  .  legal 
votes,  and  unlawfully  determined  that  the  said  C.  D.  had  received 
the  greatest  number  of  votes  and  was  elected  to  said  office  of 
.  .  . ,  and  thereupon,  and  on  said  day,  unlawfully  made  out  and 
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delivered  to  said  C.  D,  an  illegal  certificate  of  election  to  the  effect 
that  said  C.  D.  had  received  the  greatest  number  of  votes  for  said 
office  and  was  duly  elected  thereto. 

III.  That  in  truth  and  in  fact  the  said  A.  B.  received  the  greatest 
number  of  legal  votes  cast  for  said  office  at  said  election;  that 
forty-five  of  the  votes  so  counted  for  the  said  C.  D.  were  illegally 
cast  by  persons  not  entitled  to  vote  at  said  election,  to-wit: 

In  the  town  of  .  .  ,  [or,  in  the  .  .  .  ward],  one  of  the  election 
districts  of  said  county  [or,  city],  E.,  F,,  and  G.,  whose  votes 
were  cast  and  counted  for  the  defendant,  were  minors  under  the 
age  of  twenty-one  years,  and  X.,  Y.,  [etc.],  whose  votes  were  so 
cast  and  counted,  were  not  at  the  time  of  casting  said  votes  duly 
qualified  electors,  but  were  persons  of  foreign  birth  who  were  not 
citizens  of  the  United  States  or  of  the  state  of  ... ,  and  had  never 
been  naturalized  by  their  own  act  or  by  the  act  of  their  parents, 
and  had  never  declared  their  intention  to  become  citizens  of  the 
United  States. 

In  the  town  of  .  .  .  [or,  in  the  said  .  .  .  ward],  one  of  the 
election  districts  of  said  county  [or  city],  L.,  M.,  N.,  [etc.], 
whose  votes  were  so  cast  and  counted,  were  not  at  the  time  entitled 
to  vote  in  said  election  district,  as  they  did  not  in  fact  actually 
reside  in  said  district,  and  never  had  resided  therein. 

[Allege  any  other  illegal  votes  cast  for  defendant,  giving  names 
and  grounds  of  illegality  specifically.] 

[If  the  relator  has  qualified  for  office,  set  forth  the  facts  as 
follows:] 

IV.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  the  said  relator  duly 
qualified  as  such  .  .  . ,  by  taking  and  subscribing  the  oath  of  office 
as  required  by  the  constitution  and  laws  of  this  state,  and  filing 
the  same  with  0.  P.,  and  by  duly  executing  the  official  bond,  with 
sureties,  in  manner,  form,  and  substance  as  required  by  law,  in 
the  sum  of  .  ,  .  dollars. 

V.  That  on  the  .  .  .  day  of  ... ,  19 . . ,  the  said  defendant 
usurped  and  intruded  into  the  said  office  of  ...  of  said  county 
[or,  city],  and  has  ever  since  unlawfully  exercised  the  same  and 
excluded  the  relator  therefrom,  and  withheld,  and  still  withholds, 
the  same  and  the  fees  and  emoluments  thereof  from  him. 

Wherefore,  the  plaintiff  demands  judgment  that  the  said  C.  D. 
be  adjudged  guilty  of  usurping,  intruding  into,  and  unlawfully 
holding  said  office,  and  that  he  be  excluded  from  the  same  and 
the   privileges   and    franchises   thereof;   that  the   said   A.    B.    be 
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entitled  to  have,  hold,  and  exercise  said  oflSce,  by  virtue  of  said 
election ;  that  the  plaintiff  recover  the  costs  of  this  action. 

§  7060.  Complaint  by  taxpayer  of  village  illegally  incorpo- 
rated against  the  village  and  its  officers,  challenging  corporate 
existence  of  supposed  village,  and  praying  that  alleged  village 
officers  be  ousted. 

Form  No.  1879. 

[Title  and  commencement  as  in  form  No.  1878.] 

I.  That  the  defendant  [name  alleged  village]  is  a  pretended  vil- 
lage or  municipal  corporation,  in  the  county  of  ... ,  in  said 
state,  attempted  to  be  organized  under  the  laws  of  the  state  of 
.  .  . ,  but  never  in  fact  legally  organized  or  existing,  and  that  the 
defendants  C.  D.,  [etc.,  naming  active  officers]  now  claim  to,  and 
do  in  fact,  exercise  authority  as  such  village  officers,  levying  taxes, 
taking  charge  of  highways,  and  otherwise  usurping  full  power  and 
authority  as  such  village  officers  within  the  territory  hereinafter 
described. 

II.  That  the  relator  is  a  resident  within  the  limits  of  said  alleged 
village,  and  owns  real  estate  and  is  a  taxpayer  within  the  said 
territory  over  which  the  said  last-named  defendants  are  wrongfully 
exercising  the  powers  of  village  officers  as  aforesaid. 

III.  That  [here  set  forth  the  steps  taken  to  incorporate  the  said 
supposed  village,  and  allege  specifically  the  defects  in  the  proceed- 
ings which  render  the  attempted  incorporation  void ;  if  the  defect  be 
that  there  were  illegal  votes  cast  at  the  election  called  to  decide  the 
question,  the  number  of  votes  cast  for  and  against  the  proposition 
should  be  specifically  stated,  and  the  alleged  illegal  votes  named]. 

rV.  That  at  a  pretended  election  held  in  said  pretended  village 
on  the  .  .  .  day  of  .  .  .,  19..,  the  said  defendants  C.  D.,  [etc., 
naming  defendants]  were  in  form  elected  officers  of  said  village, 
to-wit:  C.  D.,  president;  E.  F.,  clerk;  [name  defendants  and  their 
respective  offices]  ;  and  that  each  and  all  of  said  defendants  there- 
after in  form  qualified  for  their  respective  offices,  and  thereafter 
assumed,  and  now  assume,  to  discharge  the  duties  of  village  officers 
in  said  territory,  and  unlawfully  usurp  the  power  and  authority 
to  act  as  such  officers ;  and  that  said  defendants  have  and  claim  no 
other  right  or  authority  to  act  as  such  officers,  nor  has  such  pre- 
tended village  any  right  or  authority  to  exist  as  a  village  other 
than  the  right  attempted  to  be  conferred  and  acquired  by  the 
proceedings  hereinbefore  set  forth. 
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V.  That  the  relator,  on  the  .  .  .  day  of  .  .  .,  19. .,  and  before 
the  commencement  of  this  action,  made  due  application  to  the 
attorney-general  of  the  state  of  ...  to  commence  an  action  of  qvx) 
warranto  against  said  pretended  village  and  said  pretended  officers, 
but  that  said  attorney-general  refused,  and  still  refuses,  so  to  do. 

Wherefore,  plaintiff  demands  judgment,  that  said  pretended  vil- 
lage of  ...  be  adjudged  an  unlawful  usurpation  of  village  gov- 
ernment; that  said  defendants  C,  D.,  [etc.],  be  adjudged  to  have 
unlawfully  usurped  their  said  pretended  offices,  and  that  they  be 
ousted  therefrom;  and  that  plaintiff  have  such  other  judgment  or 
relief  as  may  be  just,  and  for  costs. 

§  7061.  Complaint  by  taxpayer  for  usurpation  of  county  office 
by  person  elected  but  not  eligible. 

Form  No.  1880. 
[Title.] 

The  above-named  relator  brings  this  action  in  the  name  of  the 

state   of  ... ,   against  the   above-named   defendant,   and   for   a 

complaint  in  this  action  alleges: 

I.  That  the  relator  now  is,  and  for  more  than  two  years  prior 
to  the  commencement  of  this  action,  including  all  the  times  herein- 
after mentioned,  has  been,  a  resident,  freeholder,  taxpayer,  and 
duly  qualified  elector  and  voter  in  .  .  .  coimty,  .  .  . ,  and  now 
resides,  and  during  all  of  said  times  resided,  in  the  city  of  ... , 
in  said  county,  and  now  is,  and  during  all  of  said  times  has  been, 
a  citizen  of  the  United  States  and  of  the  state  of  .  .  . 

II.  That  on  the  .  .  .  day  of  .  .  . ,  19 . . ,  at  a  general  election 
held  in  and  for  said  county  of  ... ,  pursuant  to  law,  for  the 
election,  among  other  officers,  of  a  county  superintendent  of  schools 
of  said  county,  for  the  term  of  two  years  from  the  .  .  .  day  of 
.  .  . ,  19 . . ,  the  said  defendant  received  the  greatest  number  of 
votes  cast  for  said  office,  and  that  thereafter  the  canvassing  board 
of  said  county  proceeded  to  canvass  the  returns  of  said  election 
from  the  various  towns,  wards,  villages,  and  election  districts,  and 
determined  that  said  defendant  was  elected  to  the  said  office  of 
county  superintendent,  and  thereupon  issued  a  certificate  of  elec- 
tion to  the  effect  that  the  defendant  received  the  greatest  number 
of  votes  for  said  office,  and  was  elected  to  said  office ;  that  the  said 
certification  of  election  was  delivered  to  said  defendant,  and  there- 
after, and  on  the  first  Monday  of  .  .  . ,  19 . . ,  the  said  defendant 
attempted  to  qualify  as  such  county  superintendent,  by  taking  and 
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subscribing  the  oath  of  office  in  the  form  required  by  law,  and 
filing  the  same  with  the  county  clerk,  and  executed  her  official 
bond  in  the  form  required  by  law,  and  in  the  amount  and  with 
the  sureties  required  by  the  county  board  of  said  county,  and  filed 
the  same  in  the  manner  required  by  law. 

III.  That  said  defendant  is  not,  and  never  has  been,  eligible  to 
the  office  of  county  superintendent  of  schools,  and  was  not  eligible 
to  said  office  at  the  time  of  her  election ;  that  she  did  not  at  said 
time,  nor  at  any  other  time,  hold  a  certificate  entitling  her  to  teach 
in  any  of  the  public  schools  in  said  state;  that  she  did  not  at  said 
time,  nor  at  any  other  time,  ever  hold  a  state  superintendent's 
certificate  issued  by  the  state  superintendent  after  examination  by 
and  upon  the  recommendation  of  the  board  of  examiners  for  state 
certificates,  as  required  by  law,  and  did  not  at  that  time,  nor  at 
any  other  time,  ever  hold  any  state  superintendent's  certificate 
of  any  kind  whatever;  that  she  had  never  held  the  office  of  county 
superintendent  of  schools  on  or  prior  to  the  .  .  .  day  of  .  .  . ,  19 . . 

IV.  That  the  name  of  said  defendant  was  illegally  placed  upon 
the  official  ballot  of  said  county  as  a  candidate  for  the  office  of 
county  superintendent  of  schools  of  said  county  at  said  election; 
that  the  defendant  failed  and  neglected  to  file  in  the  office  of  the 
county  clerk  of  said  county,  ten  days  before  the  day  of  said  elec- 
tion, or  at  any  other  time  whatever,  any  proof  whatever  of  having 
taught  in  any  of  the  public  schools  of  this  state,  or  any  copy  of  a 
certificate  entitling  her  to  teach  in  any  of  such  schools,  or  any 
certificate  known  as  a  county  superintendent's  certificate,  or  any 
proof  that  she  held  the  office  of  county  superintendent  of  schools 
in  this  state  on  or  before  the  .  .  .  day  of  .  .  . ,  19 . .  ;  that  said 
defendant  failed  and  neglected  to  file  in  the  office  of  the  county 
clerk  of  said  county  any  proof  whatever  that  she  held  any  cer- 
tificate entitling  her  to  teach  in  any  of  the  schools  in  this  state,  or 
any  copy  of  any  such  certificate,  or  any  county  superintendent's 
certificate,  or  any  copy  of  any  such  certificate,  or  any  proof  what- 
ever showing  that  she  was  entitled  to  hold  said  office,  or  was 
eligible  thereto. 

V.  That  on  said  first  Monday  of  .  .  .  ,  19  .  .  ,  the  defendant 
usurped  and  intruded  into  the  said  office  of  county  superintendent 
of  said  county,  and  has  ever  since  unlawfully  exercised  the  said 
office,  and  still  holds  the  same,  with  the  fees  and  emoluments 
thereof,  and  threatens  to,  and  will,  unless  restrained  by  the  court. 
collect,  hold,  and  receive  the  fees  and  emoluments  of  said  office. 
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Wherefore,  the  state,  upon  the  complaint  of  the  said  relator, 
demands  judgment  against  said  defendant,  that  the  said  defendant 
be  adjudged  guilty  of  usurpation,  by  intruding  into  and  unlaw- 
fully holding  said  office,  and  that  she  be  excluded  from  the  same, 
and  from  the  privileges  and  franchises  thereof;  that  she  be 
required  to  return  to  the  county  all  fees  and  moneys  which  she  has 
received,  or  may  receive,  during  the  pendency  of  this  action,  by 
virtue  of  said  office ;  and  that  the  relator  recover  his  costs  in  this 
action,  together  with  such  other  and  further  relief  as  may  be 
proper. 


§  7062.  JudgTYient  of  ouster  from  office,  in  quo  warranto  action 
brought  by  rival  claimant. 

Form  No.  1881. 

[Recite  trial,  verdict,  or  findings,  and  continue:] 

It  is  adjudged,  that  the  defendant,  C.  D.,  has  no  right  to  the 
said  office  of  [name  office],  and  that  he  be  ousted  and  excluded 
therefrom. 

That  the  plaintiff  [or,  relator],  A.  B.,  is,  and  has  been  since 
the  .  .  .  day  of  .  ,  .,  19.,,  entitled  to  the  said  office,  by  virtue 
of  the  election  alleged  in  the  complaint,  and  to  the  franchises,  privi- 
leges, and  emoluments  thereof,  and  that  he  have  and  recover  of 
the  defendant,  C.  D.,  the  sum  of  .  .  .  dollars,  his  costs  of  this 
action. 

It  is  further  adjudged  that  the  said  defendant  be  fined  the  sum 
of  [one  thousand]  dollars,  which,  when  collected,  shall  be  paid  into 
the  treasury  of  the  state,  in  the  manner  provided  by  law. 

By  the  Court:  0.  P.,  Clerk. 

§  7063.    Judgment  in  favor  of  incumbent,  in  same  action. 

Form  No.  1882. 

[Recite  trial,  verdict,  or  findings,  and  continue:] 
It  is  adjudged,  that  the  defendant,  C.  D.,  has  not  intruded  into 
or  usurped  the  office  of  [name  office],  but  that,  under  and  by  virtue 
of  the  [appointment]  in  the  complaint  mentioned,  he  is  entitled  to 
hold  such  office  and  perform  the  duties  thereof  until  the  .  .  .  day 
of  ....  19.. 
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§  7064,  Judgment  ousting  individuals  from  exercise  of  nsurped 
corporate  powers,  in  action  of  quo  warranto  brought  on  informa- 
tion of  attorney-general. 

Form  No.  1883. 

[Recitals  of  trial,  verdict,  findings,  etc.,  and  continue:] 
rt  is  therefore  adjudged,  that  the  said  defendants,  having  acted 
within  this  state  as  a  corporation,  under  the  name  of  the  .  .  .  com- 
pany, without  being  duly  incorporated,  be  and  they  are  hereby 
ousted  and  excluded  from  all  corporate  rights,  privileges,  and 
franchises  under  said  corporate  name  so  claimed  and  exercised 
by  them. 

[Add  judgment  for  costs.] 


§  7065  MANDAMUS.  3832 


CHAPTER  CLVI. 

MANDAMUS. 

§  7065.  In  general. — The  writ  of  mandamus  may  be  denomi- 
nated the  writ  of  mandate.^  It  confers  no  power  and  creates  no 
duty.2  A  writ  of  mandate  issues  only  to  compel  the  performance 
of  an  act  which  the  law  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station.^  And  it  does  not  lie  to  command  a 
person  to  perform  an  act  beyond  that  enjoined  by  law  upon  him 
as  a  duty  pertaining  to  his  office  or  position.*  It  is  a  writ  to  be 
seldom  issued,  and  then  only  when  other  writs  may  not  issue,  and 
other  remedies  are  inadequate,  and  the  acts  complained  of  will  be 
arbitrary,  unlawful,  and  so  unjust  as  to  be  tyrannical.^  It 
may  be  issued  by  any  court,  except  a  justice's  or  police  court, 
to  any  inferior  tribunal,  corporation,  board,  or  person,  to  compel 
the  performance  of  an  act  which  the  law  specially  enjoins,  as  a 
duty  resulting  from  an  office,  trust,  or  station;  or  to  compel  the 
admission  of  a  party  to  the  use  and  enjoyment  of  a  right  or 
office  to  which  he  is  entitled,  and  from  which  he  is  unlawfully 
precluded  by  such  inferior  tribunal,  corporation,  board,  or  per- 
son.* It  is  now  regarded,  not  as  a  prerogative  writ,  but  in  the 
nature  of  an  action  by  the  person  in  whose  favor  the  writ  is 
granted  for  the  enforcement  of  a  right  in  cases  where  the  law 
affords  him  no  other  adequate  means  of  redress."^  It  is  used 
merely  to  compel  action,  and  coerce  the  performance  of  a  pre- 
existing duty,  where  it  was  the  plain  duty  of  the  respondent  to 
act  without  its  agency.^  Where  the  legal  right  is  doubtful,  or 
where  the  performance  of  the  duty  rests  in  discretion,  a  writ 
of  mandamus  cannot  rightly  issue.^    But  it  will  issue  to  compel  the 

1  Cal.  Code  Civ.  Proc.  §  1084.  Co.,  3   Colo.   App.   170,   32  Pac.   433. 

2  Sharpless  v.  Buckles,  65  Kan.  5  State  v.  District  Court,  32  Mont. 
838,  70  Pac.  886;   Territory  v.  Cnim,       579,  81  Pac.  345. 

13   Okla.  9,  73  Pac.  297.  6  Cal.  Code  Civ.  Proc,  §  1085. 

3  Peck  V.  Supervisors.  90  Cal.  384,  7  Arberry  v.  Beavers,  6  Tex.  457, 
17   Pac.   301;    Priet   v.   Eeis,   93   Cal.       55  Am.  Dec.  791. 

85,  28  Pac.   798;     Hoffman  v.  Lewis,  8  People   v.    Gilmer,   5    Gilm.    242; 

31  Utah,  179,  87  Pac.  167.  People  v.  Hatch,  33  111.  140. 

4  Davis  v.  Porter,  66  Cal.  658,  6  9  State  v.  Board  of  Supervisors,  2 
Pac.  746.     See  Bright  v.  Farmers'  etc.  Chand.   (Wis.)   250. 
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exercise  of  discretion. i®  The  writ  lies  to  a  great  extent  within  the 
sound  discretion  of  the  court  where  the  application  is  madc^^ 

The  writ  is  frequently  granted  where  it  can  determine  only 
one  step  in  the  progress  of  inquiry,  and  when  it  cannot  finally 
settle  or  determine  the  controversy,  as  where  canvassers  of  votes 
may  be  compelled  to  canvass  the  votes  cast  at  an  election  and 
return  the  result,  though  it  may  be  necessary  to  resort  to  other 
proceedings  to  determine  the  ultimate  questions  of  right,  and  to 
procure  admission  to  the  office.12  There  must  be  an  actual  default 
or  omission  of  duty  before  the  writ  can  be  granted,  and  this  must 
be  made  to  appear  by  the  relator.  An  omission  of  duty  cannot 
be  anticipated.  Threats  or  predetermination  not  to  discharge  the 
duty  are  not  sufficient,  if  the  time  for  performing  the  duty  has 
not  expired. ^5  A  demand  and  refusal  are  not  necessary,  how- 
ever, where  the  duties  are  of  a  public  nature  and  affect  the 
public  at  large ;  but  where  an  individual  claims  the  immediate 
and  personal  benefit  of  the  act  or  duty,  a  demand  and  refusal 
are  held  necessary.^* 

The  writ  must  be  issued  in  all  cases  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law.^^  By  the  "ordinary  course  of  law"  is  not  meant  a  common- 
law  remedy  only,  but  it  includes  all  special  or  particular  reme- 
dies provided  by  statute. ^^  Where  an  applicant  for  water  has 
performed  all  of  the  acts  and  things  required  thereby  to  be  done 
and  performed  by  him,  and  the  canal  company  has  sufficient 
unsold  water  to  supply  applicant's  demand,  and  refuses  to  do  so, 
it  may  be  compelled  by  writ  of  mandate  to  furnish  such  water.^''' 
Mandamus  is  not  the  proper  remedy  when  it  appears  that  the 
purpose  is  to  acquire  a  right  to  occupy  or  use  the  property  of 
the  other.^*     So  where  another  adequate  remedy  has  been  lost 

10  Jacobs  V.  Board  of  Supervisors,  13  Board  of  Commissioners  v. 
100  Cal.  121,  34  Pac.  630;  People  v.  County  Commissioners,  20  Md.  449; 
District  Court,  14  Colo.  396,  24  Pac.       State  v.  Carney,  3  Kan.  88. 

260.  14  Oroville  etc,  E.  R.  Co.  v.  Super- 

11  Wiedwald    v.    Dodson,    95    Cal.       visors,  37  Cal.  354. 

450,    30    Pac.   580;    Ball    v.   Lappius,  15  Cal.  Code  Civ.  Proc,  §  1086. 

3  Or.  55;   Territory  v.  Potts,  3  Mont.  I6  State  v.  Supervisors  etc.,  29  Wis. 

364;   People  v.   Board   of  Canvassers,  79. 

129  N.  Y.  360,  29  Pac.  345,  14  L.  R.  17  Bardsly  v.   Boise   City   Irr.   etc 

A.  646;  Tennant  v.  Crocker,  85  Mich.  Co.,  8  Idaho,  155,  67  Pac.  428. 

328,  48  N.  W.  577;  Territory  v.  Wood-  18  Idaho    Independent    Tel.    Co.    v. 

bury,  1  N.  Dak.  85,  44  N.  W.  1077.  Oregon  Short  Line  Ry.  Co.,  8  Idaho, 

12  State  V.  County  Judge  of  Mar-  175,  67  Pac.  318. 
shall,  7  Iowa,  186. 
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by  neglect  or  delay,  the  writ  will  not  be  granted.  The  existence 
or  non-existence  of  an  adequate  remedy  at  law,  under  the  ordinary 
forms  of  legal  procedure,  is  the  test  whether  or  not  the  writ  shall 
issue. ^^  Though  other  remedies  exist,  if  they  are  inadequate  to 
afford  the  particular  relief  to  which  the  party  is  entitled,  the 
writ  will  issue. 20  The  existence  of  an  equitable  remedy  does  not 
deprive  a  party  of  the  legal  remedy  of  mandamus?'^  In  one  case 
the  writ  was  sought  to  compel  the  sheriff  to  execute  a  writ  of 
possession.  The  court  said:  "It  is  true,  the  relator  might  sue 
defendant  on  his  bond  for  the  damages  resulting  from  the  non- 
performance of  his  duty,  but  the  possession  of  the  property  which 
has  been  adjudged  to  him  can  only  be  obtained  by  the  present 
process,  and  is  the  only  adequate  remedy.-^  So  it  is  said  the 
existence  of  equitable  remedies  does  not  affect  the  jurisdiction  of 
courts  of  law  to  grant  the  writ  of  onandamiis,  although  their 
existence  may  control  their  discretion  in  the  matter.^s  It  is  well 
settled  that  the  exercise  of  discretion  cannot  be  controlled  or 
directed  by  mandamus.-'^  A  judicial  officer  may  be  compelled  to 
act,  but  the  judgment  or  decision  which  he  shall  reach  cannot 
be  controlled.  It  is  only  where  the  act  to  be  done,  or  the  duty 
to  be  performed,  is  of  a  peremptory  character,  as  distinguished 
from  those  which  are  discretionary,  that  this  remedy  will  be 
granted.  It  issues  to  the  judges  of  inferior  courts  wherever  jus- 
tice has  been  improperly  delayed. ^^  It  may  compel  action,  but 
cannot  be  used  to  correct  the  errors  of  an  inferior  court  p^  nor 
to  restrain  the  performance  of  duties.^'''  It  is  not  the  office  of  the 
writ  to  review  judicial  errors,  and  it  will  not  lie  to  control  the 
judgment  of  an  officer  or  tribunal  having  discretionary  or  judicial 
functions. 28 

19  Diirham  v.  Monumental  etc.  Min.  2i4  State    ▼.    Malheur    Co.,    46    Or. 
Co.,  9  Or.  41 ;  Slemmons  v.  Thompson,       519,  81  Pac.  368. 

23    Or.    225,   31    Pac.    514;    Wood   v.  25  Ex   parte  Crane,  5  Pet.   190,  8 

Strother,  76  Cal.  545,  9  Am.  St.  Rep.  L.   Ed.   92. 

249,  18  Pac.  766;  Tobey  v.  Hakes,  54  26  State  v.  Wright,  4  Nev.  119. 

Conn.    274,    1    Am.    St.    Eep.    114,    7  27  Terry  v.   Stauflfer,   17  La.   Ann. 

Atl.    551;    Collet   v.    Allison,    1    Okla.  306. 

42,  25  Pac.  516.  28  Jacobs  v.  Board  of  Supervisors, 

20  See  Fremont  v.  Crippen,  10  Cal,  100  Cal.  121,  34  Pac.  630;   People  v. 
215,  70  Am.  Dec.  711.  Superior  Court,  114  Cal.  466,  46  Pac. 

21  Eby   V.    Board    of    Trustees,   87  383;  People  t.  Graham,  16  Colo.  347, 
Cal.  166,  25  Pac.  240.  26    Pac.    936;    Greenwood    etc.    Land 

2'2  See,  also,  Babcock  v.  Goodrich,       Co.  v.  Boutt,  17  Colo.  156,  31  Am.  St. 
47  Cal.  488.  Rep.  284,  28  Pac.  1125,  15  L.  E.  A. 

23  People  V,  Mayor,  10  Wend.  395.       369. 
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§  7066.  County  officers. — Where  the  commissioners  of  a  county 
have  authority  by  statute  to  issue  bonds,  and  are  required  to 
levy  a  tax  to  pay  the  interest  coupons  as  they  become  due,  and, 
having  issued  such  bonds,  they  neglect  or  refuse  to  assess  the  tax 
or  pay  the  interest,  a  writ  of  maiidamus  is  the  proper  legal  reme- 
dy ;-^  or  to  compel  county  commissioners  to  impanel  a  new  jury  to 
determine  the  location  of  a  highway  in  a  statutory  case;^®  or 
to  compel  a  county  board  of  supervisors  to  subscribe  to  the  capital 
stock  of  a  corporation  where  they  are  directed  so  to  do  by  the 
statute  ;3i  but  not  to  compel  county  commissioners  to  remove  the 
county  seat.22  it  will  be  granted  to  compel  an  assessor  to  assess 
for  taxation  property  liable  to  be  taxed,  and  which  he  neglects  or 
refuses  to  assess  ■,^^  or  to  compel  assessors  to  correct  an  erroneous 
assessment  ;^*  or  to  compel  a  tax-collector  to  execute  and  deliver 
to  a  person,  paying  his  taxes  in  the  coin  therein  designated,  a 
receipt  for  the  same  ;3^  or  on  behalf  of  one  illegally  assessed.^^  A 
mandamus  will  not  lie  against  a  county  treasurer  to  compel  him 
to  pay  interest  due  on  county  bonds.^'^  But  it  will  lie  to  compel 
a  county  auditor  to  pay  a  county  debt.^^  So  it  will  lie  to  compel 
the  county  auditor  to  give  notice  of  the  election  of  superior 
judges.39  It  will  lie  against  a  sheriff  who  refuses,  upon  a  proper 
application,  to  remit  a  tax  illegally  assessed;^"  or  to  compel  a 
sheriff  to  execute  a  writ  of  execution  issued  under  a  judgment 
rendered  in  a  justice's  court ;■*!  or  to  compel  him  to  restore  pos- 
session of  premises,  ordered  by  the  supreme  court  upon  appeal  to 
be  delivered  to  a  defendant,  who  has  been  wrongfully  dispossessed 

2«  Board  of  Commissioners  T.  As-  36  People  v.  Barton,  44  Barb.  148. 

pinwall,  24  How.  376,  16  L.  Ed.  735;  As   against    commissioners   of    jurors, 

Robinson  v.  Supervisors,  43  Cal.  353.  see     People     v.     Taylor,     45     Barb. 

See,    also,    People    v.    Supervisors,    50  129. 

Cal.    563;    Rose    v.    County    Commis-  37  People  v,  Fogg,  11  Cal.  351.  See 

sioners,  50  Me.  243.  Bates  v.  Gerber,  82  Cal.  550,  22  Pac. 

30  Mendon  v.  Worcester,  10  Pick.  1115.  Compare  Meyer  v.  Porter,  65 
236.  Cal.  67,  2  Pac.  884. 

31  Napa  Valley  R.  R.  Co.  v.  Napa  38  State  v.  Armstrong,  19  Ohio,  116. 
County,  30  Cal.  435.  But  see  Burnet  v.  Auditor  of  Portage, 

32  Condit     V.     Board     of     Commis-  12  Ohio,  54. 

sioners,  25  Ind.  422.  39  State  v.  Twichell,  4  "Wash.  715, 

33  People  V.  Shearer,  30  Cal.  645;       31  Pac.  19. 

Gorgas    v.    Blackburn,    14    Ohio,    252.  40  Smith  v.  King,  14  Or.  10,  12  Pac. 

But  see  Tillson  v.  Commissioners  etc.,  8. 

19  Ohio,  415;  Hyatt  v.  Allen,  54  Cal,  41  North    Pac.    etc.    R.    R.    Co.    v. 

353.  Gardner,    79    Cal.    213,    21    Pac.    735. 

34  People  V.  Olmsted,  45  Barb.  644.  See  Habersham  v.  Sears,  11  Or.  431, 

35  Perry  t.  Washburn,  20  Cal.  318.  50  Am.  St.  Rep.  481,  5  Pac.  208. 
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by  the  agency  of  the  superior  court.'*^  It  will  lie  to  compel  the 
clerk  of  the  superior  court  to  transmit  a  transcript  on  appeal 
which  he  withholds  upon  the  ground  that  the  appeal-bond  is 
defective.*^ 

§  7067.  Governor  of  state. — Mandamus  will  issue  to  the  gov- 
ernor in  certain  cases.^^  A  writ  of  mandate  will  be  issued  to 
compel  the  governor  to  sign  a  patent,  unless  the  law  has  vested 
him  with  discretionary  power  in  that  respect;  so  as  to  land  em- 
braced in  a  sixteenth  and  a  thirty-sixth  section,  not  surveyed  by 
the  United  States.^^  When  a  ministerial  duty  affecting  a  private 
right  is  specially  devolved  on  the  governor  by  law,  which  the  legis- 
lature might  have  devolved  on  any  other  state  officer,  he  may  be 
compelled  to  perform  the  same  by  a  writ  of  mandate.^^ 

In  Maryland,  mandamus  lies  to  compel  the  governor  to  issue  a 
commission  to  which  the  petitioner  is  entitled  under  the  state 
constitution,  that  being  a  ministerial  act.*'^  The  supreme  court 
has  no  authority  to  issue  a  mandamus  to  compel  a  governor  of  a 
state  to  return  to  another  state  a  fugitive  from  justice,^^ 

§  7068.  Government. — If  all  pre-emption  laws  should  be  re- 
pealed and  never  re-enacted,  a  party  who  has  merely  entered  as  a 
pre-emptioner  without  payment  would  have  no  right  which  he 
could  enforce  against  the  government.  He  would  have  no  action 
for  damages,  and  could  not  compel  the  issuing  of  a  patent  by 
mandamu^.*^  Where  a  county  treasurer  has  been  presented  with 
a  transcript  of  a  judgment  of  the  probate  court  allowing  the  per- 
son named  to  purchase  school  lands,  and  has  received  an  install- 
ment of  the  price,  and  has  issued  his  receipt  therefor,  mandamus 
will  lie  to  compel  him  to  accept  and  receipt  for  an  installment 
of  the  price  to  another,  who  presents  a  proper  transcript  to  pur- 

42  Quan  Wo  Chung  v.  Laumeister,  Hovey  v.  State,  127  Ind.  588,  22  Am. 
83  Cal.  384,  17  Am.  St.  Rep.  261,  23  St.  Eep.  663,  27  N.  E.  175,  11  L.  K. 
Pac.  320.  A.  763. 

43  State  V.  Armstrong,  5  Wash.  47  Magruder  v.  Swann,  25  Md.  175. 
123,   31   Pac.   427.  See  Magruder  v.  Tuck,  25  Md.  217. 

44  People  V.  Brooks,  16  Cal.  11.  48  Kentucky  v.  Dennison,  24  How. 

45  Middleton  v.   Low,  30   Cal.   596.  66,  16  L.  Ed.  717. 

46  Id.  See,  also.  Greenwood  etc.  49  Hutton  v.  Frisbie,  37  Cal.  475. 
Land  Co.  v.  Routt,  17  Colo.  156,  31  See  8  Opinions  Att.-Gen.  71;  10  Opin- 
Am.  St.  Rep.  284,  28  Pac.  1125,  15  ions  Att.-Gen.  57;  11  Opinions  Att.- 
L.  R.  A.  369;  Martin  v.  Ingham,  38  Gen.  491.  See,  also,  Bower  v.  Hig- 
Kan.    641,    17    Pac.    162.      Compare  bee,   9  Mo.   259. 
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chase  the  same  lands  and  makes  the  tender,  his  duties  being 
ministerial,  and  he  being  unauthorized  to  exercise  judicial  powers 
in  the  premises.^®  A  writ  of  mandate  may  be  issued  to  compel 
the  admission  of  a  party  to  the  use  of  a  right  from  which  he  ia 
precluded  by  a  person,  in  violation  of  official  duty.^^ 

§  7069.  Ministerial  officers. — Mandamus  may  be  resorted  to  to 
compel  an  officer  to  do  an  act  which  is  sought  to  be  enforced, 
in  all  cases  where  the  officer  has  no  discretion,  and  where  he 
is  under  obligation  to  do  the  specific  act.^^  The  recording  by  the 
county  superintendent  of  schools,  in  a  book  kept  by  him  for  the 
purpose,  of  the  description  of  the  boundaries  of  a  school  district, 
is  a  ministerial  duty,  and  may  be  enforced  by  mandamus.^^  The 
state  board  of  canvassers,  in  the  exercise  of  its  power  in  canvas- 
sing election  returns  for  the  election  of  representatives  in  general 
assembly,  cannot  be  controlled  by  mandamus.^^  If  a  law  provides 
that  every  ordinance  shall  be  signed  by  the  mayor,  with  no  veto 
power,  such  duty  is  ministerial,  and  may  be  compelled  by  ma7i- 
damius.^^  A  mandamus  will  not  lie  to  compel  a  sheriff  to  make  a 
deed  of  land  to  a  purchaser  at  execution  sale  who  refuses  to  pay 
the  purchase  money  on  the  ground  that  he  is  entitled  to  it  as  the 
oldest  judgment  and  execution  creditor,  especially  when  there  is 
an  unsettled  contest  as  to  the  priority  of  his  lien.^^  The  supreme 
court  will  not  issue  a  mandamus  to  the  clerks  of  the  superior  courts 
in  the  first  instance. ^'^  A  mandamus  will  not  lie  against  the  clerk 
of  the  superior  court  to  compel  him  to  issue  execution  on  a  money 
judgment  rendered  in  the  court  of  which  he  is  clerk. ^^  Mandamus 
will  lie  to  compel  the  clerk  of  the  common  council  to  make  publi- 
cation of  certain  notices  which  it  is  his  duty  to  publish.^^  Where 
a  law  requires  a  public  officer  to  report  all  fees  received  by  him, 
and  he  fails  or  refuses  to  do  so,  mxindamus  is  the  proper  remedy.^® 
A  sheriff  will  not  be  compelled  by  mandamus  to  make  return  of  an 

50  Scott  V.  Schwab,  70  Kan.  306,  55  State  v.  Taylor,  36  Wash.  607, 
78  Pac.  443,                                                      79    Pac.    286;    State    v.    Nichols,    38 

51  State  V.  Callvert,  33  Wash.  380,      Wash.  .S09,  80  Pac.  462. 

74  Pac.  573.  56  Williams  v.  Smith,  6  Cal.  91. 

52  People  V.  Bell,  4  Cal.  177;  67  Cowell  v.  Buckelew,  14  Cal.  640. 
People  V.  Hubbard,  22  Cal.  36;  State  58  Goodwin  v.  Glazer,  10  Cal.  333. 
V.  Rotwitt,  15  Mont.  29,  37  Pac.  845.  59  Washington  v.  Page,  4  Cal.  388. 

53  People  V.  Vanhorn,  20  Colo.  But  see  People  v.  Board  of  Super- 
App.  215,  77  Pac.  978.  visors.    27   Cal.   655. 

54  Orman  v.  People,  18  Colo.  App.  60  Finley  v.  Territory,  12  Okla. 
302,   71   Pac.   430  .-:21,  73  Pac.  273. 
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execution  which  he  has  been  instructed  by  the  court  to  withhold 
till  the  termination  of  another  ease.'^i  It  will  lie  to  compel  a  town 
clerk  to  deliver  the  town  record  to  his  successor.^^  jf  ^n  official 
duty  is  to  be  performed  by  an  officer  on  the  happening  of  a  certain 
event,  he  cannot  capriciously  refuse  to  perform  it  on  the  plea  that 
he  is  not  satisfied  that  it  has  happened.  If  the  fact  exists,  and  it  is 
established  by  proof,  it  is  his  legal  duty  to  be  satisfied  and  perform 
the  act,  and  mandamus  will  lie.^' 

§  7070.  Municipal  corporations. — Boards  of  supervisors  and 
bodies  like  them,  without  any  legislative  provision  by  general  law, 
are  subject,  with  certain  exceptions,  to  mandamus  to  enforce  the 
performance  of  the  duties  devolved  upon  them.^^  Where  the  boari 
of  supervisors  act  ministerially  in  the  issuance  of  bonds  under  s^t 
of  the  legislature,  mandamius  lies  if  they  improperly  refuse.^'^  V*o 
as  to  the  issue  of  stock.^^  So  where  the  board  of  supervisors  of  a 
county  are  empowered  to  subscribe  for  the  county  to  the  capital 
stock,  and  may  be  compelled  to  subscribe  by  writ  of  mandate."'^ 
Where  it  is  their  duty  to  provide  for  the  payment  of  judgments, 
they  must  either  appropriate  for  this  purpose  money  already  in  the 
treasury  or  they  must  raise  the  money  by  taxation  ;^8  and  m^^^ 
damns  may  compel  such  levy.^^  Where,  however,  they  act  in  the 
exercise  of  their  discretion,  there  is  no  authority  to  interfere  with 
their  determination;  but  when  they  act  under  mistake  of  law,  the 
error  may  be  corrected  by  m/mdamus,  or  any  other  proper  proceed- 
ing, "^o 

Mandamus  to  the  chief  of  police  to  prosecute  gamblers  will  not 
be  refused  on  the  principle  that  an  officer  cannot  be  compelled  to  do 
what  his  superior  officer  has  lawfully  commanded  him  not  to  do, 

ei  State    v.     Hartman,    26    Wash.  65  California    etc.    E.    E.    Co.    v. 

524,  67   Pac.   223.  Butte   County,    18   Cal.   671. 

62  Taylor  v.  Henry,  2  Pick.  .'597 ;  66  People  v.  Common  Council,  45 
Walter  v.   Belding,  24  Vt.   658.     See  Barb.  473. 

Warner  v.  Myers,  4  Or.  72;   State  v.  67  Napa  Valley  E.  E.  Co,  v.  Napa 

.Tohnson,  30  iPla.  433,  11  South.  845,  County,  30  Cal.  435. 

18  L.  E.  A.  410;   Territory  v.  Shear-  68  People    v.     San     Francisco,    21 

er,  2  Dak.  332,  8  N.  W.  135;  Driscoll  Cal.    668. 

V.    Jones,    1    S.    Dak.    8,    44    N.    W.  69  Von  Hoffman  v.  City  of  Quincy, 

726.  4  Wall.   535,   18   L.   Ed.   403;    Super- 

63  Stockton  E.  E.  Co.  v.  City  of  visors  v.  United  States,  4  Wall.  435, 
Stockton,   51   Cal.   328.  18   L.    Ed.   419;    Coy   v.   Lyons   City, 

64  Hastings      v.      City      etc.      San  17  Iowa,  1,  85  Am.  Dec.  539;  Eobin- 
Prancisco,  18  Cal.  49;   Alden  v.  Ala-  son  v.   Supervisors,  43   Cal.   353. 
meda  County,  43  CaL  270.  70  Thomas    v.    Armstrong,    7    Cal. 

287;  Fall  v.  Paine,  23  Cal.  302. 
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where  they  have  entered  into  an  unlawful  conspiracy  not  to  prose- 
cute j'^i  but  mandamus  will  not  lie  to  compel  a  sheriff  and  a  city 
marshal  to  enforce  the  laws  and  prosecute  violators  thereof,  both 
because  the  thing  sought  to  be  accomplished  is  not  sufficiently 
definite  and  because  there  is  an  adequate  remed}'^,  providing  that 
any  public  officer  willfully  neglecting  to  prosecute  offenders  shall 
be  guilty  of  misdemeanor,  and  punished  by  fine  or  removed  from 
office.'^2  Mandamus  does  not  lie  to  compel  the  supervisors  of  a 
county  to  order  a  special  election  to  fill  vacancies  in  the  office  of 
assessor  and  sheriffJ^  A  mandamus  to  a  board  of  supervisors  to 
issue  a  warrant  for  a  specified  sum  is  irregular;  it  should  direct 
them  to  audit  the  account,  and  issue  warrants  accordingly.'^^  Man- 
damus is  the  proper  proceeding  to  try  the  question  whether  a  board 
of  supervisors  have  the  power  to  approve  a  claim  against  a  county,'^^ 
or  to  compel  a  board  to  audit  and  allow  the  claims  of  county  offi- 
cers, etc.'^®  But  such  writ  does  not  control  or  prescribe  the  mode, 
or  determine  the  result  of  their  action. '^'^ 

§  7071.    Nature  of  remedy. — The  object  of  the  writ  is  not  to 

supersede  legal  remedies,  but  to  supply  the  want  of  them.  The 
relator  must  therefore  have  a  clear  legal  right  to  the  performance 
of  a  particular  act  or  duty  at  the  hands  of  the  respondent,  and  it 
must  appear  that  the  law  affords  no  other  adequate  remedy  to 
secure  the  enforcement  of  the  right  and  the  performance  of  the 
duty  it  is  sought  to  coerce.''^    The  writ  of  mandamus  is  the  proper 

Tl  state   V.   Williams,   45   Or.    314,  Y.    499;    Freon    v.    Carriage    Co.,    42 

77  Pac.   965,  67  L.   R.   A.   166.  Ohio  St.  30,  51  Am.  Rep.  794;  Collier 

72  State  V.  Brewer,  39  Wash.  65,  etc.  Lithographing  Co.  v.  Henderson, 
109  Am.  St.  Rep.   858,  80  Pae.  1001.  18  Colo.  259,  32  Pac.  417;   Bailey  v. 

73  People  V.  Supervisors,  14  Cal.  Lawrence  Co.,  2  S.  Dak.  533,  51  N. 
102.  See  Magee  v.  Board  of  Super-  W.  331;  People  v.  Thompson,  25  Barb, 
visors,  10  Cal.  376.  73 ;   Tarver  v.   Commissioners  etc.,   17 

74  Tuolumne  County  t.  Stanislaus  Ala.  527;  The  King  v.  Nottingham 
County,  6  Cal.  440.  As  to  law  con-  Old  Water  Works,  6  Ad.  &  El.  355. 
cerning  intelligence  offices,  see  People  That  mandamus  is  a  purely  legal,  civil 
ex  rel.  Hall  v.  Supervisors,  20  Cal.  proceeding,  and  no  element  of  equity 
591.  or  application  of  equitable  law  is  or 

75  People  V.  Supervisors,  28  Cal.  can  be  involved,  see  Bright  v.  Reser- 
429.  voir   Co.,   3    Colo.   App.    170,   32   Pac. 

76  People  v.  Supervisors,  32  N.  T.  433;  Young  v.  Wells,  97  Ind.  410; 
473.  State  v.  Williams,  69  Ala.  311.     That 

77  People  V.  Supervisors,  11  Cal.  the  statutes  of  North  Dakota  have 
42 ;  Price  v.  Sacramento  County,  6  assimilated  the  proceeding  to  a  civil 
Cal.  254.  action,  see  State  v.  Carey,  2  N.  Dak. 

78  Conro  V.  Port  Henry  Iron  Co.,  36,  49  N.  W.  164.  That  it  is  con- 
12  Barb.  27;  People  v.  Green,  64  N.  sidered  to  be  a  harsh  remedy,  and  to 
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remedy  to  compel  inferior  tribunals  to  perform  the  duties  required 
of  them  by  law;'^^  to  compel  judges  to  hold  their  courts,  and  county 
officers  to  keep  their  offices  at  a  county  seat.^^  It  is  not  the  appro- 
priate remedy  for  orders  made  in  a  cause  by  a  judge,  in  the  exercise 
of  his  authority,  although  they  may  bear  harshly  upon  the  party ; 
nor  to  compel  any  person,  inferior  officer,  court,  or  corporation  to 
act  in  any  particular  manner,  when  such  person,  officer,  court,  or 
corporation  is  invested  vdth  discretionary  power.^^  That  discretion 
cannot  be  controlled  by  this  writ;  but  if  it  refuses  to  exercise  its 
discretion,  a  nmndamus  will  lie  to  compel  it  to  do  so.^^ 

§  7072.  Quo  warranto. — Mandamus  may  issue  to  restore  a 
person  to  office  from  which  he  has  been  illegally  removed  ;83  or  to 
compel  the  admittance  of  one  to  an  office  from  which  he  is  unlaw- 
fully excluded.84  If  a  county  judge  refuses  to  appoint  commis- 
sioners to  appraise  land,  in  a  proceeding  to  condemn  the  same,  a 
writ  of  mandate  will  be  issued  compelling  him  to  do  so.^s 

§  7073.  Corporate  records. — Mandamus  may  issue  to  enforce  a 
stockholder's  right  to   inspect  the   corporate  books  and   records, 


be  substituted  for  the  ordinary  pro- 
cess only  in  extraordinary  cases,  see 
State  V.  New  Orleans  etc.  R.  R.  Co., 
42  La.  Ann.  138,  7  South.  226.  See, 
also,  State  v.  Young,  38  La.  Ann. 
923 ;    Blair  v.  Marye.  80  Va.  485. 

79  Carpenter  v.  Bristol,  21  Pick. 
258 ;  Commonwealth  v.  Justices  etc. 
Hampden,  2  Pick.  414. 

80  Calaveras  County  v.  Broekway, 
30  Cal.  325.  As  to  mandamus  to 
judges  or  in  judicial  proceedings, 
see  Scott  v.  Superior  Court,  75  Cal. 
114,  16  Pac.  547;  Whaley  v.  King, 
92  Cal.  431,  28  Pac.  579;  Donahue  v. 
Superior  Court,  93  Cal.  252,  28  Pac. 
1043;  Strong  v.  Grant,  99  Cal.  100, 
33  Pac.  733 ;  State  v.  Hunter,  4  Wash. 
651.  30  Pac.  642,  32  Pac.  294;  Brown 
V.  Kalamazoo  Circuit  Judge,  75  Mich. 
274,  13  Am.  St.  Rep.  438,  42  N.  W. 
827,  5  L.  R.  A.  226;  Mansfield  v. 
First  Nat.  Bank,  6  Wash.  603,  34 
Pac.  143;  Tomkin  v.  Harris,  90  Cal. 
201,  27  Pac.  202;  State  v.  Van  Ness, 
15  Fla.  317;  Reversed  in  State  v. 
Young,  31  Fla.  594,  34  Am.  St.  Rep. 
41,  12  South.  673,  19  L.  R.   A.  636; 


Virginia  v.  Rives,  100  U.  S.  313,  25  L. 
Ed.'^  667. 

81  People  V.  Bell,  4  Cal.  177; 
People  V.  Hubbard,  22  Cal.  34;  People 
V.  Weston,  28  Cal.  640,  and  authori- 
ties there  cited;  People  v.  Pratt,  2S 
Cal.  166,  87  Am.  Dec.  110;  Ex  parte 
Whitney,  13  Pet.  404,  10  L.  Ed.  221; 
Gaines  v.  Relf,  15  Pet.  9,  10  L.  Ed. 
642;  People  v.  District  Court,  18 
Colo.  26,  31  Pac.  339. 

82  People  V.  Supervisors,  12  Barb. 
446;  Commonwealth  v.  The  Judges 
etc.,  3  Binn.  (Pa.)  273;  Roberts  v. 
Holsworth,  5  Halst.  (N.  J.  L.)  57; 
Jacobs  V.  Board  of  Supervisors,  100 
Cal.  121,  34  Pac.  630. 

83  Singleton  v.  Commissioners,  2 
Bay  (S.  C),  105;  Dew  t.  Judges, 
3  Hen.  &  M.  1,  3  Am.  Dec.  639; 
Street  v.  Gallatin  County  Commission- 
ers, Breese,  50. 

S4  Strong,  Petitioner,  20  Pick.  484. 
See  Kelly  v.  Edwards,  69  Cal.  460, 
11  Pac.  1. 

85  Lake  Merced  Water  Co.  t. 
Cowles,  31  Cal.  215;  United  States  v. 
Guthrie,  17  How.  2-84,  15  L.  Ed.  102. 
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though  the  answer  sets  up  improper  motives  and  a  desire  to  injure 
the  business.^* 

§  7074.  Religious  corporations. — A  mandamus  may  issue  to 
compel  a  religious  corporation  to  admit  a  minister  to  the  pulpit  ;*''^ 
but  not  to  restore  a  minister  to  his  clerical  rights  and  functions, 
where  there  are  no  fees  or  emoluments  attached  to  his  office. ^^ 
It  may  issue  to  compel  the  clerk  or  treasurer  of  a  religious  society 
to  deliver  the  records  to  his  successor.^^ 


§  7075.  State  oflEicers. — The  writ  will  issue  to  compel  the  sec- 
retary of  the  state  of  Louisiana  to  affix  his  official  signature.^<^  But 
it  will  not  compel  the  secretary  of  state  to  certify  a  bill  or  an 
enrolled  act  to  be  a  law  which  is  not  among  the  archives  of  his 
office. ^^  It  may  issue  to  compel  a  secretary  of  state  to  deliver  a 
commission.^2  Where  it  was  the  duty  of  the  controller  to  have 
issued  warrants  upon  the  treasury  for  the  sums  claimed  under  a 
state  prison  contract,  the  performance  of  this  can  be  enforced  by 
mandamus.^^  A  mandamus  may  issue  to  compel  the  controller  of 
atsde  to  account  to  a  member  of  the  legislature  for  the  daily  com- 
pensation fixed  by  law.^*  As  no  action  can  be  maintained  against 
the  state,  the  court  will  not  permit  a  claim  to  be  enforced  cir- 
cuitously  by  m^andamn^  against  the  treasurer.^'  Mandamus  may 
issue  to  compel  the  speakers  of  two  houses  to  issue  a  certificate  of 
election.^* 


86  Johnson  t.  Langdon,  135  Cal. 
624,  87  Am.  St.  Rep.  156,  67  Pac. 
1050. 

87  Runkel  v.  Winemiller,  4  Har.  & 
M.  459 ;  People  v.  State,  1  Edm.  505. 

88  Union  Church  v.  Sanders,  1 
Houst.  (Del.)  100,  63  Am.  Dec.  187. 
See  Sale  v.  First  Regular  Baptist 
Church,  62  Iowa,  26,  49  Am.  Rep.  136, 
17  N.  W.  143. 

89  St.  Luke's  Church  v.  Slack,  7 
Cush.  226.  As  to  mandamus  to  en- 
force acts  by  private  corporations  gen- 
erally, see  People  v.  New  York  etc.  R. 
R.  Co.,  17  Abb.  N.  C.  304,  104  N.  Y. 
58,  9  N.  E.  856 ;  State  v.  Chicago  etc. 
R.  R.  Co.,  29  Neb.  412,  45  N.  W.  469 ; 
County  of  Fresno  v.  Fowler  etc.  Canal 
Co.,  68  Cal.  359,  9  Pac.  309 ;  Combs  v. 
Agricultural  Ditch  Co.,  17  Colo.  146, 
31  Am.  St.  Rep.  275,  28  Pac.  966. 
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90  State  V,  Wrotnowski,  17  La.  Ann. 
156. 

91  People  V.  Hatch,  33  111.  9. 

92  Marbury  v.  Madison,  1  Cranch, 
137,  2  L.  Ed.  60. 

93  People  V.  Brooks,  16  Cal.  11; 
Page  V.  Hardin,  8  B.  Mon.  (Ky.)  648. 
See  Patty  v.  Colgan,  97  Cal.  251,  31 
Pac.   1133,  18  L.  R.  A.  744. 

94  Fowler  v.  Peirce,  2  Cal.  165. 

95  Weston  V.  Dane,  51  Me.  461. 

96  State  V.  Moffitt,  5  Ohio,  358.  See 
State  V.  Elder,  31  Neb.  169,  47  N. 
W.  710,  10  L.  R.  A.  796.  As  to  man- 
damus to  compel  the  holding  of  an 
election,  see  People  v.  Common  Coun- 
cil, 85  Cal.  369,  24  Pac.  727;  Gibbs 
V.  Bartlett,  63  Cal.  117;  Wiedwald  v. 
Dodson,  95  Cal.  450,  30  Pac.  580.  As 
to  mandamus  to  control  canvassing 
board,  see  Page  v.  Board  of  Super- 
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§  7076.  Alternative  writ. — When  the  application  to  the 
court  is  made  without  notice  to  the  adverse  party,  and  the  writ  be 
allowed,  the  alternative  must  be  first  issued;  but  if  the  application 
be  upon  due  notice,  and  the  writ  be  allowed,  the  peremptory  may 
be  issued  in  the  fir&t  instance.^^ 

§  7077.  Jurisdiction. — The  power  to  issue  the  writ  of 
mandamus  is  generally  confided  to  the  highest  court  of  original 
jurisdiction. ^8  It  cannot  be  issued  by  a  court  having  only  appel- 
late powers.^^  A  superior  court  will  never  prescribe  how  the  dis- 
cretion of  an  inferior  tribunal  shall  be  exercised ;  but  will  in  proper 
cases  require  an  inferior  court  to  decide  ;^^°  or  it  may  require  an 
inferior  court  to  proceed  to  judgment.^^^  In  the  exercise  of  its 
ordinary  appellate  jurisdiction,  the  supreme  court  can  take  cog- 
nizance of  no  case  until  a  final  judgment  or  decree  shall  have 
been  made  in  the  inferior  court.^^^  The  supreme  court  of  Cali- 
fornia, under  the  constitution,  has  original  jurisdiction  in  eases  of 
mandamiis.^'^^  The  supreme  court  of  California  has  no  jurisdiction 
by  its  writ  of  mandate,  when  directed  to  a  person  who  acts  in  his 
judicial  or  deliberative  capacity,  except  to  compel  a  performance  of 
his  official  duty  by  acting  and  deciding  in  the  premises  to  the  beft 
of  his  judgment.^*^^  The  constitution  of  California  confers  upon 
the  superior  courts  original  jurisdiction  to  issue  writs  of  mundamus, 
certiorari,   prohibition,    and   habeas   corpus,^^^   regardless   of   the 

visors,  85  Cal.  50,  24  Pac.  G07;  Dar-  99,  Fed.  Cas.  No.  6778a.  For  the  ex- 
row  V.  People,  8  Colo.  417,  8  Pac.  661 ;  tent  of  the  power  of  the  circuit  court 
Rosenthal  v.  Board  of  Canvassers,  50  to  issue  writs  of  mandamus,  see  Mc- 
Kan.  129,  32  Pac.  129;  Territory  v.  Intire  v.  Wood,  7  Cranch,  504,  3  L. 
Board  of  Commissioners,  4  N.  Mex.  Ed.  420;  Ex  parte  Hennen,  13  Pet. 
204,   16   Pac.   855.  225,  10  L.  Ed.   136;   Knox  County  v. 

97  Cal.  Code  Civ.  Proc,  §  1088.  Aspinwall,  24  How.  376,  16  L.  Ed. 
See  Wilson  v.  Hunt  (Cal.),  16  Pae.  735;  Smith  v.  Jackson,  1  Paine,  453, 
305.  Fed.  Cas.  No.  13064. 

98  Kendall  v.  United  States,  12  Pet.  lOO  Life  etc.  Ins.  Co.  of  N.  Y.  v. 
524,  9  L.  Ed.  1181;  afSrming  United  Wilson,  8  Pet.  291,  8  L.  Ed.  949. 
States  V.  Kendall,  5  Cranch  C.  C.  163,           loi  Life  etc.  Ins.   Co.   of  N.  Y.  v. 
Fed.  Cas.  No.  15517.     See,  also,  as  to  Adams,  9  Pet.  573,  9  L.  Ed.  233. 

the  power  to  issue  the  writ.  State  v.  102  Id. 

Canvassers,  13  Mont.  23,  31  Pac.  879;  103  Tyler  v.  Houghton,  25  Cal.  26; 

State  V.  Smith,  6  Wash.  496,  33  Pac.  People   v.   Weston,   28   Cal.    639,   and 

974;  People  v.  County  Commissioners,  authorities  there  cited. 

12    Colo.    89,    19   Pac.    892;    State   v.  104  Francisco  v.  Manhattan  Ins.  Co., 

Nelson    County,    1    N.    Dak.    88,    26  36  Cal.  283. 

Am.  St.  Eep.  609,  45  N.  W.  33,  8  L.  105  Perry    v.    Ames,    26    Cal.    381; 

E.  A.  283.  affirmed  in  Courtwright  v.  Bear  River 

89  Howell   V.    Crutchficld,    Hempst.  etc.  Water  etc.  Co.,  30  Cal.  583. 
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amount  involved.i"^  The  superior  court  may  issue  a  writ  of  mari- 
damus  to  run  out  of  the  county,  or  to  be  executed  out  of  the  county 
in  which  the  court  is  held,  there  being  nothing  in  the  state  consti- 
tution restricting  the  jurisdiction  of  the  court  to  the  county  in  which 
it  is  held.io'''  Under  the  California  constitution  of  1849,  county 
courts  had  no  jurisdiction  to  issue  mandamus,  nor  could  it  be  con- 
ferred on  them  by  statute,  as  it  is  not  a  ''special  case"  within  the 
meaning  of  that  term  in  the  constitution,  and  an  act  of  the  legisla- 
ture which  attempted  to  confer  such  power  is  therefore  unconsti- 
tutional ;^°®  but  in  Colorado,  they  do  have  jurisdiction  to  issue  the 
writ.^"^^  In  Oklahoma,  power  to  issue  the  writ  is  vested  in  the 
supreme  and  district  courts,^^**  but  not  in  the  probate  courts.^ 
A  state  court  has  no  jurisdiction  to  issue  a  mandamus  to  an  officer 
commissioned  by  the  United  States;  his  conduct  can  only  be  con- 
trolled by  the  powers  that  created  the  office.^^^ 

§  7078.  Time  to  sue  out  writ. — The  right  to  mandamus  to 
compel  reinstatement  as  a  policeman  was  lost  by  laches,  where  the 
proceedings  were  not  instituted  for  seven  years  after  petitioner's 
dismissal. 1^3  "Where  parties  in  interest  promptly  took  an  appeal 
from  an  order  of  the  superior  court  refusing  to  entertain  a  motion 
to  modify  an  order  previously  entered  setting  apart  a  homestead 
from  the  property  of  a  decedent,  which  appeal  was  dismissed  on 
the  ground  that  the  order  was  not  appealable,  whereupon  the 
appellants  at  once  instituted  proceedings  in  mandamus  within  a 
year  after  the  order  was  entered,  there  was  not  such  laches  as  to 
bar  their  right  to  maintain  such  proceedings.^^^  An  objection  that 
the  proceeding  is  preinaturely  brought  is  waived  by  counsel  of 
respondent  appearing  and  asking  that  the  rights  of  the  parties  be 
adjudicated.ii^  The  writ  is  never  awarded  in  anticipation  of  a 
supposed  omission  of  duty.^^^ 

106  Cariaga  v.  Dryden,  30  Cal.  112  McClung  v.  Silliman,  6  "Wheat. 
244.  ■  598,  5  L.  Ed.  340. 

107  Kings  County  v.  Johnson,  104  113  Jones  v.  Board  of  Police  Com- 
Cal.  198,  37  Pac.  870.  missioners,  141  Cal.  96,  74  Pac.  696; 

108  People  V.  Supervisors,  45  Cal.  Dodge  v.  Board  of  Police  Commis- 
679;  "Wilcox  v.  City  of  Oakland,  49  sioners,  1  Cal.  App.  608,  82  Pac. 
Cal.  31.  699. 

109  Mann  v.  People,  16  Colo.  App.  114  Cahill  v.  Superior  Court,  145 
475,   66  Pac.  452.  Cal.  42,   78   Pac.  467. 

110  "Wilson's  Kev.  Stats.  1903,  us  State  v.  "Weston,  31  Mont.  218, 
§  69.  78  Pac.  487. 

111  Starkweather  v.  Kemp,  18  Okla.  nc  Hardin  v.  Guthrie,  26  Nev.  246^ 
28,  88  Pac.  1045.  66  Pac.   744. 
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A  schoolteacher's  right  to  reinstatement  as  a  teacher,  after  wrong- 
ful dismissal,  is  governed  by  statute;  ^^^  and  an  action  of  maiidamus 
therefor  must  be  instituted  within  three  years  after  accrual.^^* 
Six  months  after  abandonment  of  work  is  a  proper  time  to  allow 
county  commissioners  to  make  a  special  assessment  to  pay  off  war- 
rants issued  on  public  work^^^ 

§  7079.  When  writ  may  issue. — The  writ  must  be  issued  in  all 
cases  where  there  is  not  a  plain,  speedy,  and  adequate  remedy,  in 
the  ordinary  course  of  law/^o  and  only  in  cases  where  the  act  to 
be  done  is  ministerial. ^^i  When  the  effect  of  the  application  is  to 
bring  under  review  the  decision  of  a  superior  court,  the  appellate 
jurisdiction  given  by  the  constitution  attaches,  and  may  be  exer- 
cised by  the  means  of  the  writ  of  mandamus. ^^"^  So  it  may  issue  to 
compel  a  court  to  certify  a  case  to  the  circuit  court  of  the  United 
States. ^23  j^  jg  ^ijg  Qjjjy  adequate  mode  of  relief  where  an  inferior 
tribunal  refuses  to  act  upon  a  subject  brought  properly  before  it.^24 
The  supreme  court  has  the  right  to  compel  inferior  tribunals  to 
proceed  to  hear  and  determine  cases  of  which  they  refuse  to  take 
cognizance,  and  this  by  virtue  of  its  appellate  powers,  and  its 
authority  to  issue  process  necessary  to  give  them  effect.^^s  ^q 
order  made  in  an  action  pending  in  the  district  court,  staying  all 
proceeding  therein  until  the  further  direction  of  the  court,  is  not 
an  appealable  order.  The  remedy  of  a  party  prejudiced  thereby 
is  by  application  for  a  mandamus  to  compel  the  court  to  proceed.^^e 
So  of  an  order  expelling  certain  attorneys  from  the  bar,  on  the 

117  Cal.  Pol.  Code,  §  1793.  Seaman,  17  How.  225,  15  L.  Ed.  226; 

118  Cal.  Code  Civ.  Proc,  §  338,  American  Insurance  Co.  v.  Fyler,  60 
subd.  1;  Harby  v.  Board  of  Educa-  Conn.  448,  25  Am.  St.  Rep.  337,  22 
tion,  2  Cal.  App.  418,  83  Pac.  1081.  Atl.    494;     United    States    v.    Black, 

119  Espy  V.  Board  of  Commission-  128  U.  S.  40,  9  Sup.  Ct.  12,  32  L. 
ers,  40  Wash.  67,  82  Pac.  129.  Ed.  354. 

120  Cal.  Code  Civ.  Proc,  §  1086;  122  People  v.  Turner,  1  Cal.  143, 
Merced   Min.   Co.   v.   Fremont,   7   Cal.  52  Am,  Dec.  295. 

130;    Robertson  v.   Board   of  Library  123  See  Spraggins  v.  County  Court 

Trustees,   136   Cal,   403,    69   Pac.   88;  of  Humphries,  1  Cooke,  160,    But  see. 

State  V.  Ledwidge,  27  Mont.   197,   70  in    certain    cases,    Ladd    v.    Tudor,    3 

Pac.  511 ;_  State  V.  Daggett,  28  Wash.  Woodb,    &    M,    325,    Fed.    Cas,    No. 

1,     68     Pac.     340;     State     v.     Card-  7975. 

ner,  32   Wash.  550,  98   Am.   St.   Rep,  124  Life  etc.  Ins.  Co.  of  New  York 

858,    73   Pac.   690;    Holtum   v,   Greif,  v,  Wilson,  8  Pet.  291,  8  L.  Ed,  949. 

144   Cal,    521,    78    Pac.    11;    State   v,  125  Purcell     v,     McKune,     14     Cal. 

Tallman,  29  Wash.  317,  69  Pac.  1101.  231;   Smith  v.  Jackson,  1  Paine,  453, 

121  Draper  v.  Noteware,  7  Cal.  276;  Fed.  Cas.  No.  13064;  Matter  of  Turn- 
United    States    v.    Guthrie,    17    How,  er,  5  Ohio,  542,  544, 

284,  15  L.  Ed.  102;  United  States  v.  126  Rhodes  v.  Craig,  21  Cal,  419; 
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ground  that  they  had  set  at  defiance  the  authority  of  the  court  ;^27 
a  mandamus  is  the  proper  remedy  to  compel  their  restoration.^^s 

Where  the  act  of  signing  a  judgment  is  merely  ministerial,  a 
mandamus  may  issue  requiring  the  judge  of  an  inferior  court  to  do 
it.i29  go  upon  an  affidavit  showing  that  the  judge  has  neglected  or 
refused  to  enter  judgment,^^*^  to  enter  judgment  on  the  report  of 
a  referee/31  qj.  ^o  compel  a  justice  of  the  peace  to  enter  a  judgment 
of  discontinuance. ^32  go  mandamus  will  lie  to  compel  a  justice  of 
the  peace  to  issue  an  order  to  compel  a  garnishee  to  appear  and 
testify  under  oath.^^s  3^^  when  the  act  to  be  done  is  judicial  or 
discretionary,  the  writ  will  not  direct  what  decision  shall  be  made ; 
nor  will  it  be  granted  after  the  inferior  tribunal  has  acted,  for  tlie 
purpose  of  reviewing  the  legality  of  its  decision. ^34  ^  mandamus 
may  issue  to  compel  a  judge  to  settle  a  bill  of  exceptions  first, 
and  then  to  sign  it  ;^^^  or  a  statement  on  motion  for  a  new  trial  ;^3® 
or  to  set  aside  the  grant  of  a  new  trial. ^3'''  But  he  cannot  be  so  com- 
pelled after  the  expiration  of  his  term  of  office.^^^  A  peremptory 
writ  of  m^andamus  is  a  proper  remedy  to  enforce  delivery  of  books, 
papers,  etc.,  to  a  newly  elected  judge  of  probate.^^^ 

Where,  pending  a  motion  for  a  new  trial  in  the  district  court, 
the  defendants  violate  an  injunction  previously  issued  by  said  dis- 
trict court,  the  supreme  court  will  issue  a  mandamus  against  the 
judge  of  such  district  court  to  compel  him  to  issue  his  attachment 
for  contempt.^^**  A  mandamus  will  issue  from  a  superior  to  an 
inferior  court  to  compel  the  issuance  of  an  attachment  for  con- 

People  V.  District  Court,  14  Colo.  396,  133  State  v.   Eddy,   10  Mont.   311, 

24  Pac.  260.  25  Pac.  1032. 

127  People  V.  Turner,  1  Cal.  143,  52  134  People  v.  Sexton,  24  Cal.  78. 
Am.  Dec.  295.  135  People    v.    Lee,    14    Cal.    512; 

128  Id. ;  Herrington  v.  Sawyer,  36  People  v.  Judges,  1  Caines,  511 ;  State 
Cal.  289;  State  V.  Sachs,  2  Wash.  373,  v.  Sheldon,  2  Kan.  322;  State  v. 
26  Am.  St.  Eep.  857,  26  Pac.  865;  Todd,  4  Ohio,  351.  See  Thornton  v. 
State  V.  Finley,  30  Fla.  302,  11  South.  Hoge,  84  Cal.  231,  23  Pac.  1112. 
500.  See  Ex  parte  Bradley,  7  Wall.  364,  136  People  v.  Eosborongh,  29  Cal. 
19  L.  Ed.  214;  People  v.  Justices  of  415;  State  v.  Murphy,  19  Nev.  89, 
Delaware,  1  Johns.  Cas.  181;  Withers  6  Pae.  S40;  Whitmore  v.  Harris,  10 
T.  State,  36  Ala.  252.  Utah,  259,  37  Pac.  464. 

129  Life  etc.  Ins.  Co.  of  New  York  137  People  v.  Superior  Court,  10 
V.  Wilson,  8  Pet.  291,  8  L.  Ed.  949.  Wend.  285. 

130  Bradstreet,  v.  Cooper,  6  Pet.  138  Leach  v.  Aitken,  91  Cal.  484, 
774,  8  L.  Ed.  577.  28    Pac.    777.      See,    also,    Coffey    v. 

131  In  this  case  there  was  no  reme-  Grand  Council,  87  Cal.  367,  25  Pac. 
dy  by  appeal.     See  Russell  v.  EUiott,  547. 

2  Cal.  245.  139  Crowell   t.   Lambert,    10   Minn. 

132  Anderson    v.    Pennie,    32    Cal.       369. 

265.  140  Ortman    t.    Dixon,    9    Cal.    23; 
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tempt,  where  the  proceeding  is,  in  substance,  a  private  right,  though 
in  form  of  a  case  of  contempt. ^^^  The  court  may  grant  a  per- 
emptory mandamus  to  compel  a  district  judge  to  execute  a  sentence 
pronounced  by  him,  although  subsequently  to  its  rendition  an  act 
of  the  legislature  of  the  state  comprising  the  district  was  passed, 
authorizing  the  governor  of  the  state  to  prevent  its  execution. ^^^ 

Mandamus  is  the  proper  proceeding  to  compel  an  officer  to  pay 
warrants  drawn  on  a  special  fund  when  such  officer  refuses  to 
pay.^^3  Or  to  compel  the  mayor  of  a  city  to  sign  bonds. ^^^  But  it 
will  not  lie  in  California  to  compel  payment  of  money  out  of  a 
fund  which  the  law  does  not  allow  to  be  applied  to  the  use  sought.^*'' 
It  is  the  proper  remedy  to  restore  a  teacher  in  the  public  schools 
to  a  right  given  by  express  law,  from  which  he  is  unlawfully  pre- 
cluded;!^^ or  to  reinstate  a  pupil  wrongfully  excluded.^^^  It  is 
the  proper  remedy  to  reinstate  an  appeal,i^*  or  to  compel  an  orig- 
inal hearing  in  a  chancery  suit.^^^  If  a  board  of  county  commis- 
sioners has  fixed  licenses  under  a  wrong  statute,  maindamus  wiU  lie 
to  compel  it  to  fix  them  under  the  right  statute.^^® 

§  7080.  When  it  will  not  issue. — A  mandamus  will  not  lie 
where  a  party  may  have  a  remedy  by  a  writ  of  error,i^i  as  on  an 
order  punishing  for  contempt  ;!^2  nor  where  there  is  any  other 
specific,  speedy,  and  adequate  remedy,!^^  and  one  competent  to 

Merced   Min.   Co.   v.   Fremont,   7   Cal.  147  Perkins  v.  Directors,   56  Iowa, 

130.  476,  9  N.  W.  356. 

141  Merced  Min.  Co.  v.  Fremont,  7  14  8  State  v.  District  Court,  13 
Cal.   130.  Mont.  370,  34  Pac.  298. 

142  United  States  v.  Peters,  5  149  Brown  v.  Circuit  Judge,  75 
Cranch,  115,  3  L.  Ed.  53.  Mich.   274,   13   Am.   St.   Eep.  438,   42 

143  Hockaday   v.    Commissioners,    1  N.  W.  827,  5  L.  E.  A.  226. 

Colo.  App.  362,  29  Pac.  287.     See  Mc-  150  Territory  v.  McPherson,  6  Dak. 

Canoughey  v.   Jackson,   101   Cal.   265,  27,  50  K  W.  351. 

40  Am.  St.  Rep.  53,  35  Pac.  863.  151  United    States    v.    Addison,    22 

144  Chalk  V.  White,  4  Wash.  156,  29  How.  174,  16  L.  Ed.  304;  Commis- 
Pac.  979.  sioner  of  Patents  v.  Whiteley,  4  Wall. 

145  Priet  V.  Reis,  93  Cal.  85,  28  522,  18  L.  Ed.  335;  Aldrich  v.  Su- 
Pac.  798.  As  to  mandamus  to  perior  Court,  135  Cal.  12,  66  Pac. 
board  of  education,  see  Eaisch  v.  846;  People  v.  District  Court,  32  Colo. 
Board  of  Education,  81  Cal.  542,  22  166,  75  Pac.  390;  State  v.  Second 
Pac.  890;  Eby  v.  School  Trustees,  87  Judicial  District  Court,  26  Mont.  274, 
Cal.  166,  25  Pac.  240;  State  v.  School  67  Pac.  625;  State  v.  District  Court, 
District,  31  Neb.  552,  48  N.  W.  393;  26  Mont.  372,  68  Pac.  465;  State  v. 
Wintz  V.  Board  of  Education,  28  W.  Tallman,  29  Wash.  317,  69  Pac.  1101. 
Va.  227.  152  People  v.  Turner,  1  Cal.  152. 

146  Kennedy  v.  Board  of  Educa-  153  Crandall  v.  Amador  County,  20 
tion,  82  Cal.  483,  22  Pac.  1042;  Mor-  Cal.  72;  People  v.  Olds,  3  Cal.  175, 
ley  V.  Power,  73  Tenn.  691.  58  Am.  Dec.  398;  Louisville  E.  E.  Co. 
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afford  relief  upon  the  very  subject-matter;"'^*  nor  will  it  lie  if  the 
right  of  the  party  applying  therefor  is  not  clear.^^^  The  general 
rule  that  a  tnandamus  will  not  lie  where  the  party  has  another 
remedy  must  be  understood  to  refer  to  some  specific  remedy  which 
will  place  the  party  in  the  same  situation  in  which  he  was  before 
the  act  complained  of/^®  as  where  there  is  a  remedy  by  appeal  to 
compel  the  entry  of  a  decree  on  the  report  of  a  referee  ■,'^^''  so  from 
an  order  denying  the  trebling  of  damages  in  forcible  entry  and  de- 
tainer ;^^^  so  where  a  court  refuses  to  enter  judgment  for  costs,^^^ 
or  a  judgment  of  dismissal.^^*^  A  claim  to  a  writ  of  mandamus  can- 
not be  sustained  if  there  is  any  other  equally  effectual  remedy.^^^ 
The  writ  will  not  be  allowed  to  usurp  the  office  of  a  writ  of  error; 
nor  will  it  be  made  use  of  to  anticipate  an  erroneous  decision  by  a 
subordinate  court.^^-  Mandamus  will  not  lie  to  compel  a  court  to 
proceed  with  the  trial  after  an  order  changing  the  place  of  trial; 
or  where  the  district  court  refuses  to  transfer  an  indictment  to 
another  district  court  for  trial  ;i^3  nor  to  command  him  to  recall 
an  order  after  final  judgment,  if  an  appeal  could  be  taken  ;i^*  nor 
to  compel  a  circuit  judge  to  vacate  an  order  ;^^^  nor  where  a  court 
refuses  to  proceed  for  want  of  a  statement,  in  a  chancery  case  ;^^^ 
nor  for  refusal  or  allowance  of  a  change  of  venue  ;^^'^  nor  to  rein- 

V.   State,   25   Ind.   177,   87   Am.   Dec.  Barb.   217;   Tarver  v.   Commissioners, 

358;    Dorrington   v.  Board   of   Super-  17  Ala.  527;  James  v.  Buck's  County 

visors,   8  Ariz.   4.   68   Pac.   541 ;   Wil-  Commissioners,  13  Pa.  St.  72. 

liams    V,    Bagnelle     (Cal.),    70    Pac.  157  Ludlum      v.      Fourth      District 

1058;    reversed    in    138    Cal.    699,    72  Court,  9  Cal.   12.     See  People  v.  Su- 

Pac.  408;   State  v.  Wright,  26  Mont.  perior   Court,    114   Cal.    466,    46   Pac. 

540,    91    Am.    St.    Rep.    421,    69   Pac.  383;   State  v.  Allen,  8  Wash.  168,  35 

101 ;  State  v.  District  Court,  27  Mont.  Pac.  609. 

280,   70   Pac.   981;    Quaker   City  Nat.  158  Early  v.  Mannix,  15  Cal.  149. 

Bank   v.    City   of   Tacoma,   27   Wash.  159  Pcralta  v.  Adams,  2  Cal.  594. 

259,   67   Pac.    710;    American   Bridge  160  People   v.    Pratt,    28    Cal.    166, 

Co.  v.  Wheeler,  35  Wash.  40,  76  Pac.  87  Am.   Dec.   110.     See  In  re  Spring 

534.  Valley  Water  Works,  17  Cal.  132. 

154  Fremont  v.  Crippen,  10  Cal.  161  Bush  v.  Beavan,  1  Hurl.  &  Colt. 
211,  70  Am.  Dec.  711.  500. 

155  United  States  v.  Bank  of  Alex-  162  People  v.  Judge  etc.,  18  Colo, 
andria,  1  Cranch  C.  C.  7,  Fed.  Cas.  500,  33  Pac.  162 ;  People  v.  Clerk  etc. 
No.  14514 ;  State  v.  Justices  of  Moore,  22   Colo.   280,  44  Pac.   506. 

2  Ired.   (N.  C.)   430;  People  v.  Spru-  163  People    v.    Judge    of    Twelfth 

ance.  8  Colo.  307,  6  Pac.  831;   State  District,  17  Cal.  547. 
V.  Hunter,  4  Wash.  651,  30  Pac.  642,  164  People  v.  Moore,  29  Cal.  427. 

32  Pac.  294;  People  v.  President  etc.  165  State   v.    Taylor,    19   Wis.   566. 

Brooklyn,  1  Wend.  318,  19  Am.  Dec.  See,  generally.  State  v.  Carney,  3  Kan. 

502.  88. 

156  Etheridge  v.  Hall,  7  Port.  166  Purcell  v.  McKune,  14  Cal.  230 
(Ala.)   47;  People  t.  Supervisors,  12          167  People  v.  Hubbard,  22  Cal.  34 
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state  a  case  when  the  appeal  has  been  dismissed,  even  if  the  court 
acted  erroneously  in  dismissing  it.^^^  In  a  matter  in  which  the 
county  court  has  final  jurisdiction  and  acts,  there  is  no  remedy, 
even  if  it  acts  erroneously,^^^  as  in  the  entering  of  judgment,!'^'* 
or  the  filling  of  a  blank  in  a  judgment  with  the  amount  of  costs, 
after  judgment  was  affirmed  by  the  supreme  court.^'^^ 

The  supreme  court  will  not  issue  a  mandamus  to  compel  a  superior 
judge  to  decide  contrary  to  his  own  judgment;  nor  to  compel  a 
judge  to  issue  a  warrant  of  arrest  in  a  particular  case  •,^''^  nor  to 
je-examine  a  decision  on  the  sufficiency  of  the  affidavit  to  hold  to 
oail  ;^'^'  nor  to  compel  a  district  court  to  expunge  amendments  im- 
properly made  in  the  record  returned  to  the  circuit  court  on  a  writ 
of  error  :^^*  nor  to  compel  a  judge  to  allow  a  defendant  to  take  pos- 
session of  goods  provisionally  seized,  upon  his  depositing  in  court  a 
sum  to  be  fixed  by  the  judge  ;i'^^  nor  to  compel  a  district  court  to 
review  its  judgment  ;i'^^  nor  to  permit  an  allowance  of  double 
pleas  ;i'^'^  nor  to  permit  the  intervention  of  new  parties  ;^''^^  nor  will 
it  compel  a  court  to  withdraw  an  issue,  and  direct  a  new  issue 
to  be  made  up.^'^^  It  will  not  be  issued  to  admit  a  person  to  an 
office  while  another  holds  it  under  color  of  right. ^^^  If  an  office 
is  filled  de  facto,  it  will  not  lie  for  the  purpose  of  trying  title 
to  it.181 

Manda-mus  will  not  lie  to  enforce  private  contracts.^ ^^  \i  y^\ 
not  lie  to  compel  the  board  of  medical  examiners  to  issue  a  cer- 
tificate to  practice  medicine  to  an  applicant  whose  demand  has 
been  refused.^^^  It  is  never  awarded  to  aid  in  the  collection  of 
an  illegal  claim.i^^     The  writ  may  issue  where  a  question  of  title 

168  People  V.  Weston,  28  Cal.  639;  ITS  White  v.  United  States,  1 
Lewis  V.  Barclay,  35  Cal.  213.  Black,  .501,  17  L.  Ed.  227. 

169  Id.  1T9  Bar'c   of   Columbia  v.   Sweeny, 

170  Cariaga  v.  Dryden,  29  Cal.  307.  1  Pet.  567,  7  L.  Ed.  265. 

171  Ex  parte  Many,  14  How,  24,  iso  State  v.  Thompson,  36  Mo.  70; 
14  L.  Ed.  311.  Kelly  v.  Edwards,  69  Cal.  460,  11  Pac. 

172  United    States   v.   Lawrence,   3  1. 

Dall.  42,  1  L.  Ed.  502.  isi  Meredith    v.    Board    of    Super- 

173  Ex  parte  Taylor,  14  How.  3,  14  visors,  50  Cal.  433;  Henderson  v. 
L.  Ed.  302.  Glvnn,    2    Colo.    App.    303,    30    Pac. 

174  Smith  V.  Jackson,  1  Paine,  453,  265. 

Fed.  Cas.  No.  13064.  182  Tobey  v.  Hakes,  54  Conn.  274, 

175  State  T.  Judge  of  the  Third  1  Am.  St.  Rep.  114,  7  Atl.  551;  State 
District,  17  La.  Ann.  328.  v.    Republican   River   Bridge   Co.,    20 

176  Ex    parte    Hoyt,    13    Pet.    279,  Kan.   404. 

10  L.  Ed.  161.  183  State    v.    Board    Medical    Ex 

177  Ex  parte  Davenport,  6  Pet.  aminers,  10  Mont.  162,  25  Pac.  440. 
661,  8  L.  Ed.  537.  184  State    t.    Getchell,    3    N.    Dak. 
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to  real  estate  is  involved.^^^  It  will  not  be  awarded  to  review  a 
ruling  or  interlocutory  order  made  in  the  progress  of  a  eause/^* 
Nor  is  it  the  proper  proceeding  by  which  to  try  the  title  to  an 
office.^^'^ 

If  the  writ  will  not  be  beneficial,  or  will  be  ineffectual,  it  will 
not  be  issued.188 

§  7081.  Party  interested. — Mandamus  by  the  state  will  not  lie 
to  compel  the  county  superintendent  to  take  the  steps  provided  by 
law  for  adjustment  of  property  and  moneys  between  a  school  dis- 
trict and  a  city  to  which  part  of  the  district's  territory  has  been 
added,  the  state  having  no  interest  in  the  matter.^s^  A  writ  of 
mandate  will  not  be  issued  except  on  the  application  of  the  party 
beneficially  interested.  A  private  citizen  was  not  entitled  to  such 
writ  to  compel  a  justice  of  the  peace  to  issue  a  warrant  of  arrest 
for  an  alleged  misdemeanor  committed  by  another  in  unlawfully 
playing  a  game  of  chance  with  a  slot-machine,  where  there  was 
nothing  to  show  that  its  operation  constituted  an  injury  to  plain- 
tiff different  in  kind  from  the  general  public.^^"  Any  person  is  en- 
titled to  intervene  in  an  action  who  has  an  interest  in  the  matter 
in  litigation,  in  the  success  of  either  of  the  parties,  or  an  interest 
against  both.  Where  a  corporation,  of  which  the  district  judge  was 
a  stockholder,  brought  mandamus  to  compel  him  to  pass  upon  a 
claim  against  an  insolvent  estate,  another  claimant  had  sufficient 
interest  to  intervene  by  asking  that  he  be  compelled  to  call  another 
judge.i^i 

In  Washington,  an  application  in  the  interest  of  a  private  party 
is  properly  instituted  in  the  name  of  the  state  ;^^2  b^t  the  action 

243,  55  N.  W.  585;    State  v.  Currie,  604,  69  L.  E.  A.  556,  80  Pac.  1031; 

3  N.  Dak.  310,  55  N.  W.  858.  State  v.  Board  State  Canvassers,  32 

185  See  Eby  v.  School  Trustees,  87  Mont.  13,  79  Pac.  402;  State  v. 
Cal.  166,  25  Pac.  240.  Superior  Court,  37  Wash.  30,  79  Pac. 

186  Scott  V.  Superior  Court,  75  Cal,  483;  State  v.  Williams,  45  Or.  314,  77 
114,  16  Pac.  547;  Lake  v.  King,  16  Pac.  965,  67  L.  E.  A.  166;  Finley  v. 
Nev.   215.  Territory,     12     Okla.     621,     73     Pac. 

187  Biggs  V.  McBride,  17  Or.  640,  273. 

21  Pac.  878,  5  L.  E.  A.  115;  Gregory  189  State  v.  Wright,  67  Kan.  847, 

V.    Blanchard,    98    Cal.    311,    33    Pac.  73  Pac.  50. 

199  ;    State   v.    Callahan,   4   N.   Dak.  190  Fritts  v.  Charles,  145  Cal.  512, 

481,  61  N.  W.  1025.  78   Pac.    1057. 

188  Miller  v.  Dailey,  136  Cal.  212,  i9i  State  t.  Mack,  26  Nev.  430, 
68    Pac.    1029;    De    la    Beckwith    v.  69  Pac.  862. 

Superior  Court,  146  Cal.  496,  80  Pac.  192  State  v.  Steiner,  41  Wash.  439, 

717;  French  v.  State  Senate,  146  Cal.      83  Pac.  1027. 
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may  be  conducted  in  the  names  of  the  real  parties  in  interest.^^' 
In  compelling  a  watermaster  to  distribute  water  from  a  different 
stream,  all  parties  atlt'ected  are  necessary  parties.^^* 

§  7082.    Joinder  of  parties. — Under  the  statutes  allowing  all 

persons  having  an  interest  in  the  subject  of  the  action  and  in 
obtaining  the  relief  demanded  to  be  joined  as  plaiutiffs,^^^  candi- 
dates for  the  offices  of  sheriff  and  treasurer  of  a  county  may  join  to 
compel  a  recanvass  of  the  votes  ;^^®  or  two  claimants  of  the 
same  office  may  join  for  the  same  purpose. ^^'^ 

Though  one  person  be  the  secretary  of  several  corporations,  he 
must  be  sued  in  separate  actions  for  refusing  a  stockholder  in  all 
of  the  corporations  the  privilege  of  inspecting  the  books  of  any  of 
them.i^s  The  corporation  need  not  be  joined  as  a  party  defend- 
ant. i^» 

§  7083.  Parties  defendant. — Different  officers,  having  separate 
duties  in  the  levy  of  taxes,  may  be  joined  as  parties  defendant.2<>® 
A  writ  of  mandamus  is  properly  directed  to  the  mayor  and  the 
city  council  to  compel  a  tax  levy.^^i  In  mandamus  by  one  who 
was  appointed  patrolman  to  restore  the  recorded  resolution,  which, 
after  being  recorded,  had  been  altered  so  as  to  show  the  appoint- 
ment of  another  person,  the  person  so  substituted  was  not  a  neces- 
sary party.2<>2  in  a  mandamus  proceeding  to  compel  the  issuance  of 
a  county  warrant  to  the  claimant,  in  payment  of  an  allowed  claim, 
the  joinder  of  the  county  commissioners  as  parties,  on  the  theory 
that  the  county  would  be  ultimately  affected  by  the  result,  was 
not  improper.203 

A  proceeding  by  mandamus  to  compel  the  calling  of  an  election  to 
vote  on  the  disincorporation  of  a  city  must  be  brought  against  the 
board  of  trustees  of  the  city,  and  not  against  its  members  indi- 
vidually.2o* 

193  Merrill  v.  Suffa.  42  Colo.  195,  199  Merrill  v.  Suffa,  42  Colo.  195, 
93  Pac.  1099.  93  Pac.  1099. 

194  Stethem  v.  Skinner,  11  Idaho,  200  State  v.  Harbison,  64  Kan. 
374,  82  Pac.  451.  295,  67  Pac.  844. 

195  Colo.  Code  Civ.  Proc,  §  10.  201  Territory    v.    City    of    Socorro, 

196  Lehman  v.  Pettingell,  39  Colo.  12  N.  Mex.  177,  76  Pae.  283. 

258,  89  Pae.  48.  202  City   of   Denver   v.   People,   17 

197  State  V.  Kendall,  44  Wash.  542,      Colo.  App.  190,  68  Pac.  114. 

87  Pac.   821.  203  American  Bridge  Co.  v.  Wheel- 

198  Merrill  v.  Suffa,  42  Colo.  195,      er,  35  Wash.  40,  76  Pac.  534. 

93  Pac.  1099.  204  Taylor   v.   Burks,   6   Cal.   App. 

225,  91  Pac.  814. 
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§  7084.  Notice  of  application. — Where  notice  of  the  motion, 
and  a  copy  of  the  papers  on  which  the  motion  is  founded,  have 
been  duly  served  on  the  district  judge,  the  supreme  court  may. 
in  its  discretion,  issue  either  an  alternative  or  a  peremptory  writ,  in 
the  first  instance.205 

When  the  application  to  the  court  is  made  without  notice  to  the 
adverse  party,  and  the  writ  is  allowed,  the  alternative  must  first 
be  issued ;  but  if  the  application  is  upon  due  notice,  and  the  writ 
is  allowed,  the  peremptory  may  be  issued  in  the  first  instance. 
With  the  alternative  writ,  and  also  with  any  notice  of  an  inten- 
tion to  apply  for  the  writ,  there  must  be  served  on  each  person 
against  whom  the  writ  is  sought  a  copy  of  the  petition.  The 
notice  of  the  application,  when  given,  must  be  at  least  ten  days. 
The  writ  cannot  be  granted  by  default.  The  case  must  be  heard 
by  the  court,  whether  the  adverse  party  appears  or  not.^*^^ 

§  7085.  Proceedings,  where  commenced. — Proceedings  for 
mandamus  to  compel  the  execution  of  a  sheriff's  deed  to  a  redemp- 
tioner  can  be  commenced  in  the  county  where  the  relator  re- 
sides.^ot  The  provision  of  the  statute,  that  actions  against  a 
public  officer  for  acts  done  by  him  in  virtue  of  his  office  shall 
be  tried  in  the  county  where  the  cause  or  some  part  thereof  arose, 
applies  only  to  affirmative  acts  of  the  officer,  and  not  to  mere 
omissions  or  neglect  of  official  duty.^^^s  The  rules  of  the  Civil 
Practice  Act  are  applicable  to  pleadings  and  proceedings  in 
mandamus?^^  Trial  courts  should  be  liberal  in  matters  of  plead- 
ing and  practice  in  proceedings  by  manda^nus  to  compel  the 
delivery  of  water  for  irrigation.210 

§  7086.  Relief  awarded. — If  judgment  be  given  for  the  appli- 
cant, he  may  recover  the  damages  which  he  has  sustained,  as 
found  by  the  jury,  or  as  may  be  determined  by  the  court  or 
referee,  upon  a  reference  to  be  ordered,  together  with  costs;  and 
for  such  damages  and  costs  an  execution  may  issue ;  and  a  per- 
emptory mandate  must  also  be  awarded  without  delay.-^^    Where 

205  People   V.    Turner,    1    Cal.    143,  209  People  v.  Board  of  Supervisors, 

52  Am.  Dec.  295.  27   Cal.    665. 

2'06  Cal.  Code  Civ.  Proc,  §  108S.  210  Townsend  v.  Fulton  Irr.  Ditch 

207  McMillan  v.  Richards,  9  Cal.  Co.,  17  Colo.  142,  29  Pae.  453.  See 
420,   70   Am.  Dec   655.  Merrill  v.  Southside  Irr,  Co.,  112  Cal. 

208  Id.  426,  44  Pac.  720. 

211  Cal.  Code  Civ.  Proc,  §  1095. 
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an  alternative  writ  is  not  procured,  the  court  may  grant  any 
relief  consistent  with  the  case  made  by  the  petition  and  embraced 
within  the  issue,  although  it  may  be  only  part  of  that  asked  in 
the  prayer  of  the  petition. 212 

§  7087.  Petition,  complaint,  or  application. — A  petition  for 
mandamus  to  compel  the  readmission  of  a  student  to  college  must 
set  out  all  the  facts  showing  his  expulsion  to  be  without  author- 
ity.213  Several  causes  may  be  properly  joined. ^i^  A  former  affi- 
davit cannot,  by  reference  thereto,  be  made  to  supply  any  defects 
in  a  subsequent  application. 21^  The  petition  should  set  out  the 
official  capacity,  if  any,  of  the  defendants,  and  the  necessity  for 
the  writ  at  the  time.^i^  A  petition  for  mandamus  to  require  the 
district  attorney  to  institute  qv^  warranto  proceedings  must  allege 
facts  to  clearly  show  that  respondent's  refusal  to  act  was  arbi- 
trary, and  not  a  mistake  of  judgment.^i'^  A  portion  of  a  petition 
for  m^ndamdis  to  compel  the  state  board  of  examiners  to  audit  and 
allow  a  claim  under  the  statute,  which  did  not  contain  any  allega- 
tion that  the  county  ever  maintained  or  supported  any  person 
for  the  time  to  which  the  claim  referred,  was  insufficient.^is  A 
prayer  for  alternative  relief  is  not  fatal  to  a  petition  for  ma^i- 
damus.^'^^  The  petition  in  proceedings  by  mandamus  to  require 
the  board  of  canvassers  to  canvass  the  votes  for  a  particular  office 
must  show  that  an  election  for  that  office  was  held,  and  where 
the  issuance  of  the  writ  is  demanded  it  must  also  show  a  legal 
interest  in  the  relator  in  the  result  of  the  proposed  action.220 

§  7088.  Petition  for  mandamus. — The  petition  and  affidavit 
for  mxindamu^  need  not  necessarily  be  separate  papers.  Since  the 
petition  must  contain  all  the  matters  which  would  be  set  out  in  the 
affidavit,  it  is  sufficient  if  the  petition  be  sworn  to.-^i  The  writ  is 
issued  upon  the  verified  petition  of  the  party  beneficially  inter- 

212  People  V.  Board  of  Supervisors,  217  Buggeln    v.    Doe,    9    Ariz.    81, 

27  Cal,  boo.  78  Pac.  367. 

2ii3  Miller  v.  Dailey,  136  Cal.  212,  218  San    Luis    Obispo     County    v. 

68  Pac,  1029 ;  State  V.  Board  of  Den-  Gage,    139    Cal.    398,    73    Pae.    174; 

tal  Examiners,  38  Wash.  325,  80  Pac.  Board  of  Trustees  v.  Edner,  18  Colo. 

544.  App.  65,  70  Pac.  152. 

214  State  V.  Harbison,  64  Kan.  295,  219  School   District   v.   School  Dis- 
67  Pac.  844.  trict  No.  7,  33  Colo,  43,  78  Pac.  690. 

215  Chapin  v.  City  of  Port  Angeles,  220  State    v.    Chatterton,    12    Wyo. 
31  Wash.  535,  72   Pac.  117.  168,  73  Pac.  961. 

216  State  V.  Byrne,  32  Wash.   264,  221  Golden  Canal   Co.  t.  Bright,   8 
73  Pac.  394.  Colo.  144,  6  Pac.  142.    As  to  requisites 
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ested.222  The  old  rule  of  practice,  according  to  which  mandamus 
proceedings  are  instituted  in  the  name  of  the  state  upon  the  rela- 
tion of  the  party  interested,  will  not  be  disturbed.^^s  It  is  no 
defense  to  mandamus  to  compel  a  city  to  levy  a  tax  to  pay  bonds 
that  the  relator  owned  only  a  portion  of  the  issue,  as  the  other 
bondholders  may  assert  their  right  to  participate  in  the  fruits  of 
the  mandamus  in  a  proper  proceeding.224  An  application  for  a 
writ  of  mandate  to  compel  the  performance  of  some  act  in  which  a 
large  number  of  individuals  are  interested,  which  is  made  in  the 
name  of  the  people,  and  is  not  signed  by  the  attorney-general,  but 
by  an  attorney  of  the  relator,  will  not  be  dismissed  because  not 
made  in  the  name  of  some  one  interested,  if  the  attorney-general 
unites  in  the  brief  in  support  of  the  application.225  A  petition  for 
a  mandamus  to  compel  county  commissioners  to  declare  the  peti- 
tioner register  of  deeds  should  aver  affirmatively  that  a  vacancy 
existed  when  the  alleged  election  took  place.226  A  statement  in  a 
petition  against  a  controller  is  bad  if  it  fails  to  allege  that  there  is 
"money  not  otherwise  appropriated  by  law"  out  of  which  the  com- 
pensation in  question  is  to  be  paid.-^'^  In  an  application  for  a  writ 
of  mandate  to  compel  a  board  of  supervisors  to  levy  a  tax,  the 
county  into  whose  treasury  the  money  intended  to  be  raised  by  the 
tax  will  go  can  be  the  relator.228 

§  7089.  Pleadings  in  mandamus — Answer. — On  the  return  of 
the  alternative,  or  the  day  on  which  the  application  for  the  writ 

of    petition    for    writ    of    mandamus  227  Eedding  v.  Bell,  4  Cal.  333. 

against   public   officer,  to   compel  him  22s  People  v.  Board  of  Supervisors, 

to     perform    a     statutory     duty,     see  26  Cal.  641.     See,  also.  Supervisors  v. 

Schwanbeck    v.    People,    15    Colo.    64,  United  States,  4  Wall.  435,  18  L.  Ed. 

24  Pac.   575.  419.    As  to  when  a  petition  for  a  per- 

222  Cal.  Code  Civ.  Proc,  §  1086,  emptory  mandate  to   the   judge   of  a 

233  State   V.    Curler,   26    Nev.   347,  dis*-riet  court  to  enter  the  name  of  the 

67  Pac.  1075,  petitioner  as  an  attorney  of  record  in 

224  Territory  v.  City  of  Socorro,  a  cause  will  be  denied,  see  Herrington 
12  N.  Mex.  177,  76  Pac.  283.  v.  Sawyer,  36  Cal.  289.     For  petition 

225  People  v.  Board  of  Super-  for  mandamus  to  command  city  coun- 
visors,  36  Cal.  595.  For  averments  cil  to  direct  city  treasurer  to  pay  ex- 
necessary  in  petition  for  a  mandamus  penses  incurred  in  the  support  of 
to  a  county  treasurer  to  pay  county  schools,  see  State  v.  City  of  Ciu- 
warrants,  see  Connor  v.  Morris,  23  cinnati,  19  Ohio,  178.  For  petition 
Cal.  447.  For  sufficient  statement  in  for  mandamus  to  compel  a  county 
mandamus  on  declaring  the  result  of  treasurer  to  pay  a  warrant  previously 
an  election,  see  Calaveras  County  v.  issued  by  the  county  auditor,  see  Jones 
Brockway,  30  Cal.  325.  r,   Morgan,   67  Cal.   308,   7  Pac.   734. 

226  Rose  V.  Knox  County  Commis-  For  petition  to  compel  auditor  to 
sioners,  50  Me.  243.  allow  claim  of  petitioner,  see  Burke  v. 
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is  noticed,  the  party  on  whom  the  writ  or  notice  has  been  served 
may  answer  the  petition  under  oath,  in  the  same  manner  as  an 
answer  to  a  complaint  in  a  civil  action. 229  The  return  is  deemed 
controverted  without  a  reply. 23°  The  answer  of  a  board  of  super- 
visors should  be  in  form  the  answer  of  the  board  in  its  aggregate 
capacity.  And  the  fact  that  it  was  sworn  to  by  one  member  of 
the  board  does  not  make  it  his  answer;  nor  is  it  necessary  that  such 
answer  should  aver  that  the  board  by  resolution  adopted  it.  If 
two  answers  be  filed,  each  in  the  form  of  the  answer  of  the  board, 
the  court  may  ascertain  which  is  the  return  of  the  majority.23i 

§  7090.  Demurrer  to  answer. — On  the  trial,  the  applicant  is 
not  precluded  by  the  answer  from  any  valid  objection  to  its  suffi- 
ciency, and  may  countervail  it  by  proof,  either  in  direct  denial  or 
by  way  of  avoidance.232  Demurrer  cannot  rightfully  be  sustained 
if  the  answer  sets  up  any  defense  whatever.233  A  motion  for 
judgment  on  the  pleadings  is  equivalent  to  a  demurrer  to  the 
answer,  and  objections  which  are  required  to  be  taken  by  special 
demurrer  will  be  disregarded  on  such  motion.234  The  general  rule 
that  if  a  party  whose  duty  it  is  to  perform  some  act  bases  his 
refusal  to  perform  it  on  some  defect  in  the  proceedings  of  his  adver- 
sary, he  will  not  afterwards  be  permitted  to  allege  a  new  or  addi- 
tional defect,  does  not  apply  to  officers  whose  duties  are  governed 
by  law.225  II  being  in  contemplation  of  law,  the  superintendent  of 
schools,  on  demurrer  to  his  answer  being  sustained,  should  be  given 
time  in  which  to  order  a  new  census  to  be  taken,  and  set  it  up  by 
way  of  amended  and  supplemental  answer.236 

§  7091.  Proceedings  and  practice  on  mandamus — Affidavit. — 
It  must  be  issued  upon  the  verified  petition  of  the  party  beneficially 
interested.23'''    It  must  be  shown  distinctly  by  the  affidavits  that  the 

Edgar,  67  Cal.  182,  7  Pac.  488.    As  to  232  Cal.  Code  Civ,  Proc,  §  1091. 

answer  supplying   defects  in  petition,  233  Finley    v.    Territory,    12    Okla. 

see  Williard  v.  Dillard,  86  Cal.  154,  24  621,  73  Pac.  273. 

Pae.  940.  ^■34  People    v.     Board     of     Super- 

229  Cal.  Code  Civ.  Proc,  §  1089.  visors,   27   Cal.   665;    Ward   v.   Flood, 

230  State    v.    McQuade,    36    Wash.  48  Cal.  36,  17  Am,  Eep.  405. 
579,  79  Pae.  207.  235  Id. 

231  People  V.  Board  of  Super-  236  State  v.  Wedge,  27  Nev.  61,  72 
visors,  27  Cal.  665.     As  to  answer  of  Pac.  817. 

treasurer  on  demand  made  upon  him  237  Cal.    Code   Civ.   Proc,   §    1086; 

to  pay  a  warrant  drawn  by  the  audi-  People   v.   Pacheco.   29   Cal.   210;    Ex 

tor,  see  Keller  v.  Hyde,  20  Cal.  594;  parte  Fleming,  2  Wall.  759,  17  L.  Ed. 

Connor  v.  Morris,  23  Cal.  451.  924;    Ehy  v.  Board  of   Trustees,    87 
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possession  under  a  writ  of  restitution  was  acquired  under  the  par- 
ties, or  subsequent  to  the  filing  of  a  lis  pendens,  or  the  applications 
will  be  denied.238  When  mandamus  proceedings  are  instituted  to 
redress  a  private  wrong  or  enforce  a  private  right,  the  party  bene- 
ficially interested  should  be  named  as  plaintiff.-^^  The  affidavit 
upon  which  the  writ  is  issued  may  be  treated  as  a  complaint.-^*' 
The  writ  should  be  commenced  in  the  name  of  the  sovereign  power 
on  the  relation  of  the  party  aggrieved.-*^  If  the  writ  is  sought  for 
the  benefit  of  the  relator  alone,  the  fact  of  his  special  and  peculiar 
right  to  the  writ  must  be  made  to  appear  by  the  affidavit. 2^2  Jn  an 
application  for  mandamus  against  an  assessor  to  compel  him  to 
extend  special  taxes  levied  by  town  authorities,  the  town,  as 
relator,  is  the  proper  party.^^^ 

§  7092.  Demand  a  condition  precedent. — It  is  an  imperative 
rule  of  the  law  of  mandamus  that  previously  to  the  making  of  the 
application  to  the  court  for  the  writ,  to  command  the  performance 
of  a  particular  act,  an  express  and  distinct  demand  or  request  to 
perform  it  must  have  been  made  by  the  prosecutor  to  the  defendant, 
who  must  have  refused  to  comply  with  such  dem.and,  either  in 
direct  terms  or  by  conduct  from  which  a  refusal  can  be  conclu- 
sively implied — it  being  due  to  the  defendant  to  have  the  option  of 
either  doing  or  refusing  to  do  that  which  is  required  of  him  before 
an  application  shall  be  made  to  the  court  for  the  purpose  of  com- 
pelling him. 244  Mandamus  will  lie  to  compel  a  city  council  to  order 
a  special  election  for  mayor  to  fill  a  vacancy  without  prior  demand 
on  the  council  for  such  order  and  a  refusal  thereof,  the  duty 
enjoined  on  the  council  being  public  in  its  nature. ^^s    A  demand  on 

Cal.  163,  25  Pae.  240;   Hyatt  v.  Al-  243  Aggers  v.  People,  20  Colo.  348, 

len,   54   Cal.   353 ;    Peck   v.   Board   of  38    Pae.   386. 

Supervisors,  90  Cal.  384,  27  Pae.  301.  244  People  v.  Eomero,   18  Cal.   90; 

238  Fogarty  v.  Sparks,  22  Cal.  143.  Crandall  v.   Amador   County,   20   Cal. 

239  Smith  V.  Lawrence,  2  S.  Dak.  72;  Oroville  etc.  R.  R.  Co.  v.  Super- 
185,  49  N.  W.  7;  Howard  v.  City  of  visors,  37  Cal.  363.  See  Price  v. 
Huron,  5  S.  Dak.  539,  59  N.  W.  833,  Riverside  etc.  Co.,  56  Cal.  431;  People 
26  L.   R.   A.   493.  v.    Reis,    76    Cal.    269,    18    Pae.    309; 

240  McCrary  v.  Beaudry,  67  Cal.  Bnggeln  v.  Doe,  8  Ariz.  341,  76  Pae. 
120,    7    Pae.   264.  458;   Wilson  v.  Board  Directors  Vet- 

241  Collet  V.  Allison,  1  Okla.  42,  erans'  Home,  138  Cal.  67,  70  Pae. 
25  Pae.  516;  Rider  v.  Brown,  1  Okla.  1059. 

244,  32   Pae.  341;    State  v,  Carey,  2  245  Rizer  v.  People,  18  Colo.  App. 

N.  Dak.  36,  49  N.  W,  164.  40,   69   Pae.  315;    State  v.  Byrne,  32 

242  Id.  "Wash.  264,  73  Pae  394. 
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a  cftanty  treasurer  by  a  private  citizen  to  be  accorded  permission 
to  examine  "any  and  all  books  of  public  records  in  the  treasurer's 
office, ' '  was  too  general  to  be  the  basis  of  a  writ  of  mandate  against 
the  treasurer,246 

§  7093.  Determination. — Judgment  may  be  affirmed  as  to  the 
mandamus,  and  reversed  as  to  the  costs.-^''  In  mandamus  to  compel 
the  execution  of  a  sheriff's  deed,  the  proceeding  does  not  involve 
the  determination  of  a  right  or  interest  in  real  estate.  The  relator 
claims  only  an  official  document,  the  possession  of  which  will 
enable  him  to  assert  any  rights  he  may  have  acquired.  The  award- 
ing of  the  mandamus  cannot  determine  these  rights  or  in  any 
respect  the  interest  of  third  parties.^^s  On  a  petition  for  a  man- 
date, requiring  a  trial  judge  to  settle  and  certify  his  bill  of  excep- 
tions on  appeal  from  an  order  striking  from  the  files  affidavits  on 
motion  for  a  new  trial  because  of  irregularities  of  the  trial  judge, 
the  court  will  not  determine  any  conflict  in  the  evidence  as  to  such 
irregularities. ^'^^ 

§  7094.  Form  of  writ. — The  writ  may  be  either  alternative  or 
peremptory.  The  alternative  writ  must  command  the  party  to 
whom  it  is  directed  immediately  after  the  receipt  of  the  writ,  or  at 
some  other  specified  time,  to  do  the  act  required  to  be  performed,  or 
to  show  cause  before  the  court,  at  a  specified  time  and  place,  why 
he  has  not  done  so.^^o  The  alternative  writ  of  mandamus  formerly 
stood  for  a  complaint,  and  if  it  improperly  united  several  causes 
of  special  proceedings,  and  was  demurred  to  on  that  ground, 
the  relator  could  proceed  only  by  filing  an  amended  writ  containing 
the  cause  he  elected  to  pursue. ^^^  An  alternative  writ  directed  to 
the  mayor  and  to  the  clerk  of  a  city,  and  to  the  city  itself,  to  compel 
the  issuance  of  a  warrant  for  the  amount  of  a  judgment  recovered 
by  petitioner  against  the  city,  is  insufficient  if  it  does  not  allege  that 
the  judgment  has  been  satisfied  and  a  certified  transcript  thereof 
presented  to  the  defendants. 2^2  It  is  the  practice  of  the  supreme 
court  to  issue  an  order  to  show  cause  why  the  relief  should  not 

246  state  V.  Eeed,  36  Wash.  638,  78  Pac.  540;  People  v.  Vanhorn,  20 
79  Pac.  306.  Colo.  App.  215,  77  Pac.  978. 

247  McDougal    V.    Eoman,    2  Cal.  250  Cal.  Code  Civ.  Proc,  §  1087. 
80.  251  State  v.  Williams,  45  Or.  314, 

248  McMillan    v.    Eichards,    9  Cal.       77  Pac.  965,  67  L.  E.  A.  166. 

365,   70   Am,   Dec.   655.  252  Chapin    v.    City    of    Port    An- 

249  Gay  V.  Torrance,  145  Cal.  144,      geles,  31  Wash.  535,  72  Pae.  117. 
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be  graiited.253  The  peremptory  writ  must  be  in  a  similar  form, 
except  that  the  words  requiring  the  party  to  show  cause  why  he 
has  not  done  as  commanded  must  be  omitted  and  a  return-day 
inserted.254  The  writ  formerly  recited  all  the  facts  entitling  rela- 
tor to  have  the  act  done  for  which  he  asks.^^s  It  was  not  enough  to 
refer  to  the  petition  and  affidavits.^^s  The  command  of  the  writ 
must  be  according  to  the  duty.^^'''  The  writ  must  correspond  to 
the  order  directing  its  issue. ^^s  One  and  the  same  writ  cannot  be 
directed  to  two  several  townships.^^^  It  is  not  fatal  if  it  be 
directed  to  the  members  of  a  corporation,  instead  of  the  corpora- 
tion by  its  corporate  name.^^'^ 

§  7095.  Disobedience  of  writ. — When  a  peremptory  mandate 
has  been  issued  and  directed  to  any  inferior  tribunal,  corporation, 
board,  or  person,  if  it  appear  to  the  court  that  any  member  of 
such  tribunal,  corporation,  or  board,  or  such  person  upon  whom  the 
writ  has  been  personally  served,  has,  without  just  excuse,  refused 
or  neglected  to  obey  the  same,  the  court  may,  upon  motion,  impose 
a  fine  not  exceeding  one  thousand  dollars.  In  case  of  persistence  in 
a  refusal  of  disobedience,  the  court  may  order  the  party  to  be 
imprisoned  until  the  writ  is  obeyed,  and  may  make  any  orders 
necessary  and  proper  for  the  complete  enforcement  of  the  writ.^^^ 

§  7096.  Answer. — Grounds  of  defense,  to  be  considered,  must 
be  set  out  in  a  return  or  answer.^^s  After  the  alternative  writ  had 
issued,  the  complaint  or  petition  was  functus  officio,  and  could  not 
be  answered  or  demurred  to;  the  pleading  was  then  directed  to 
the  alternative  writ.  The  answer  to  the  petition  then  raised  no 
issue.2S3     Allegations  not   denied   are   deemed   admitted.^^*     A 

2-53  State  V.  Jumbo  Extension  Min.  260  Fuller    v.    Plainfield    Academic 

Co.,  30  Nev.  192,  94  Pae.  74.  School,   6   Conn.   532.      For   forms  of 

254  Cal.  Code  Civ.  Proc,  §  1087.  writ   of   mandamua   commanding   city 

255  Commercial  Bank  v.  Canal  council  to  direct  city  treasurer  to  pay 
Commissioners,  10  Wend.  25.  claims   allowed   by   school    board,    see 

256  Id.;  McLeod  v.  Scott,  21  Or.  State  v.  City  of  Cincinnati,  19  Ohio, 
94,  26  Pac.   1061,  29  Pac.  1;   Elliott  182. 

V.  Oliver,  22  Or.  44,  29  Pac.  1;  People  261  Cal.  Code  Civ.  Proc,  §  1097. 

V.  Supervisors,  15  Barb.  607.  262  State  v.  Yankey,  43  Wash.  15, 

257  People   V.   Supervisors,    1   Hill,      85  Pac.  990. 

50;  People  v.  Supervisors,  1  Hill,  362.  263  Chipman  v.  Forward,  41   Colo. 

258  Hawkins  v.   More,  3   Ark.  345.  442,  92  Pac.  913. 

259  State  V.  Chester  &  Evesham,  5  264  State  v.  Murphy,  ar  «»vr.  149, 
Halat.  (N.  J.  L.)  292.  85   Pac.   1004. 
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denial  merely  negativing  the  assertions  of  tlie  petition  is  suf- 
ficient to  permit  evidence  upon  the  issue  raised.-*^^ 

§  7097.  Return. — The  return,  to  be  sufficient,  must  show  a 
legal  justification  ;266  as  that  a  bill  of  exceptions  tendered  was  not 
a  true  bill.-^'^  When  objectionable,  the  judge  should  return  the 
causes  of  objection.^ss  In  a  return  to  a  mandamus  to  restore  a 
member  to  a  church,  the  power  of  those  to  expel  him  should  be 
stated.269  The  return  must  respond  to  the  allegations  of  the 
writ.2"<>  When  the  return  puts  in  issue  no  material  facts  affecting 
the  substantial  rights  of  the  parties,  the  court  may  hear  and  deter- 
mine the  case  upon  questions  of  law  alonc^'^'i  Under  the  code, 
issue  may  be  taken  on  the  truth  of  the  return ;  at  common  law,  the 
return  was  conclusive.2'5'2  The  return  may  be  amended.^'^^  Where 
in  mandamus  the  answer  was  not  verified  as  required,  but  respond- 
ent, on  his  attention  being  called  to  the  fact,  made  no  application 
to  amend,  the  answer  could  not  be  regarded  as  controverting  the 
facts  stated  in  the  petition.^'^^  The  proper  way  for  the  justices 
of  a  county  to  make  return  to  a  mandamus  is  for  them  to  convene, 
and,  a  majority  being  present,  to  fix  upon  the  facts  they  mean  i,o 
rely  on  by  way  of  defense,  and  appoint  some  one  of  their  body  \o 
make  affidavit,  and  to  do  all  other  things  required  by  the  proceed- 

§  7098.  Service  of  writ. — The  writ  must  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action,  except  when  otherwise 
expressly  directed  by  order  of  the  court.  Service  upon  a  majority 
of  the  members  of  any  board  or  body  is  service  upon  the  board  or 
body,  whether  at  the  time  of  the  service  the  board  or  body  was  in 
session  or  not.^'^^  Failure  to  serve  a  copy  of  the  petition  and  writ 
upon  the  opposite  party  as  required  by  rule  of  the  court,  is  ground 
for  dismissing  the  petition,  if  no  offer  is  made  to  comply  with  the 

265  Ferguson  v.  Board  of  Educa-  Dak.  539,  59  N.  W.  833,  26  L.  E.  A. 
tion,  7  Cal.  App.  568,  95  Pac.  165.  493. 

266  Burnet  v.  Auditor  etc.,  12  272  State  v.  Wilmington  Bridge 
Ohio,  54.  Co.,  3  Har.  540. 

267  state  V.  Todd,  4  Ohio,  351.  2i73  Springfield  v.  Hampden  County 

268  People    V.     Pearson,     2     Scam.  Commissioners,  10  Pick.  59. 

189,  33  Am.  Dec.  445.  274  People    v.    District    Court,    33 

269  Green  v.  African  Meth.  Church,      Colo.  77,  79  Pac.  1014. 

1  Sandf.  254.  275  Lander    v.    McMillan,    8    Jones 

270  Gorgas  v.  Blackburn,   14   Ohio,      L.  (N.  C.)  174. 

252.  276  Cal.    Code   Civ.   Proc,   §    1096; 

271  Howard  7.  City  of  Huron,  5  S.       Wash.  Bal.  Codes,  §  5766;   Taylor  v. 
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rule.2''^^  If  the  defendant  named  is  not  the  real  party  in  interest, 
such  party  must  be  named,  under  affidavit,  and  the  same  service 
and  proof  of  service  must  be  made  upon  all  the  real  parties  in 
interest.  2 '^8 

§  7099.  Motion  to  quash. — A  motion  to  quash  the  writ,  not 
setting  out  new  matter,  admits  the  truth  of  the  matter  in  the 
application,  and  will  not  raise  such  questions  for  reconsideration 
in  the  supreme  court.^'^^  Unless  defendant  raises  a  question  of 
jurisdiction,  an  answer  must  be  filed  in  the  first  instance,  and  not 
a  motion  to  quash;  for  such  a  motion  may  be  treated  as  an  answer 
admitting  the  facts  pleaded  by  plaintiff.^so  A  delay  of  four  years 
in  making  an  application  for  a  writ  of  mandamus  to  compel  a  court 
to  amend  a  statement  on  motion  for  a  new  trial,  and  an  addi- 
tional delay  of  two  years  after  the  alternative  writ  was  ordered 
before  it  was  issued,  authorize  the  court  issuing  it  to  quash  the 
writ  on  motion. ^si 

§  7100.  Demurrer  to  petition  or  writ. — Separate  demurrers  to 
the  affidavit  or  verified  petition  may  be  filed  by  the  different 
defendants.  It  is  better  practice  to  raise  any  objection  by  demurrer 
or  answer  than  by  motion  to  quash. ^  §2  if  one  answer  is  all  that  is 
required,  even  though  the  applicant  afterward  files  an  amended 
petition,2S3  then  one  demurrer  filed  runs  against  all  amended  peti- 
tions filed  therein,  in  so  far  as  it  is  applicable.^s^ 

§  7101.  Hearing. — The  writ  cannot  be  granted  by  default. 
The  case  must  be  heard  by  the  court,  whether  the  adverse  party 
"appears  or  not.^^^  ^pi^g  hearing  is  had  and  evidence  introduced 
under  the  regular  rules  of  evidence.^ss    If  no  answer  be  made,  the 

Burks,  6  Cal.  App.  225,  91  Pac.  814;  281  State    v.     District     Court,     29 

State  V.   Kendall,   44  Wash.  542,   87  Mont.  265,  74  Pac.  498. 

Pac.  821.  282  State  v.  Jumbo  Extension  Min. 

277  Coffey    V.    Grand    Council,    87  Co.,  30  Nev.  192,  94  Pac.  74. 

Cal.  367,  25  Pac.  547.  283  Ariz.    Rev.    Stats.     1901,    par. 

278  Connolly  v.  Woods,  13  Idaho,  1367;  Leatherwood  v.  Hill,  10  Ariz. 
591,  92  Pac.  573.  243,    89    Pac.    521. 

279  State  V.  Ledwidge,  27  Mont.  284  Leatherwood  t.  Hill,  10  Ariz. 
197,  70  Pac.  511.  243,  89  Pac.  521. 

280  Wilson's      Okla.     Kev.      Stats.,  285  Cal.  Code  Civ.  Proc,  §  1088. 

§  4892 ;  Beadles  v.  Fry,  15  Okla.  428,  286  San    Luis     Obispo     County     v. 

82  Pac,  1041,  2  L.  E.  A.  (N.  S.)  Gage,  139  Cal.  398,  73  Pac.  174; 
855.  Prench  v.  State  Senate,  146  Cal.  604. 
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case  must  be  heard  on  the  papers  of  the  applicant.  If  the  answer 
raises  only  questions  of  law,  or  puts  in  issue  immaterial  statements, 
not  affecting  the  substantial  rights  of  the  parties,  the  court  must 
proceed  to  hear  or  fix  a  day  for  hearing  the  argument  of  the 
case.^sT  In  such  case  the  court  may  hear  and  determine  the  matter 
on  the  pleadings.288  If  a  material  question  of  fact  be  raised  by 
the  answer,  the  court  may,  in  its  discretion,  order  it  tried  by  a  jury, 
and  postpone  the  arg-ument  until  the  trial  can  be  had  and  the  ver- 
dict certified  to  the  court.  The  question  must  be  distinctly  stated 
in  the  order  for  trial,  and  the  county  designated  where  the  trial 
shall  be  had.^^^  In  mandamus  to  compel  the  state  board  of  exam- 
iners to  audit  a  claim  against  the  state,  it  was  the  duty  of  the 
court  to  find  on  all  the  facts  at  issue,  including  the  affii-mative 
allegations  of  the  answer  which  were  material  and  constituted  a 
good  defense  to  the  action.-^*^  The  court,  in  mandamus  to  compel 
the  clerk  to  print  the  name  of  one  of  the  candidates  so  excluded 
on  the  ballot,  had  jurisdiction  to  decide  the  entire  controversy, 
and  require  the  printing  of  names  of  all  the  candidates  so  erro- 
neously excluded.291 

§  7102.  Judgement. — If  judgment  be  given  for  the  applicant, 
he  may  recover  the  damages  he  has  sustained,  as  found  by  the  jury, 
or  as  may  be  determined  by  the  court  or  referee,  upon  a  reference 
to  be  ordered,  together  with  costs;  and  for  such  damages  and  costs 
an  execution  may  issue;  and  a  peremptory  mandate  must  also  be 
awarded  without  delay.^^^  A  judge  against  whom  a  mnndamus  is 
granted  is  not  liable  in  damages  to  plaintiff,  providing  that,  on 
judgment  for  the  applicant,  he  may  recover  damages  which  he  has 
sustained  and  cOsts.^^^  q^  judgment  for  plaintiff  in  mandamus,  he 
may,   in  the  same   proceeding,   recover   such   damages  as  he  has 

80  Pac.  1031,  69  L.  R.  A.  556;  State  290  San    Luis     Obispo     County    ▼. 

V.    District    Court,   26   Mont.   372,   68  Gage,  139  Cal.  398,  73  Pac.  174. 

Pac.   465;    State  v.   Board   of   Dental  291  State  v.  Weston,  27  Mont.  185, 

Examiners,    38    Wash.    325,    80    Pac.  70  Pac.   519;    People  v.   Vauhorn,   20 

544.  Colo.  App.  215,  77  Pac.   978. 

287  Cal.  Code  Civ.  Proc,  §  1094.  292  Cal.    Code   Civ.    Proc,    §    1095. 

288  Town  of  Hayward  v.  Pimental,  See,  also,  same  code,  §  1090.  As  to 
107  Cal.  3S6,  40  Pac.  545.  judgment    in    mandamus    proceedings, 

289  Cal.  Code  Civ.  Proc,  §  1090;  see  Price  v.  Riverside  etc.  Co.,  56  Cal. 
Idaho  Rev  Stats.  1887,  §  4982;  Nelson  431;  Johnson  v.  Supervisors,  65  Cal. 
V.  Steele,  12  Idaho,  762,  88  Pac.  95;  481,  4  Pac.  463. 

Hewel  V.  Hogin,  3  CaL  App.  248,  84  293  Hill  v.  Morgan,  9  Idaho,  777, 

Pae.   1002.  76   Pac.   765. 
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actually  sustained  through  the  wrongdoing  of  a  defendant.^^*  A 
city  council  cannot,  after  the  service  of  an  alternative  writ  of  man- 
damus ordering  it  to  levy  a  tax  for  a  certain  purpose,  hy  making 
the  annual  levy  and  omitting  therefrom  the  levy  which  it  has 
ordered  to  make,  defeat  the  mandamus  proceeding;  and  where  it 
attempts  to  do  so,  it  is  competent  for  the  court  to  compel  it  to 
reconvene  and  correct  the  levy,  or  add  an  additional  levy  sufficient 
to  pay  the  claim.^^s  A  disobedience  of  a  peremptory  mandate  may 
be  punished  by  fine  not  exceeding  one  thousand  dollars;  and  if  the 
refusal  to  obey  the  writ  is  persisted  in,  the  court  may  order  the 
party  to  be  imprisoned  until  the  writ  is  obeyed,  and  may  make 
any  orders  necessary  and  proper  for  the  complete  enforcement  of 
the  writ.296 

§  7103.  New  trial. — The  motion  for  new  trial  must  be  made 
in  the  court  in  which  the  issue  of  fact  was  tried.^^'^  If  no  notice 
of  a  motion  for  a  new  trial  be  given,  or  if  given,  be  denied,  the 
clerk,  within  five  days  after  the  rendition  of  the  verdict  or  denial 
of  the  motion,  must  transmit  to  the  court  in  which  the  application 
for  the  writ  is  pending  a  certified  copy  of  the  verdict  attached  to 
the  order  of  trial ;  after  which  either  party  may  bring  on  the  argu- 
ment of  the  application,  upon  reasonable  notice  to  the  adverse 
party.2^* 

§  7104.  Violation  of  mandamus. — A  judge  of  a  lower  court  is 
bound  by  the  alternative  writ  until  the  remittitur  from  the  higher 
court  releasing  him  is  filed  in  the  lower  court;  and  setting  the  cause 
for  hearing  prior  to  such  time,  even  though  it  be  after  the  applica- 
tion has  been  denied  by  the  higher  court,  is  a  technical  contempt.^^^ 
The  secretary  of  a  corporation  resigning  after  the  hearing  is  set  for 
trial  is  not  guilty  of  contempt  for  failure  to  obey  the  peremptory 
writ  and  submit  the  books  of  the  corporation  for  inspection,  he  not 
then  being  secretary.  But  his  resignation  should  be  for  good  cause, 
and  not  to  avoid  the  court's  order.^°°  A  temporary  secretary,  tak- 
ing the  place  of  the  regular  secretary  prior  to  his  service  by  per-- 
emptory  writ  of  mandate,  not  being  a  party  to  the  proceeding, 

2194  McClure  v.  Scales,  64  Kan.  282,  2i98  Cal.  Code  Civ.  Proc,  §  1093. 

67  Pac.  856.  299  Noel  v.  Smith,  2  Cal.  App.  158, 

295  City  Council  v.  Board  of  Com-  83  Pac.  167. 
missiocers,  33  Colo.  1,  77  Pac.  858.  300  Egilbert    v.    Superior    Court,    6. 

290  Cal.  Code  Civ.  Proc,  §  1097.  Cal.  App.  190,  91  Pac.  748. 

297  Cal.  Code  Civ.  Proc,  §  1092. 
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will  not  be  guilty  of  contempt  for  failure  to  submit  the  corporate 
books  for  inspection.^oi 

§  7105.  Mandamus — Miscellaneous. — In  an  application  to  the 
supreme  court  for  maiidamus,  no  alternative  writ  will  be  issued, 
unless  the  allegations  in  the  petition  therefor  make  out  a  prima 
facie  case  for  the  issuance  of  a  peremptory  writ.^*'^  ^^  alternative 
writ  of  mandamus  was  quashed  because  it  appeared  that  the  motion 
for  a  new  trial,  which  it  directed  the  district  judge  to  decide,  was 
not  pending  before  him  for  decision.303  Mandamus  will  not  lie 
to  compel  action  on  the  part  of  an  inferior  court  until  it  is  made 
clearly  to  appear  that  such  inferior  court  has  been  regularly  and 
properly  moved  to  take  the  required  action,  and  has  unwarrant- 
ably refused  to  act.^*^^  It  will  not  lie  to  compel  a  judge  to  settle 
a  statement  of  facts,  when  he  has  not  refused  to  do  so,  but  has 
continued  the  matter  until  he  could  have  an  opportunity  to  examine 
the  statement  and  the  objections  thereto. ^"^  Nor  will  it  lie  to  com- 
pel the  court  to  enter  a  nunc  pro  tunc  order  substituting  one  attor- 
ney for  another  in  a  pending  action  ;""*5  nor  to  compel  the  board  of 
school  examiners  of  a  county  to  issue  a  teacher's  certificate  to  an 
applicant  entitled  thereto,  a  remedy  in  such  case  being  provided  by 
statute.^"'^  An  order  of  a  superior  court  refusing  a  writ  of  man- 
date is  a  final  judgment,  from  which  an  appeal  may  be  taken.^"* 


FORMS— MANDAIMUS. 

§  7106.    Petition  for  writ  of  mandamus — Outline  form. 

Form  No.  1884. 
[Title.] 

To  the  Hon,  .  .  . ,  Judge  of  said  Court  in  and  for  said  .  .  .  County : 

The  petition  of  C.  D.,  of  .  .  . ,  in  the  county  of  ... ,  state  of 

.  .  . ,  respectfully  alleges  :*    [Allege  fully  the  facts  showing  that 

301  Banter  v.  Superior  Court,  6  Cal.  304  State  v.   Hunter,  4  Wash.  651, 
App.  lyo,  91  Pac.  749.  30  Pac.  642,  32  Pac.  294. 

302  Parrish   v.   Reed,  2  Wash.  491,  ."05  State    v.     Superior     Court,     13 
27  Pac.  230,  28  Pac.  372.  Wash.  514,  43  Pae.  636. 

303  State     V.     Judge     of     District  306  State    v.    Langley,     13     Wash. 
Court,  3   N.  Dak.  43,  53   N.  W.   433.  636,  43  Pac.  875. 

As   to   waiver   of  objections  to   alter-  307  State  v.  Hitt,  13  Wash.  547,  43 

native    writ,    see    State    v.    Moss,    13  Pac.  638. 

Waph.     42,    42     Pac.     622,    43    Pac.  308  People    v.    Thompson,    66    Cal. 

373.  398,  5  Pac.  686. 
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the  officer  to  whom  the  writ  is  to  be  directed  is  charged  with  the 
performance  of  a  specific  legal  duty;  that  the  circumstances  have 
arisen  which  make  it  incumbent  on  the  ofiScer  to  at  once  discharge 
the  duty;  that  he  refuses  to  do  so;  and  that  there  is  no  other 
adequate  and  speedy  remedy  for  such  refusal.] 

Wherefore,  the  petitioner  prays  judgment,  that  a  peremptory 
writ  of  mandamus  issue  out  of  this  court  commanding  the  said 
[name  officer]  to  [state  precise  duty  to  be  performed]  ;  and  for 
such  other  judgment  or  order  as  may  be  proper. 

G.  H.,  Attorney  for  Petitioner. 

[Add  verification  as  in  case  of  a  pleading.] 

§  7107.  Petition  for  mandamus  against  officers  of  city,  to  com- 
pel levy  of  tax  to  pay  judgment. 

Form  No.  1885. 

[Proceed  as  in  the  last  preceding  form  to  the  star  (*),  and 
continue:]  That  the  city  of  ...  is  a  municipal  corporation  organ- 
ized and  existing  under  the  laws  of  the  state  of  ... ,  and  that 
the  defendants  are  the  officers  of  said  corporation  authorized  by 
law  to  levy  and  collect  taxes  for  and  on  behalf  of  said  corporation ; 
that  on  the  .  ,  .  day  of  ... ,  19  .  . ,  the  plaintijEf  recovered  a 
judgment  in  this  court  [or  name  court]  against  said  city,  upon 
a  negotiable  bond  issued  by  it,  for  the  sum  of  .  .  .  dollars  and 
costs ;  that  on  the  .  .  .  day  of  ... ,  19  .  . ,  an  execution  was 
issued  on  said  judgment  and  returned  wholly  unsatisfied,  no  prop- 
erty of  said  corporation  being  found  on  which  to  levy  the  same; 
that  it  became  the  duty  of  the  defendants  on  or  before  the  .  .  . 
day  of  .  .  , ,  19  .  , ,  to  levy  a  sufficient  tax  upon  the  taxable  prop- 
erty of  said  city  to  pay  the  said  judgment,  with  interest  and  costs; 
that  on  the  .  .  .  day  of  ... ,  19  .  . ,  the  plaintiff  served  upon 
said  defendants  a  written  demand  that  they  levy  such  tax,  but  that 
they  have  wholly  neglected  and  refused  to  do  so;  that  plaintiff 
is  the  owner  of  the  judgment  herein  referred  to,  and  is  greatly 
damaged  and  hindered  in  the  collection  of  said  judgment  by  said 
neglect  and  refusal. 

Wherefore,  the  plaintiff  prays,  that  a  writ  of  mrandamus  issue 
commanding  said  defendants  forthwith  to  levy  and  collect  a  suffi- 
cient tax  to  pay  the  said  judgment,  with  interest  and  costs,  together 
with  the  costs  of  this  action,  and  pay  the  same  to  the  plaintiff. 

[Add  verification  as  in  case  of  a  pleading.] 


'■I 
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§  7108.    Order  that  alternative  writ  issue. 

Form  No.  1886. 
State  op"  .  .  , 

.  .  .  Court  for  .  .  .  County. 

State  ex  reL  CD.,  petitioner, 

V. 

L.  M.,  [give  title  of  office] 

Defendant. 

On  reading  and  filing  the  verified  petition  of  C.  D.,  and  on 
motion  of  G.  H.,  attorney  for  the  petitioner,  let  an  alternative  writ 
of  mandamiLS  issue  out  of,  and  under  seal  of,  this  court,  to  L.  M., 
[give  title  of  ofiice],  commanding  him  that  he  [here  specify  fully 
the  duty  to  be  performed]  ;  or  that  in  default  thereof  he  show 
cause  before  the  circuit  court  for  .  .  .  county,  at  a  .  .  .  term 
thereof,  to  be  held  at  the  courthouse  in  the  city  of  .  .  . ,  in  said 
county,  at  the  opening  of  court  on  said  day,  or  as  soon  thereafter 
as  counsel  can  be  heard,  why  he  has  not  done  so,  by  due  return  to 
said  writ;  and  let  a  copy  of  said  petition  be  served  on  said  L.  M., 
with  such  writ. 

[Date.]  J.  K.,  Judge. 

§  7109.  Notice  of  motion  to  quash  alternative  writ  of  man- 
damus. 

Form  No.  1887. 
[Title.] 

Take  notice,  that  L.  M.,  the  defendant  above  named,  will  move 
the  court  at  a  term  thereof  to  be  held  at  the  courthouse  in  the  city 
of  .  .  . ,  in  said  county,  on  the  .  .  .  day  of  .  .  . ,  19  .  . ,  at  the 
opening  of  court  on  that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  to  quash  the  alternative  writ  of  mandamus  issued  herein, 
for  the  reason  that  neither  the  petition  herein  nor  said  alternative 
writ  states  facts  showing  that  said  C.  D.  is  entitled  to  a  writ  of 
viandamus  as  prayed.  ^  ^^  Attorney  for  Defendant. 

To  G.  H.,  Esq.,  Attorney  for  Petitioner. 

§  7110.    Alternative  mandamus. 

Form  No.  1888. 
[Title.] 

The  People  of  the  State  of  California  to  [the  tribunal,  corporation, 
board,  or  person  to  whom  it  is  directed],  greeting: 
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Whereas,  it  manifestly  appears  to  us  by  the  petition  of  the 
said  A.  B.,  the  petitioner  and  the  party  beneficially  interested 
herein,  that  [state  generally  the  allegation  against  the  party  to 
whom  it  is  directed],  and  that  there  is  not  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  law: 

Therefore,  we  do  command  you,  that  immediately  after  the 
receipt  of  this  writ  you  do  [the  act  required  to  be  performed],  or 
that  you  show  cause  before  this  court,  at  the  courtroom  thereof  in 
the  [city  hall]  in  the  .  .  .  county  of  .  .  . ,  on  the  .  .  .  day  of  ... , 
19  .  .,  at  the  opening  of  the  court  on  that  day,  why  you  have 
not  done  so. 

Let  due  service  hereof  together  with  a  copy  of  said  petition  be 
made  upon  the  persons  to  whom  this  writ  is  hereinabove  directed, 
without  delay. 

Witness,  the  Hon  J.  P.,  judge  of  our  superior  court  of  the  state 
of  California,  at  the  .  .  . ,  in  the  .  .  .  county  of  .  ,  . ,  and  the  seal 
of  said  court,  this  .  .  .  day  of  .  .  . ,  19  .  . . 


§  7111.    Peremptory  mandamus. 

Form  No.  1889. 
[Title.] 

The  People  of  the  State  of  California  to  [the  tribunal,  corporation, 

board,  or  person  to  whom  it  is  directed],  greeting: 

Whereas,  it  manifestly  appears  to  us  by  the  petition  of 
A.  B.,  the  petitioner  and  the  party  beneficially  interested  herein, 
that  [state  generally  the  allegation  against  the  party  to  whom  it 
is  directed],  and  that  there  is  not  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law: 

Therefore,  we  do  command  you,  that  immediately  after  the  receipt 
of  this  writ  you  do  [the  act  required  to  be  performed].  And  of 
this  writ,  and  what  you  have  done  thereunder,  make  due  return 
on  or  before  the  .  .  .  day  of  .  .  . ,  19  .  . . 

Witness,  the  Hon.  J.  P.,  judge  of  the  superior  court  of  the  state 
of  California,  at  the  courthouse  in  the  .  .  .  county  of  ... ,  and 
the  seal  of  said  court,  this  .  .  .  day  of  .  .  . ,  19  .  . . 

J.  K.,  Clerk. 
By  L.  M.,  Deputy  Clerk. 
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§  7112.    Notice  of  the  application. 

Form  No.  1890. 
To  ...  : 

You  are  hereby  notified,  that  .  ,  .  will  apply  to  the  superior 
court  within  and  for  the  county  of  .  .  . ,  on  the  .  .  .  day  of  ... , 
19.  .,  at  the  hour  of  .  ,  .  m.,  on  said  day,  or  as  soon  thereafter  as 
council  can  be  heard  in  the  courtroom  of  Department  No.  ...  of 
said  court  for  a  writ  of  mandaimis  to  issue  against  you,  command- 
ing you  [here  state  the  prayer  of  the  petition,  and  so  much  of  the 
facts  as  show  what  the  party  is  required  to  do]. 

And  you  are  further  notified  that  said  application  will  be  made 
upon  the  verified  petition  of  said  applicant,  a  copy  of  which  is 
herewith  served  upon  you. 

To  [name  parties  to  whom  directed.] 

[Date.]  [Signature.] 

§  7113.    Return  to  alternative  writ  of  mandamus. 

Form  No.  1891. 
[Title.] 

I,  L.  M.,  [title  of  office],  do  hereby  make  return  to  the  alternative 
writ  of  mandmniis  hereto  annexed;  and  for  cause  why  I  have  not 
and  cannot  lawfully  do  the  things  therein  commanded,  I  respect- 
fully represent  and  show  to  the  honorable  court : 

That  [here  set  forth  the  facts  constituting  the  defense  as  in  a 
pleading] . 

All  of  which  is  respectfully  submitted. 

L.  M.,  [official  title]. 

E.  F.,  Attorney  for  Defendant. 

[Add  verification  as  in  case  of  a  pleading.] 


§  7114.    Demurrer  to  return  to  alternative  writ  of  mandamus. 

Form  No.  1892. 
[Title.] 

The  relator  herein  demurs  to  the  return  of  L.  M.  to  the  alterna- 
tive writ  of  mandamus  issued  in  this  cause,  on  the  ground  that  it 
appears  upon  the  face  thereof  that  the  same  does  not  state  facts 
sufficient  to  constitute  a  defense,  nor  show  any  cause  for  not  obey- 
ing said  writ. 

G.  H.,  Attorney  for  Relator. 
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§  7115.    Relator's  answer  to  return. 

Form  No.  1893. 
[Title.] 

The  above-named  relator,  by  G.  H.,  his  attorney,  answering  the 
return  of  L.  M.,  defendant,  to  the  alternative  of  rrtandanius  herein: 

Denies  that  [denying  such  allegations  as  it  is  desired  to  put  in 
issue]. 

And  to  further  answer  said  return,  the  relator  alleges  [allege 
any  new  matter  by  way  of  avoidance  of  the  facts  stated  in  the 
return]. 

G.  H.,  Attorney  for  Eelator. 

[Add  verification  as  in  case  of  pleading.] 

§  7116.    Peremptory  writ  of  mandamus. 

Form  No.  1894. 
[Title.] 

The  State  of  ...  to  L.  M.,  [give  official  title],  greeting: 

Whereas,  upon  trial  of  the  issues  in  the  above-entitled  action,  this 
court  has  duly  found  and  adjudged  that  [here  recite  the  facts  found 
showing  the  defendant's  duty  to  act]  : 

Nevertheless  you  have  unjustly  refused,  and  still  do  refuse,  to 
[specify  act  refused  to  be  done],  to  the  manifest  injury  of  the  said 
relator,  as  we  have  found  and  adjudged: 

Now,  therefore,  we,  being  willing  that  speedy  justice  should  be 
done  in  this  behalf  to  him,  the  said  C.  D.,  do  command  and  enjoin 
you,  that  immediately  after  receipt  of  this  writ  you  [here  specify 
act  required]  ;  and  we  do  also  command,  that  you  make  known 
to  us  before  our  .  .  .  court  in  and  for  the  county  of  .  .  . ,  at  .  .  . , 
on  the  .  .  .  day  of  .  .  . ,  19. .  ,  how  you  shall  have  executed  this 
writ ;   and  have  you  then  and  there  this  writ. 

Witness,  etc. 
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CHAPTER  CLVn. 


PROHIBITION. 

§  7117.  In  general, — The  writ  of  prohibition  is  the  counter- 
part of  the  writ  of  mandate.  It  arrests  the  proceedings  of  any 
tribunal,  corporation,  board,  or  person,  whether  exercising  func- 
tions judicial  or  ministerial,  when  such  proceedings  are  without, 
or  in  excess  of,  the  jurisdiction  of  such  tribunal,  corporation, 
board,  or  person.^  Prohibition  is  a  writ  for  preventive  relief,  and 
is  not  a  writ  of  review;  nor  will  it  serve  as  a  second  appeal,  after 
the  adverse  determination  of  the  only  appeal  given  by  statute.^ 
The  writ  of  prohibition  authorized  by  section  9  of  article  5  of 
the  constitution  of  Idaho  is  the  writ  of  prohibition  known  and 
recognized  at  common  law.^  At  common  law  it  was  issued  by 
a  superior  court  to  the  judge  and  parties  to  a  suit  in  an  inferior 
court,  commanding  them  to  cease  from  the  prosecution  of  the 
same,  upon  a  suggestion  that  the  cause  originally,  or  some  col- 
lateral matter  arising  therein,  does  not  belong  to  that  jurisdic- 
tion, but  to  the  cognizance  of  some  other  court.*  A  court  having 
jurisdiction  to  issue  the  writ  has  no  discretion  to  refuse  it,  when 
demanded  by  the  real  party  in  interest  in  a  proper  case.^  It 
may  also  be  issued  when,  having  jurisdiction,  the  court  has 
attempted  to  proceed  by  rules  differing  from  those  which  ought 
to  be  observed,  or  when  by  the  exercise  of  its  jurisdiction  the 
inferior  court  would  defeat  a  legal  right.^  It  may  be  issued  by 
any  court  except  police  or  justices'  courts  to  an  inferior  tribunal, 

1  Cal.  Code  Civ.  Proc,  §  1102;  Court,  45  Wash.  248,  88  Pac.  207. 
Idaho  Rev.  Codes,  §  4994;  Bragow  v.  3  Stein  v.  Morrison,  9  Idaho,  426, 
Gooding,  14  Idaho,  288,  94  Pac.  438;       75  Pac.   246. 

Raine    v.    Lawlor,    1    Cal.    App.    483,  4  Shars.  Bl.  Com.  112.     As  to  pow- 

82    Pac.    688;     Brobeck    v.    Superior  er   to    issue   writ    of    prohibition,    see 

Court,  152  Cal.  289,  92  Pac.  646.    See  Rickey  v.  Superior  Court,  59  Cal.  661 ; 

Maurer     v.     Michell,     53     Cal.     289;  Mclnerney  v.  Denver,  17  Colo.  302,  29 

Havemeyer  v.  Superior  Court,  84  Cal.  Pac.  516;  Singer  Mfg.  Co.  v.  Pratt,  20 

327,    18    Am.    St.    Rep.    192,   24    Pac.  Fla.  122 ;  Connecticut  River  R.  R.  Co. 

121,     10    L.    R.  A.     627;     White     v.  v.  Franklin  County  Commissioners,  127 

Superior  Court,  110   Cal.  54,  42   Pac.  Mass.  58,  34  Am.  Rep.  338. 

471 ;  Dakan  v.  Superior  Court,  2  Cal.  ^>  ITavemeyer  v.  Sunerior  Court,  84 

App.  52,  82  Pac.   1129.  Cal.  327,  18  Am.  St.  Rep.  192,  24  Pac. 

2  Valentine  v.  Police  Court,  141  Cal.  l:il,  lU  L.  R.  A.  627. 

615,  75  Pac.  336;    State  v.   Superior  6  BuUer  N.  P.  219;  2  Ch.  Pr.  355. 
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or  to  a  corporation,  board,  or  person,  in  all  cases  where  there 
is  not  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  It  is  issued  upon  the  verified  petition  of  the  per- 
son beneficially  interested^  The  writ  will  lie  to  prevent  the  exer- 
cise of  unauthorized  power  by  an  inferior  tribunal  in  cases  where 
it  has  jurisdiction  as  well  as  where  it  has  not.^, 

§  7118.  Person  interested. — Where  a  criminal  charge  of  libel 
is  pending  in  a  justice's  court,  on  the  complaint  of  the  person 
libeled,  such  person  has  no  such  beneficial  interest  in  the  charge 
as  will  entitle  him,  under  section  1103  of  the  California  Code  of 
Civil  Procedure,  authorizing  the  writ  of  prohibition  to  issue  upon 
the  application  of  the  person  beneficially  interested,  to  apply  for 
prohibition  to  prohibit  a  police  justice  from  taking  jurisdiction 
of  the  charge  upon  the  complaint  of  other  parties.^ 

Prohibition  may  be  granted  on  the  application  of  either  of  the 
parties  litigant  in  the  inferior  tribunal.^®  Independently  of  the 
statute,  it  would  seem,  both  upon  principle  and  authority,  that 
no  personal  interest  in  the  proceedings  sought  to  be  prohibited 
need  be  shown  by  the  relator  or  petitioner  to  warrant  the  appli- 
cation, and  the  writ  may  be  granted  upon  the  application  of  a 
stranger  to  the  record.  The  governing  principle  in  such  cases  is 
that  by  proceeding  without  or  in  excess  of  its  jurisdiction  the 
court  is  chargeable  with  a  contempt  of  the  sovereign  as  well  as 
a  grievance  to  the  party  injured. ^^  A  writ  of  prohibition  to  pro- 
hibit the  court  from  further  proceeding  in  the  matter  of  the 
removal  of  officers  of  a  corporation  may  be  brought  in  the  name 
of  the  corporation. 12  Section  1103  of  the  California  Code  of 
Civil  Procedure  provides  that  the  writ  shall  issue  on  the  applica- 
tion of  "the  person  beneficially  interested."  It  seems  that  the  word 
"person,"  as  here  used,  is  restricted  to  the  parties  to  the  record 
and  unquestionably  a  beneficial  interest  must  be  shown  in  the  peti- 
tioner.i2a  Prohibition  lies  as  well  against  a  court  of  chancery  as  of 
law;  and  where  such  court  has  exceeded  its  powers  in  the  ap- 

7  Cal.  Code  Civ.  Proc,  §  1103.  See,  Pac.  854;  Kitts  v.  Superior  Court,  5 
also,  Sweet  v.  Hulbert,  51  Barb.  312 ;       Cal.  App.  462,  90  Pac.  977. 

People    V.    Clute,    42    How.    Pr.    157;  10  Clapham  v.  Wray,  12  Mod.  423. 

People  V.  District  Court,  29  Colo.  83,  ll  See  High's  Extraordinary  Legal 

66  Pac.   1068.  Eemedies,   §   779,  and   cases  cited. 

8  See  Quimbo  Appo  ▼.  People,  20  12  Chollar  Min.  Co.  v.  Wilson,  66 
N.  Y.  550.  Cal.  374,  5  Pac.  670. 

t  Gage  T.   Fritz,   137   Cal.   108,   69  12a  Gage  v.  Fritz,  137  Cal.  108,  69 

Pac.  854. 
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pointment  of  a  receiver,  prohibition  has  been  granted  to  restrain 
it  from  proceeding  under  the  order  of  appointment. ^^  It  should 
clearly  appear  that  the  inferior  tribunal  is  actually  proceeding 
or  about  to  proceed  in  some  matter  over  which  it  has  no  rightful 
jurisdiction.^*  The  writ  will  not  issue  to  prevent  a  superior  court 
from  entertaining  an  appeal  from  a  justice's  court  where  the 
amount  in  dispute  is  less  than  two  hundred  dollars,i^  but  will 
lie  in  ease  the  appeal  is  not  perfected. ^^  The  acts  which  show 
this  must  be  set  out  in  the  application  for  the  writ.^'^  And  it 
must  appear  from  the  petition  for  the  writ  that  there  is  some 
threatened  injury  for  which  the  petitioner  has  no  other  adequate 
remedy.^*  The  writ  will  issue  only  when  there  is  no  plain,  speedy, 
and  adequate  remedy  at  law.^^  It  is  never  allowed  to  supersede 
the  ordinary  functions  of  an  appeal  or  writ  of  error.^o 

§  7119.  Recurring  injury. — An  order  continuing  in  force  an 
attachment  pending  appeal  is  not  a  full,  complete,  and  accom- 
plished judicial  act,  but  is  a  recurring  injury,  which  may  be 
prohibited.21 

§  7120.  Excess  of  jurisdiction. — To  authorize  the  issuance  of 
a  writ  of  prohibition,  there  must  be  an  excess  of  jurisdiction  in 
an  absolute  sense,  and  not  an  erroneous  exercise  of  power  ;22  as 
where  a  superior  court  attempts  to  try  a  defendant  for  murder, 
upon  his  second  trial,  after  an  appeal  from  a  trial  and  conviction 
for  manslaughter  for  the  same  offense. ^s  The  exercise  of  judicial 
and  ministerial  power  must  be  distinguished.  For  an  excess  of 
the  former  the  writ  will  lie,  while  for  the  latter  it  willnot;  as  to 
restrain  the  issuing  of  an  execution,  or  to  restrain  a  ministerial 

13  Ex  parte  Smith,  23  Ala.  94.  108,   13   Pac.    87 ;    People  v.   Hills,   5 

14  Hopkins  v.  Superior  Court,  136  Utah,  410,  16  Pac.  405;  Agassiz  v. 
Cal.  552,  69  Pac.  299;  People  v.  Dis-  Superior  Court,  90  Cal.  101,  27  Pac. 
trict  Court.  29  Colo.  277,  93  Am.  St.  49;  Mclnerney  v.  City  of  Denver,  17 
Rep.  61,  68  Pac.  224;   People  v.  Dis-  Colo.   302,  29  Pac.  5i6. 

trict  Court,  33  Colo.  293,  80  Pac.  908;  20  Powelson   v.   Lockwood,   82    Cal. 

Parker   v.    Superior   Court,   25   "Wash.  613,   23   Pac.   143;    Walcott  v.   Wells, 

544,  66  Pac.  154.  21  Nev.  47,  52,  37  Am.  St.  Rep.  478, 

15  State     V.     Superior     Court,     31  24  Pac.  367,  9  L.  R.  A.  59. 

Wash.  96.  71  Pac.  722.  21  Primm  v.  Superior  Court,  3  Cal. 

16  Lane  v.   Superior   Court,  5   Cal.       App.  208,  84  Pac.  786. 

App.   762,  91   Pac.  405.  22  People  v.  Whitney,  47  Cal.  584; 

17  Prignitz  V.  Fischer,  4  Minn.  366.       Reclamation      District      v.      Superior 

18  Harris  v.  Brooker,  8  Wash.  138,       Court,  151  Cal.  263,  90  Pac.  545. 

35  Pac.  599.  23  Huntington  v.  Superior  Court,  5 

19  Ducheneau   v.   Ireland,   5   Utah,      CaL  App.  288,  90  P.ac.  141. 
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officer  from  the  execution  of  process  in  his  hands.^*  The  legisla- 
ture cannot  extend  or  enlarge  the  office  of  the  writ  of  prohibition, 
so  as  to  include  ministerial  funetions.^s  If  an  indictment  states 
an  offense,  of  which  the  court  has  no  jurisdiction  further  action 
may  be  prohibited.^^  Prohibition  will  lie  to  prevent  an  injunc- 
tion where  injunction  is  forbidden,-'^  but  not  if  it  is  permissible. ^^ 
Nor  will  this  writ  lie  to  bring  under  review  the  proceedings  of 
an  inferior  tribunal  merely  upon  the  ground  that  they  are  er- 
roneous ;29  nor  where  the  tribunal  has  general  jurisdiction  of  the 
cause  will  it  lie  to  a  mere  point  of  practice  ;^"  nor  to  deprive 
a  court  of  jurisdiction  conferred  by  statute.^i  The  writ  of  prohi- 
bition will  not  lie  against  the  governor  of  a  state  to  restrain  him 
from  granting  a  commission  to  a  person  claiming  to  be  elected 
to  a  public  office,  for  the  reason  that  the  judiciary  has  no  power 
to  invade  the  province  of  the  executive,  that  being  a  distinct  and 
independent  department  of  the  government.^^  ^he  common-law 
rule,  that  the  writ  will  not  issue  to  an  inferior  tribunal  in  a  cause 
arising  out  of  its  jurisdiction  until  the  want  of  jurisdiction  has 
first  been  pleaded  in  the  court  below  and  the  plea  refused,  is 
believed  to  be  applicable  in  most,  if  not  all,  the  states.  So  held 
in  Arkansas.33  Section  1103  of  the  California  Code  of  Civil  Pro- 
cedure would  seem  to  require  this  in  all  cases,  as  well  when 
there  was  claimed  to  be  no  jurisdiction  in  the  lower  court  as 
where  it  is  proceeding  in  excess  of  its  jurisdiction ;  for  every  in- 
tendment, not  only  as  to  the  regularity  of  the  proceedings  of  all 
courts,  will  be  indulged,  but  especially  will  it  be  presumed  that 
every  court,  when  its  attention  is  properly  called  to  an  act  in 
excess  of  its  jurisdiction,  will,  if  it  be  possible,  undo  the  unau- 

24  Ex  parte  Braudlacht,  2Hin,  367;  Pr.  266,  23  How.  Pr.  446;  People  v. 
People  V.  Supervisors,  1  Hill,  195,  201.       Eussell,    19    Abb.    Pr.    136,    29    How. 

25  Farmers'  etc.  Union  v.  Thresher,       Pr.    176. 

62  Cal.  402.     That  it  is  otherwise  in  30  Id.;  Eaine  v.  Lawlor,  1  Cal.  App. 

Utah,  see  People  v.  Hiram  House,  4  483,  82  Pac.  688. 

Utah,  369,  10  Pae.  838.  3i  People  v.  New  York  Com.  Pleas, 

26  Kitts  V.   Superior   Court,  5   Cal.  18  Abb.  Pr.  438,  43  Barb.  278. 
App.  462,  20  Pac.  977.  32  Greir  v.   Taylor,  4  McCord,    (S. 

27  Glide  V.  Superior  Court,  147  Cal.  C.)   206,  17  Am.  Dec.  739. 

21,  81  Pac.  225.  33  Ex    parte    McMeechen,    12    Ark. 

28  State  V.  Superior  Court,  43  70;  Ex  parte  City  of  Little  Eock,  26 
Wash.  225,  86  Pac.  632.  Ark.    52.      See,    also,    Havemeyer    t. 

29  People  V.  District  Court,  29  Colo.  Superior  Court,  84  Cal.  327,  18  Am. 
83,66  Pac.  1068;  State  v.  Ausherman,  St.  Rep.  192,  24  Pac.  121,  10  L.  R.  A. 
11  Wyo.  410,  72  Pac.  200,  73  Pac.  548;  627;  Baughman  v.  Superior  Court,  72 
Ex  parte  Gordon,  2  Hill,  363 ;  People  v,  Cal.  572,  14  Pac.  207 ;  Harris  v. 
Marine  Court,  36  Barb.  341,  14  Abb.  Brooker,  8  Wash.  138,  35  Pac.  599. 
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thorized  act.  Hence  the  superior  court,  in  cases  where  the  in- 
ferior court  can  recall  the  act  or  afford  proper  relief, — ^unless  a 
direct  application  has  been  made  to  the  lower  court  for  that  pur- 
pose, and  it  has  been  denied, — will  hold  that  there  is  a  plain, 
speed}^  and  adequate  remedy  without  granting  the  writ;  as 
where  an  injunction  has  been  granted  in  direct  violation  of  the 
statute,  and  without  any  jurisdiction  on  the  part  of  the  court, 
prohibition  will  not  be  granted  to  prevent  the  court  from  proceed- 
ing with  the  injunction  where  no  application  has  been  made  to 
dissolve  it.^* 

It  is,  however,  well  settled  that  in  a  proper  case  the  writ  will 
lie,  even  after  verdict,  sentence,  or  judgment.  Where  the  court 
has  proceeded  thus  far,  prohibition  will  not  lie  for  a  want  of 
jurisdiction  not  apparent  upon  the  record;  but  if  the  want  of 
jurisdiction  clearly  appear  on  the  face  of  the  record,  it  will.^^ 
The  writ  must  be  either  alternative  or  peremptory.  The  alter- 
native writ  must  command  the  party  to  whom  it  is  directed  to 
desist  or  refrain  from  further  proceedings  in  the  action  or  matter 
specified  therein,  until  the  further  order  of  the  court  from  which 
it  is  issued,  and  to  show  cause  before  such  court,  at  a  specified 
time  and  place,  why  such  party  should  not  be  absolutely  re- 
strained from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except  that  the 
words  requiring  the  party  to  show  cause  why  he  should  not  be 
absolutely  restrained,  etc.,  must  be  omitted,  and  a  return-day 
inserted.^* 

§  7121.  Other  adequate  remedy. — That  a  superior  court  is 
without  jurisdiction  of  a  cause,  and  a  trial  thereof  would  be 
expensive  and  troublesome,  will  not  be  sufficient  ground  for  the 
granting  of  a  writ  prohibiting  the  court  from  proceeding  to 
trial,  there  being  a  remedy  by  appeal  for  any  adverse  judgment.^^ 
Prohibition  will  not  lie  to  review  an  order  for  the  issuance  of  a 
bench-warrant  after  conviction,  although  it  be  conceded  that  no 
appeal  lies  from  such  order;  for  the  bench-warrant  issues  as  of 
course,  and  as  a  merely  ministerial  act,  if  the  conviction  be  valid, 

34  Ex  parte  McMeechen,  12  Ark.  sections  1088  to  1097,  inclusive,  of  the 
7Q  code,  apply  to  this  proceeding  as  well 

35  See  High's  Extraordinary  Legal  as  to  the  writ  of  mandate,  see  Cal. 
Remedies,  §  774,  and  notes.  Code  Civ.  Proc,  §   1105. 

36  Cal.  Code  Civ.  Proc,  §  1104,  as  37  Lindley  v.  Superior  Court,  141 
amended  1907.    That  the  provisions  of  CaL  220,  74  Pac  765. 
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and  the  val' iity  of  the  conviction  can  only  be  determined  by 
appeal.^^  Owing  to  the  unwarranted  frequency  of  applications 
for  the  writ  of  prohibition,  the  court  may  be  disposed  to  remit 
applicants  to  their  ordinary  remedies. -^^  Expenses  of  an  appeal, 
and  delays  and  annoyances  incident  thereto,  do  not  affect  its 
adequacy  so  as  to  warrant  the  employment,  in  place  of  an  appeal, 
of  the  writ  of  prohibition.'*'^  Where  an  order  is  not  appealable 
because  the  subject-matter  of  the  controversy  has  ceased  to 
exist,  the  writ  of  prohibition  will  not  issue  to  review  the  order.'*i 
Error  of  a  district  court  in  passing  on  a  motion  for  change  of 
venue  cannot  be  reviewed  by  prohibition.^^  g^^  appeal  is  not  an 
adequate  remedy  where  change  of  venue  has  been  granted  from 
that  court,^^  or  the  court  has  no  jurisdiction,  and  costs  of  trans- 
porting witnesses  are  not  recoverable,^^  or  where  an  attachment 
is  wrongfully  continued  pending  an  appeal,*^  or  a  public  officer 
is  removed  from  office  pending  an  appeal  as  to  his  malfeasance.^^ 
Prohibition  will  not  lie  where  writ  of  supersedeas  will.^'^  To 
restrict  the  illegal  payment  of  money,  injunction,  and  not  pro- 
hibition, is  the  proper  remedy,^^  and  the  writ  of  certiorari  is  the 


38  Valentine  v.  Police  Court,  141 
Cal.  615,  75  Pac.  336;  People  v. 
District  Court,  29  Colo.  1,  66  Pac. 
888;  People  v,  Stevens,  33  Colo.  306, 
79  Pac.  1018;  Mason  v.  Grubel,  64 
Kan.  835,  68  Pac.  660;  State  v.  Dis- 
trict Court,  27  Utah,  336,  75  Pac.  739. 

39  People  V.  District  Court,  32 
Colo.  469,  77  Pac.  239. 

40  Carr  v,  Superior  Court,  147  Cal. 
227,  81  Pac.  515;  Herbert  v.  Super- 
ior Court  (Cal.),  91  Pac.  800;  Kin- 
ard  V.  Police  Court,  2  Cal.  App.  179, 
83  Pac.  175;  Cross  v.  Superior  Court, 
2  Cal.  App.  342,  83  Pac.  815;  Hub- 
bard V.  Justice  Court,  5  Cal.  App.  90, 
89  Pac.  865;  Beaulieu  Vd.  v.  Superior 
Court,  6  Cal.  App.  242,  91  Pac.  1015; 
People  V.  District  Court,  37  Colo.  440, 
86  Pac.  322;  Turner  v.  Langan,  29 
Nev.  281,  88  Pae.  1088;  State  v. 
Superior  Court,  30  Wash.  700,  71  Pac. 
648;  State  v.  Superior  Court,  30 
Wash.  700,  71  Pae.  648;  State  v.  Neal, 
30  Wash.  702,  71  Pac.  647;  State  v. 
Hinkle,  47  Wash.  156,  91  Pac.  640; 
State  V,  Superior  Court,  30  Wash.  156, 
70   Pac,   230,   73   Pae.   690;    State  v. 


Superior  Court,  31  Wash.  410,  71  Pac. 
1100;  State  v.  Superior  Court,  40 
Wash.  555,  111  Am.  St.  Eep.  925, 
82  Pac.  877,  2  L.  R.  A.  (N.  S.) 
395. 

41  State  V.  Tallman,  38  Wash.  132, 
80  Pac.  272. 

42  People  V.  District  Court,  30  Colo. 
488,  71  Pac.  388;  State  v.  District 
Court,  30  Mont.  547,  77  Pac.  318;  In 
re  Sullivan's  Estate,  36  Wash.  217,  78 
Pac.  945. 

43  Keefe  v.  District  Court,  16  Wyo. 
381,  94  Pac.   459. 

44  Ophir  Silver  Min.  Co.  v.  Super- 
ior Court,   147  Cal.  467,  ^2  Pac.   70; 
Dungan   v.    Superior   Court,    149    Cal.' 
98,    117   Am.   St.   Eep.   119,   84   Pac. 
767. 

45  Johnston  v.  Superior  Court,  4 
Cal.  App.  90,  87  Pac.  211. 

46  Bell  V.  District  Court,  28  Nev. 
280,  113  Am.  St.  Rep.  854,  81  Pac. 
875,  1  L.  R.  A.  (N.  S.)  843. 

47  McAnemy  v.  Superior  Court,  150 
Cal.  6,  87  Pac.  1020. 

48  Murphy  v.  Bantel,  6  Cal.  App. 
215,  91  Pac  805. 
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proper  writ  to  review  proceedings  of  a  city  board  of  trustees  on 
granting  a  liquor  license.^* 

§  7122.  Certiorari  versus  prohibition. — Certiorari  is  the  prop- 
er remedy  to  review  the  action  of  a  lower  tribunal  or  judicial 
body  which  has  acted  without  jurisdiction;^*^  and  a  writ  of  pro- 
hibition is  to  arrest  proceedings  of  such,  when  without  or  in 
excess  of  jurisdiction,^^  and  it  will  not  be  granted  for  mere  errors 
committed.^2 

§  7123.  Ministerial  acts. — The  common-law  writ  of  prohibi- 
tion does  not  lie  to  prohibit  or  restrain  purely  ministerial  acts, 
but  runs  to  restrain  encroachment  of  jurisdiction,  assumed  to  be 
exercised,  of  a  judicial  or  quasi- judicial  function.^^ 

§  7124.  Legislative  acts. — Prohibition  does  not  lie  against 
city  authorities  levying  an  assessment  on  property  subject  to 
assessment.^* 

§  7125.  Affidavit. — The  affidavit  should  show  that  the  affiant 
has  either  knowledge  or  information  concerning  the  matters 
stated  in  it.^^  If  the  proceeding  in  the  lower  court  is  not  on  its 
face  in  excess  of  jurisdiction,  but  is  so  in  fact,  by  reason  of  the 
existence  of  some  matter  not  disclosed,  such  matter  ought  to  be 
averred  in  some  proper  form,  to  make  the  want  of  jurisdiction 
appear.^®  If  the  application  is  submitted  on  the  affidavit  and 
answer,  and  the  answer  denies  the  material  allegations  of  the 
affidavit,  it  will  be  dismissed.^'''  "When  notice  of  the  application  is 
given,  it  must  be  at  least  ten  days.^^  The  amendment  of  code  sec- 
tion 1103,  made  March,  1907,  would  seem  to  dispense  with  the 

49  Hayes  v.  Board  of  Trustees,  6  Beaulieu  Vd.  v.  Superior  Court,  6 
Cal.  App.  520,  92  Pac.  492.  Cal.  App.  242,  91  Pac.  1015. 

50  Id.  53  Stein  v.  Morrison,  9  Idaho,  426, 

51  Eaine  v.  Lawlor,  1  Cal.  App.  75  Pac.  246;  Miller  v.  Davenport,  8 
483,     82    Pac.     688;     Huntington     v.  Idaho,  593,  70  Pac.  610. 

Superior   Court,   5   Cal.   App.   288,   90  54  Denning  v.  City  of  Moscow,   11 

Pac.   141;   Lane  v.   Superior  Court,  5  Idaho,  415,  83  Pac.  339. 

Cal.  App.  762,  91  Pac.  405;  Burke  v.  65  Cariaga  v.  Dryden,  30  Cal.  244. 

Superior   Court,   7   Cal.   App.   178,   83  56  Havemeyer  v.  Superior  Court,  84 

Pac.     1058;     Gunderson     v.     District  Cal.    327,    18    Am.    St.    Rep.    192,    24 

Court,  14  Idaho,  478,  94  Pac.  166.  Pac.  121,  10  L.  R.  A.  627. 

52  Hindman  v.  Colvin,  46  Wash.  57  Cariaga  v.  Dryden,  30  Cal.  244. 
317,  89  Pac.  894;  Kinard  v.  Police  58  Cal.  Code  Civ.  Proc,  §  1088. 
Court,  2  Cal.  App.  179,  83  Pac.  175;  See,  also,  same  code,  §  1005. 
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affidavit,  and  substitute  in  its  place  a  verified  petition.®^  Facts  set 
forth  in  a  petition  justifying  the  issuance  of  the  writ,  being  verified, 
if  not  denied  by  defendant  under  oath,  will  be  taken  as  true.^* 

§  7126,  Answer. — On  the  return  of  the  alternative,  or  the 
day  on  which  the  application  for  the  writ  is  noticed,  the  party 
on  whom  the  writ  or  notice  has  been  served  may  answer  the  peti- 
tion under  oath,  in  the  same  manner  as  an  answer  to  a  complaint 
in  a  civil  action.^^  Denial  on  information  and  belief  by  one 
whose  duty  it  is  to  know  will  not  be  considered  sufficient  answerJ*^ 
If  an  answer  be  made  which  raises  a  question  as  to  a  matter  of 
fact  essential  to  a  determination  of  the  motion,  and  affecting  the 
substantial  rights  of  the  parties,  and  upon  the  supposed  truth  of 
which  the  application  for  the  writ  is  based,  the  court  may,  in  its 
discretion,  order  the  question  to  be  tried  before  a  jury,  and  post- 
pone the  argument  until  such  trial  can  be  had,  and  the  verdict 
certified  to  the  court.  The  question  to  be  tried  must  be  dis- 
tinctly stated  in  the  order  for  trial,  and  the  county  must  be 
designated  in  which  the  same  shall  be  had.  The  order  may  also 
direct  the  jury  to  assess  any  damages  the  applicant  may  have  sus- 
tained, in  case  they  find  for  him.'^^  It  may  not  be  an  abuse  of  discre- 
tion to  refuse  to  submit  a  question  of  fact  in  dispute  to  a  jury.'^^ 

§  7127.  Demurrer. — The  sufficiency  of  the  answer  is  deter- 
mined under  the  rules  applicable  to  answers  in  general.  A  motion 
to  strike  out  and  disregard  the  answer  as  immaterial  is  in  effect 
a  general  demurrer. '^^  go  is  a  motion  that  the  writ  issue  not- 
withstanding the  answer.'^*  Judgment  on  pleadings  will  be  re- 
versed where  the  answer  contains  material  averments  of  affirma- 
tive matter  to  which  no  valid  objection  is  made."^^ 

§  7128.  Default. — The  writ  cannot  be  granted  by  default.  The 
case  must  be  heard  by  the  court  whether  the  adverse  party 
appear  or  not.'^® 

67  Cal.  Code  Civ.  Proc,  §  1103.  72  Hewel  v.  Hogin,  3  Cal,  App.  248, 

68  Pereria    v.     Wallace,     129     Cal.       84  Pac.  1002. 

397,  62  Pac.  61.  73  Middleton  v.  Low,  30  Cal.  599. 

69  Cal.  Code  Civ.  Proc,  §  10S9.  74  Ward  v.   Flood,  48   Cal.   46,   17 

70  McConoughey    v.    Jacksou,    101       Am.   Eep.   405. 

Cal.  265,  40  Am.  St.  Eep.  53,  35  Pac.  75  McClatchy  v.  Matthevfs,  135  Cal. 

863.  274,  67  Pac.  134. 

71  Cal.  Code  Civ.  Proc,  §  1090.  76  Cal.    Code   Civ.   Proc,   §§    1088, 

1105. 
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§  7129.  Hearing  and  practice. — If  no  answer  be  made,  the  case 
must  be  heard  on  the  papers  of  the  applicant.  If  the  answer  raises 
only  questions  of  law,  or  puts  in  issue  immaterial  statements, 
not  affecting  the  substantial  rights  of  the  parties,  the  court  must 
proceed  to  hear  or  fix  a  day  for  hearing  the  argument  of  the 
case.''"''  On  the  trial  the  applicant  is  not  precluded  by  the  answer 
from  any  valid  objection  to  its  sufficiency,  and  may  countervail 
it  by  proof,  either  in  direct  denial  or  by  way  of  avoidance.''^  The 
practice  is  the  same  as  in  maoidnmiis.'^^  Facts  set  out  in  the 
verified  complaint,  not  denied  by  the  answer,  are  considered  to 
be  true,  and  need  not  be  otherwise  proved.^® 

§  7130.  Punishment. — For  a  neglect  or  refusal  to  obey  a 
peremptory  writ  of  prohibition,  the  party  may  be  punished  by  a 
fine  not  exceeding  one  thousand  dollars,  and  for  a  persistent 
refusal  may  be  imprisoned  until  the  writ  is  obeyed.^^ 

§  7131.  Service  of  writ. — The  writ  may  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action,  except  when  otherwise 
expressly  directed  by  the  order  of  the  court.  Service  upon  a 
majority  of  the  members  of  any  board  or  body  is  service  upon 
the  board  or  body,  whether  at  the  time  of  the  service  the  board 
or  body  was  in  session  or  not.^^ 

§  7132.  Granting-  or  refusing  writ. — ^Miscellaneous  cases. — 
A  court  that  proceeds  in  the  trial  of  a  cause  against  the  express 
prohibition  of  a  statute  is  exceeding  its  jurisdiction,  and  may 
be  restrained  by  writ  of  prohibition.^s  It  will  lie  to  restrain  a 
judge  from  proceeding  in  an  action  in  which  he  is  disqualified 
by  reason  of  interest,  although  the  court  over  which  he  presides 
may  have  jurisdiction  of  the  cause. ^^  The  question  of  want  of 
jurisdiction  must  have  been  raised  in  the  lower  court.^s     It  will 

77  Cal.  Code  Civ.  Proc,  §  1094.  to  service  of  copy  of  the  petition  and 
See  State  v.  Superior  Court,  14  Wach.  writ,  see  Havemeyer  v.  Superior 
203,  44  Pac.   131.  Court,   84  Cal.  327,   18  Am.   St.  Rep, 

78  Cal.  Code  Civ.  Proc,  §  1091.  192,  24  Pac.  121,  10  L.  R.  A.  627. 

79  See,  generally,  the  preceding  83  Hayne  v.  Justices'  Court,  82  Cal. 
chapter  on  that  subject,  and  Cal.  Code  284,  16  Am.  St.  Rep.  114,  23  Pac.  125. 
Civ.  Proc,  §§  1088  to  1105,  inclusive.  84  North    Bloomfield    Gravel    Mine 

80  Pereria  v.  Wallace,  129  Cal.  397,  Co.  v.  Keyser,  58  Cal.  315. 

02  Pac   61.  85  People  v.  District  Court,  30  Colo. 

81  Cal.  Code  Civ.  Proc,  §  1097.  488,  71  Pac.   388;    Callbrcath  v.   Dis- 

82  Cal.  Code  Civ.  Proc,  §  1096.   As      trict    Court,    30    Colo.    486,    71    Pac. 
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lie  to  prevent  the  superior  court  of  one  county  from  proceeding 
in  an  action  against  a  corporation  whose  principal  place  of  busi- 
ness is  in  another  county,  in  which  it  was  served  with  summons.^* 
It  will  lie  against  a  court  which  threatens  to  enforce  by  contempt 
proceedings  the  issuance  of  a  county  warrant  in  payment  of  a 
stenographer's  fees  which  are  not  a  proper  county  charge.^T  It 
will  lie,  in  a  proper  case,  to  prevent  a  superior  court  from  set- 
ting aside  a  sale  of  real  estate  in  the  administration  of  a 
decedent's  estate ;^8  ^ut  it  will  not  lie  to  arrest  the  proceedings 
of  an  inferior  court  in  the  administration  of  an  estate,  unless  it 
clearly  appears  that  such  proceedings  are  without,  or  in  excess  of, 
the  jurisdiction  of  such  inferior  court.^^  Prohibition  will  not 
lie  to  set  aside  acts  already  performed.^*'  The  writ  does  not  run 
to  a  ministerial  officer  ;9^  and  a  tax-collector,  being  a  ministerial 
officer,  cannot  be  restrained  by  prohibition  from  performing  the 
duties  of  his  office. ^^  The  writ  will  not  lie  to  restrain  a  tax 
levy;93  nor  to  prevent  the  usurpation  of  an  offiee.^^  It  will 
not  lie  to  restrain  a  board  of  supervisors  from  fixing  water- 
rates.^^  An  unsuccessful  candidate  in  a  contested  election  can- 
not maintain  prohibition,  for  the  reason  that  if  the  court 
has  jurisdiction  its  action  cannot  be  prohibited,  and  if  it  has 
not,  its  action  can  do  him  no  injury.^^  It  ought  not  to  issue 
to  restrain  the  progress  of  any  legislation  pending  in  a  board 
authorized  by  the  laws  to  legislate  with  respect  to  matters  of 
public  interest.^'^  The  writ  will  not  lie  to  restrain  courts  having 
original  jurisdiction  of  eases  in  equity  from  issuing  injunctions  in 
excess  of  their  jurisdiction,  when  there  is  a  complete  remedy  by 
appeal  from  any  final  judgment  that  may  be  rendered  by  such 

»»7;  People  v.  District  Court,  29  Colo.  84  Cal.  327,  18  Am.  St.  Rep.  192,  24 

182,  68  Pac.  242.     Contra,  see  State  Pac.  121,  10  L.  R.  A.  627;  Brooks  v. 

V.    District   Court,    12    Wyo.   547,   76  Warren,  5  Utah,  89,  12  Pac.  659. 

Pac.  680.  91  Le  Conte  v.  Town  of  Berkeley, 

86  Fresno    Nat.    Bank    v.    Superior  57  Cal.  269. 

Court,  83  Cal.  491,  24  Pac.  157.  92  Hobart  v.  Tillson,  66  Cal.  210, 

87  State  V.  Superior  Court,  4  Wash.      5  Pac.  83. 

30,  29  Pac.  764.     See  People  v.  Car-  93  City  of  Coronado  v.  San  Diego, 

rington,   5   Utah,   531,    17   Pac.    735;  97  Cal.  440,  32  Pac.  518. 

Williams  v.  Dwindle,  51  Cal.  442.  94  Buckner  v.  Veuve.  63  Cal.  304. 

88  State     V.     Superior     Court,     10  95  Spring   Valley   Water   Works   v. 
Wash.  168,  38  Pae.  998.  Bartlett.  63  Cal.  245. 

89  State   V.   Benton,   12    Mont.   66,  96  Gibson    v.    Superior   Court,    130 
29  Pac.  425.  Cal.  4,  72  Pac.  348. 

90  Hull  V.  Superior  Court,  63  CaL  97  Spring  Valley  Water   Works  v. 
179;    Havemeyer    r.    Superior    Court,  San  Francisco,  52  Cal.  111. 
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courts  in  such  cases.®'  After  the  property  of  the  insolvent  has 
been  sold  by  the  assignee  there  is  no  office  for  the  writ  of  pro- 
hibition to  perform  in  reference  thereto.®'  The  fact  that  a  writ 
of  replevin  issued  by  a  justice  of  the  peace  is  returnable  on 
Sunday,  or  that  the  proceedings  in  such  action  involve  the  title 
to  real  estate,  or  that  the  plaintiffs  therein  and  the  officers  making 
the  levy  were  trespassers,  are  not  grounds  for  the  issue  of  a  writ 
of  prohibition  to  restrain  such  proceedings.^*** 

§  7133.  Prohibition — Rehearing. — A  petition  for  a  rehearing, 
and  not  a  motion  for  a  new  trial,  is  the  proper  remedy  for  one 
desiring  a  rehearing  of  an  original  petition  in  the  supreme  court 
for  a  writ  of  prohibition,  after  a  decision  has  been  rendered 
thereupon.i**^ 


FORMS  IN  PROHIBITION. 

§  7134.    Petition  for  writ  of  prohibition. 
Form  No.  1895. 

[Title  of  court  to  which  the  application  is  made.] 

[Venue.] 
To  the  Hon.  .  .  . ,  Judge  of  said  Court,  petitioner  respectfully 
represents : 

That,  [etc.,  stating  such  facts  as  show  the  relator  to  be  entitled 
to  the  writ  and  the  relief  demanded,  including  a  demand 
made  upon  defendants  to  desist]  ;  and  that  he  makes  this  peti- 
tion for  the  purpose  of  procuring  a  writ  of  prohibition  to  be 
issued  out  of  this  court  to  the  said  .  ,  .  and  .  .  . ,  to  prohibit  and 
restrain  them  and  each  of  them  from  [stating  the  acts  to  be  pro- 
hibited] ;  that  he  has  no  other  plain,  speedy  or  adequate  remedy 
either  at  law  or  in  equity. 

98  state  V.  Jones,  2  Wash.  662,  26  99  Chinette    v.    Conklin,    105    Cal. 
Am.  St.  Rep.  897,  27  Pac.  452.     As  to  465,  38  Pac.  1107. 
issue   of   the   writ   in  insolvency   pro-  lOO  Tapia  v.   Martinez,   4  N.  Mex. 
ceedings,  see  Hayne  v.  Justice's  Court,  165  (329),  16  Pac.  272.    But  compare 
82  Cal.  284,  16  Am.  St.  Rep.  114,  23  People  v.  Spiers,  4  Utah,  383,  10  Pac. 
Pac.  125;  Goddard  v.  Superior  Court,  609,  11  Pac.  509. 
90   CaL   364,   27   Pac.   298;    Haile   v.  loi  Grangers'    Bank   v.    San    Fran- 
Superior  Court,  78  Cal.  418,  20  Pac  cisco,  101  Cal.  198,  35  Pac.  642. 
878. 
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Wherefore,  he  prays   for  the   issuance   of  such  writ,  and  for 
such  other  and  further  relief  as  he  may  be  entitled  to. 

[Add  Verification.]  [Signature.] 


§  7135.     Notice  of  motion  for  writ. 

Form  No.  1896. 
[Title.] 

To  C.  D.: 

Please  take  notice,  that  I  will  move  the  court  at  [etc.],  on  the 
.  .  .  day  of  .  .  . ,  19 . . ,  at  the  opening  of  court  on  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard,  for  an  order  that  a  writ 
of  prohibition  issue  directed  to  [name  the  court  or  tribunal],  and 
to  ... ,  the  judge  thereof,  and  .  .  . ,  commanding  them  to 
desist  and  refrain  from  any  further  proceedings  in  [state  the  suit 
or  proceeding  sought  to  be  prohibited],  or  for  such  further  or  other 
relief  as  the  court  may  see  proper  to  grant;  which  motion  will  be 
based  upon  the  affidavit  of  A.  B.  [and  the  record  of  said  proceed- 
ings, designating  all  papers  to  be  used],  copies  of  which  are  here- 
with served. 

lYours,  etc., 

[Date.]  B.  D.,  Attorney  for  A.  B. 

§  7136.    Alternative  writ  of  prohibition. 

Form  No.  1897. 
[Title.] 

The  People  of  the  State  of  California,  to  the  .  .  .  Court  of  ... , 
and  to  ... ,  greeting : 

Whereas,  A.  B.,  by  his  verified  petition  filed  in  said  court  on  the 
.  .  .  day  of  .  .  . ,  19. .,  represented  to  our  said  court,  that  [etc., 
stating  generally  the  facts  and  proceedings  complained  of]. 

Nevertheless,  you,  the  said  court  aforesaid,  and  the  said  .  .  . , 
well  knowing  the  premises,  yet  contriving,  as  it  is  said,  the  said 
A.  B.  unjustly  to  aggrieve  and  oppress,  have  [stating  grievances], 
in  contempt  of  us,  against  the  laws  and  customs  of  our  said  state, 
and  to  the  manifest  damage,  prejudice,  and  grievance  of  him,  the 
said  A.  B. 

Wherefore,  the  said  A.  B.  has  prayed  relief,  and  our  writ  of 
prohibition  in  that  behalf. 

We,  therefore,  being  willing  that  the  laws  and  customs  of  our 
said  state  should  be  observed,  and  that  our  citizens  should  in  no 
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wise  be  oppressed,  (*)  do  command  you  that  you  desist  and  refrain 
from  any  further  proceedings  in  [stating  the  matter  to  be  pro- 
hibited] (2)  until  the  .  .  .  day  of  .  .  . ,  19. .,  and  until  the  further 
order  of  this  court  thereon;  and  that  you  show  cause  before  our 
said  court,  at  the  time  last  aforesaid,  at  the  courtroom  of  this 
court,  in  ... ,  why  you  should  not  be  absolutely  restrained  and 
prohibited  from  any  further  proceedings  in  such  suit  or  matter. 
And  have  you  then  and  there  this  writ. 

Let  a  copy  of  said  petition  of  A.  B.  be  served  with  this  writ. 

Witness,  .  .  . ,  judge  [or  justice]  of  said  court  at  ... ,  the 
,  .  .  day  of  .  .  . ,  19 . . 

[Seal.]  .  M.  W.,  Qerk 


§  7137.    Peremptory  writ  of  prohibition. 
Form  No.  1898. 

[Same  as  in  preceding  form  No.  1897  to  (2).] 

And  of  this  writ,  and  what  you  have  done  thereunder,  make 
due  return  to  this  court  on  or  before  the  .  .  .  day  of  .  .  . ,  19 . . 

Witness,  the  Hon.  .  .  . ,  judge  of  the  superior  court  of  the 
state  of  California,  at  the  courthouse  in  the  county  of  .  .  .,  and 
the  seal  of  said  court,  this  .  .  .  day  of  .  .  . ,  19. . 


§  7138.    Return  to  alternative  writ  of  prohibition. 

Form  No.  1899. 

[The  return  to  the  alternative  writ  of  prohibition  may  be  in  sub- 
stantially the  same  form  as  the  return  to  the  alternative  writ  of 
mandamus,  making  such  changes  as  are  necessary;  if  the  writ  be 
also  directed  to  the  opposing  party  in  an  action,  he  should  adopt 
the  return  of  the  court  or  judge  as  follows:] 

The  foregoing  return  is  hereby  adopted  by  the  undersigned 
A.  B.,  named  in  the  writ  of  prohibition  hereto  annexed,  and  will 
be  relied  upon  as  a  sufficient  cause  why  said  writ  of  prohibition 
should  not  be  made  absolute  herein. 

[Date.]  ^-  B. 

[The  subsequent  proceedings  may  be  adapted  from  the  forms  for 
mandamus  given  in  the  last  preceding  chapter.] 
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§  7139.    Writ  of  prohibition  absolute. 
Form  No.  1900. 

[Proceed  as  in  form  No.  1897  to  (i),  and  continue:] 
and  having  tried  the  issues  arising  in  said   action   and  having 
adjudged   [state  substance  of  judgment],  do  command  you,  that 
you  absolutely  refrain  from  any  further  proceedings  in  the  said 
action  [or  name  particular  act  to  be  refrained  from]. 

Hereof  fail  not  at  your  peril. 

"Witness,  etc. 


INDEX. 


ABANDONED  WIFE. 
Bight  to  sue  and  be  sued  alone,  §  518. 

ABANDONMENT. 

A  question  of  fact,  §  1127. 

Of  building  contract,  §  5645. 

Of  children.     See  Adoption. 

Of  legal  rights.     See  Eelease;  Waiver. 

Of  motion  by  failure  to  present,  §  899. 

Of  ship,  §  4778. 

Of  spouse.     See  Divorce;  Husband  and  Wife. 

Of  title,  §  6436. 

Want  of  prosecution  as  abandonment  of  civil  action.     See  Dismissal  and 

Nonsuit. 
When  pleaded  in  ejectment,  §  6385. 

ABATEMENT. 
Of  order  for  arrest,  §  2450. 

ABATEMENT  AND  REVIVAL. 

See,  also.  Parties;  Substitution. 
Abatement  distinguished  from  bar,  §  460, 
Another  action  pending,  §  479. 
Another  action  pending,  demurrer  for,  §§  267-272. 
Another  action  pending,  identity  of,  §  480. 
Another  action  pending,  pleading  of,  §  481. 
Another  action  pending,  when  defense  lies,  §  484. 
Another  action  pending,  when  no  ground  for  demurrer,  §  272. 
Application  for  substitution  of  party,  §  65. 
Bankruptcy  does  not  necessitate  substitution  of  party,  §  59. 
By  writ  of  error,  §  5623. 
Civil  death  of  party,  §  503. 
Coverture,  plea  of,  §  518. 

Death,  actions  not  surviving  death  of  party,  §  490. 
Death  after  bill  confessed  but  before  judgment    abates  suit  for  partition, 

§62. 
Death  after  verdict,  §  499. 
Death  before  argument,  §  498. 
Death  before  trial,  §  497. 
Death  of  appellant,  §  496. 
Death  of  husband  or  wife,  §§  494,  495. 
Death  of  one  of  several  defendants,  §  493. 
Death  of  party,  §§  58,  61,  490-505. 

(3883), 


3884  INDEX. 

ABATEMENT  ANT)  REVIVAL   (Continued). 

Death  of  party  in  equity  suib,  §  502. 

Death  of  party,  issue  of  fact,  §  1127. 

Death  of  party,  substitution  of  successor,  §  58. 

Death  of  party,  suggestion  of  on  ex  parte  motion,  §§  58,  43* 

Death  of  sole  plaintiflE,  §§61,  491. 

Death  of  sole  defendant,  §  492. 

Death  of  wife  or  husband,  §§  494,  495. 

Defects  in  parties,  mode  of  objecting  to  multiplicity,  §  280. 

Defects  in  parties,  who  may  raise  objection,  §  273. 

Defective  replevin  bond,  §  462. 

Devolution  of  interest,  §§  58,  60. 

Disability  of  party,  §  58. 

Discretion  of  court,  as  to  substitution  of  party,  §  60. 

Divorce  of  party,  §  518. 

Dissolution  of  corporation,  §  553. 

Ejectment  not  abated  by  death  of  either  party,  §  58. 

Ejectment  not  abated  by  transfer  of  title,  §  58. 

Extension  of  time  for  payment,  §  529. 

Foreign  suit  pending,  §  479. 

Grantee  substituted  in  place  of  grantor,  as  party,  §  58. 

Grounds  for  demurrer  and  waiver  thereof,  §  251. 

Heirs  may  prosecute  on  death  of  ancestor,  §  58. 

Heirs  not  bound  by  decree  in  partition  if  no  substitution  be  had  on  death  of 

defendant,  §  62. 
Incapacity  to  sue,  objection  waived,  when,  §  264. 
Incapacity,  wife  suing  alone,  §  518. 
Insanity  of  plaintiff,  §  65. 

Joinder  of  pleas  in  abatement  and  bar,  or  to  the  merits,  §  460. 
Judgment  in,  on  plea  sustained,  §  1534. 
Jurisdiction  wanting,  §  559. 
Marriage  of   she  party,  §  519. 
Misjoinder  of  executor,  demurrer  for,  §  277. 
Misjoinder  of  parties,  §  524. 

Non-joinder  of  defendants,  mode  of  pleading,  §§  36,  37. 
Non-joinder  of  husband,  §  518. 

Non-joinder  of  parties,  objection  raised  by  demurrer,  §§  275,  278. 
Of  assault  and  battery  action,  §  3785. 
Of  bill  to  quiet  title,  §  6248. 
Of  ejectment  suit,  §§  6386-6388. 
Of  libel  and  slander  suit,  §  3912. 
Of  quo  warranto,  §  7048. 
Of  trespass,  §  6534. 

Order  of  substitution  entered  in  minutes  before  judgment,  S  65. 
Original  party,  suit  may  continue  in  his  name,  §  60. 
Plaintiff  not  real  party  in  interest,  §  547. 
Pleading  another  action  pending,  §  480. 
Pleas  in  abatement,  §§  460,  477-625. 
PJeas  in  abatement  are  closely  construed,  §  466. 
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ABATEMENT  AND  REVIVAL  (Continued). 

Pleas  in  abatement,  effect  of,  §  464. 

Plea  to  jurisdiction,  §  559. 

Eeal  party  in  interest  substituted,  §  60. 

Eeplevin  not  abated  by  death  of  defendant,  §  58. 

Special  plea  necessary,  §  460. 

Substitution  in  general,  §  58. 

Substitution  of  bankrupt,  §  59. 

Substitution  on  suggestion  of  death,  §  504. 

Substitution  and  revivor,  practice  in,  §§  65,  505. 

Substitution,  order  of  conclusive,  §  64, 

Substitution  of  party,  jurisdiction  acquired  by  notice,  §  65. 

Substitution  of  parties  on  death  or  devolution  of  title  or  interest,  §§  58-82. 

Substitution  of  party  in  case  of  death,  §  61. 

Subsititution  of  party  before  appeal,  in  case  of  death,  §  61. 

Substitution  of  party  defendant  necessary  in  partition,  §  62. 

Substitution,  practice,  §  63. 

Successor  in  interest,  substituted  as  party,  §  58. 

■Suggestion  of  death  of  party,  necessity  for,  §§  58,  63. 

Time  to  apply  for  substitution  of  party,  §  65. 

Transfer  of  interest,  §§  58,  60. 

Trial  of  merits  waives  plea  in  abatement,  §  460. 

Verdict,  substitution  of  party  after,  necessary  before  taking  appeal,  §  63. 

Waiver  of  defect  in  parties  by  not  demurring,  §  273. 

Waiver  of  defects  in  parties  defendant,  §  37. 

Waiver  of  defect  of  nonjoinder,  §  275. 

Waiver  of  objection  to  want  of  capacity  to  sue,  how,  §  264. 

Waiver  of  plea  in  abatement  by  plea  to  merits,  §§  460,  462. 

ABATEMENT  AND  REVIVAL— POEMS. 
Action  revived  and  continued  in  name  of  successor  in  interest,  order  for, 

§81. 
Administrator  substituted  as  plaintiff,  order  for,  §  75. 
Administrators,  order  for  continuance  of  cause  in  name  of,  §  81, 
Alien  plaintiff,  want  of  capacity  to  sue,  plea  of,  §  608. 
Another  action  pending,  counterclaim  on,  §  648. 
Another  action  pending,  demurrer  on,  §  367. 
*nother  action  pending,  plea,  §  566. 
Death  of  defendant,  plea  of,  §  573. 

Death  of  defendant,  notice  of  motion  for  substitution  in  case  of,  §  954. 
Death  of  defendant,  order  of  substitution,  §  956. 
Executors,  order  for  continuance  of  action  in  name  of,  §  81. 
Husband  and  wife  substituted  as  joint  parties  in  place  of  husband,  form 

of,  affidavit  for,  §  74. 
Incapacity  to  sue,  plaintiff  a  partnership,  plea  of,  §§  615,  619. 
Indian,  plea  that  defendant  is,  §  580. 
Infancy  of  defendant,  plea,  §  577. 
Jurisdiction  of  subject,  plea  to,  §  625. 
Marriage  of  plaintiff,  plea  of,  §  578. 
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ABATEMENT   AND   REVIVAL— FORMS    (Continued). 

Marriage  of  defendant,  plea  of,  §  579. 

Misjoinder,  plea  of,  §  582, 

Motion  for  substitution  of  executor  as  party  plainti£E,  notice  of,  S  77. 

Non-joinder  of  coadministrators,  plea  of,  §  587. 

Non-joinder  of  party  to  contract,  answer,  §588. 

Non-joinder,  plea  of,  §  585. 

Officer  as  party,  notice  of  motion  to  substitute  successor,  §  951. 

Officer's  successor,  notice  of  motion  to  substitute  as  party,  §  70. 

Order  for  substitution  of  administrator  as  plaintiff,  attorneys  consenting 

§75. 
Order  for  substitution  of  successor  in  office  as  party,  §  72. 
Petition  for  substitution  of  party,  §  69. 
Plaintiff's  assignee  substituted,  affidavit  for,  §  73. 
Eevivor  of  action,  order  for,  §  81. 

Revivor  of  action  against  heirs,  notice  of  motion  for,  §  954. 
Substitution  of  assignee  as  plaintiff,  affidavit  for,  §  73. 
Substitution  of  executor  as  party,  notice  of  motion  for,  §  77. 
Substitution  of  executor  for  plaintiff,  affidavit  of  defendant  for,  §  76. 
Substitution  of  heirs  as  party,  order  for,  §  956. 
Substitution  of  party,  affidavit  for,  §  71. 
Substitution  of  party,  petition  for  by  receiver,  §  69. 
Substitution  of  party,  order  for,  §  78. 

Substitution  of  spouse  after  marriage,  as  party  plaintiff,  affidavit  for,  §  74. 
Substitution  of  successor  as  party,  notice  of,  motion  for,  §  70. 
Substitution  of  successor  in  office  as  party,  order  of,  §  953. 
Substitution  of  successors    of    deceased    defendant,    notice    of    motion    for, 

§954. 
Substitution  of  successor  as  party,  affidavit  for,  §  952. 
Successor  in  office,  motion  to  substitute  as  party,  §  951. 
Want  of  capacity,  partnership  of  defendant,  plea  of,  §  619. 
Want  of  capacity  to  sue,  plea  of,  §§  608-611. 
Want  of  jurisdiction,  forms  of  pleas  of,  §§  623-625. 

Defenses  in  Abatement — Consecutive  Sections. 

No  jurisdiction  of  the  subject  or  person,  §  561. 

The  same — By  foreign  consul,  §  562. 

That  a  court  of  the  United  States  possesses  exclusive  jurisdiction,  §  563. 

Accord  and  satisfaction,  §  564. 

Alteration  of  contract,  releasing  guarantor,  §  565. 

Another  action  pending,  §  566. 

Arbitration  and  award,  §  567. 

Bankruptcy,  §  568. 

The  same — By  composition  deed,  §  569. 

Compromise,  §  570. 

Credit  unexpired,  §  571. 

Former  judgment,  §  572. 

Death  of  defendant  before  suit,  §  573. 

Duress,  §  574. 
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ABATEMENT  ANTD  BEVIVAI.— FORMS  (Continued). 
Consecntive  Sections. 

Fraud,  §  575. 

Infancy  of  plaintiff,  §  576. 

Infancy  of  defendant,  §  577. 

Marriage  of  plaintiff,  §  578. 

Marriage  of  defendant,  §  579. 

Defendant  an  Indian,  §  580. 

Marriage  of  defendant  after  the  contract  and  before  the  action,  §  581. 

Misjoinder  of  parties,  §  582. 

Misnomer,  §  583. 

Mistake,  §  584. 

Non-joinder  of  a  necessary  party  plaintiff,  §  585. 

Non-joinder  of  owners  in  action  between  tenants  in  common,  §  586. 

Non-joinder  of  a  coadministrator,  §  587. 

Non-joinder  of  one  who  was  a  party  to  the  contract,  §  588. 

Payment,  §  589. 

Payment  by  note,  §  590. 

Payment  by  bill  accepted  in  discharge,  which  plaintiff  has  lost,  §  591. 

Payment  in  services,  §  592. 

Release,  §  593. 

Statute  of   frauds,  §  594. 

Statute  of  frauds — Another  form,  §  595.  • 

Agreement  not  to  be  performed  within  a  year,  §  596. 

Statute  of  frauds — Another  form,  §  597. 

Statute  of  frauds — Agreement  in  consideration  of  marriage,  §  598. 

Statute  of  frauds — Ultra  vires  corporation,  §  599. 

Statute  of  limitations,  §  600. 

Statute  of  limitations,  California  Code  of  Civil  Procedure,  section  458,  §  601. 

Foreign  statute  of  limitations  in  tort  action,  §  602. 

Specific  denial  of  demand,  §  603. 

Assignment  of  cause  of  action,  by  plaintiff,  to  third  person,  §  604. 

Tender,  §  605. 

Payment  as  to  part,  and  tender  as  to  residue,  §  606. 

Denial  as  to  part,  and  tender  as  to  residue,  §  607. 

"Want  of  capacity — Alien  enemy,  §  608. 

Want  of  capacity — Assignment,  §  609. 

Want  of  capacity — Denial  of  plaintiff's  corporation,  §  610. 

Want  of  capacity — Denial  of  trusteeship,  §  611. 

Denial  of  subscription  of  stock,  §  612. 

Denial  of  interest — Stock  sold,  §  613. 

Want  of  capacity — Denial  of  official  capacity,  §  614. 

Want  of  capacity — Partnership  of  plaintiff,  §  615. 

Pendency  of  partnership  cause,  in  answer  to  partition  suit,  §  616. 

Estoppel,  §  617. 

Estoppel  by  former  judgment — Pleading  foreign  judgment  in  detail,  §  618. 

Want  of  capacity — Partnership  of  the  defendant,  §  619. 

Want  of  consideration — Common  form,  §  620. 
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ABATEMENT  AND  REVIVAL— FORMS  (Continued). 

Consecutive  Sections. 

The  same — That  the  debt  was  for  money  lost  at  play,  §  621. 

The  same — That  the  note  was  given  to  compound   a  felony,  §  623. 

Want  of  jurisdiction  of  the  person,  §  623. 

The  same — By  foreign  corj  oration  §  624. 

Want  of  jurisdiction  of  the  subject,  §  625. 

ABSENTEES. 

Jurisdiction  over,  §  976. 

May  be  sued  separately  though  jointly  liable  with  residents,  S  54. 
Order  for  service  by  publication  of  summons  to,  §  107&. 
Service  of  pleading  on,  §  895. 

ABSENT  WITNESS. 
Reading  deposition  of,  §  2234. 

ABSOLUTE  GUARANTIES. 
In  general,  §  4701. 

ABSOLUTE  WRIT  OF  PROHIBITION. 
Form  of,  §  7139. 

ABSTRACTS  OF  TITLE. 

Examining,  liability  of  attorney  in,  §  4268. 
Pleading  in  forcible  entry  and  detainer,  §  6514. 

ABSTRACTS  OF  TITLE— FORMS. 

Complaint  for  negligence  in  examination  of,  §  4308. 
Abstract  of  title,  in  partition,  allegation  as  to,  §  6188. 

ABUSE  OF  PROCESS. 

See  Process. 

ACCEPTANCE. 

By  architect,  §§  51346,  5647. 

Excuse  for,  no  acceptance,  §  5312. 

Of  drafts,  §  5285. 

Of  draft  by  wrong  name,  effect  of,  §  5279. 

Of  drafts,  consideration  for,  §§  5284,  5284a,  5280. 

Acceptance  of  goods,  effect  of,  §  4604. 

Of  goods,  to  bind  contract  of  sale,  §  4591. 

ACCEPTANCE— FORMS. 
Denial  of  to,  §§  5556-5560. 

ACCEPTOR— FORMS. 

Complaint  by,  against  drawer,  §  5320. 

Of  bill  payable  from  certain  fund,  complaint  against,  §  5353. 

Of  draft  having  no  funds,  complaint  by  for  money  paid,  §  5141, 
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ACCIDENT. 


As  defense,  §  5212. 

ACCIDENT  POLIOT. 

Pleading,  §§  4757,  4758,  4759. 

ACCIDENT  POLICY— FORMS. 

Complaints  on,  §§  4804,  4806,  4807. 

ACCOMMODATION  PAPEB. 
In  general.     See  Negotiable  Instruments. 
Acceptor  may  sue  for  money  paid,  §  5283. 
Liability  of  maker,  §§  5357,  5366,  5410,  5466. 
Wrong  application  of,  §  5486. 

ACCOMMODATION  PAPER— FOEMa 

Complaint  by  signer,  for  money  paid,  §  5090. 
Complaint  by  maker,  §  5524. 
Defense  of  misapplication  of,  §  5573. 

ACCORD  AND  SATISFACTION. 

Defense  of,  §§  477,  478. 
Defense  in  action  for  goods  sold,  §  4551. 
Of  judgment  as  defense,  §  5618. 
When  issue  of  law,  §  1126. 

ACCORD  AND  SATISFACTION— FORMS. 

Answer  setting  up,  §  564. 

ACCOUNT. 

Actions  on,  §§  4439-4464. 
Assignment  of,  §  3277. 
Books  of  account  as  evidence,  §  1219. 
Defenses  in  action  on,  §§  4458-4464. 
Demand  for  items  of,  §§  2296-2308. 
For  goods  sold,  verification  of,  §  4535. 
For  services,  sufficient  averments  of,  §  4454. 
Fraudulent,  §  6864. 

Guaranty  of,  or  original  promise,  §  4546. 
Inspection  of,  §  4453. 
Interest  on  after  demand,  §  4543. 
Joinder  of  in  same  action,  §  194. 
Limitations  on  actions  on,  §§  4447,  4461^ 
Mutual,  open  and  current,  §  4441. 
Part  payment,  how  applied,  §  4542. 
Pleading,  §  4439. 
Eight  of  action  on,  §  4445. 
Eunning  of,  §  4445. 
Secondary  evidence  of,  §  2293. 
P.  P.  F.,  Vol.  IV — 244 
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ACCOUNT    (Continued). 
Verification  of,  §  4457. 
When  due,  §§  4536,  4540. 

Items. 

Items  of,  in  general,  §  4440. 

Set  out  in  complaint,  effect  of,  §  4539. 

Demand  for  items,  §  2296. 

Items  set  forth,  §  2297. 

What  need  not  be  set  forth,  §  2298. 

Order,  §  2299. 

Bill  of  particulars,  §  2300. 

Order  for  an  inspection,  etc.,  of  books,  §  2301. 

Service,  §  2302. 

Effect  of  motion,  §  2303. 

ACCOUNT— FORMS. 

In  general,  §§  4465-4496. 

Affidavit  for  reference  of  action  on,  §  4495. 

Complaints  on,  §§  4465-4489. 

Complicated,  affidavit  to  support  motion  for  reference  as  to,  §  1316. 

Copy  of  furnished  on  demand,  §  4491. 

Damages,  order  of  reference  to  take,  §  1323. 

Demand  for  copy  of,  §  4490. 

For  goods  sold,  complaints  on,  §§  4555-5569. 

For  trial  before  referee,  §  1328. 

In  redemption,  order  for  trial  before  referee,  §  1324. 

Plea  of,  §  4493. 

Items. 

Order  to  furnish  bill  of,  §  966. 

Demand  for  bill  of  items,  §  2304. 

Copy  of  account,  §  2305. 

Affidavit  to  obtain  further  bill  of  particulars,  §  2306. 

Order  for  a  further  bill  of  particulars,  §  2307. 

Order  precluding  plaintiff  from  giving  evidence  of  account,  §  2308. 

ACCOUNTING. 

Between  partners,  §  4443. 

Between  partners,  issues  for,  §§  3767,  3768. 

Demand  on  agent  for,  §  4263. 

In  partnership,  §  3738. 

Of  joint  adventure,  §  4442, 

ACCOUNTING— FORMS. 

Accounting  and  dissolution  of  partnership  complaint  for,  §  3777. 
Accounting  and  payment,  defense  of,  §  5092. 

Accounting  and  payment,  defense  in  action  on  labor  contract,  §  5193. 
After  dissolution  of  partnership,  complaint  for,  §  3778. 
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ACCOUNT  STATED.  ♦ 


Averment  of,  §  4448. 

How  stated,  and  effect  of,  §§  4449,  4450. 

Opening  and  restating,  §  4451. 

What  is,  issue  of  law,  §  1126. 

ACCOUNT  STATED— FORMS. 

Complaint  on,  §§  4468,  4470. 

Complaint  to  correct,  §  6915. 

Complaint  to  correct  and  for  judgment  on,  §  4469. 

Denial  of  errors  in,  §  4492. 

Judgment  correcting,  §  4496. 

ACCRETION. 
Of  land,  partition  of,  §  6138. 

ACCRUAL  OF  CAUSE. 

Time  of,  §  543. 

ACKNOWLED  GMENT. 

Of  service  of  summons,  §  1093. 

Of  mortgage,  averment  of,  when  necessary,  §  5885. 

ACQUITTAL. 

Essential  to  malicious  prosecution  action,  §  3894. 

ACTION. 

Accrual  of  cause,  §  543. 

Affecting  land,  venue,  §  985. 

Against  counties,  venue,  §  986. 

Another  pending.     See  Abatement  and  Eevival. 

Assignability  of  cause,  §  3270. 

By  joint  owners  of  land,  how  brought,  §  3457, 

Calendar  of  causes,  §  1131. 

Cause  changed  by  amendment,  when,  §  788, 

Cause  of  action,  defined,  §  10. 

Cause  of  action  necessary  to  maintain  suit,  §  10. 

Civil,  in  general,  §  3. 

Commencement  of,  §  542. 

Commencing  in  wrong  county,  demurrer  for,  §  331. 

Controlled  in  its  course  by  attorney  of  party,  §  885. 

Defined,  §§2,  5. 

Diligent  prosecution  of  after  filing  lis  pendens,  §  1111. 

Dismissal  by  consent,  §§  1477,  1480,  1481. 

Divisions  of,  §  4. 

Ex  contractu,  parties  plaintiff,  §§  16-20. 

Ex  delicto,  parties  plaintiff,  §§  21-30. 

Foreclosure,  but  one  in  California,  §  5848. 

Forms  abolished,  §  87. 

Improperly  united,  §  281. 
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ACTION  (Continned). 

Kinds,  civil  and  criminal,  §  4. 

Money  paid,  §§  5097-5125. 

Money  had,  when  lies,  §  5052. 

Notice  of,  necessity  for  filing,  §  1108. 

Notice  of.     See  Lis  Pendens. 

Not  separately  stated,  demurrer  for,  §  282. 

Numbering  of  causes,  §  192. 

Obligation  as  foundation  of,  §  10. 

On  awards,  §§  4497-4529. 

On  judgment,  leave  of  court  to  sue,  when  required,  §  5608. 

On  promissory  note,  allegation  of  notice,  §  5419. 

On  undertaking,  §  4835. 

Parties  to  as  witnesses,  §  1213. 

Parties  to  actions.     See  Parties. 

Partition,  §  6126. 

Place  of  trial.     See  Venue. 

Pleading  former,  in  bar,  §  509. 

Premature,  defense  of,  §  489. 

Qui  tam,  on  bail  bond,  §  2493. 

Redemption  suit,  §  5952. 

Specific  performance,  when  lies,  §  6980. 

Register  of  actions,  §  1131. 

Removal  to  federal  court,  §  1024. 

Right  to  maintain  must  appear  in  complaint,  §  185. 

Separate  statement  of  causes  of,  §  193. 

Several  causes,  demurrer  to  part,  §  252, 

Statement  of  cause  of,  §  186. 

Subject  of  action,  defined,  §§  191,  634. 

Title  of,  when  not  necessary,  §  905. 

Transitory,  §  984. 

Venue.     See  Venue. 

When  commenced,  §  542. 

Joinder  of  Causes  and  Consolidation. 

Claim  and  delivery,  §  213. 

Claims  made  in  two  capacities,  §  196. 

Common  counts,  §  197. 

Consolidation  of,  §  879. 

Contracts,  §  198. 

Contract  and  tort,  §  190. 

Damages  and  injunction,  actions  for  joined,  §  215. 

Ejectment  causes,  §  214. 

Equitable  and  legal  causes,  §  215. 

Foreclosure  of  mortgage  and  reformation  of,  action  for  joined,  i  215. 

Improper  joinder,  §  281. 

Injunction  and  damages,  actions  for  joined,  S  215. 

Injunction  and  trespass,  §  216. 
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ACTION  (Continnecl). 

Injuries  to  property,  §  204. 

Injury  to  person  and  property,  §  202. 

Injuries  to  person,  §  201. 

Joinder  of  causes  under  the  codes,  §  189. 

Legal  and  equitable  actions,  §§  190,  191. 

Legal  and  equitable  remedies  may  be  sought  in  same  action,  §  87. 

Making  jurisdictional  amount  of  claim,  §  205. 

Mistake,  reformation  and  enforcement  of  instrument,  §  215. 

Money  counts  and  warranty,  §  206. 

Money  had,  §  207. 

Must  affect  all  parties,  §  192. 

Nuisance,  §  203. 

Parties  and  sureties  on  appeal  bond  joined,  §  211. 

Partner's  contract  and  firm's  contract,  §  199. 

Quantum  meruit  and  a  specialty,  §  208. 

Sale,  contract,  several  causes  pleaded,  §  4617. 

Seduction  and  other  causes,  §  216. 

Separate  demands,  §  209. 

Several  counts,  §  210. 

Specific  performance,  §  212. 

Specific  relief,  §  215. 

Tort  and  contract  liabilities,  when  may  be  joined  is  same  action,  S  I9Q. 

Trespass,  §  216. 

Uniting  causes  of  actions,  §  195. 

Misjoinder. 

Against  sheriff,  demurrer  for,  §  294. 

Demurrer  for,  §  281. 

Fraud,  §  287. 

Injury  to  person  and  property,  §  289. 

Mandamus  and  injunction,  demurrer,  §  287a. 

Objection  when  taken,  §  291. 

Becognizance  bond  and  trust  deed,  §  293. 

Waiver  of  misjoinder  of  actions,  §  286. 

Splitting  Causes. 

In  general,  §§  218-222. 

Cause  of  action,  based  on  tort,  severable,  when,  §  221. 

Demand,  entire,  cannot  be  split  into  separate  causes,  §  218i> 

Effect  of,  §  222. 

Entirety  of  action  on  tort,  §  221. 

Not  permitted  to  alter  jurisdiction,  §  981. 

Same  transaction,  only  one  action  on,  S  218L 

Single  cause  of  action,  §  211. 

Tort,  §  221. 
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ACTION— FORMS. 

Complaints  against  attorney  for  negligent  prosecution  of,  §§  4306,  4307. 

Demurrer  for  misjoinder,  §  370. 

Joinder  of  actions,  notice  of  motion  for,  §  859. 

Notice  of  motion  for  election  between  several  causes,  §  943. 

Notice  of  motion  to  cons  jlidate,  §  859. 

Other  pending,  counterclaims  in  as  set-off,  form  of  plea,  §  648. 

Stay  of  proceedings,  order  for,  §  963. 

Stay  of  proceedings,  order  for  pending,  service  of  copies  of  papers,  §  965. 

Stay  of  proceedings  until  another  action  is  determined,  affidavit  for,  §  962. 

Two  causes  of,  complaint  in,  §  133. 

ACTION  AGAINST  JOINT  DEBTOES. 

Consecutive  Sections. 

In  general,  §  3462. 

Answer,  §  3463. 

Issues  and  verdict,  §  3464. 

Pleadings,  §  3465. 

Release,  §  3466. 

The  new  judgment,  §  3467. 

ACTION  AGAINST  JOINT  DEBTORS—FORMS. 

Affidavit  against  joint  debtor  not  served,  §  3468. 
Summons  against  joint  debtor  to  show  cause,  etc.,  §  3469. 
Summons  against  joint  debtor  not  served  in  original  action,  §  3470. 
Judgment  in  form   against  several   joint   debtors,   one   only  being  served, 

§  3471. 
Judgment  against  joint  debtor  not  originally  served,  §  3472. 
Execution   on   judgment   for   joint    debt    when    some   defendants   were   not 

served,  §  3473. 

ACTIONS  FOE  MONEY  HAD  AND  RECEIVED. 
Consecutive  Sections. 

Money  had  and  received,  definition,  §  5039. 
Demand,  §  5040. 
Pleadings,  §  5041. 
Essential  averments,  §  5042. 
Nature  of  action — When  it  lies,  §  5043. 
Nature  of  action — Duress — Protest,  §  5044. 

Nature  of  action — When  it  does  not  lie — Voluntary  payments,  §  5045. 
Statute  of  limitations,  §  5046. 
Liability  of  attorney  and  agent,  §  5047. 
Demand  essential,  §  5048. 
Sufficient  allegations,  §  5049. 
Who  may  recover,  §  5050. 
Notes  received,  §  5051. 
When  the  action  lies,  §  5052. 
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ACTIONS  FOR  MONEY  HAD  AKD  RECEIVED  (Continued). 

Essential  averments — Demand,  §  5053. 

Election  of  remedy — Waiver  of  tort,  §  5054. 

Default  of  purchaser,  §  5055. 

Demand,  §  5056. 

Unauthorized  sale,  §  5057. 

Interest,  §  5058. 

Gambling  transactions,  §  5059. 

Defense  of  coverture,  §  5060. 

ACTIONS  FOR  MONEY  HAD  AND  RECEIVED— FORMS. 

Complaint — Promise  of  third  person  to  pay  money  to  plaintiff,  §  5061. 

Complaint — Common  form,  §  5062. 

Complaint  against  attorney  or  agent  with  demand,  §  5063. 

The  same — Another  form,  §  5064. 

Complaint   in   action   for   money   received   by   defendant   through   mistake, 
§  5065. 

Complaint  against  factor  for  price  of  goods  sold,  §  5066. 

Complaint  against  factor  for  price  of  goods  sold  on  credit,  §  5067. 

Complaint  against  broker  for  proceeds  of  note  discounted,  §  5068. 

Complaint  in  action  for  money  paid  on  contract  for  services  not  performed, 
§  5069. 

Complaint  in  action  for  money  paid  on  contract  to  purchase   real  estate, 
not  performed,  §  5070. 

Complaint  in  action  for  money  paid  on  contract  to  purchase   real  estate, 
void  by  statute  of  frauds,  §  5071. 

Complaint  by  pledgor  of  collateral  to  recover  excess  of  money  collected  by 
pledgee,  §  5072. 

Complaint  in  action  to  recover  amount  paid  on  a  judgment  afterward  re- 
versed, §  5073. 

ACTIONS  FOR  MONEY  LOANED. 

Essential  averments,  §  5074. 

Payments  made  on  account,  §  5075. 

Evidence,  §  5076. 

Defense — Discharge  in  bankruptcy,  §  5077. 

General  denial — Insufficient  denials,  §  5078. 

Statute  of  limitations,  §  5079. 

Assignment  of  claim,  §  5080. 

Defense — Failure  of  consideration,  §  5081. 

General  denial,  §  5082. 

Sufficient  plea,  §  5083. 

ACTIONS  FOR  MONEY  LOANED— FORMS. 

Complaint  by  lender  against  borrower,  §  5084. 

The  same — No  time  for  payment  agreed  on,  §  5085. 

Complaint  by  assignee  of  lender  against  borrower,  §  5086. 

Complaint — Partners  lenders,  against  partners  borrowers,  §  5087. 

Complaint  in  action  for  money  paid  at  defendant's  request,  §  508S. 
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ACTIONS  FOB  MONET  LOANED— FORMS  (Continned). 

Complaint  in  action  for  money  paid  to  discharge  another's  debt,  §  5089. 

Complaint  in  action  by  accommodation  maker  of  note,  having  paid  it,  §  5G90. 

Answers. 

Denial  of  receipt,  §  5091. 

The  same — Accounting  and  payment,  §  5092. 

For  money  lent — Denial  of  loan,  §  5093. 

For  money  paid — Denial  of  request  by  defendant,  §  5094. 

Allegation  of  payment  by  sale  of  collateral,  §  5095. 

Allegation  of  usury,  §  5096. 

ACTIONS  FOE  MONEY  PAID. 

Action — When  it  lies,  §  5097. 

Essential  allegations — Demand — Promise,  §  5098. 

Essential  allegations — Demand — Eequest,  §  5099. 

Essential  allegation — Liability  to  repay,  how  created,  §  5100. 

Essential  allegations — When  action  lies,  §  5101. 

Essential  allegations — Custom — Demand,  §  5102. 

Eecovery  of  earnest  money,  §  5103. 

The  same — Complaint — Parties,  §  5104. 

When  action  lies — Vendor  and  vendee,  §  5105. 

Consideration  to  third  person,  §  510€. 

Consideration,  §  5107, 

Essential  allegations,  §  5108. 

Essential  averment — Bequest,  §  5109. 

Essential  averment — Promise  made  on  a  contingency,  §  5110. 

Essential  averments — Demand — Offer  to  perform,  §  5111. 

Interest,  when  allowed,  §  5112. 

When  action  lies,  §  5113. 

Essential  allegations — Demand,  §  5114. 

Action  for  taxes  paid,  §  5115. 

The  same — Parties,  §  5116. 

The  same — Evidence,  §  5116a. 

The  same — Statute  of  limitations,  §  5117. 

Demand,  §  5118. 

Illegal  taxes,  §  5119. 

For  taxes  paid,  §  5120. 

Concurrent  acts,  §  5121. 

When  action  lies — In  general,  §  5122. 

When  action  lies — Essential  allegations,  §  5123. 

Rescinded  or  void  contract,  §  5124. 

Sufficient  allegations,  §  5125. 

ACTIONS  FOR  MONEY  PAID— FORMS. 

Complaint  for  money  paid,  with  legal  interest,  §  5126. 
Complaint  for  money  paid  to  a  third  party  at  defendant's  request,  §  5127. 
Complaint  by   one   having   paid    debt    of    another,  to  be  repaid  on  demand, 
i  5128. 
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ACTIONS  FOE  MONET  PAIl^-FORMS  (Continued). 

The  same — To  be  repaid  on  a  specified  day,  §  5129. 

Complaint  for  repayment  of  money  paid  on  a  reversed  judgment,  §  5130. 

Complaint  by  broken  for  money  advanced  on  account  of  their  principal, 

§  5131. 
Complaint  in  action  for  the  purchase  money  of  land  conveyed,  §  5132. 
Allegation  of  new  promise,  §  5133. 
Complaint  in  action  for  repayment  of  deposit  on  purchase  of  real  estate, 

§  5134. 
Complaint  in  action  to  recover  back  wager,  §  5135. 
Complaint  by  landlord,  against  tenant,  for  repayment  of  tax,  §  5136. 
Complaint  against  carrier,  to  recover  money  in  excess  for  freight,  §  5137. 
Complaint  in  action  to  recover  back  freight  on  failure  of  carriage,  §  5138. 
Complaint  by  surety  against  principal  for  payment  on  appeal  bond,  §  5139. 
Complaint  in  action  for  repayment  of  advances  on  services,  §  5140. 
Complaint  by  acceptor  without  funds,  having  paid  draft,  §  5141. 
Complaint  by  indorser  of  note,  having  paid  part,  §  5142. 
Complaint  by  one  joint  maker  of  note  against   the   other   for    contribution, 

§  5143. 
Complaint  by  surety  for  goods  sold  another,  §  5144. 
Allegation  of  payment  by  sale  of  collateral,  §  5145. 
Denial  of  request  to  pay  money  to  another,  §  5146. 

ACTIONS  FOB  SERVICES,  WORK,  AND  I.ABO& 

When  action  lies,  §  5147. 

When  action  lies — Services  of  a  substitute,  §  5148. 

Service  for  the  public,  §  5149. 

No  servant's  lien,  §  5150. 

Entire  contract,  §  5151. 

Quantum  meruit,  §  5152. 

Physician  and  surgeon,  §  5153. 

Services  rendered  estates,  §  5154. 

Essential   allegations — Demand,  §  5155. 

Joint  services,  §  5156. 

Jurisdiction,  §  5157. 

When  action  lies — Allegations,  §  5158. 

Services  of  wife,  §  5159. 

Subsequent  promise,  §  5160. 

Services  of  child,  §  5161. 

Demand — Cause  of  action,  §  5162. 

When  action  lies  for  attorney's  fees — Allegations,  i  6163. 

Attorney  fees  as  costs,  §  5164. 

Measure  of  damages — Contingent  fee,  §  5165. 

Partnership,  §  5166. 

Performance,  §  5167. 

Performance,  how  alleged,  §  5168. 

Defense,  §  5169. 

Defenses — Contractor's  services,  §  5170. 

Defenses — Corporation  work,  §  5171. 
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ACTIONS  FOR  SERVICES,  WORK,  AND  LABOR  (Continued). 

Counterclaims,  §  5172. 

Denial  of  performance,  §  5173. 

General  denial,  §  5174. 

Salary  of  clerk,  §  5175. 

Seaman's  wages,  §  5176, 

Violation   of  contract,  §  5177. 

ACTIONS  FOR  SERVICES,  WORK  AND  LABOR— FORMSb 

Complaint  in  action  for  services  at  a  fixed  price,  §  5178. 

Complaint  in  action  for  services  at  a  reasonable  price,  §  5179. 

Complaint  in  action  by  carriers,  for  freight,  §  5180. 

Complaint  in  action  for  passage  money,  §  5181. 

Complaint  in  action  by  parent  for  services  of  minor  son,  §  5182. 

Complaint  in  action  for  services  and  materials  at  a  fixed  price,  §  5183. 

Complaint  in  action  by  an  attorney  for  services,  §  5184. 

Complaint  in  action  for  services  and  materials  at  a  reasonable  price,  §  5185. 

Complaint  in  action  by  advertising  agent   for   services   and    disbursements, 
§  5186. 

Complaint  by  publisher  and  proprietor  for  advertising,  §  5187. 

Complaint  in  action  for  stabling  horses,  §  5188. 

Complaint  in  action  on  special  contract,  completely  filled,  §  5189. 

The  same — Where  the  contract  was  fulfilled  by  an  assignee,  §  5190. 

Complaint  in  action  by  servant  for  partial  performance  of  entire  contract, 
§  5191. 

Complaint    in   action   upon    building    contract    for    services    and    materials, 
§  5192. 

Answer — Accounting  and  payment,  §  5193. 

Answer — Plaintiff's   work    not   finished,    and    architect's   certificate    not   ob- 
tained, §  5194. 

ACTIONS   ON   ACCOUNTS. 

Essential  averments,  §  4439. 

Items  of  account,  §  4440. 

Mutual,  open,  and  current  account — Set-off,  §  4441. 

.Joint  adventure,  §  4442. 

Partners,  §  4443. 

Running  accounts,  §  4444. 

When  action  lies,  §  4445. 

Sufficiency  of  common  counts,  §  4446. 

Time  in  which  action  must  be  brought,  §  4447. 

Essential  averments  of  account  stated,  §  4448. 

Account,  how  stated,  and  effect  of,  §  4449. 

The  same — "Errors  excepted,"  §  4450. 

Opening  an  account  stated,  §  4451. 

Erasure,  §  4452. 

Inspection  of  account,  §  4453. 

Services,  §  4454. 

Time,  §  4455. 

Author'3  services,  §  4458. 
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ACTIONS   ON  ACCOUNTS    (Continued). 

Verification  of  account,  §  4457. 

Defense — Advances,  §  4458. 

Defense — Adjustment  and  settlement,  §  4459. 

Defense — Denial  of  mistakes  or  errors,  §  4460. 

Defense  on  information  and  belief,  §  4461. 

Defense — Partnership  account,  §  4462. 

Several    defenses,  §  4463. 

Defense — Statute  of  limitations,  §  4464. 

ACTIONS  ON  ACCOUNTS— FORMS. 

Complaint  for  money  due  on  account,  §  4465. 

The  same — Another  form — Common  count,  §  4466. 

Complaint  by  assignee  on  account,  §  4467. 

Complaint  on  account  stated,  §  4468. 

Complaint  to  correct  mistakes  in  account  stated,  and  for  judgment  thereon, 
§  4469. 

Complaint  for  general  balance  of  account,  §  4470. 

Complaint  upon  account  of  services,  §  4471. 

The  same — Another  form — Common   count,  §  4472. 

Complaint  for  money  overpaid,  relying  on  erroneous  account,  §  4473. 

Complaint  on  account  of  services — By  an  architect,  §  4474. 

The  same — Another  form — Common  count,  §  4475. 

The  same — By  a  broker  for  commissions,  §  4476. 

The  same — Another  form — Common  count,  §  4477. 

Complaint  by  carrier,  against  consignor,  for  freight,  §  4478. 

The  same — Another  form — Common  count,  §  4479. 

The  same — Against  consignee,  §  4480. 

The  same — Another  form — Common  count,  §  4481. 

Complaint  by  editor  for  services,  §  4482. 

The  same — Another  form — Common  count,  §  4483. 

Complaint  by  author  for  editing  and  compiling  book,  §  4484. 

The  same — Another  form — Common  count,  §  4485. 

Complaint  for  services  and  materials  furnished,  §  4486. 

The  same — Another  form — Common  count,  §  4487. 

Complaint  for  tuition  bills,  §  4488. 

The  same — Another  form — Common  count,  §  4489. 

Demand  for  copy  of  account,  §  4490. 

Copy  of  account  or  bill  of  particulars  to  be  furnished,  §  4491. 

Denial  of  errors  in  account  stated,  §  4492. 

Plea  of  an  account,  §  4493. 

Denial  of  mutual  dealings,  §  4494. 

Affidavit  by  plaintiff  to  move  for  reference  of  action  involving  long  ac- 
count, §  4495. 

Judgment  correcting  an  account  stated,  §  4496. 

ACTIONS  ON  AWARDS. 

Essential  allegations,  §  4497. 

Form  of  submission — When  must  be  in  writing,  §  4498. 
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ACTIONS  ON  AWARDS  (Conttnned). 

Who  may  make  submission,  §  4499. 

The  same — Partners — Parties  jointly  interested,  §  4500. 

Who  must  make  submission,  §  4501. 

Election  of  remedy,  §  4502. 

Judgment  upon  award,  §  4503. 

Jurisdiction,  §  4504. 

Meeting  of  arbitrators,  §  4505. 

Publication,  §  450(J. 

Eevocation,  §  4507. 

Submission,  §  4508. 

Vacation  of  award,  §  4509. 

Valid  awards,  §  4510. 

Void  award,  §  4511. 

Date  of  award,  §  4512. 

Appointment,  §  4513. 

Power  to  award,  §  4514. 

■Evidence,  §  4515. 

ACTIONS  ON  AWARDS— FORMS. 

Complaint  on  award  of  arbitrators  under  common-law  agreement  of  arbi- 
tration, §  4516. 
Complaint  on  an  award  of  arbitrators — Common  form,  §  4517. 
Allegation  of  an  enlargement  of  the  time,  §  4518. 
Complaint  on  arbitration  bond  for  refusal  to  comply  with  award,  S  451S. 

Answers. 

Invalidity  of  an  award,  §  4520. 

Denial  of  award,  §  4521. 

Denial  of  parol  submission,  §  4522. 

Denial  of  performance   by   plaintiff,  §  4523. 

Denial  of  revocation  by  defendant,  §  4524. 

Performance  by  defendant,  §  4525. 

Judgment  upon  award,  §  4526. 

Notice  of  motion  to  confirm  award,  §  4527. 

Notice  of  motion  to  modify  award,  §  4528. 

Order  modifying  award,  and  directing  judgment  as  modified,  S  4529. 

ACTIONS  ON  CONTRACTS  OP  EMPLOYMENT. 

Discharge  of  employee,  §  5195. 
<  rrounds  for  discharge,  §  5196. 
Entire  contract,  §  5197. 
Measure  of  damages,  §  5198. 
Offer  to  perform,  §  5199. 
Rescission  of  contract,  §  5200. 
Age  of  apprentice,  §  5201. 
Assignment  of  indentures,  §  5202. 
Apprentice's  wages,  §  5203. 
Breach,  how  alleged,  §  5204. 
Covenants,  §  5205. 
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ACTIONS  ON  CONTRACTS  OF  EMPLOYMENT   (Continued). 

Liability  of  parent,  §  5206. 

Right  of  action,  §  5207. 

Complaint,  §  5208. 

Measure  of  damages,  §  5209. 

Defenses — Master  and  servant,  §  5210. 

Defense — Performance  prevented  by  plaintiff,  §  5211. 

Defense — Unavoidable  accident,  §  5212. 

Answer,  §  5213. 

ACTIONS  ON  CONTRACTS  OF  EMPLOYMENT— FORMS. 

Complaint  in  action  for  breach  of  contract  to  employ,  §  5214. 

The  same — Where  the  employment  never  took  effect,  §  5215. 

Complaint  for  breach  of  contract  to  serve,  §  5216. 

Complaint  by  master  against  father  of  apprentice,  §  5217. 

Complaint  by  the  apprentice  against  the  master,  §  5218. 

Complaint  for  breach  of  contract  to  manufacture  goods,  §  5219. 

Complaint  for  refusing  to  accept  manufactured  goods,  §  5220. 

Complaint  on    promise    to    manufacture    raw    material    into    merchantable 

goods,  §  5221. 
Complaint  against  a  builder  for  not  completing  building,  §  5222. 
Complaint  against  builder  for  not  well  finishing  building,  §  5223. 
Complaint  against  attorney  for  negligent  prosecution  of  action,  §  5224. 
Complaint  against  attorney,  for  negligence  in  examining  title,  §  5225. 
Complaint  against  physician  for  malpractice,  §  5226. 
Complaint  against  surgeon  for  malpractice,  §  5227. 

Answers. 

Denial  of  contract,  §  5228. 

The  same — Denial  of  plaintiff's  performance,  §  5229. 

The  same — Performance  by  defendant,  §  5230. 

The  same — Excuse  for  nonperformance,  §  5231. 

Answer — Plaintiffs'    failure    preventing   defendant's   performance,  §  5232. 

Answer — Alleging  plaintiff's  discharge  for  misconduct,  §  5233. 

Answer — Discharge  on  account  of  plaintiff's  incompetency,  §  5234, 

ACTIONS  ON  COVENANTS. 
Action  on  covenant — Assignment  of  breach,  §  5756. 
Covenant  to  sue,  §  5757. 
Eviction,  what  is — Averment  of,  §  5758. 
Judgment  covenants,  §  5759. 
General  covenant  of  warranty,  §  5760. 
Notice  of  action,  §  5761. 
Remedy,  §  5762. 
Time  to  sue,  §  5763. 

Assignment  of  breach — Payment  by  covenantee,  §  5764. 
The  same — Description  of  land  conveyed,  §  5765. 
Condition  precedent,  §  5766. 
Covenant  in  mortgage,  §  5767. 
Measuie  of  damages,  §  576S. 
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ACTIONS  ON  COVENANTS  (Continued). 

Personal  responsibility,  §  5769. 

Estoppel,  §  5770. 

Incumbrances,  §  5771. 

Purchase  after  breach,  §  5772. 

To  what  covenant  attaches,  §  5773, 

Implied  covenant,  §  5774. 

Mortgage,  §  5775. 

Essential  averments,  §  5776. 

Implied  covenants,  §  5777. 

Damages,  measure  of,  §  5778. 

Death  of  covenantor,  §  5779. 

Covenant  to  build  party-wall,  §  5780. 

Covenant  to  remove  buildings,  §  5781. 

Special  damages,  §  5782. 

Covenant  as  to  use  and  occupation,  §  5783. 

Stipulation  to  build,  §  5784. 

Alleged  nuisance,  §  5785. 

Damages  on  former  suit,  §  5786. 

Assigning  breach,  §  5787. 

Copy  of  covenant,  §  5788. 

Covenants  in  leases — Interpretation  of,  §  5789. 

Damages  by  the  elements,  §  5790. 

Exceptions  in  covenant  to  repair,  §  5791. 

Breach  of  covenant  to  pay  taxes,  §  5792. 

Forfeiture,  §  5793. 

Lease  as  evidence,  §  5794. 

Under-lease,  §  5795. 

Liability  of  lessees,  §  5796. 

Void  lease,  §  5797. 

General  covenant  to  repair,  §  5798. 

Implied  obligation,  §  5799. 

Joint  lessors,  §  5800. 

Covenant  defined,  §  5801. 

Eviction,  §  5802. 

Necessary  averments,  §  5803. 

Eesponsibility  of  landlords,  §  5804. 

Defenses,  §  5805. 

Defense — Assignment,  §  5806. 

Defense — Counterclaim,  §  5807. 

Defense — Performance,  §  5808. 

ACTIONS  ON  COVENANTS— FORMS. 

Complaint  for  breach  of  warranty  of  title  to  real  property,  §  5809. 

Eviction,  allegation  of,  §  5810. 

Special  damages,  allegation  of,  §  5811. 

Complaint  for  breach  of  covenant  of  warranty — Another  form,  §  5812, 

Complaint  by  assignee  of  grantee  against  previous  grantor,  §  5813. 

Complaint  by  heirs  of  covenantee  against  previous  grantor,  §  5814. 
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ACTIONS  ON  COVENANTS— FORMS    (Continued). 

Complaint  by  devisee  of  covenantee,  against  previous  grantor,  §  5815. 

Complaint  for  breach  of  warranty  as  to  quantity,  §  5816. 

Complaint  in   action   on   covenant   against   incumbrances  on.   real   property, 

§  5817. 
The  same — Where  the  deed  expressed  specific  incumbrance,  §  5818. 
Complaint  in  action  on  covenant  of  seisin,  or  of  power  to  convey,  §  5819. 
Complaint  in  action  on  grantee's  covenant  to  build,  §  5820. 
Complaint  in  action  on  covenant    against    nuisances  —  By  grantor    against 

grantee,  §  5821. 
Complaint  in  action  on  continuing  covenant  to  maintain  fence,  §  5822. 
Complaint  by  lessor  against  lessee,  on  covenant  to  keep  premises  in  repair, 

§  5823. 
Complaint   by   lessee   against   lessor,   for   not   keeping   premises   in   repair, 

§  5824. 
Complaint  by  lessee  against  lessor,  for  not  completing  building  according 

to  agreement,  §  5825. 
Complaint   for  breach   of   covenant    of   quiet   enjoyment   against   landlord, 

§  5826. 
Denial  of  covenant,  §  5827. 
Denial  of  breach,  §  5828. 
Denial  of  offer  to  perform,  §  5829. 

ACTION  FENDING. 

As  abating  suit.     See  Abatement  and  Eevival. 
Notice  of.     See  Lis  Pendens. 

ACT  OF  GOD. 
In  general,  §  3225. 
Defense  must  be  pleaded,  §  4216. 
Defense  to  contract  of  apprenticeship,  §  5210. 
Excuse  for  breach  of  covenant,  §  5790. 

ACTUAL  FRAUD. 
In  general,  §  6827. 

ACTUAL  POSSESSION. 

In  forcible  entry  and  detainer,  §§  6463-6465. 

ADEQUATE  REMEDY  AT  LAW, 
Defined,  §  6992. 

"Want  of  to  support  mandamus,  §  7071. 
In  prohibition,  §  7121. 

"ADJACENT  TO  RIVER." 
Defined,  §  4346. 

ADMINISTRATORS. 

See  Executors  and  Administrators. 
In  general,  §§  3319-3348. 
As  defendants  in  foreclosure,  §§  5863,  5866. 
Averment  of  representative  capacity,  §§  3319,  3320. 
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ADMnnSTRATORS   (Continued). 

Bond,  action  on,  §§  4879,  4948,  4949. 

Corporation  as,  §  3505. 

Foreign,  actions  by,  §  3322. 

Liability  on  new  promise,  §  3325. 

Service  of    notice  of  appeal    on,  §  1759. 

When  may  sue  and  be  sued  in  his  own  name,  §  332S. 

With  will  annexed,  §  3334. 

ADMINISTRATORS— FOEMS. 

Complaint  by,  §§  3340,  3341. 

Complaint  by  for  partnership  accounting,  §  3779. 
Complaint  by,  in  conversion,  §  4141, 
Complaint  by  creditor  on,  bond  of,  §  4998. 

ADMISSIBILITY. 

See  Evidence. 
Of  deposition,  §  2232. 

ADMISSION. 
By  default,  §  1417. 
By  demurrer.     See  Demurrer. 
By  failure  to  deny,  §  428. 
By  non-verification  of  action  on  note,  §  5497. 
By  pleading  new  matter,  §  457. 
In  answer,  §§  427,  1453. 
In  contract  of  sale  as  to  value,  §  5722. 
Of    genuineness    of    negotiable    paper    by    not    verifying    angwer,  §  §.  5244, 

5253. 
Of  marriage,  §  3670. 
Of  service  of  summons,  §§  1098,  1099. 
To  prevent  continuance,  §  1141. 

ADULTEEEE. 

Named  in  divorce,  service  of,  §  3639. 

ADULTERY. 

Allegation  of,  §  3667. 

Defined,  §  3597. 

Form  of,  denial  of,  §  3699.  ' 

How  alleged,  §  3598. 

Improper  familiarities,  §  3600. 

Legitimacy  of  children,  on  divorce,  §  3634. 

ADVANCES. 

Mortgage  covering,  §  5985. 

On  account,  §  4458. 

Form  of,  complaint  for  return  of,  §  5140. 
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ADVERSE  POSSESSION. 

Beginning  of,  §  6235. 

Defined,  §§  6229-6233,  6417-6419,  6426. 

Issue  of  fact,  §  1127. 

Issue  of  law,  §  1126. 

Of  public  property,  §  6228. 

Originally  peaceable,  §  6237. 

Payment  of  taxes,  §  6242. 

Pleading  of,  §§  6421,  6426. 

ADVERTISING  AGENT. 
Complaint  by  for  services,  form  of,  §§  5186,  5187. 

ADVICE  OF  COUNSEL. 
As  defense  in  malicious  prosecution,  §  3896. 

ATFECTIONS. 
Alienation  of,  §§  4019-4023. 

AFFIDAVIT. 

Of  jurors  to  prove  chance  verdict,  §§  1574,  1575,  1576,  1577. 
Of  proof  of  loss  of  document,  §  2280. 
Of  publication  of  summons,  §  1080. 
For  arrest,  §§  2465-2468. 

For  change  of  venue,  judge  disqualified,  §  997. 
For  continuance  of  trial,  §§  1134,  1139. 
For  costs,  §  1495. 

For  deposition,  how  made,  §§  2235,  2236. 
For  new  trial  must  be  identified,  §  1568. 
For  order  to  publish  summons,  §  1074. 
For  publication  of  notice,  amendment  of,  §  1075. 
For  mandamus,  §  7091. 
For  writ  of  prohibition,  §  7125. 
In  support  of  motions,  §§  874-967. 
In  transcript  on  appeal,  §  1848. 
Of  defense,  defined,  §  679. 
Of  merits,  on  motion  to  open  default,  §  1431. 
Of  merits,  counter-affidavits,  §  1437. 
Of  merits,  to  open  default,  by  whom  made,  §  1436. 
Of  merits  for  change  of  venue,  §  995. 
Of  merits,  contents  of,  change  of  venue,  §  996. 
On  motion  for  new  trial,  of  newly  discovered  evidence,  §  158S. 
On  motion  for  new  trial,  §  1564. 
Resisting  motion  for  change  of  venue,  §  998. 
Verified  pleading  or  not,  §  162. 

AFFIDAVIT— FORMS. 

Acceptance  of  judgment,  §  921. 
Against  joint  debtor,  not  served,  §  3468. 
P.  P.  P.,  Vol.  rv — 246 
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AFFIDAVIT— FORMS  (Continued). 

Amendment  of,  §  808. 

As  foundation  for  contempt  proceeding,  §§  2443-2445. 

By  two  or  more  affiants,  general  form  of,  §  958. 

Captions  of,  §  145. 

Corroborating,  for  new  trial,  §  1659. 

Denying  execution  of  instrument,  §  913. 

Formal  parts  of,  in  an  action,  §  179. 

Formal  parts  of,  §§  179,  957. 

For  change  of  venue,  §  1007. 

For  change  of  venue  on  ground  of  non-residence,  §  1010. 

For  change  of  venue,  partiality  and  prejudice,  §  1011. 

For  change  of  venue  on  ground  of  convenience  of  witnesses,  §  1012. 

For  change  of  venue,  disqualification  of  judge,  §  1013. 

For  continuance,  for  absence  of  witness,  §  1149. 

For  continuance,  illness  of  witness,  §  1150. 

For  continuance,  illness  of  attorney,  §  1152. 

For  election  between  counts,  §  944. 

For  writ  of  habeas  corpus,  §  2398. 

For  new  trial  for  surprise,  §  1652. 

For  order  of  arrest,  §§  2495-2498. 

For  further  bill  of  particulars,  §  2306. 

For  examination  of  witness,  §  2259. 

For  consolidation  of   actions,  §  858. 

For  extension  of  time  to  plead,  pending  delivery  of  copy  of  account,  §  869. 

For  substitution  of  successor  in  office  as  party,  form  of,  §  71. 

For  substitution  of  assignee  of  plaintiff,  form  of,  §  73. 

For  substitution  of  successor  in  office  as  party,  §  952. 

For  substitution  of  successor  of  deceased  defendant,  §  955. 

For  publication  of  summons,  §  1082. 

For  interpleader  of  third  person  in  replevin,  form  of,  §§  719,  720. 

For  intervention  in  replevin,  §  703. 

For  intervention,  form  of,  §  702. 

For  order  of  reference  on  a  long  account,  §  1316. 

For  temporary  alimony,  §§  3702,  3703. 

For  security  for  costs,  §§  959,  960. 

For  additional  security  for  costs,  §  961. 

For  stay  of  proceedings,  §  962. 

Jurat  of,  when  affiant  is  blind  or  illiterate,  §  180. 

Local  prejudice,  §  1037. 

Of  sureties  on  undertaking  for  arrest,  §  2501. 

Of  qualification  of  sureties,  §  1989. 

Of  non-payment  of  redemption  money,  §  7018. 

Of  publication  made,  §  1084. 

Of  service  by  mail,  §  1085. 

Of  service  of  summons  on  several  defendants,  §  1096. 

Of  service  of  summons,  §  1097. 

On  motion  for  substitution  of  lost  pleading,  §  68. 

On  motion  for  commission  to  examine  witness,  §  2260. 
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AFFIDAVIT— FORMS  (Continued). 

On  motion  for  election  between  counts,  §  848. 

On  motion  to  enlarge  time  to  plead,  §  872. 

On  motion  for  reference  of  long  account,  §  4495. 

On  motion  on  to  open  default,  §  941. 

On  motion  to  strike  out  answer  as  sham,  §§  947,  948. 

On  motion  to  enlarge  time  to  surrender  defendant,  §  2526. 

Opposing  motion  for  reference,  difficult  questions  of  law,  §  1S20. 

Eesisting  motion  for  change  of  venue,  §  1014, 

To  correct  fictitious  name,  of  party,  §  853. 

Taken  before  judge,  certificate  of  clerk  to,  §  149. 

To  oppose  motion  for  reference,  denying  account,  §  1318. 

To  discharge  attachment  on  partnership  property,  §  3734. 

To  aet  aside  default  judgment,  §  1446. 

AGENTS. 

See  Principal  and  Agent. 
Character  of  as  a  party  must  appear  in  complaint,  §  185. 
Conversion  by,  §  4046. 

Demand  necessary  for  money  received,  §§  5056,  5057. 
Demand  on,  when   made,  §  4263. 
Denial  of  authority  of  to  draw  bill,  §  5467. 
Executing  note,  action,  §§  5399,  5400. 
Fraud  of,  §§  6849,  6851. 
Guaranty  by,  §§  4705,  4707. 
Insured's,  authority  of,  §  4738. 
Liable  for  abuse  of  power,  §§  4259,  4260. 
Liability   of   for   money   had,  §  5047. 
Making   verification,    when,  §  165, 
Marine  insurance  by,  §  4779. 
Negligence  of,  liable  for,  §  4294. 
Officers  of  fraternal  insurance  societies  as,  §  4780. 
Pledgee  as,  when,  §  4258. 
Purchase  from,  valid,  §  4064. 
Eatification  of  act  of,  §  4260. 
Sale  by  alleged  how,  §  4605. 
Signature  by,  §  5256. 
Trespass  by,  §  6535. 
Warranty  by,  §  4666. 

AGENTS— FORMS. 
Complaint  against    for    negligence,  §§  4299-4305. 
Complaint  by  for  services  in   advertising,  §  5186. 
Complaint  by  for  money  advanced,  §  5131. 
Complaint  against  for  money  received,  §§  5063,  5064. 
Counterclaim  against,  §  4574. 
Defense  of  as  indorser,  §  5565. 

Verification  by  when  party  is  absent  from  county,  §  176. 
When  absent  party  is  a  corporation,  §  177. 
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AGREEMENTS. 
See  Contracts. 
Argument  of  counsel,  8  1231. 

ALIAS  WSITS. 
Alias  summonB  or  writ,  §  1055. 

ALIENATION  OF  ATFECTIONS  AND  SEDUCTION. 
Criminal  conversation,  §  4019. 
Contriving  and  intending,  §  4020. 
Marriage,  §  4021. 
Complaint,  §  4022. 

Allegation  that  defendant  knew,  §  4023. 
Connivance,  §  4024. 
Daughter  temporarily  absent,  §  4025. 
Debauching  and  beating   daughter,  §  402<S. 
Distress  of  body  and  mind,  §  4027. 
Father,  action  by,  §  4028. 

Female  seduced  cannot  maintain  action,  §  4029. 
Full  age,  §  4030. 
Gist  of  action,  §  4031. 
Minor,  §  4032. 
Mother,  action  by,  §  4033. 
Nature  of  action,  §  4034. 
Stepfather,  §  4035. 
Statute  of  limitation,  §  4036. 
Chastity,  §  4037. 
Exemplary   damages,  §  4038. 

ALIENATION  OF  AFFECTIONS,  ETC.— FORMS. 

Complaint  for  criminal   conversation,  §  4039. 

Complaint  for  alienating  affections  of  plaintiff's  husband,  §  4040. 

Complaint  for  enticing  away  plaintiff's  wife,  §  4041. 

Complaint  for  debauching  daughter,  §  4042. 

Complaint  for  seduction  of  plaintiff's  daughter  or  servant,  9  4043. 

Complaint  for  seduction  by  female  seduced,  §  4044. 

ALIENS. 
Form  of,  jurat  in  affidavit  of,  §  181. 

ALIMONY. 
Derense  to  payment  of,  §  367'9. 
In  case  of  annulment  of  marriage,  §  3622. 
Pendente  lite,  §  3643. 
Without  divorce,  §  3644. 

AUMONT— FORMS. 

Affidavit  for  temporary,  §S  3702,  3703. 
Complaint  for,  §  3687. 
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ALIMONT— FORMS   (Contimied). 
Complaint  for  on  foreign  judgment,  §  5638. 
Complaint  for,  on  foreign  judgment,  §  3701. 
Temporary,  order  allowing,  §  3705. 
Temporary,  order  to  show  cause,  §  3701. 

ALLEGATIONS. 

See  Answer;  Complaint;  Pleading. 
Allegations  of  facts,  §  94. 
Legal  conclusions  not  to  be  alleged,  §  95. 
What  are  conclusions  of  law — Examples,  §  96. 
Examples  of  conclusions  of  law,  §  97. 
What  facts  should  be  alleged — Essential  facts,  §  98. 
Unnecessary  averments,  §  99. 

Immaterial,  irrelevant,  and  redundant  matter,  §  100. 
Formal  requisites  of,  §§  88-93. 

ALLOWANCE. 

See  specific  heads. 
Of  claims  against  decedents,  §  3329. 

ALTERATION  OF  INSTEUMENia 

Altered  writing,  as  evidence,  §  2281. 
Bills  of  exchange,  effect  of,  §  5268. 
Bond,  defense  of,  §  4969. 
Building  contract,  §  5656. 
Burden  of  proof,  §  5236, 
Defense  of,  form  of,  §  556<J. 
Indorsement,  effect  of,  §  5372. 
Labor  contract,  action  on,  §  5160. 
Note,  defense  of,  §  5503. 

ALTERNATIVE  ALLEGATIONa 

Prohibited,  §  90. 

ALTERNATIVE  CONTRACT. 
In  general,  §  4592. 
For  sale  of  realty,  §  5715. 

ALTERNATIVE   JUDGMENT. 
Effect  of  on  bond  in  replevin,  §  4889, 

ALTERNATIVE  METHOD  OF  APPEAL. 

In  general,  §  1749. 

Briefs,  §  1870. 

Transcript  in,  §§  1786,  1864. 

ALTERNATIVE  WRITS. 
Of  mandamus,  §  7076. 
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ALTERNATIVE   WEITS— FOEMa 
Of  mandate,  order  for,  §§  7108,  7110. 
Of  mandate,  notice  of  motion  to  quash,  §  7109. 
Of  prohibition,  §  7136. 
Of  prohibition,  return  to,  §  7138. 

AMBIGUITY. 
Ambiguous  averment,  as  to  fraud,  §  6895. 
Answer,  objection  to,  §  821. 
Demurrer  for,  §  332. 
Form  of  demurrer  for,  §  372. 
In  bill  of  exceptions,  §  1645. 
In  slanderous  words,  effect  of,  §  3950. 
In  suit  on  bond,  demurrer  for,  §  334. 

AMENDMENTS. 
AlphaTietical  References. 

In  general,  §§  785-859. 

Adding  or  striking  out  parties,  §  834. 

Affidavits,  §  808. 

Affidavit  for  publication  of  summons,  §  1075. 

After  demurrer,  effect  of,  §  799. 

After  trial,  §  796. 

Amended  pleading,  right  to  answer,  §  812. 

Amending  and  vacating  judgment,  in  general,  §§  1535-1545. 

Answer,  §  805. 

Answer  to  complaint  on  judgment,  §  5592. 

Answer,  on  promissory  note,  in  discretion  of  court,  §  5464. 

Appearance  made  by  attorney,  §  1102. 

Attachment  affidavit,  §  2646. 

Attachment  undertaking,  §  2652. 

At  trial,  §§  793,  794. 

Bill  of  exceptions,  §  1834. 

Changing  form  of  action,  §  788. 

Claim  governing  jurisdiction,  §  977. 

Cftmplaint,  §  799. 

Complaint  after  trial,  nunc  pro  tunc,  §  796. 

Complaint,  in  forcible  entry  and  unlawful  detainer,  §  6477. 

Complaint  for  injunction,  §  2981. 

Complaint  to  give  true  name  of  defendant,  §  107. 

Complaint,  permitting  of,  after  submission  on  motion  for  nonsuit,  §  1491. 

Cost-bill,  §  820. 

Demurrer,  §§  241,  806. 

Findings,  §  1186. 

Instructions  to  jury,  §  1242. 

Judgment  or  record,  §  797. 

Judgment,  nunc  pro  tunc,  §§  1367,  1368. 
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AMENDMENTS  (Continued). 

Judgment  of  supreme  court,  §  1944. 

Law  of  the  case,  §  841. 

Leave  of  court,  §  791. 

Lis  pendens,  when,  §  1110. 

Manner  of  making,  §  792. 

Mechanic's  lien  notice,  §  6074. 

Name  of  unknown  defendant  supplied  by,  §  107. 

Not  commencement  of  new  action,  when,  §  791. 

Notice  of  appeal,  §  1753. 

Of  course,  §  790. 

Of  course  may  change  cause  of  action,  §  789. 

On  appeal  from  justice  court,  §  809. 

On  terms,  §  791. 

Orders,  §  881. 

Order  ullowing,  when  appealable,  §  1697. 

Petition  in  condemnation  proceedings,  §  6810. 

Pleading,  §  787. 

Pleadings  in  replevin,  §  2566. 

Pleadings  to  conform  to  proof,  no  nonsuit,  §  1488. 

Pleadings  after  remittitur,  §  1952. 

Pleadings  on  appeal  from  justice  court,  §  1969. 

Pleadings,  reKef  from  mistake,  §  807. 

Practice  on,  §§  810,  811. 

Prayer  in  complaint,  §  113. 

Process,  §  786. 

Eeeords  of  case, §  1869. 

Return  on  execution,  §  2037. 

Return  to  writ  of  attachment,  §  2683. 

Special  examples,  §  836. 

Statement  on  appeal,  §§  1811,  1814. 

Statement  on  motion  for  new  trial,  §§  1623,  1623au 

Striking  out  parties,  §  838. 

Summons,  §  1050. 

Summons  and  return,  §  1088. 

Summons,  when  not  permitted,  §  1089. 

Supplemental  complaint,  §  783. 

To  conform  to  proofs,  §  795. 

To  correct  mistake  in  names,  §  833. 

Transcript,  §  1858. 

Undertaking,  §  816. 

Undertaking  on  appeal,  §  1771. 

Verdict,  §  1251. 

Waives  what,  §  794. 

What  ones  allowed,  §  798. 

When  allowable,  §  789. 

"When  may  be  made,  §  835. 
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AMENDMENTS  (Continued), 

Consecutive  Sections. 

In  general,  §  785. 

Amendment  of  process,  §  786. 

Amendment  of  pleading-s,  §  787. 

Changing  form  of  action,  §  788. 

When  allowable,  §  789. 

Amendments  of  course,  §  790. 

Amendment  by  leave  of  court,  9  791, 

Manner  of  amending,  §  792. 

Amendments  at  trial,  §  793. 

Amendments  at  trial — Continued,  §  794. 

Amendment  to  conform  to  proofs,  §  795. 

Amendments  after  trial,  §  796. 

Amendment  of  judgment  or  record,  §  797. 

What  amendments  should  be  allowed,  §  798. 

Amendment  of  complaint,  §  799. 

The  same — Effect  of  amended  complaint,  §  800. 

The  same — In   particular  actions,  §  801. 

The  same — Objection  to  original  complaint,  §  802. 

The  same — Time  to  answer,  §  803. 

Verification  of  complaint,  §  804. 

Amendment  of  answer,  §  805. 

Amendment  of  demurrer,  §  806. 

.\mendment — Eelief  against  mistake,  §  807. 

Amendment  of  affidavit,  §  808. 

Amendment  on  appeal  from  justice's  court,  §  8091 

Practice  on  amendments,  §  810. 

The  same — Continued,  §  811. 

Eight  to  answer  amended  pleadings,  §  812, 

Statement  in  order,  §  813. 

Statement  in  motion,  §  814, 

Irrelevant  pleading  defined,  §  815. 

Amendment  of  undertaking,  §  816. 

What  may  be  stricken  out,  §  817. 

Election  between  counts,  §  818. 

Statement  in  motion,  §  819. 

Cost-bill,  §  820. 

Ambiguous  answer,  §  821. 

Answer  with  denials  only,  §  822. 

Tardy  answer — Discretion  of  court,  §  823. 

Informal  answers,  §  824. 

Proceedings  on  motion  to  strike  out,  §  825, 

Sham  answers  defined,  §  826. 

Sham  defense,  how  tested,  §  827. 

Sham  answers  may  be  stricken  out,  §  828. 

Unverified  answers,  §  829. 
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AMENDMENTS  (Continued). 

What  may  be  stricken  out  of  answer,  §  830. 

When  motion  should  be  made,  §  831. 

Order  not  appealable,  §  832. 

Mistakes  in  names,  how  corrected,  §  833. 

Adding  or  striking  out  parties,  §  834. 

Discretion,  §  835. 

Motion,  when  made,  §  836. 

Special  cases,  §  837. 

Striking  out  parties,  §  838. 

Striking  out  demurrer — Grounds  of,  §  839. 

Complaint — Striking  out  evidentiary  matter,  §  840. 

Striking  out — Miscellaneous  points  of  practice,  §  841, 

AMENDMENTS— FORMS. 

Notice  of  motion  to  amend  complaint  by  striking  out  coplaintiffs  and 
making  them  defendants,  §  842. 

Notice  of  motion  for  leave  to  amend,  §  843. 

Order  giving  leave  to  amend,  §  844. 

Notice  of  motion  to  strike  out  irrelevant  or  redundant  matter,  §  845. 

Order  to  strike  out  irrelevant  or  redundant  matter,  §  846. 

Notice  of  motion  to  require  plaintiff  to  elect  between  several  counts  of  com- 
plaint, in  certain  cases, §  847. 

Affidavit  on  motion  to  compel  plaintiff  to  elect  between  several  counts  of 
complaint,  §  848. 

Notice  of  motion  to  strike  out  sham  answer,  §  849. 

Notice  of  motion  to  strike  out  irrelevant  answer,  §  850. 

Order  striking  out  irrelevant  answer,  §  851. 

Notice  of  motion  for  leave  to  correct  fictitious  name,  §  852. 

Affidavit  to  obtain  leave  to  correct  fictitious  name,  §  853. 

Order  giving  leave  to  correct  fictitious  name,  §  854. 

Notice  of  motion  to  amend  complaint  by  adding  defendant,  §  855. 

Order  of  court  granting  leave  to  amend,  §  856. 

The  same — By  striking  out  and  making  new  parties,  §  857. 

Affidavit  for  consolidation  of  actions,  §  858. 

Notice  of  motion  to  consolidate  actions,  §  859. 

Amended  complaint,  commencement  of,  §  134. 

Judgment,  petition  for,  §  1544. 

Notice  of  motion  to,  §  843. 

Order  granting,  §§  856,  857. 

Order  allowing,  §§  844,  964. 

Proposed  bill  of  exceptions,  form  of,  §  1842. 

AMOUNT  DUE. 
Should  be  alleged,  §  4530. 

AMOUNT  IN  CONTEOVEKST. 

Appeal,  governed  by,  §§  1726,  1727. 
Costs  form  no  part  of,  §  1506. 
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ANIMALS. 
Bailment  for  hire,  complaint  for  wrong  user,  §  3187, 
Harboring  vicious,  §§  4284,  4285, 
Harboring  vicious,  ownership  not  essential,  §  4284. 
Injury  from,  negligence  in  care  of,  §§  4210-4214. 
Pastured,  liability  in  bailm-jnt,  §  3169. 
Trespassing,  lien  on,  §  6575. 
Worrying  of  sheep,  §  4283. 

ANNULMENT  OF  MARRLAGR 
In  general,  §  3618. 

By  whom  and  when  brought,  §  3619. 
For  unchastity,  §  3621. 
For  impotency,  §  3627. 
Law  of  place  of,  governs,  §  3662. 

ANOTHER  ACTION  PENDINQ. 
Abates  suit.     See  Abatement  and  Revival. 
Conversion,  §  4119. 

Defense  of  in  suit  to  quiet  title,  §  6253. 
Defense  of  in  suit  on  judgment,  §  5619. 
No  ground  for  dismissal,  §  1481. 

ANSWER. 
Accord  and  satisfaction,  plea  of,  §§  477,  478. 
Admissions  in,  §  427. 

Admissions    in  by  failure  to  deny,  §  428. 
Admissions  in,  §  1453. 
Alleging  fraud,  what  to  contain,  §  516. 
Ambiguous,  when  to  object  to,  §  821. 
Amendments  to  liberally  allowed,  §  805. 
Avoidance,  special  plea  of  matter  of,  §  465. 
Bankruptcy  as  defense,  §  486. 

Bar  of  statute  of  limitations,  pleading  of,  §  539. 
Compromise  in  defense,  §  488. 
Counterclaim,  form  of  pleading,  §  641. 
Cures  what  defects  in  complaint,  §  361. 
Debt  not  due,  defense  of,  §  489. 
Defective  denials,  §  414. 
Defective,  judgment  on   pleadings,  §  1448. 
Defects  waived  by  answering,  §  665. 
Defense  of  another  action  pending,  §  479. 
Defense  of  another  action  pending,  when  permitted,  §  484. 
Defense  of  bankruptcy,  §  487. 
Defense  of  non-incorporation,  §  551. 
Defense  of  payment  pleaded,  how  and  when,  §  529. 
Defense  of  release  §  532. 
Defense  of  ultra  vires,  §  3537. 
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ANSWER  (Continued). 

Demurrer  to,  in  mandamus,  §  7090. 

Denial  of  consolidation  of  corporation,  §  550, 

Denial  of  deed  on  information  and  belief,  §  471. 

Denial  of  execution  of  written   instrument,  §  907. 

Denial  of  immaterial  allegations  not  necessary,  §  420. 

Denial  of  incorporation,  §  551. 

Denial  of  judgment  on  information  and  belief,  §  470. 

Denial  of  legal  conclusions,  §  416. 

Denial  of  negative  pregnant,  §§  417,  418. 

Designation  of  pleading  as  counterclaim,  §  642. 

Duress  as  defense,  §  506. 

Each  plea  must  be  complete  in  itself,  §  669. 

Effect  of  special  pleas,  §  464. 

Equitable  defense,  how  pleaded,  §  482. 

Errors  waived  by  answer,  §  665. 

Evasive  denials,  §  412. 

Failure  of  consideration,  §  558. 

Filed  late,  when  permitted,  §  823. 

Form  and  sufficiency  of  denials,  §  413. 

Former  adjudication,  §  511. 

Former  judgment,  allegation  of  as  defense,  §  511. 

Former  judgment  in  bar,  §  513. 

Form  of  denial  for  want  of  information  or  belief,  §  473. 

Fraud  as  defense,  §  516. 

Frivolous,  judgment  on  pleadings,  §  1454. 

General  denial  of  fraud,  §  425. 

General  denial  of  contract,  §  423. 

In  actions  for  breach  of  promise  of  marriage,  §§  5708-5712. 

In  action  on  bond,  defective,  §  4964. 

In  claim  and  delivery,  §  4148. 

In  condemnation  suit,  verification  of,  when  not  necessary,  §  159. 

Inconsistent  defenses,  §  672. 

In  conversion,  defendant  part  owner,  §  4150. 

In  conversion,  title  in  another,  §  4149. 

In  conversion,  sufficiency  of,  §  4124. 

In  eminent  domain,  §  6813. 

Informal,  when  stricken  out,  §  824. 

Information  and  belief,  denials  based  on,  §  467, 

In  general,  §§385-406. 

In  injunction  suit,  §  2982. 

In  mandamus,  §  7089. 

In  partition,  §  6190. 

In  partition,  allegations  of,  §  6172. 

In  replevin,  requisites  of,  §  2564. 

Insufficient,  in  action  on  sale  contract,  §  4631. 

In  suit  on  writing  or  statute,  §  391. 

In  tax  suit,  verification  of,  §  160. 

Joinder  of  defenses,  §  466. 
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ANSWER  (Continnea). 

Joint  and  individual  liability,  variance,  §  483. 

Joint  answer,  §  670. 

Joint  plea  as  to  one  defendant,  9  461. 

Judgment  on,  §  426. 

Lost,  substitution  on  afBdavit,  motion  and  order,  §  68. 

Married  woman's  separate,  §  521. 

Matter  in  avoidance,  §  465. 

Merits  of  case  pleaded,  waiver  of  plea  in  abatement,  §  462. 

Misjoinder  of  parties  must  be  pleaded,  §  525. 

Motion  to  strike  from  files,  when  to  be  made,  §  831. 

Must  be  consistent  in  parts,  §  671. 

Name  of  counterclaim  attached  to  pleading,  eftect  of,  §  64A 

Negative  pregnant  defined,  §§  417,  418. 

New  matter,  §  457. 

Non-joinder,  §  526. 

Not  evidence,  §  429. 

Not  verified,  judgment  on  pleadings,  §  1456. 

Not  verified,  admits  execution  of  note,  §§  5244,  5253. 

Object  of,  §  385. 

Of  garnishee,  §§  2766,  2775-2778. 

Of  infant  or  lunatic,  §  3395. 

Of  joint  debtor,  §  3463. 

Of  municipal  corporation,  §  552. 

On  accident  insurance  policy,  §  4759. 

On  information,  when  knowledge  is  presumed,  §  472. 

Payment  pleaded  in  defense,  §  529. 

Performance  of  award,  §  485. 

Performance  of  award  as  defense,  §  485. 

Pleading  bankruptcy,  §  486. 

Pleading  counterclaim,  necessity  of,  §  640. 

Pleading  damages  on  information  and  belief,  S  469. 

Pleading  misjoinder  of  parties,  §  525. 

Pleading  limitations,  construction  of,  §  538. 

Pleading  release,  §  532. 

Pleas,  §  459, 

Pleas  in  abatement  and  in  bar,  construction  of,  S  466. 

Pleas  in  abatement  and  in  bar,  §§  460,  463. 

Pleas  in  abatement,  §  460. 

Pleas  in  avoidance,  §  465. 

Pleas,  special,  §§  477-625. 

Pleas,  special,  effect  of,  §  464. 

Plea  to  merits  waives  defense  of  abatement,  §  462. 

Prayer  of,  §  673. 

Eaising  no  issue,  effect  of,  §  5522. 

Eeferring  to  other  parts  of  pleading  not  favored,  §  669. 

Eequired  to  new  matter  set  up  in  cross-complaint,  §  658. 

Ees  adjudicata,  alleging  as  defense,  §  511. 

Satisfaction  of  debt,  defense  of,  §§  477,  478. 
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ANSWER  (Continued). 

Separate,  §  674. 

Separate,  by  defendants  in  ejectment,  §  6409, 

Set-off,  §  549. 

Sham,  defined,  §  826. 

Sham  matter  may  be  stricken,  §  422. 

Sham  matter  need  not  be  denied,  §  422. 

Sham,  stricken  out,  §  828. 

Sham,  to  action  on  note,  §  5492. 

Sham,  when  stricken  out,  §  822. 

Special  answer,  same  as  plea,  §  459, 

Special  pleas,  §§  477-625. 

Special  pleas,  effect  of,  §  464. 

Special  traverse,  §  412. 

Standing  on  demurrer  bars  right  to  answer,  §  362. 

Statements  must  be  direct,  §  389. 

Statute  of  frauds,  §  533. 

Statute  of  limitations,  §§  535,  536. 

Sufficient  denials,  §  390. 

Sufficient  denial  of  separate  counts,  §  5653. 

Supplemental  setting  up  release  after  action  brought,  §  532^ 

Supplemental.     See  Supplemental  Pleadings. 

Tender,  §§  545,  546. 

Time  in  which  to  make,  after  service  by  publication,  §  1079. 

Time  to,  §  680. 

Time  to  make,  §  388. 

Time  to  make  after  amendment  of  complaint,  §  803. 

To  amended  pleading,  right  to,  §  812. 

To  complaint  in  foreclosure,  §  5912. 

To  complaint  in  foreclosure  of  street  assessment,  §  6096. 

To  complaint  in  foreclosure  of  chattel  mortgage,  §  5994. 

To  complaints  on  judgments,  §§  5641-5643. 

To  contain  defenses  not  on  face  of  complaint,  §  387, 

To  counterclaim,  when,  §  643. 

To  merits,  on  motion  to  set  aside  default,  §  1431. 

To  petition  for  prohibition,  §  7126. 

To  reply,  §  752. 

To  return  on  habeas  corpus,  §  2392. 

To  supplemental  pleading,  §  782. 

Traverse,  §  412. 

Under  the  codes,  what  to  contain,  §  386. 

Unverified,  stricken  out,  when,  §  829. 

Variance,  §  483. 

Verification  of,  §  430. 

Verification  of,  when  necessary,  §  158. 

Waives  what  defects,  §  665, 

What  may  be  stricken  out  of,  §  830. 

When  knowledge  of  defendant  is  presumed,  §  472. 

With  denials  only,  when  sham,  §  822. 
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ANSWER  (Continued). 

General  nature  of,  §  385. 

Answer  under  the  codes,  §  386. 

Objections  not  appearing  on  face  of  complaint,  §  387, 

Time  to  answer,  §  388. 

Mode  of  pleading  defense,  §  389. 

Denials  in  general,  §  390. 

Statute  or  writing,  §  391. 

Defense  of  insurance  company,  §  392. 

ANSWER— FORMS. 

Formal  parts  of  answer — General  form,  §  393. 

Interposing  both  denial  and  new  matter  in  defense,  §  394. 

Denial  by  assignee,  §  395. 

Specific  denial,  §  396. 

General  outline  form  of  answer,  denial,  justification,  and  mitigation  (libel), 
§397. 

Formal  parts  of  answer,  where  there  are  several  defenses  and  counterclaims, 
§398. 

Commencement  of  answer  by  defendant  appearing  in  person,  §  399. 

The  same — By  defendant  sued  by  wrong  name,  §  400. 

The  same — By  infant,  §  401. 

The  same — By  lunatic,  §  402. 

The  same — ^By  husband  and  wife  answering  jointly,  §  403. 

Answer  alleging  partial  defense,  §  404. 

Answer  upon  information  and  belief,  §  405. 

General  denial  of  knowledge  or  information,  by  several  defendants  answer- 
ing together,  §  406. 

Abatement,  answer,  no  jurisdiction,  §  561. 

Affidavit  of  falsity  of,  on  motion  to  strike  out,  §§  947,  948. 

Agreed  valuation  of  goods  lost,  §  3202. 

Alleging  partial  defense,  §  404. 

Bailment  held  as  pledge,  §  6021. 

Commencement  of  by  defendant  appearing  in  person,  §  399. 

Commencement  of,  by  defendant  sued  by  wrong  name,  §  400, 

Commencement  of,  by  husband  and  wife,  §  140, 

Commencement  of  by  husband  and  wife,  §  403. 

Commencement  of  by  infant,  §  138. 

Commencement  of  by  infant,  §  401. 

Commencement  of  insane  person's,  §  139. 

Commencement  of  by  insane  person,  §  139. 

Commencement  of  by  lunatic,  §  402. 

Commencement  of  separate,  §  141. 

Composition  deed,  form  of,  §  569. 

Compromise,  §  570. 

Credit  unexpired,  §  571. 

Defendant's  separate  answer,  commencement  of,  §  14L 

Defense  of  assignment,  §  604. 

Defense  of  fraud  pleaded,  form,  §  575, 
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ANSWER— FORMS  (Continuea). 

Defense  of  payment  to  assignor  without  notice,  §  454. 

Demurrer  to  defense  in,  §  376. 

Denial  by  assignee,  §  395. 

Denial  of  plaintiff's  ownership,  §  4144. 

Denial  of  bailment,  §  4145. 

Denial  of  knowledge,  explaining  cause  of  ignorance,  §  474. 

Belief,  denial  of  knowledge  sufficient  to  form,  §  476. 

Denial  of  knowledge  to,  sufficient  to  make,  §  476, 

Denial  on  information  and  belief,  §  475. 

Denying  incorporation,  §  610. 

Denying  interest,  stock  sold,  §  613. 

Denying  subscription  to  stock,  form  of,  §  612. 

Denying  trusteeship,  form  of,  §  611, 

Denying  official  capacity,  form  of,  §  614. 

Departure  from  guaranty,  §  4729. 

Duress,  §  574. 

Formal  parts  of,  several  defenses  and  counterclaim,  §  398. 

Form  of  demurrer  to,  §  375. 

Form  of  on  release  of  guarantor,  §  565. 

Form  of  plea   of  no  jurisdiction,  §  561. 

Form  of,  pleading  bankruptcy,  §  568. 

General  denial  of  knowledge  or  information,  §  406. 

General  form  of,  §  136. 

General  form  of  formal  parts  of,  §  393. 

In  actions  for  goods  sold,  §§  4570-4575. 

In  actions  for  money  loaned  or  advanced,  §§  5090-5096. 

In  actions  on  awards,  §§  4520-4525. 

In  actions  on  promissory  notes,  §§  5556-5582. 

In  actions  on  bills  of  exchange,  §§  5355-5356. 

In  actions  on  contracts  of  employment,  §§  5228-5234. 

In  actions  on  contracts  of  sale,  §§  4652-4656. 

In  bailment,  special  contract  pleaded,  §  3205. 

In  bailment,  goods  lost  by  unassumed  risk,  §  3204. 

In  bailment,  plaintiff's  negligence,  §  3195. 

In  bailment,  denial  of  ownership,  §  3194. 

In  conversion  setting  up  lien,  §  4146. 

In  ejectment,  §§  6442-6447. 

Infancy  of  defendant,  §  577. 

Infancy  of  plaintiff,  §  576. 

In  forcible  entry  and  detainer,  §  6527. 

In  partition,  setting  up  partnership  suit  pending,  §  616. 

In  partnership  dissolution,  §§  3782,  3783. 

In  specific  performance,  §§  7006-7019. 

.Joint  answer  and  demurrer,  §  676. 

Knowledge,  denial  based  on  lack  of,  showing  reason  for,  §  474. 

Marriage  of  defendant,  §  579. 

Marriage  of  defendant  after  contract  made,  §  581. 

Misjoinder  of  pai'ties,  §  582. 
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Misnomer  of  party,  form,  §  583. 

Mistake,  §  584. 

No  jurisdiction  of  foreign  consul,  §  563. 

Non-joinder,  §  585. 

Non-joinder  of  tenants  in  common,  §  586. 

Non-joinder  pleaded,  §  588. 

Notice  of  motion  for  more  time  to,  §  871. 

Notice  of  motion  to  strike  out,  §  946. 

Of  garnishee  by  way  of  interpleader,  form  of,  §  717. 

Of  infant,  commencement  of,  §  138. 

On  labor  contract,  misconduct  and  incompetency,  §§  5233,  5234. 

Order  permitting  after  default,  §  943. 

Order  striking  out  as  sham,  §  949. 

Outline  form  of,  with  denial,  justification  and  mitigation  (libel),  9  391, 

Payment  and  counterclaim,  in  action  for  goods  sold,  §  4575. 

Payment  by  bill  accepted,  §  591. 

Payment  by  note  pleaded,  §  590. 

Payment  pleaded,  §  589, 

Pleading  arbitration  and  award,  §  567. 

Pleading  lack  of  knowledge  sufficient  to  form  a  belief,  §  476. 

Pleading  payment  in  services,  §  592. 

Pleading  statute  of  frauds,  form  of,  §§  594,  595. 

Premature  action,  form  of  answer,  §  571. 

Release,    §  593. 

Ees  adjudicata,  form  of  plea,  §  572. 

Set-off  against  plaintiff's  factor,  §  647. 

Setting  up  agreement  not  to  be  performed  within  one  year,  9  596. 

Setting  up  counterclaim  for  breach  of  warranty,  §  649. 

Setting  up  denial  and  tender,  §  607. 

Setting  up  equitable  counterclaim,  §  650. 

Setting  up  estoppel,  form  of,  §  617. 

Setting  up  foreign  judgment,  §  618. 

Setting  up  foreign  statute  of  limitations,  §  602. 

Setting  up  no  jurisdiction  of  foreign  corporation,  §  624. 

Setting  up  no  jurisdiction    of  the  person,  §  623. 

Setting  up  no  jurisdiction  of  subject,  §  635. 

Setting  up  partnership  of  defendant,  §  619. 

Setting  up  statute  of  frauds,  marriage  contract,  §  598. 

Setting  up  statute  of  frauds,  debt  of  another,  §  597. 

Setting  up  statute  of  limitations,  §§  600,  601. 

Setting  up  tender,  §  605. 

Setting  up  tender  of  part  and  payment,  §  6O61. 

Setting  up  ultra  vires,  form  of,  §  599. 

Setting  up  want  of  capacity,  §  609. 

Setting  up  want  of  capacity,  plaintiff  partnership,  §  815. 

Setting  up  want  of  consideration,  §§  630-622. 

Setting  up  want  of  consideration,  money  lost  in  gambling,  §  621. 

Several  defenses,  §§  677,  678. 


INDEX.  3921 

ANSWER— FORMS   (Continued). 

Slander  of  title,  §  4007. 

Special  denia'  i  396. 

Sufficient  ir  v^tion  on  account  of  goods  sold,  §  4553. 

That  the  United  States  has  exclusive  jurisdiction,  §  563. 

To  complaints  for  nuisance,  §§  4430-4437. 

To  complaints  for  use  and  occupation,  §§  6689-6695. 

To  return  to  writ  of  mandate,  §  7115. 

Upon  information  and  belief,  §  405. 

With  denial  and  new  matter,  §  394. 

ANTENUPTIAL  UNCHASTITY. 

Annulment  of  marriage  for,  §  3621. 

ANTICIPATING  DEFENSES. 

See  Complaint;  Defenses. 

APPEAL  AND  EBBOS. 
In  General. 

Abatement  on  death  of  appellant,  §  496. 
Allowance  of  costs  on,  §  1953. 
Alternative  method,  §  1749. 
Alternative  method,  transcript  on,  §  1746. 
Alternative  method,  transcript  on,  §  1864. 
Amending  bill  of  exceptions,  §  1834, 
Amendment  after  remittitur,  §  1952. 
Amendment  of  notice  of,  §  1753. 
Amendment  of  statement,  §§  1811,  1814. 
Amendment  of  statement  on,  §  1623. 
Amendment  of  transcript  on,  §  1858. 

Appealable  and  non-appealable  decrees  and  orders,  §§  1694,  1695,  1698. 
Appealable  judgments,  §  1684. 
Appealable  orders,  §  1890. 

Appealable  orders,  miscellaneous,  §§  1728,  1729. 
Appeal  or  certiorari,  §  2000. 
Appeal  or  writ  of  error,  §  1681. 
Appeal  or  injunction,  §  2882. 
Appellate  jurisdiction,  §  974. 
Argument  of  counsel  on,  §  1874. 
At  law  and  in  equity,  §  1748. 
Authentication  of  statement,  §§  1812,  1813. 
Authentication  of  papers  on,  §  1876. 

Bankruptcy  does  not  abate  right  to  appeal  from  previous  judgment,  §.  59. 
Bill  of  exceptions  on,  §§  1823-1840. 
Bond,  action,  and  liability  on,  §§  1790-1793. 
Bond,  amount  of,  §  1772. 
Bond,  appeal  dismissed,  §  4855. 
P.  P.  F.,  Vol.  IV — 246 
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APPEAL  AND  ERROR   (Continued). 

Bond,  approval  of,  §  1978. 

Bond,  defective,  remedy,  §§  1785,  1786. 

Bond,  delivery  of,  §  1775. 

Bond,  exception  to  sureties  on,  §  1776. 

Bond,  filing,  §  1777. 

Bond,  form  and  contents  of,  §§  1781,  1782,  1793. 

Bond,  justification  of  sureties  on,  §  1783. 

Bond,  parties  who  need  not  give,  §  1788. 

Bond,  sureties  and  parties  joined  in  single  cause^  §  21L 

Briefs,  §§1868-1885. 

Briefs  in  alternative  method  of,  §  1870. 

Copy  of  map  in  transcript,  §  1849. 

Costs  of  transcript  on,  §  1878. 

Costs  on,  §§  1507,  1508. 

Costs  on  remittitur,  §  1511. 

Cross-appeals,  §  1680. 

Death  of  party  before  appeal,  substitution  of  successor,  §  6L 

Decisions  on,  what  are,  §  1942. 

Deposit  in  lieu  of  bond,  §§  1774,  3145. 

Dismissal  of,  §§  1879-1883. 

Dismissed  may  be  otherwise  considered,  §  1677. 

Double  appeals,  §  1679. 

Effect  of,  §  1751. 

Effect  of  change  in  law  pending,  §  1918. 

Effect  of  on  lower  court,  §  1752. 

Effect  of  reversal  on  writ  of  execution,  §  2068. 

Effect  of  reversal  of  judgment  for  possession  of  realty,  §  6500. 

Effect  of  settlement  of  statement  on,  §§  1817,  1818. 

Engrossing  statement,  §  1815. 

Error  assigned  generally,  effect  of,  §  1909. 

Error  or  omission,  finding  of  facts,  §§  1898-1900,  1912,  193a 

Errors  considered  on,  §§  1886-1916. 

Estoppel  from,  §  1678. 

Estoppel,  on,  §  1891. 

Exceptions  taken,  §§  134.5-1360. 

Extending  time  on,  §  865. 

Excessive  verdict,  §  1896. 

Filing  and  serving  notice,  §§  1754,  1770. 

Filing  and  serving  statement  on,  §  1810. 

Filing  and  settlement  of  bill  of  exceptions,  §  1829. 

For  judicial  errors,  §  1706. 

For  new  trial  order,  how  made,  §  1554. 

Frivolous,  §  1689. 

Frivolous,  effect  on  sureties,  §  4858. 

From  amended  judgment,  time  for,  §  1732. 

From  appointment  of  guardian  for  incompetent,  §  3379. 

From  contempt  order,  §  2424. 

From  default  judgment,  §  1420. 
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From  discretionary  orders,  §  1714. 

From  divorce  decree,  §§  3664,  3665. 

From  final  judgment,  §  1889. 

From  injunction  order,  §  2977. 

From  interlocutory  judgment  in  partition,  §  1691. 

From  interlocutory  orders,  §§  1718-1724. 

From  intermediate  courts,  §§  1G82,  1683. 

From  judgment  in  replevin,  §  2582. 

From  judgment  giving  possession  of  land,  undertaking  on,  §  6630. 

From  judgments  by  consent,  §  1687. 

From  judgment  for  costs,  §  1688. 

From  judgment  in  actions  of  forcible  entry  and  detainer,  §  6520. 

From  judgment  in  habeas  corpus  proceeding,  §  2380. 

From  judgment  on  nonsuit,  §  1493. 

From  justice  court,  §§  1962-1985. 

From  justice  court,  amendment  of  pleadings  on,  §  1969. 

From  justice  court,  amendment  on,  §  809. 

From  justice  court,  costs  on,  §§  1964,  1965. 

From  justice  court,  deposit  in  lieu  of  bond,  §  1976. 

From  justice  court,  dismissal  of,  §§  1966,  1985. 

From  justice  court,  effect  of,  §  1984. 

From  justice  court,  filing,  and  service  of  notice  of,  §§  1973-1975. 

From  justice  court,  how  taken,  §  1963. 

From  justice  court,  in  South  Dakota,  §  1982. 

From  justice  court,  jurisdiction   on,  §§  1967,   1968. 

From  justice  court,  new  trial  on,  §  1971. 

From  justice  court,  no  extension  of  time  for,  §  864. 

From  justice  court,  presumptions  in  favor  of,  §  1970. 

From  justice  court,  statement  on,  §  1972. 

From  justice  court,  sufficiency  of  undertaking,  §  1981. 

From  justice  court,  tax   suit,    amendment   in,  §  6759. 

From  judgment  of  nonsuit,  §  1690. 

From  order  as  to  costs,  §  1894. 

From  order  based  on  evidence,  transcript  of,  §  1856, 

From  order  by  consent,  §  1904. 

From  order  in  intervention,  §  683. 

From  order  on  change  of  venue,  §  1002. 

From  orders  in  reference  to  report  of  referee,  §  1314. 

From  order  of  receivership,  §§  1708,  1709. 

From  orders  after  judgment,  §§  1705,  1710. 

From  order  dissolving  attachment,  §  2710. 

From  order  on  motion  for  new  trial,   hearing  of,  §§  1647-1649. 

From  orders  in  special  proceedings,  §  1692. 

From  orders  reducing  amount  of  a  judgment,  §  1727. 

From  probate  orders,  when  lies,  §  1742. 

From  rulings,  necessary  record  of,  §  1906. 

From  special  proceedings,  §  1819. 

Governed  by  amount  in  controversy,  when,  §  1726. 
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Grounds  for,  §  1675. 

Habeas  corpus  proceeding  triable  de  novo,  §  23'9flL 

Harmless  error,  §§  1919-1923. 

Hearing  and  briefs,  §§  1868-1885. 

Joint,  §  1737. 

Judgment  affirmed,  when,  §  1929. 

Judgment  modified  on,  when,  §  1930. 

Judgment  reversed,  subsequent  orders,  §  890. 

Judgment  reversed,  when,  §§  1931-1934. 

Judgment  sustained  on  other  grounds,  §  1925. 

Jurisdiction  of  upper  court  after  remand,  §  1960. 

Jurisdiction  to  settle  bill  of  exceptions,  §§  1830-1833. 

Law  of  the  case,  §  1949. 

Legal  presumptions,  §§  1926,  1928. 

Minutes  of  court  put  in  statement,  §  1807. 

Miscellaneous  subjects  considered,  §  1907. 

Motion  to  strike  out  not  allowed  after,  §  841. 

New  bond  filed,  when,  and  effect  of,  §§  1750,  1779,  1787. 

None  from  void  judgment,  §  1693. 

Notice,  contents  of,  §  1770. 

Not  supplanted  by  prohibition,  §  7132. 

Objections  to  denial  must  be  raised  in  lower  court,  §  419. 

Objection  to  parties  raised  in  trial  court,  §  1915. 

Objection     to  statement  on,  §  1816. 

Objections   to   transcript,  §  1875. 

On  case   stated,   when,  §  1685. 

On  ground  of  erroneous  instructions,  §§  1901,  1913. 

On  judgment-roll,  §§  1822,  1851. 

On  pleadings,  exceptions,  when  necessary  in  trial  court,  §  1918. 

On  question  of  fact,  §§  1897-1899. 

Orders  permissible  after  reversal  on  appeal,  §  890. 

Order  to  strike  out  immaterial  pleading  is  not  appealable,  §  832i. 

Other  remedies,  §§  1676-1681. 

Perfecting  of,  §§  1747-1793. 

Presumption  in  favor  of  order  made  in  vacation,  §  903. 

Principles  of  determination  of,  §§  1917-1949. 

Printing  of  record  on,  §§  1877,  1878. 

Proceedings  after  remand,  §§  1955,  1956. 

Proposed  bill  of  exceptions,  §  1841. 

Questions  in  discretion  of  court,  §§  1903,  1905,  1908. 

Eecall  of  remittitur,  §  1959. 

Rehearing  on,  §§  1943,  1946-1949. 

Reinstatement  of,  §  1884. 

Remittitur,  §§  1950-1961. 

Restitution  of  rights  after  appeal,  §  890, 

Right  of,  §§  1733,  1741. 
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Rule  of  conflict  of  evidence,  §§  1924,  1927. 

Separate,  §  1734. 

Separate,  transcript  on,  §  1859. 

Service  by  mail,  §  1778. 

Service  on  coparties,  §  1761. 

Settlement  of  statement,  motion  for  new  trial,  §§  1596^1600. 

Skeleton  statement,  §  1808. 

Statement  on,  §§  1803-1823. 

Statement,  when  not  necessary,  §  1805. 

Stipulations  in  transcript  on,  §  1862. 

Successive  and  cross-appeals,  §  1680. 

Suggestion  of  death  of  party  in  appellate  court  by  affidavit,  §  504. 

Superior  to  supreme  court,  §§  1675-1793. 

Supplemental  pleading  after  reversal,  §  775. 

Supreme  court  of  the  United  States,  no  stay  of  proceedings  on,  §  1958. 

Time  for,  §§  1730,  1731. 

Time  for  settlement  of  statement  on,  §  1821. 

To  supreme  court  of  the  United  States,  §§  1667-1671. 

Transcript  on,  §§  1844-1867. 

Transcript  shows  undertaking  filed,  §  1863. 

True  name,  failure  to  substitute  no  ground  for  reversal,  §  6S. 

Undertaking  on,  §§  4855-4866. 

What  not  reviewed,  §  1893. 

What  not  to  put  in  transcript  on,  §  1861. 

What  will  be  reviewed,  §  1885. 

When  bill  of  exceptions  not  necessary,  §  1826. 

When  exceptions  must  be  taken,  §  1908. 

Who  may,  §§  1735,  1736. 

Written  evidence  rejected,  put  in  statement,  §  1809. 

Writ  of  Error  to  Federal  Court. 

In  general,  §  1667, 

Procedure  on  error,  §  1668. 

Time  for  prosecuting  writ  of  error,  §  1669. 

Citation,  §  1670. 

Function  of  judge,  §  1671. 

Writ  of  Error  to  Federal  Court— ^Fonns. 

Petition  for  writ  of  error,  §  1672. 

Assignment  of  error  on  writ  of  error  to  state  court,  §  I'GTS. 

Allowance  of  writ,  §  1674. 

Bond  on  writ  of  error,  §  1674a. 

Writ  of  error,  §  1674b. 

Citation  on  writ  of  error,  §  1674c. 

Appeals  from  the  Superior  Courts  to  the  Supreme  Conrtk 

Grounds  for  appeal,  §  1675. 

Other  remedy  in  lower  court,  §  1676. 


3926  INDEX. 

APPEAL  AND  ERROR  (Continued). 

Different  remedies  in  higher  court,  §  1677. 

Estoppel  from  appeal,  §  1678. 

Two  appeals  at  one  time,  §  1679. 

Successive  appeals  and  cross-appeals,  §  1680. 

Appeals  versus  writ  of  error,  §  1681. 

On  appeal  from  the  intermediate  court,  §  1682. 

Decisions  of  intermediate  courts,-  §  1683. 

Appealable  judgments,  §  1684. 

Case  stated,  §  1G85. 

Case  submitted  without  action,  §  1686. 

Consent,  §  1687. 

Costs,  §  1688. 

Frivolous  matters,  §  1689. 

Non-suit,  §  1690. 

Partition,  §  1691. 

Special  proceedings,  §  1692. 

Void  judgment,  §  1693. 

Appealable  decrees,  §  1694. 

Non-appealable  decrees,  §  1695. 

Appealable  orders,  §  1696. 

Amendment,  §  1697. 

Attachment,  §  1698. 

Bill  of  particulars,  §  1699. 

Contempt,  §  1700. 

Decree,  setting  aside,  §  1701. 

Dismissal  of  action,  §  1703. 

Foreclosure,  §  1703. 

Injunction,  §  1704. 

Judgment,  entry  of,  §  1705. 

Judicial  errors,  §  1706. 

New  trial,  §  1707. 

Receiver,  §  1708. 

Reference,  §  1709. 

Special  orders  after  judgment,  §  1710. 

Striking  out,  §  1711. 

Supplemental  complaint,  §  1712. 

Suspending  attorney,  §  1713. 

Discretion  of  court,  §  1714. 

Discretionary  orders — Parties,  §  1715. 

Discretionary  orders — Transfer,  §  1716. 

Discretionary  orders — Practice,  §  1717. 

Interlocutory  orders,  §  1718. 

Interlocutory  orders — Costs,  §  1719. 

Interlocutory  orders — Evidence,  §  1720. 

Interlocutory  orders — New  trial,  §  1721. 

Interlocutory  orders — Receiver,  §  1722. 
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Interlocutory  orders — Reference,  §  1723. 

Interlocutory  orders — Vacating  judgment,  §  1724. 

Void  order,  §  1725. 

Amount  or  value  in  coatroversy,  §  1726. 

Reduction  of  the  amount  in  controversy,  §  1727, 

Appealable  orders — Miscellaneous,  §  1728. 

Non-appealable  orders — Miscellaneous,  §  1729. 

Time  in  which  to  appeal,  §  1730. 

The  same — Continued,  §  1731. 

Amended  judgment,  §  1732. 

Right  of  appeal,  §  1733. 

Separate  appeal,  §  1734. 

Who  may  appeal,  §  1735. 

Parties  or  persons  injured,  §  1736. 

Joint  appeal,  §  1737. 

Parties  to  the  record,  §  1738. 

Substituted  party,  §  1739. 

Substitution — Transfer  of  interest,  §  1740. 

Appeal  from  Superior  Court  to  tlie  Supreme  Court  In  Probate  and  Other 

Proceedings. 
Right  of  appeal,  §  1741. 
In  probate  proceedings,  §  1742. 
Contested  elections,  §  1743. 
Orders  not  appealable,  §  1744. 
Parties,  §  1745. 
Transcript,  §  1746. 

Perfecting  an  Appeal. 

Perfecting  appeals,  §  1747. 

Appeals,  how  taken,  §  1748. 

Alternative  method  of  taking  appeal,  §  1749. 

Supersedeas  or  stay  of  proceedings,  §  1750. 

Effect  of  appeal,  §  1751. 

The  same — On  lower  court,  §  1752. 

Amendment  of  notice,  §  1753. 

Filing  notice,  §  1754. 

Filing  and  serving  notice,  §  1755. 

Proof  of  service,  §  1756. 

Service,  how  and  when  made,  §  1757. 

Service  and  filing  of  notice — Continued,  §  1758. 

The  same — Service  on  administrator  after  conviction  for  felony,  §  1759. 

Service  on  adverse  parties,  §  1760. 

Service  on  coparties,  §  1761. 

•Time  for  service,  §  1762. 

Mode  of  service,  §  1763. 

Proof  of  service,  §  1764. 
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Filing  of  notice,  §  1765. 

The  same — Neglect  of  clerk  to  make  journal  entry,  S  17(Mli. 

The  same — Waiver  of  irregularity,  §  1766a. 

Sufficiency  of  notice,  §  1767. 

The  same — Continued,  §  17d8. 

Stipulations,  effect  of,  §  1769. 

Contents  of  notice,  §  1770. 

Undertaking — Amendments,  §  1771. 

Amount,  §  1772. 

Consideration,  §  1773. 

Deposit  in  court,  §  1774. 

Delivery,  §  1775. 

Exception  to  sureties,  §  1776. 

Filing  undertaking,  §  1777. 

The  same — Service  by  mail,  §  1778, 

Filing  new  undertaking,  §  1779. 

Form,  §  1780. 

Form  and  sufficiency,  §  1781. 

The  same — Continued,  §  1782. 

Justification  of  sureties,  §  1783. 

Justification,  affidavit  of,  §  1784. 

Eemedy  on  defective  undertaking,  §  1785. 

Setting  as.ide  undertaking,  §  1786. 

Undertaking  to  effect  stay,  §  1787. 

Who  exempt  from  undertaking,  §  1788. 

Appeal-bond — Miscellaneous,  §  1789. 

Action  on  appeal-bond,  §  1790. 

Liability  of  sureties,  §  1791. 

The  same — Continued,  §  1792. 

Money  judgment,  §  1793. 

Bill  of  Exceptions. 

Bill  of  exceptions,  §  1823. 

The  same — Continued,  §  1824. 

Statement  as  bill  of  exceptions,  §  1825. 

When  bill  of  exceptions  not  necessary,  §  1826. 

What  a  bill  of  exceptions  should  contain,  §  1827. 

The  same — Continued,  §  1828. 

Filing  and  settlement  of  bill  of  exceptiona,  §  1829. 

Jurisdiction,  §  1830. 

Notice — Time  of  settlement,  §  1831. 

Signing — Authentication,  §  1832. 

The  same — Petition  to  prove,  §  1833. 

The  same — Amending   the  bill,  §  1834. 

The  same — Presumptions,  §  1835. 

The  same — Striking  from  files,  §  1836, 

Exceptions  to  evidence,  §  1837. 
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APPEAL  AND  EUROR  (Continued). 
Exceptions  to  findings,  §  1838. 
Exceptions  to  instructions,  §  1839. 
Exceptions  to  rulings,  §  1840. 

Statement  on  Appeal. 
In  general,  §  1803. 
Preparing  statement,  §  1804. 
When  statement  unnecessary,  §  1805. 
What  statement  shall  contain,  §  1808L 
Minutes  of  the  court,  §  1807. 
Skeleton  statement,  §  1808. 
Written  instruments,  etc.,  §  1809. 
Filing  and  serving  statements,  §  1810, 
Amendments,  §  1811. 
Authentication  of  statement,  §  1812. 
Authentication  insufficient,  §  1813. 
Correcting  statement,  §  1814. 
Engrossing  statement,  §  1815. 
Objection  to  statement,  §  1816. 
Statement  must  be  made,  §  1817. 
Settlement,  effect  of,  §  1818. 
Special  proceedings,  §  1819. 
Stipulation  of  attorneys,  §  1820. 
Time  for  settlement,  §  1821. 
Appeal  from  the  judgment-roll,  §  1'829. 

Transcript  on  Appeal. 

The  transcript,  §  1844. 

Filing  transcript,  §  1845. 

Service  of  transcript,  §  1846. 

What  the  transcript  must  contain,  §  1847. 

Affidavits  and  documents,  §  1848. 

Copy  of  map,  §  1849. 

Findings,  §  1850. 

Judgment-roll,  §  1S51. 

Motions,  §  1852. 

New  trial,  §  1853. 

Notice  of  appeal,  §  1854. 

Order  after  judgment,  §  1855. 

Order  based  on  evidence,  §  1856. 

Pleadings,  §  1857. 

Amendment  of  transcript,  §  1858. 

Separate  appeals,  §  1859. 

Statement,  §  1860. 

What  transcript  should  not  contain,  S  180L 

Stipulations,  §  1862. 

Undertaking,  §  1863. 
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Alternative  method  of  preparing  the  record,  §  1864. 
Form  of  stipulation,  §  1865. 
Reporter's  certificate,  §  1866. 
Certificate  to  judgment-roll,  §  1867. 

Hearing  and  Briefs. 

Hearing  on  appeal,  §  1868. 

Errors  in  the  record,  how  amended,  §  1869, 

Briefs  in  alternative  method  of  appeal,  §  1870. 

Briefs — Purpose   and  form,  §  1871. 

The  same — ^Specification  of  errors,  §  1872. 

The  same — Filing  and  striking  out,  §  1873. 

Argument  of  counsel,  §  1874. 

Objections  to  the  transcript,  §  1875. 

Authentication  of  papers,  §  1876. 

Printing  record,  §  1877. 

Transcript — Fees  and  costs,  §  1878. 

Dismissal  of  appeal,  §  1879. 

The  same — Continued,  §  1880. 

The  same — Dismissal  denied,  §  1881. 

Dismissal,  effect  of,  §  1882. 

Dismissal — Procedure,  §  1883. 

Reinstatement,  §  1884. 

What  will  be  reviewed,  §  1885. 

Errors  Considered  on  Appeal. 

Errors  in  judgment-roll,  §  1886. 

Errors  in  law,  §  1887. 

Errors  in  the  rulings  on  evidence,  §  1888. 

Form  final  judgment,  §  1889. 

Orders,  §  189G 

Practice,  §  1891. 

Statute  of  limitations,  §  1892. 

What  will  not  be  reviewed,  §  1893. 

Costs,  §  1894. 

Evidence,  §  1895. 

Excessive  verdict,  §  1896. 

Facts,  questions  of,  §  1897. 

Findings  of  fact,  §  1898. 

Findings,  omission  of,  §  1899. 

Findings— Review  of — Generally,  §  1900t 

Instructions,  §  1901. 

Irregularities,  §  1902. 

Matter  in  discretion  of  court,  §  1903. 

Order  by  consent,  §  1904, 

Questions,  §  1905. 

Rulings,  §  1906. 
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Subjects  of  review  on  appeal — Miscellaneous,  §  1&07. 

When  exception  must  be  taken,  §  1908. 

Assignment  of  errors — Generally,  §  1909. 

Waiver  of  objections — Mis<jellaneous,  §  1910. 

Evidence,  §  1911. 

Findings,  §  1912. 

Instructions,  §  1913. 

Irregularity  in  proceedings,  §  1914. 

Parties,  §  1915. 

Pleadings,  §  1916. 

Principles  of  Determination. 

In  general,  §  1917. 

Change  in  law — Pending  appeal,  §  1918. 

Harmless  errors  in  evidence,  §  1919. 

Error  in  law,  §  1920. 

Error  in  pleading,  §  1921. 

Harmless  errors,  in  general,  §  1922. 

The  same — Continued,  §  1923. 

Rule  of  conflict  of  evidence,  §  1924. 

Wrong  reasoning,  §  1925. 

Legal  presumptions,  §  1926. 

Evidence,  §  1927. 

Practice,  §  1928. 

When  judgment  will  be  affirmed,  §  1929. 

Modification  of  judgment,  §  1930. 

Reversal  of  judgment,  §  1931. 

The  same — Continued,  §  1932. 

Reversal,  effect  of,  §  1933. 

When  judgment  will  be  reversed  and  new  trial  ordered,  §  193C 

Defective  pleading,  §  1935. 

Findings,  §  1936. 

In    injunction,  §  1937. 

Newly  discovered  evidence,  §  1938. 

State  of  excitement,  §  1939. 

Uncertainty  of  law,  §  1940. 

Wrong  construction,  §  1941. 

Decisions  on  appeal,  §  1942. 

Rehearing,  §  1943. 

Motion  to  amend,  §  1944. 

Points,  §  1945. 

Practice  on  rehearing,  §  1946. 

Rehearing — When  granted,  §  1947. 

Wh€n  not  granted,  §  1948. 

Subsequent  appeals,  §  1949. 
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Eemittitur. 

In  general,  §  1950. 

Mandate  or  remittitur,  §  1951. 

Amendment  of  pleadings  after  remittitur,  §  1952. 

Costs,  §  1953. 

Law  of  the  case,  §  1954. 

Proceedings  after  remand,  §  1955. 

Proceedings  subsequent — Continued,  5  1956. 

Eestitution,  §  1957. 

Stay  of  proceedings,  §  1958. 

Eecall  of  remittitur,  §  1959. 

Jurisdiction  of  appellate  court  after  remand,  §  1960. 

Form  of  judgment  pursuant  to  remittitur,  §  1961. 

Appeals  from  Justices'  Courts,  and  Other  Judicial  or  Quasi-judicial  Sources, 

to  Superior  Courts. 
When  lies,  §  1962. 
Appeal,  how  taken,  §  1963. 
Costs,  §  1964. 
Taxation  of  costs,  §  1965. 
Dismissal,  §  1966. 
Jurisdiction,  §  1967. 

Jurisdiction  of  the  subject-matter,  §  1968. 
Amendment  of  pleadings  upon  appeal,  §  1969. 
Presumptions,  §  1970. 
New  trial,  §  1971. 
Statement,  §  1972. 
Filing  of  notice,  §  1973. 
Service  of  notice,  §  1974. 
Notice  of  appeal,  etc. — Continued,  §  1975. 
Deposit  in  lieu  of  bond,  §  1976. 
Cost-bond  on  appeal,  §  1977. 
Approval  of  justice,  §  1978. 
Bond,  §  1979. 
Justification,  §  1980. 
Undertaking  and  sufficiency  of,  §  1981. 

Appeals  from  justice's  court — South  Dakota  procedure,  §  1982, 
Jurisdiction — Waiver,  §  1983. 
Effect  of  appeal,  §  1984. 
Dismissal,  §  1985. 

APPEAL  AND  EEROEr— FORMS. 
In  General. 

Aflirmed  judgment,  complaint  for  money  paid  on,  §  5130. 
Bonds,  forms  of,  §§  1795-I800a. 
Bond,  complaint  on,  §  1801. 
Complaint  on  appeal-bond  or  undertaking,  §  ISO'L 
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APPEAL  AND  ERROR— FORMS  (Continued). 

Complaint  by  surety,  on  appeal-bond  or  undertaking,  §  1802. 

From  justice  court,  judgment  dismissing  for  want  of  prosecution,  §  1406. 

From  justice  court,  judgment  on,  after  trial,  §  1407, 

From  justice  court,  judgment  dismissing,  §  1990. 

From  justice  court,  judgment  on,  §§  1991,  1992. 

From  justice  court,  notice  of,  §  19S6. 

From  justice  court,  undertaking  on,  §§  1987,  1988. 

From  superior  to  supreme  court,  §§  1794-1802. 

Judgment  on  appeal  from  award,  §  924. 

Judgment  on  remittitur,  §  1961. 

Judgment  reversed,  complaint  for  money  paid,  §  5073. 

Notice  of,  §  1794. 

Notice  of  settlement  of  bill  of  exceptions,  §  1843. 

Proposed  amendments  to  bill  of  exceptions,  §  1842. 

Statement  on  motion  for  new  trial,  §  1665. 

Stipulation  and  certificates  to  transcript  on,  §§  1865-1867. 

To  supreme  court  of  the  United  States,  forms  on,  §§  1672-1674c. 

To  United  States  supreme  court,  citation  on  writ  of  error,  §  1674c. 

Undertaking  for  costs  and  damages  on  appeal,  §  1795. 

Undertaking  on  appeal   staying  execution,  §  1796. 

Undertaking  on  appeal  from  judgment  abating  a  nuisance,  §  1797. 

Undertaking  on  appeal  from  order  vacating  writ  of  attachment  or  injunc- 
tion, §  1798. 

Undertaking  when  judgment  directs  delivery  of  documents  or  personal  prop- 
erty, §  1799. 

The  same — When  judgment  directs  sale  or  delivery  of  real  property,  §  180O. 

Undertaking  on  appeal  in  ejectment,  §  1800a. 

Appeals  to  Superior  Courts. 

Notice  of  appeal,  §  1986. 

Undertaking  on  appeal — General  form,  §  1987. 

Undertaking  for  costs  and  to  stay  proceedings,  §  1988. 

Affidavit  of  qualification  of  surety,  §  1989. 

Judgment  dismissing  appeal  from  justice's  court  for  failure  to  bring  action 

to  trial,  §  1990. 
Judgment  affirming  or  reversing  justice's  judgment,  where  there  is  no  new 

trial,  §  1991. 
Judgment  on  appeal  from  justice's  court  after  trial  de  novo,  §  1992. 

Bill  of  Exceptions. 

Proposed  bill  of  exceptions,  jury  trial,  §  1841. 

Proposed  amendments  to  bill  of  exceptions,  §  1842. 

Notice  of  settlement  on  bill  of  exceptions  on  appeal,  §  1843. 

APPEARANCE. 

In  general,  §§  1101-1104. 

Allegations  of,  in  action  on  judgment,  §§  5607,  5608, 

Authority  of  attorney  presumed,  §  1103. 
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APPEARANCE  (Continued). 

By  attorney,  §  1102. 

Notice  of,  before  service  of  other  papers,  §  877. 

Of  garnishee,  §§  2768,  2769. 

Special  appearance  defined,  §  1101. 

Special  notice  necessary,  §  '377. 

Special  appearance,  motions  on  not  favored,  §  898. 

Time  for  named  in  summons,  §  1049. 

Void  appearance  by  attorney,  when,  §  1103. 

Waives  notice,  §  901. 

What  is,  §  1101. 

APPEARANCE— FORMS. 
Entry  of  for  removal  of  cause  to  federal  court,  §  1034. 
Notice  of,  §  1104. 

Special  appearance,  notice  of,  §  933. 
To  set  aside  service  of  summons,  §  934. 

APPLICATION. 

See  Complaint. 
For  life  insurance,  §  4755. 
For  policy,  when  must  be  attached,  §  4771. 

APPORTIONMENT. 
Of  mortgage  debt,  §§  5851,  5853. 

APPRAISEMENT. 
Form  of  report  in  replevin,  §  2607. 

APPRENTICESHIP. 
Annulment  of,  §  6830. 

Apprentice's  wages,  who  entitled  to,  §  5203. 
Contract  conclusive  as  to  age,  §  5201. 
Contract,  non-assignable,  §  5202. 
Covenants  of,  and  breach,  §§  5204-5207. 
Defenses  in  actions  on,  §  5210. 

APPRENTICESHIP— FOEM& 
Complaints  on  contracts  of,  §§  5217,  5218. 

APPROPRIATION. 

Of  water,  rights  under,  §  4382. 

Of  water  from  stream,  §§  4371,  4372. 

APPROPRIATIONS. 
Drafts  on,  when  due,  §  5304. 

APPURTENANCES. 

See  Deeds. 
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ARBITRATION  AND  AWARD. 


In  General. 

Agreement  to  submit  controversy  revocablCi  §  2323. 

Appointment  of  umpire,  §  2326. 

As  defense,  §  520. 

Award  conclusive,  §  2309. 

Award,  defense  of,  §  520, 

Award  to  be  in  writing,  §  2317. 

Award,  judgment  on  appeal  from,  §  924. 

Award,  performance  of,  as  defense,  §  485, 

Duty  of  arbitrators,  §  2310. 

Hearing,  §  2311. 

Impeachment  of  award,  §  2324. 

Judgment  on  award,  §  2315. 

Jurisdiction  of  arbitrators,  §  2313. 

Objections  to  award,  §  2318. 

Powers  of  arbitrators,  §  2320. 

Procedure,  §§2309-2327. 

Requisites  of  valid  award,  §  2313. 

Setting  aside  award,  §  2322. 

Who  may  submit  controversy,  §  2327. 

Action  on,  §4906. 

Jurisdiction,  in  action  on,  §  4504. 

Meeting  of  arbitrators,  §  4505. 

Not  allowed  to  a  partner,  §  3714. 

Submission  to,  §  4508. 

Submission  to,  by  whom  and  how,  §§  4498,  4499,  4501. 

Submitted  under  bond,  election  of  remedy,  §  4502. 

Testimony  of  arbitrators  as  to  award,  §  4515. 

Consecutive  Sections. 

Award  conclusive,  §  2309. 

Duty  of  arbitrators,  §  2310. 

Hearing,  §  2311. 

Agreement  to  arbitrate,  §  2312. 

Invalid  awards,  §  2313. 

Jurisdiction,  §  2314. 

Judgment  on  award,  §  2315. 

Matters  submitted,  §  2316. 

Must  be  in  writing,  §  2317. 

Objections  to  award,  §  2318. 

Organization,  §  2319. 

Power  of  arbitrators,  §  2320. 

Principles  of  determination,  §  2321. 

Setting  aside  award,  §  2322. 

Revocation,  §  2323. 

Ratification  or  impeachment  of  award,  §  2324. 

Submission  in  particular  cases,  §  2325. 

Umpire,  §  2326. 

Who  may  submit  to  arbitration,  §  2327. 
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AEBITEATION  AND  AWARD— FORMS. 

Agreement  of  gcnoral  submission  to  arbitration — Short  form,  §  2328. 
Agreement   of   special   submission   to   arbitration,  §  2329. 
Common-law  agreement  of  arbitration,  submitting  all  demands,  §  2330. 
Arbitration   agreement,   providing   for   appointment   of   a    third   arbitrator, 

§  2331. 
Agreement   to   determine   partnership   disputes  by   arbitration,  §  2332. 
Stipulation  of  parties  extending  the  time,  §  2333. 
Oath  of  arbitrators,  §  2334. 

Notice   of   first   meeting  of  arbitrators,  §  2335. 
Revocation  of  arbitration  agreement,  §  2336. 
Release  to  be  executed  by  party  to  an  arbitration,  when  required  in  tbe 

award,  §  2337. 
Report  of  arbitrators,  §  2338. 

Report  of  arbitrators  or  referee  on  a  part  of  issues,  or  on  an  account,  §  2339. 
Award  of  arbitrators,  §  2340. 
Notice  of  motion  to  confirm  award,  §  2341. 
Order  confirming  award,  §  2342. 

Order  modifying  award  and  directing  judgment  as  modified,  §  2343. 
.Judgment  upon  award,  §  2344. 
Complaint  on,  §  4989. 
Judgment  on,  §§  4526,  4529. 
Of  plea  in  defense,  §  567. 

ARGUMENT. 

Death  of  party  before  argument,  abatement,  §  498. 

On  appeal,  §  1874. 

On  motion  for  new  trial,  §  1633. 

ARGUMENTATIVE  AVERMENTS. 
Facts  are  not  sufficient  when  stated  argumentatively,  §  89. 

ARREST  AND  BAIL. 
In  General. 

Abatement  of  writ,  §  2450. 

Affidavit,  §§  2465-24G8. 

Arrest,  defined,  §  2448. 

Arrest,  actions  on  bonds  on,  §§  4867-4872. 

Arrest,  bond  on,  execution  against  person,  §  4870. 

Arrest,  circumstances  of,  §  3836. 

Arrest,  discharge  from  arrest  by  deposit  in  court,  §  3145. 

Arrest,  neglect  of  sheriff  to  make,  §  3405. 

Arrest  of  defendant  in  forcible  entry  and  detainer,  §  6486. 

Arrest,  of  judgment  debtor  in  supplementary  proceeding,  §  213L 

Arrest,  pleading  of,  §  3807. 

Arrest  without  proof,  §  3835. 

Complaint  in,  §§  2461-2464. 

Conversion  of  property  as  ground  for  arrest,  §§  2452,  2453. 

Fraud  in  contracting  debt,  §§  2456-2460. 
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ARREST  AND  BAIL   (Continued). 

Grounds  for  arrest,  §  2451, 

Grounds  for  discharge,  §§  2479,  2480. 

Instances  of  wrongful  arrest,  §  2481. 

Intent  to  depart  as  ground  for  arrest,  §  2452. 

Motion  to  vacate  order  of  arrest,  §§  2475,  2470. 

Order  for  arrest,  §§  2472-2474. 

Order  to  vacate  arrest,  §  2478. 

Privilege  from  arrest,  §  2449. 

Proceedings  generally,  §§  2448-2493. 

Undertaking  for  order,  §§  2469-2471. 

Consecutive  Sections. 

In  general,  §  2448. 

Who  are  privileged  from  arrest,  §  2449. 

Abatement  of  the  writ,  §  2450. 

Grounds  for  arrest,  §  2451. 

Defendant  about  to  depart  from  the  state  with  fraudulent  intent,  §  2452. 

Conversion  of  property — Fiduciary  character,  §  2453. 

Conversion  of  property — Agents  and  partners,  §  2454. 

Conversion  of  property — To  prevent  its  being  found  by  sheriff,  §  2455. 

Fraud  in  contracting  a  debt,  §  2456. 

Fraud  in  contracting  a  debt — Obligation  and  debt,  §  2457. 

Fraud  in  contracting  a  debt — Partners,  §  2458. 

Fraud  in  contracting  a  debt — Intent,  §  2459. 

Fraud  in  contracting  the  debt — Evidence,  §  2460. 

Complaint,  §  2461. 

Complaint — Conversion   of  property,  §  2462. 

Complaint — Causes  of  action  joined,  §  2463. 

Complaint— Fraud,  §  2464. 

Affidavit  for  arrest,  §  2465. 

Affidavit — Departing  from  the  state,  §  2466. 

Affidavit — On  information  and  belief,  §  2467. 

Affidavit— Fraud,  §  2468. 

Undertaking  for  an  order  of  arrest,  |  2469. 

Undertaking — Sureties,  §  2470. 

Undertaking — Justification  of  sureties,  §  2471, 

Order  for  arrest,  §  2472. 

Order — Name  of  party,  §  2473. 

Order — How  served,  §  2474. 

Motion  for  order  to  vacate  the  order  of  arrest,  §  2475. 

Eenewal  of  motion  for  order  to  vacate,  §  2476. 

Order — Vacating  of,  and  reducing  bail,  §  2477. 

Order — ^Where  made,  §  2478. 

Grounds  for  discharge  of  defendant,  §  2479. 

Conditional  discharge,  §  2480. 

Examples  of  wrongful  arrest,  §  2481. 

Bail,  §  2482. 
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ARREST  AND  BAIL    (Continued). 

Bail— Amount  of,  §  2483. 

Bail— Effect  of  giving,  §  2484. 

Bail — Qualification  of  sureties,  §  2485. 

Bail — Justification  of,  §  2486. 

Bail — Notice  of  justification  of,  §  2487. 

Bail — Exception  to  offered  by  defendant,  §  2488. 

Bail — Allowance  of,  §  2489. 

Bail — Exoneration  of  sureties  by  surrender  of  defendant,  §  2490. 

Bail — Exoneration  of  the  sureties  by  death  of  defendant,  §  2491. 

Bail — Exoneration  of  sureties  by  arrest  of  defendant,  §  2492. 

Bail— Action  on  bond,  §  2493. 

ARREST  AND  BAIL— TORMS. 

Afl5davit  by  third  persons,  §  2494. 

Affidavit  for  order  of  arrest — Departing  out  of  the  state  with  intent  to 

defraud  creditors,  §  2495. 
Affidavit  shovnng  that  money  has  been  received  by  defendant  in  a  fiduciary 

capacity,  §  2496. 
Affidavit  for  order  of  arrest — Fraudulent  debtor,  §  2497. 
Affidavit  for  order  of  arrest — Removal  of  property  with  intent  to  defraud, 

§  2498. 
Affidavit  of  sheriff  to  accompany  above,  §  2499. 
Affidavit  for  order  of,  of  judgment  debtor,  §  2137. 
Denial  of,  §  3862. 
Complaint  for  malicious,  §  3904. 
Complaint  on  undertaking  for,  §§  4982,  4983. 
Warrant  of,  for  judgment  debtor,  form,  §  2134. 
Undertaking  on  order  of  arrest,  §  2500. 
Affidavit  of  qualification,  §  2501. 
Indorsement  of  judge's  approval,  §  2502. 
Order  of  arrest,  §  2502a. 
Return — Arrest  of  defendant,  §  2503. 
Return — Defendant  not  found,  §  2504. 
Return — One  arrested,  the  other  not  found,  §  2505. 
Return — Imprisoned  for  want  of  bail,  §  2506. 
Return — Arrest,  and  escape  by  rescue,  §  2507. 
Return — That  defendant  has  made  deposit  in  lieu  of  bail,  §  2508. 
Clerk's  certificate  that  deposit  has  been  paid  into  court,  §  2509. 
Certificate  that  bail  has  been  given  instead  of  deposit,  §  2510. 
Return  to  order  of  discharge  on  supersedeas,  §  2511. 
Return  to  order  of  delivery  on  writ  of  habeas  corpus,  §  2512. 
Notice  of  motion  to  vacate  order  of  arrest,  §  2513. 
Order  vacating  arrest,  §  2514. 

Order  vacating  arrest  on  condition  that  defendant  will  not  sue,  §  2515. 
Order  reducing  amount  of  bail,  §  2516. 

Notice  of  motion  to  discharge  defendant  from  arrest — Another  form,  §  2517, 
Undertaking  of  defendant  on  arrest,  §  2518. 
Justification  of  bail,  §  2519. 


INDEX.  3939 

ARREST  ANT>  BAH.— FORMS  ((Joatinued). 

Allowance  of  bail,  §  2520. 

Notice  of  bail  justifying,  §  2521. 

Notice  of  exception  to  bail,  §  2522. 

Authority  to  arrest  principal,  §  2523. 

Certificate  of  surrender,  §  2524. 

Notice  of  motion  for  enlargement  of  time  to  surrender,  §  2525. 

Afiidavit  to  support  motion  for  enlargement  of  time  for  surrender,  §  2526. 

ASSAULT  AND  BATTERY. 

Abatement  of  action,  §  3785. 

Assault  defined — Instances,  §  3786. 

Assault  and  slander,  §  3787. 

Avoiding  injury,  §  3788. 

Battery  defined,  §  3789. 

Damages,  §  3790. 

Malice,  §  3791. 

Assault  by  master  of  vessel,  §  3792. 

Principals  and  accessories,  §  3793, 

Provocation,  §  3794. 

When  action  lies,  §  3795 

Willful,  malicious,  §  3796. 

Complaint,  §  3797. 

Alleging  the  facts,  §  3798. 

Conductor  of  car,  §  3799. 

Corporation,  §  3800. 

Damages,  §  3801. 

Exemplary  damages,  §  3802. 

Master  and  servant,  §  3803. 

Forcible   ejection,  §  3804. 

Mutual  negligence,  §  3805. 

Removing  trespassers,  §  3806. 

Arrest,  §  3807. 

Circumstances,  §  3808. 

Mitigation  of  damages,  §  3809. 

Justification  of  assault,  §§  3810,  3S11. 

Mutual  violence,  §  3812. 

Preserving  the  peace,  §  3813. 

Defense  of  house,  land,  etc.,  §  3814. 

Justification  of  master,  §  3815. 

Justification  of  conductor,  §  3816. 

General  denial,  §  3817. 

Evidence,  §  3818. 

Simple,  malice  not  element,  §  3796. 

ASSAULT    AND    BATTERY— FORMS. 

Complaint — For  actual  and  punitive  damages,  §  3819. 
Complaint— Short  form,  §  3820. 
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ASSAULT  AND  BATTERY— FORMS   (Continued). 

Married  woman,  allegation  of  assault  by,  §  3821. 

Complaint — With  special  damages,  §  3822. 

Complaint  against  corporation  for  damages  caused  bj  assault  and  forcible 

ejection  from  car,  §  3823. 
Complaint  for  assault  and  false  imprisonment — Short  form,  §  3824. 
The  same— Fuller  form,  §  3825. 
Complaint  for  assault  on  servant  or  child,  §  3826. 
General  denial,  §  3827. 
General  denial — Battery,  §  3828. 
General  denial — Self-defense,  §  3829. 
Acts  done  to  preserve  the  peace,  §  3830. 
Defense  of  possession  of  dwelling,  §  3831. 

Defense  of  possession  of  dwelling — Resistance  of  entry,  §  3832. 
Justification  by  captain  of  vessel,  §  3833. 
Justification  of   removing   plaintiff  from  railroad   car   for  non-payment   of 

fare,  §  3834. 

ASSESSMENT. 

Assessment  lien,  sale  under  foreclosure  of,  §  6103. 

Assessment-roll,  alteration  in,  §  6783. 

Assessor,  complaint  in  action  against,  §  6791. 

Assessor's  bond,  action  on,  estoppel  as  to  official  capacity,  §  4921. 

Assessor's  duties,  §  6702. 

Excessive,  tender  of  proper  amount,  §  6097. 

Forfeitures  for  failure  to  pay,  §  5012. 

For  revenue  purposes,  §  6701. 

Of  debt,  for  taxes,  §  6715. 

Of  easement,  §  6723. 

Of  growing  crops,  §  6729. 

Of  house  on  boundary  line,  §  6730. 

Of  improvements  on  public  lands,  §  6732. 

Of  land  segregated,  §  6736. 

Of  property  for  taxation,  evidence  as  to  mode  of,  §  5116a. 

Of  real  estate,  how  made,  §  6765. 

Of  stock,  how  enforced,  §§  3487,  3488. 

Of  tax  enjoined,  §§  2959-2963. 

Of  taxes,  description  in,  §  6719. 

Of  taxes,  §  6700. 

Use  of  dollar-mark,  §  6721. 

ASSESSMENT— FORMS. 

Illegal,  complaint  to  set  aside,  §  6262. 

On  stock,  complaint  on  by  corporation,  §  3521. 

ASSIGNEE. 

Action  by  on  policy,  §  4752. 

As  real  party  in  interest  and  entitled  to  sue,  §  13. 

Defenses  against,  §  5435. 
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ASSIGNEE    (Continued). 

Demand  by,  §  4078. 

For  creditors,  §  3300. 

In  bankruptcy,  §  3301. 

Intervention   by,  §  684. 

Of  bond,  action  by,  §  4854. 

Of  contract  of  sale,  action  by,  §  4606. 

Of  insolvent,  complaint  by  for  conversion,  §  4109. 

Of  labor  claim,  right  of,  §  6066. 

Of  lease,  liability  of,  §  6648. 

Of  note,  notice  to,  §  5436. 

Of  property,  conversion  against,  §  4081. 

Of  replevin  bond,  action  by,  §  4882. 

Substitution  of,  §  548. 

Trespass,   action    by,  §  6536. 

ASSIGNEE— FORMa 
After  conversion,  complaint  by,  §§  3307,  4139. 
By  delivery,  complaint  by  on  note,  §  5548. 
Complaint  by,  on  negotiable  note,  §  3308. 
Complaint  in  conversion  by,  §  4136. 
For  benefit  of  creditors,  complaint  by,  §  3305. 
Of  bill  of  exchange,  complaint  by,  §  5334. 
Of  cargo,  complaint  against,  §§  3314,  5693. 

Of  devisee  against  assignee  of  part  of  premises,  complaint,  5  3309. 
Of  grantee,  complaint  by  for  breach  of  covenant,  §  5813. 
Of  judgment,    complaint   by,  §§  3310,   5636. 
Of   labor   contract,    complaint   by,  §  5190. 
Of  lessee,  complaint  by  for  rent,  §  6677. 
Of  mortgage,  complaint  by,  §  5959. 
Of  stock  and  store,  complaint  on  account,  §  4561. 
Under  state  insolvent  law,  complaint  by,  §  3306. 
When  liable  to  garnishment,  §  2760. 

ASSIGNEES  AND  DEVISEES. 
What  choses  in  action  are  assignable,  §  3270. 
Order  versus  assignment,  §  3271. 
Assignment  of  claims  arising  from  torts,  §  3272. 
Form  of  assignment,  §  3273. 
Allegation  of  assignment,  §  3274. 
Consideration,  §  3275. 
Averment  of  consideration,  §  3276. 
Assignments  of  accounts,  §  3277. 
Assignments  of  bonds,  notes,  etc.,  §  3278. 
Assignment  by  a  corporation,  §  3279. 
Assignment  of  debts,  §  3280. 
Assignment  of  goods  not  in  possession,  §  3281. 
Assignment  of  lease,  §  3282. 
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ASSIGNI3ES  AND  DEVISEES  (Continued). 

Assignment  of  mortgages,  §  3283. 

Assignment  of  insurance  policy,  §  3284. 

Assignments  of  judgments,  §  3285. 

Assignment  of  corporate  stock,  §  3286. 

Assignment  of  expectancies,  §  3287. 

Priority  of  assignments,  §  3i:88. 

Effect  of  assignment,  §  3289. 

Assignment  after  suit,  §  3290. 

Pleading — Matter  of   inducement,  §  3290a. 

Eight  to  sue  on  assignment — ^Party  in  interest,  §  3291. 

Complaint,  §  3292. 

Trustees — When  may  sue  alone,  §  3293. 

Persons  in  whose  names  contracts  are  made,  §  3294. 

Averment  of  trust  relation,  §  3295. 

When  cestui  que  trust  may  sue,  §  3296. 

Notice  of  trust,  §  3297. 

Trust  deed,  §  3298. 

Who  may  assign,  §  3299. 

Assignee  for  creditors,    §  3300. 

Assignee  in  bankruptcy,  §  3301. 

ASSIGNEES    AND    DEVISEES— FOEMS. 

Common  form  of  allegation,  §  3302. 

By  assignee,  where  plaintiff  is  trustee,  §  3303. 

Where  plaintiff  is  a  devisee,  §  3304.  . 

By  an  assignee  for  the  benefit  of  creditors,  §  3305. 

By  assignee  under  state  insolvent  law,  §  3306. 

By  assignee  after  conversion,  §  3307. 

By  assignee  against   maker   of   negotiable  note  not  indorsed,  5  3308. 

Assignee  of  devisee  of  reversion  and  rent  against  assignee  of  part  of  th» 

premises,  §  3309. 
By   an   assignee  upon   domestic  judgment,  §  3310. 
On  special  contract  fulfilled  by  assignee,  §  3311. 
Alleging  defendant's   consent   to   assignment,  §  3312. 
Alleged  assignment  in  writing,  §  3313. 
Against  assignment  of  cargo,  §  3314. 
Denial  by  assignee — Action  on  lease,  §  3315. 
Assignment  of  partnership  assets  to  receiver,  §  3316. 
Assignment  of  unliquidated  claims,  §  3317. 
Complaint  to  set  aside  an  assignment  void  on  its  face,  §  3318. 

ASSIGNMENT. 

Action  on  by  party  in  interest,  §  3291. 
After  suit,  §  3290. 
Allegation  of,  §  3274. 
Attachment  of,  §  2637. 
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Before  maturity  of  note,  §  5514. 

By  a  corporation,  §  3279. 

Caption  of  complaint  by  assignee,  from,  §  119. 

Complaint  in  action  on,  §  3293. 

Consideration  of,  §  3275. 

Effect  of,  §  3289. 

Effect  of,  issue  of  law,  §  1126. 

Form  of,  §3273. 

Of  account,  §  3277. 

Of  bonds,    notes,    etc.,  §  3278. 

Of  cause   of   action   for  malicious  prosecution,   no,  §  3868. 

Of  charter-party,  §  5679. 

Of  claim  for  money  loaned,  §  5080, 

Of  claims   on   torts,  §  3272.      . 

Of  corporate   stock, §  3286. 

Of  covenant  as  defense,  §  5806. 

Of  debts,  §  3280. 

Of  debt  and  mortgage,  §  5839. 

Of  expectancies,  §  3287. 

Of  first  policy  of  insurance,  §  4747. 

Of  fraud,  §  6828. 

Of  goods  not  in  possession,  §  3281. 

Of  insurance  policy,  §  3284. 

Of  judgment,  §  3285. 

Of  judgment,  defense  of,  §  5620. 

Of  judgment, 'pleading,  §  5593. 

Of  lease,  §  3282. 

Of  lease,  allegation  of,  §§  6647,  6650. 

Of  lease  as  defense,  §  6666. 

Of  mortgages,  §  3283. 

Of  mortgage,  effect   of,  §§  5894-5896. 

Of  note,  after  maturity,  effect  of,  §  5437. 

Of  note,  allegations  of,  §  5433. 

Of  note  and  covenant  as  to  amount  due  thereon,  §  5477. 

Or  order  on  fund,  §  3271. 

Of  promissory  note,  §§  5432a,  5433-5437,  5514. 

Of  property  and  right   of  action  for   conversion,  §§  4073-4084. 

Priority  of,  §  3288. 

Voluntary  as  defense,  §  487. 

Who  may  make,  §  3299. 

ASSIGNMENT— FOEMS. 
Alleging  consent  to,  §  3312. 
Assignment  in  writing,  allegation  of,  §  3313. 
By   partner,   complaint   for   dissolution  on,  §  3773. 
Complaint  to  restrain,  §§  3022,  3023. 
Complaint  to  set  aside,  §  2204. 
Defense   of   pleaded,  §  604. 
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ASSIGNMENT— FORMS  (Continued). 

Denial   of,  §  453. 

Enjoining,  §§  3039-3041. 

Forms  of  allegations  of,  §§  3302-3305. 

Of  interest  of  insured  as  defense,  §  4831. 

Of  mortgage,  denial  of,  §  5968. 

Of  partnership  assets,  §  3737. 

Of  partnership  assets  to  receiver,  §  3316. 

Of  liquidated    claims,  §  3317. 

Payment  to  assignor  without  notice,  allegation  of,  §  454. 

To  receivers,  §  3112. 

Want  of  capacity  pleaded,  form  of  plea,  §  609. 

What  constitutes  a  valid,  as  against  creditor's  suit,  §  2187. 

ASSIGNMENT  OF  EKEOES. 
Generally,  §  1909. 
Form  of,  on  writ  of  error,  §  1673. 

ASSISTANCE,  WRIT  OF. 

When  issued,  §§  2084-2089. 

ASSOCIATIONS. 

Signature  to  note  of,  §  5457. 

Note  in  favor  of,  form  of  complaint  on  by  subsequent  officer,  §  5549. 

ASSUMPSIT. 

Complaint  in,  §  225. 

Joinder  of  quantum  meruit  and  action  on  contract,  §  198. 

Proper  on  indorsement  of  note,  §  5247. 

ATTACHMENT. 

Administrators,  §  2620. 

Affidavit,  §§2642-2646. 

Affidavit  for  discharge  of,  §  2697. 

Affidavit,  waiver  of  defects  in,  §  2703. 

Against  corporations,  §  2621. 

Against  tenant  in  common,  §  2023. 

Against  sheriff,  §  2622. 

Appeal  from  order  dissolving,  §  2710. 

Appeal  from  orders  affecting,  when   lies,  §  1698. 

Application  of  proceeds,  §§  2713-2716. 

Attached  property,  sale  of,  distribution  of  proceeds,  §§  2713-2716. 

Attached  perishable  goods,  sale  of,  §  2666. 

Bond  for,  §  2648. 

Bond,  complaint  on,  §§  2739-2741. 

Bond,  consideration  of,  and  extent  of  liability  on,  5§  2734,  2735. 

Bond,  discharge  of,  by  action  on  second  bond,  §  2737. 

Bond,  demurrer  in  action  on,  §  325. 

Bond,  limitations  of  action  on,  §  2738. 
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Bond,  measure  of  damages  in  action  on,  §  2743. 

Bond,  trial  of  action  on,  §  2744. 

Bond,  what  claims  may  be  joined  in  suit  on,  §  190. 

Bond',  principal  and  surety  in,  §  4873. 

Bond,  defenses  on,  §  4972. 

Bonds,  actions  on,  §§  4873-4878. 

Burden  of  proof  on  motion  to  dissolve,  on  plaintiff,  §  2698. 

Competent  evidence  on  motion  to  dissolve,  §  2699. 

Complaint  in,  §  2647. 

Condition  precedent  to  action  on,  §  2736. 

Conflict  of  laws  as  to,  §  2678. 

Contested  by  third  party,  §  2722. 

Contingent  demand,  §  2638. 

Contract  debt,  §§  2616,  2617. 

Creditor's  suit  to  remove  obstacle  to,  §  2154. 

Custody  of  property,  §  2665. 

Deficiency  judgment  after  sale  under,  §  2716. 

Discharge   of,  for  irregularity,  lack  of   cause,   subsequent   causes,  §§  2704- 

2706. 
Discharge  of,  §§  2690-2710. 
Discharge  of  boat,  §  2696. 
Discharge  of,  waiver  of  lien,  §  2702. 
Discharge  of,  jurisdiction,  §  2700. 
Effect  of  judgment  for  defendant,  §  2718. 
Effect  of  dissolution  of,  §  2709. 
Effect  of  replevin  on  lien,  §  2559. 
Effect  of  release  of,  §  2689. 

Enforcement   of  lien   on   creditor's  bill.  §  2167. 
Equitable  and  legal  demands,  §§  2640,  2641. 
Final  judgment  in,  §  2711. 
Foreign  debts,  §  2639. 
For  fraud,  §  2625. 
Garnishment  under,  §§  2751-2794. 
Indemnity  bond  to  sheriff,  §  2729. 
In   equity,  §  2618. 
Intervention  in,  §  685. 

Judgment  and  appeal,  on  claim  of  ownership  by  third  party,  §§  2726,  2727. 
Jurisdiction  in,  §  2615. 
Jury  trial,  on  discharge  of,  §  2701. 
Liability  on  bond,   garnishment,  §  2794. 
Lien,  effect  of,  §  2671. 

Lien,  priority   of  garnishment,  §§  2765,   2766. 
Lien,  beginning  of,  §  2670. 
Lien  destroyed  by  death  of  party,  §  500. 
Liens,  priority  between,  §  2672, 
Life   of,   lien,  §  2679. 
Money,  §§2632,  2633. 
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Mortgaged   property,  §§  2627,   2628,   2633,   2636,   2637,   2641. 

Mortgage  lien,  priority,  §  2673. 

Motion  for  discharge  of,  §§  2691-2697. 

Non-resident,  §  2619. 

Notice  of  motion  to  release  property  under,  §  2687. 

Order  vacating  writ,  §  2708. 

Parties  to,  §  2621. 

Partnership  property,  §  2629. 

Property  claimed  by  third  party,  §§  2719-2744. 

Property  in  custody  of  law,  §  2630. 

Lien,  §§  2669-2679. 

None  of  seaman's  wages,  §  2638. 

Notice  of  levy,  §  2664. 

Of  promissory  notes,  §  2634. 

Payment  of  sheriff  fee  before  release  of  property,  §  2717. 

Perishable  goods,  §  2666. 

Priority  of,  §  2674. 

Property  that  may  be  levied  upon,  §§  2626-2641. 

Eelease  by  giving  bond,  §§  2686-2689. 

Return  under  a  second,  §  2685. 

Sale  enjoined,  when,  §  2874. 

Service  of  writ,  §§  2658-2670. 

Service  of  on  real  estate,  §  2663. 

Suit  against  garnishee,  demurrer  in,  §  351. 

Trial  between  plaintiff  and  garnishee,  §  2790. 

Undertaking  to  release,  §  2688. 

Undertaking,  when  may  be  amended,  §  816. 

When  may  issue,  §§  2614,  2616. 

Writ,   return   of,  time,   contents,   amendment,    and   conclusiveness,  §§  26S1- 
2684. 

Writ,  diligence  in  service  of,  §§  2667,  2669. 

Writ,  issuance,  amount,  and  defects,  §§  2654-2657. 

Writ  irregular,  effect  of,  §  2680. 

Wrongful,  action  for,  parties,  pleading,  evidence,  damages,  §§  2745-2750. 

Wrongful,  malicious  prosecution  for,  §§  3879,  3884. 

Wrong  levy  of  by  sheriff,  liability  of  sheriff,  §§  3403,  3404. 

In  general,  §  2613. 

When  attachment  may  issue,  §  2614. 

Jurisdiction,  §  2615. 

When  attachment  is  or  is  not  authorized — On  contract,  §  2616. 

The  same — On  contract,  no  security  given,  §  2617. 

The  same — In  suits  in  equity,  §  2618. 

The  same — Defendant  a  non-resident,  §  2619. 

The  same — Against  administrators,  §  2620. 

The  same — Against  corporations,  §  2621. 

The  same — Against  the  sheriff,  §  2622. 

The  same — Against  tenant  in  common,  §  2623* 

Parties,  §  2624. 
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Attachment  will  lie  in  case  of  fraud,  §  2625. 

Property  that  may  or  may  not  be  attached,  §  2626. 

The  same — Pledged  property,  §  2627. 

The  same — Mortgaged  property,  §  2628. 

The  same — Partnership  property,  §  2629. 

The  same — Property  in  custody  of  the  law,  §  3630. 

The  same — Goods  in  transit,  §  2631. 

The  same — Money  in  bank,  §  2632. 

The  same — Money  in  the  hands  of  bailee,  §  2633. 

The  same — Promissory  note,  §  2634. 

The  same — Shares  of  stock,  §  2635. 

The  same — Securities,  §  2636. 

The  same — Assignments,  §  2637. 

The  same — Contingent  demand,  §  2638. 

The  same — Foreign  debts,  §  2639. 

The  same — Equitable  and  legal  demands,  §  2640. 

The  same— Vendor's  lien,  §  2641. 

Affidavit  for  attachment,  what  to  contain,  §  2642. 

The  same — Direct  payment  of  money  on  contract,  §  2643', 

Affidavit,  by  and  before  whom  made,  §  2644. 

Affidavit,  knowledge,  or  information,  §  2645. 

Affidavit,  amendments,  §  2646. 

Complaint,  §  2647. 

Undertaking  on  attachment,  §  2648. 

Undertaking — Amount,  §  2649. 

Undertaking — Sureties,  §  2650. 

Undertaking,  to  whom  payable,  §  2651. 

Undertaking,  cannot  be  amended,  §  2652. 

Undertaking,  when  void,  §  2653. 

The  writ  of  attachment,  §  2654. 

The  writ — Time  for  issuance,  §  2655. 

The  writ — Statement  of  amount,  §  2656. 

The  writ— Waiver  of  defects,  §  2657. 

Service  of  writ,  §  2658. 

Service  on  a  corporation,  §  2659. 

Service  on  personal  property,  §  2660. 

Service  on  growing  crops,  §  2661. 

Service  on  debts  and  credits,  etc.,  §  2692. 

Service  on  real  estate,  §  2663. 

Xotice  of  the  levy,  §  2664. 

Custody  of  the  property  attached,  §  2665. 

Sale  of  perishable  property,  §  2666. 

Diligence  of  sheriff,  §  2667. 

Presumption  of  regularity,  §  2668. 

Diligence  governs  the  equities,  §  2669. 

Beginning  of  the  lien,  §  2670. 

General  effect  of  the  lien,  §  2671. 

Priority  between  attachments,  §  2672, 
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Attachment  versus  mortgage  liens,  §  2673. 

Attachment  versus  labor  and  material  liens,  §  2674. 

Attachment  versus  other  claims,  §  2675. 

Partnership  creditor's  lien,  §  2676. 

Individual  creditor's  lien,  §  L677. 

Conflict  of  laws,  §  2678. 

Life  of  the  lien,  §  2679. 

Irregular  process,  §  2680. 

Eeturn,  time  of,  §  2681. 

Eeturn — What  to  contain,  §  268a. 

Amendment  of  the  return,  §  2683. 

Conclusiveness  of  the  return,  §  2684. 

Eeturn  under  second  attachment,  §  2685. 

To  release  attached  property  by  giving  bonds,  §  2686. 

Notice  of  motion  to  release  attached  property,  §  2687. 

Undertaking  of  defendant  to  release  attached  property,  §  2688i. 

Effect  of  releasing  the  property,  §  268&. 

To  discharge  the  attachment,  §  2690. 

Motion  on  affidavit,  §  2691. 

Time  for  the  motion,  §  2692. 

Notice  of  motion,  §  2693. 

Contents  of  the  motion,  §  2694. 

Who  may  make  the  motion,  §  2695. 

Against  steamers,  boats,  and  vessels,  §  2696. 

Affidavits  in  support  of  motion,  §  2697. 

Burden  of  proof,  §  2698. 

Competent  evidence,  §  2699. 

Jurisdiction,  §  2700. 

Jury  trial,  §  2701. 

Waiver  of  lien,  §  2702. 

Waiver  of  defects  in  affidavit,  §  2703. 

When  vrrit  will  be  discharged  for  irregularity,  §  2704. 

When  writ  will  be  discharged  for  lack  of  cause,  §  2705. 

When  writ  will  be  discharged  for  causes  subsequent  to  attachment,  §  270& 

When  the  writ  will  not  be  discharged,  §  2707. 

Order  or  judgment  vacating  a  writ  of  attachment,  §  2708. 

Effect  of  dissolution,  §  2709. 

Appeal  from  the  order  of  dissolution,  §  2710. 

Final  judgment  for  plaintiff,  §  2711. 

Satisfaction  of  judgment,  §  2712. 

Sale  of  property,  §  2713. 

Distribution  of  proceeds,  §  2714. 

Paying  over  proceeds,  §  2715. 

Balance  due  plaintiff — How  collected,  §  2716. 

Payment  of  sheriff's  fees,  §  2717. 

Judgment  for  the  defendant,  §  2718. 

When  property  is  claimed  by  third  party,  §  2719. 

Claim  by  third  person — Parties,  §  2720. 

Claim  by  third  party — Prior  lien,  §  2721. 
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Contest  of  the  attachment  by  third  parties,  §  2722. 

Demand  or  aflSdavit  of  third  party,  §  2723. 

Claim  of  third  party — Pleadings  and  issues,  §  2724. 

Evidence  in  collateral  proceedings,  §  2725. 

Claim  by  third  party — Judgment,  §  2726. 

Claim  by  third  party — Appeal,  §  2727. 

Bonds  in  attachment,  §  2728. 

Character  of  the  indemnity  bond  to  the  sheriff,  §  2729. 

Belease  of  sureties  on  plaintiff's  attachment  bond,  §  2730. 

Belease  of  sureties  on  delivery  bond  of  defendant,  §  2731. 

Eights  of  sureties,  §  2732. 

Suit  on  bond— Parties,  §  2733. 

Consideration  of  the  undertaking,  §  2734. 

Extent  of  the  liability,  §  2735. 

Conditions  precedent  to  suit  on  bond,  §  2736. 

A  second  bond  given,  §  2737. 

Limitations  on  suit  on  bond,  §  2738. 

Suit  on  bond— Complaint,  §  2739. 

Suit  on  bond — Complaint — Defective  bond,  §  2740. 

Suit  on  bond — Defense,  §  2741. 

Suit  on  bond — Evidence,  §  2742. 

Suit  on  bond — Measure  of  damages,  §  2743. 

Suit  on  bond— Trial,  §  2744. 

Wrongful  attachment — Parties  liable,  §  2745. 

Wrongful  attachment — Pleadings  and  defense,  §  2746. 

Wrongful  attachment — Evidence,  §  2747. 

Wrongful  attachment — When  the  right  of  action  arises,  §  2748. 

Wrongful  attachment — Damages,  §  2749, 

Wrongful  attachment — Instructions,  §  2750. 

Garnishment,  §  2751. 

Persons  liable  to  garnishment,  §  2752. 

Persons  liable — Eeceivers,  §  2753. 

Persons  liable — Mortgagees,  §  2754. 

Persons  liable — Public  officials,  §  2755. 

Persons  liable— Plaintiffs,  §  2756. 

Persons  liable — Officers  of  a  court,  §  2757. 

Persons  liable — Lessee,  §  2758. 

Persons  liable — Bank  of  safety-deposit,  §  2759. 

Persons  liable — Assignees,  §  2760. 

Extent  of  liability  of  garnishee,  §  2761. 

Beginning  of  the  liability  of  garnishee,  §  2762. 

Notice  and  liability  of  garnishee,  §  2763. 

Service  of  notice  of  garnishment,  §  2764. 

Priorities  between  garnishments  and  other  liens  or  claims,  §  2765. 

Claims  by  third  parties,  §  2766. 

Liability— Notice  to  third  party,  §  2767. 

Appearance  of  garnishee,  §  2768. 

Appearance  of  garnishee  a  waiver  of  defective  notice,  §  2769. 
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Jurisdiction  in  general,  §  2770. 
Jurisdiction  of  person  of  defendant,  §  2771. 
Jurisdiction  of  the  property  or  debt,  §  2772. 
Writ  or  summons  of  garnishment,  §  2773. 
Citation  to  garnishee,  §  2774. 
Time  for  making  answer  by  garnishee,  §  2775. 
Sufficient  answer  of  garnishee,  §  2776. 
Insufficient  answer  of  garnishee,  §  2777. 
Amended  answer,  §  2778. 
Making  a  reply,  §  2779. 
Answer  of  partner,  §  2780. 
Defense  of  garnishee,  §  2781. 

Affidavit  in  garnishment,  §  2782. 

Discharge  of  garnishee,  §  2783. 

Other  actions  pending,  §  2784. 

Proceeds  of  a  mining  claim,  §  2785. 

Trust  funds,  §  2786. 

Evidence — Presumptions  and  burden  of  proof,  §  2787. 

Weight  and  sufficiency  of  evidence,  §  2788. 

Admissibility  of  evidence,  §  2789. 

Trial  of  issues  between  plaintiff  and  garnishee,  §  2790. 

Judgment  against  garnishee,  §  2791. 

Effect  of  a  judgment  against  garnishee,  §  2792. 

Quashing  writ  of  garnishment,  §  2793. 

Liability  on  bond  or  undertaking,  §  2794. 

ATTACHMENT— FOEMS. 

Affidavit  for  attachment  against  resident,  §  2795. 

Affidavit  for  attachment  against  non-resident,  §  2796. 

Affidavit  for  attachment  in  tort  action,  §  2797. 

Amended  affidavit  of  attachment,  §  2798. 

Undertaking  on  attachment,  §  2799, 

Writ  of  attachment,  §  2800. 

Indorsement  on  copy  of  writ  of  attachment,  §  2801. 

Keturn — Attachment  of  personal  property,  §  2802. 

Sheriff's  return  and  certificate  on  attachment,  §  2803. 

Notice  of  motion  to  discharge  attachment,  §  2804. 

The  same — Where  the  motion  is  simply  on  giving  security,  §  2805. 

Affidavit  of  third  person  claiming  title  to  attached  property,  §  2806. 

Notice  of  ownership  of  attached  property  by  third  person,  §  2807. 

Undertaking  on  release  of  attachment,  §  2808. 

Undertaking  to  obtain  release  of  partnership  property  when  the  interest  of 

one  partner  only  is  seized,  §  2809. 
Order  vacating  writ  of  attachment,  §  2810. 
Order  continuing  attachment  or  injunction,  §  2811. 
Notice  of  motion  to  extend  attachment  lieu,  §  2812. 
Order  extending  attachment  lion,  §  2813. 
Belease  of  real  property  from  attachment,  §  2814. 
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ATTACHMENT— FORMS    (Continued). 
Bond  of  indemnity  given  to  sheriff  by  plaintiff,  §  2815. 
AflSdavit  to  examine  garnishee,  §  2816. 
Order  to  examine  garnishee,  §  2817. 

Complaint  by  attaching  creditor  in  aid  of  writ  of  attachment  against  fraud- 
ulent grantee,  to  set  aside  deed  of  real  estate,  §  2818. 
AflSdavits,  §§  2795-2798. 

AflSdavit  and  order  to  examine  garnishee,  §§  2816,  2817. 
AfBdavit  of  third  party,  claiming,  §  2806. 

Attached  property,  notice  of  ownership  of  by  third  party,  §  929. 
Attaching  creditor,  complaint  by  to  set  aside  fraudulent  deed,  §  2818. 
Claim  by  third  party,  petition  of  intervention,  §  709. 
Complaint  for  maliciously  suing  out,  §§  3902,  3903. 
Goods  held  under,  answer  in  conversion,  §  4153. 
For  contempt  in  supplementary  proceeding,  §  2145. 
For  disobedience  to  writ  of  habeas  corpus,  §  2413. 
Forms,  §§2795-2818. 
Indemnity  bond,  §  2815. 
Interpleader  of  garnishee,  §  717. 

Lien,  extension  of,  motion  and  order  for,  §§  2812,  2813. 
Lien  on  real  property,  release  of,  §  2814. 
Of  land,  lis  pendens,  §  1117. 
Notice  of  garnishment  by  sheriff,  §  2801. 
Notice  of  ownership,  §  2807. 
Notice  of  motion  to  discharge,  §§  2804,  2805. 

Of  partnership  property  for  debt  of  one,  affidavit  to  discharge,  §  3734. 
Of  partnership  property  for  debt  of  one,  bond  to  discharge.  §  8735. 
Order  vacating,  in  intervention,  §  715. 
Order  vacating  or  continuing,  §§  2810,  2811. 
Petition  of  creditor  to  set  aside,  §  713. 
Sheriff  suing  in  aid  of,  complaint,  §  3444. 
Undertaking  for  release  of,  §§  2808,  2809. 
Undertaking  for,  §  2799. 
Undertaking,  complaint  on,  §§  4984,  4985. 
Writ,  §  2800. 
Writ,  return  on,  §§  2802,  2803. 

ATTACHMENT  OF  WITNESS. 

Form  of,  §  2447. 

ATTESTATION. 

See  Witnesses. 
Of  deposition,  §  2251. 

ATTORNEY. 

Affidavit  for  publication,  §  1074. 
Argument  may  be  limited,  §  1158. 
Argument  on  appeal,  §  1874. 
Argument  on  trial,  §  1231. 
Appearance  by,  what  is,  §  1102. 
Authority  to  appear  in  action,  §  1103. 
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ATTOENET  (Continued). 

Conduct  in  argument,  when  exception  to  must  be  taken,  §  1354. 

Confession  of  judgment  by,  §  1460. 

Creditor's  suit  to  enforce  trust,  §  2156. 

Death  of  party  revokes  authority  to  accept  service,  §  63. 

Disbarment,  pleadings  must  be  verified,  §  155. 

General  authority  of,  not  suflScient  to  authorize  discharge  of  prisoner,  9  3432 

Guardian  may  employ,  §  3366. 

Liability  for  money  had,  §  5047. 

Liability  for  negligence,  §§  4265-4268. 

Making  verification,  when  and  what  to  show,  §  165. 

Misconduct  of,  when  contempt,  §  2435. 

Mode  of  service  of  papers  on,  §  892. 

Name  on  summons,  §  1051. 

Notice  to,  when,  §  885. 

Order  suspending,  appealable,  §  1713. 

Practicing  without  license,  §  5009. 

Privileged  communications,  §  1205. 

Eelease  of  lien  of  judgment  by,  §  1386. 

Reply  to  plea  of  privilege  of,  §  742. 

Services  of  to  estate,  actions  on,  §  5154. 

Setting  aside  judgment  for  fraud  of,  §  6885. 

Signature,  §  5256. 

Signature,  judicial  notice  of,  §  1103. 

ATTORNEY— FORMS, 

Complaint  against  for  negligence,  §§  4306-4308. 

Complaint  against  for  negligence,  §§  5224,  5225. 

Complaint  by  for  libel,  §  3983. 

Complaint  by  for  services,  §  5184. 

Disbarment  of,  caption  of  pleadings  in,  §  127. 

Lien  for  services,  defense  of  in  conversion,  §  4152. 

Notice  of  appearance,  §  1104. 

Verification  of  personal  knowledge,  §  175. 

Verification,  when  party  absent  from  county,  §§  176,  177. 

ATTORNEY  GENERAL. 
Allegation  of  refusal  of,  to  institute  quo  warranto,  §  7057. 

ATTORNEY  IN  FACT. 

See  Principal  and  Agent. 
Fraudulent  act  of,  effect,  §  6851. 

ATTORNEY'S  FEES. 

Agreement  need  not  be  in  the  note  but  in  the  mortgage,  §  5841. 

As  costs,  §§  1496,  5164. 

Averments  necessary  for  allowance  of,  §  5840. 

Element  of  daoiage  for  wrongful  attachment,  §  2749. 
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ATTORNEY'S  FEES   (Continued). 

Incurred  by  receiver,  §  3119. 

In  foreclosure  of  chattel  mortgage,  §  5997. 

In  foreclosure  of  mechanic's  lien,  unconstitutional,  §  6078. 

Measure  of,  how  estimated,  §  5165. 

Only  in  case  of  necessity  of  suit  and  must  be  pleaded,  §  5461. 

When  action  lies  for,  §  5163. 

ATTORNEY'S  FEES— FORMS. 

Allegation  of,  §  5955. 

AUCTION. 

Fraud  at  sale,  §  6852, 
Sale  of  pledges,  §  6011. 
Warranties  in  sales  at,  §  4657. 

AUCTION— FORMS. 

Complaint  against  auctioneer  for  negligence,  §§  4302-4304. 
Complaint  on  sale  at,  §  4640. 

AUDITOR. 
Duty  of  as  to  taxes,  §  6703. 

AUTHENTICATION. 

Of  bill  of  exceptions,  §  1832. 

Of  papers  on  appeal,  §  1876. 

Of  statement  on  appeal,  §§  1628,  1812,  1813. 

AUTHENTICATION— FORM. 
Of  official  character  of  officer,  §  182. 

AUTHOR. 

Action  for  services,  §  4456. 

AUTHOR— FORMS. 
Complaint  by  for  labor,  §§  4484,  4485. 

AVERMENTS. 

Attachment,  suit  on  bond,  §  4874. 
Formal  requisites,  §§  88-93. 
For  money  had,  §  5053. 
In  ejectment,  §  6287. 
Of  breach  of  covenant,  §§  5764,  5803. 
Of  conspiracy  in  malicious  prosecution,  §  3870. 
Of  delivery  of  freight  to  carrier,  §  3224. 
Of  false  imprisonment,  §  3844. 
Of  official  capacity,  §  3406. 
Of  protest,  §  5305. 

Of  quality  not  up  to  warranty,  §§  4679,  4681. 
Of  stockholder's  liability,  §  3513. 
P.  P.  F.,  Vol.  IV — 248 
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AVERMENTS  (Continued). 
Of  trust  relation,  §  3295. 
On  contract,  §  224. 
Unnecessary,  §  99. 

AVOIDANCE. 

See  Answer. 


Matter  in,  §  465. 


AWARD. 
See  Arbitration  and  Award. 


Actions  on,  §§  4497-4515. 
Confession  of  judgment  on,  §  1465. 
Date  of,  §  4512. 

Essential  allegations  of,  §  4497. 
Form  of  submission  of,  §  4498. 
Judgment  on,  §  4503. 
.Jurisdiction  in  action  on,  §  4504- 
Power  to  grant,  §  4514. 
Publication  of,  §  4506. 
Specific  performance  of,  §  6923. 
Testimony  as  to,  §  4515. 
Vacating,  §§4509,  4510. 
Void,  §  4511. 

AWARD— FORMS. 
Answers  in  actions  on,  §§  4520-4525. 
Complaints  on,  §§  4516-4519. 
Confirming   and    modifying,  §§  4527—4529. 
Forms  in  actions  on,  §§  4516-4529. 
Judgment  on,  §§  4526-4529. 

BAD  FAITH. 

Allegation  of  in  creditor's  suit,  §  2153. 

BAGGAGE. 

See,  also,  Carriers. 
Defined,  §  3230. 

Liability  of  carrier  for,  §  3220. 
Retaining  custody  of,  §  3231. 
"When  carrier  is  not  liable  for,  §  3222. 

BAGGAGE— FORMS. 

Complaint  against  innkeeper  for  loss  of,  §§  3188,  3189. 
Complaint  for  loss  of,  §  3255. 

BAIL. 
See,  also.  Arrest  and  Bail. 
Bonds,  §§  4867-4872. 
Eight  to,  protected  by  habeas  corpus,  §  2365. 
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BAIL— FOBMS. 

Bond,  form  of,  §  2410. 

Order  that  prisoner  be  admitted  to,  §  2409. 

BAILEES. 

Bailees,  who  are,  §  3148. 

Bailor,  liability  of,  §  3149. 

What  property  may  be  pledged,  §  3150. 

Pledgee's  responsibility,  §  3151. 

Power  to  sell  pledge,  §  S1J2. 

Demand,  §  3153. 

Lien  on  goods,  §  3154. 

Note  as  security,  §  3155. 

Eedemption  of  mining  stocks  pledged,  §  3156. 

Title  to  pledged  property,  §  3157. 

Use  of  property, §  3158. 

Property  of  plaintiff,  §  3159. 

Money  deposited  for  use  of  plaintiff,  §  3160. 

Innkeeper's  liability  at  common  law — Boarding-house  keeper,  §  316L 

Delivery  not  necessary,  §  3162. 

Warehouseman's  liability — Bailroad,  §  3163. 

Property  sold,  §  3164. 

Insurance,  §  3165. 

Parties,  §  3166. 

Removal  of  goods,  §  3167. 

Waiver  of  lien,  §  3168. 

Wharfingers,  §  3169. 

Pasturing  stock,  §  3170. 

Animals  in  pasture,  §  3171. 

Escrow  papers,  §  3172. 

Estoppel — Hirer  of  chattels,  §  3173. 

Liability  of  bailees,  §  3174. 

Several  defenses,  §  3175. 

Negligence  and  delay,  §  3176. 

Effect  of  special  contract,  §  3177. 

Effect  of  special  contract — Express  company,  §  3178. 

Title  to  goods,  §  3179. 

BAILEES— FORMS  OF  COMPLAINTS. 

Against  a  receiptor,  §  3180. 

For  injury  to  pledge,  §  3181. 

For  loss  of  pledge,  §  3182. 

For  goods  taken  from  plaintiff's  bailee,  §  3183. 

For  not  taking  care  of  and  returning  goods,  §  3184. 

Against  hirer  of  chattels  for  not  taking  proper  care  of  them,  §  3185.. 

For  injury  to  horse,  resulting  from  immoderate  driving,  §  3186. 

For  driving  horse  on  a  different  journey  from  that  agreed,  §  3187. 

Against  innkeeper,  for  loss  of  baggage,  §  3188. 
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BAILEES— FORMS   OF  COMPLAINTS    (Continued). 

For  loss  of  pocket-book,  §  3189. 

For  loss  of  goods  by  theft,  §  3190. 

For  refusing  to  receive  guest,  §  3191. 

Against  warehouseman,  for  injury  to  goods  by  neglect  to  obej  iostractionii^ 

§  3192. 
For  refusal  to  deliver  goods,  §  3193. 

BAILEES— FORMS  OF  ANSWERS. 

Denial  of  ownership  and  possession,  §  3194. 

Plaintiff's  own  negligence,  §  3195. 

Denial  of  possession  of  vicious  dog,  §  3196. 

Denial  of  scienter,  §  3197, 

Denial  of  bailment,  §  3198. 

Denial  of  bailment,  §  3199. 

Denial  of  delivery  of  goods,  §  3200. 

Denial  of  loss,  §  3201. 

That  the  value  of  the  goods  lost  was  agreed  on,  §  3202. 

That  the  damage  was  by  plaintiff's  fault,  §  3203. 

That  the  goods  were  lost  by  a  risk  for  which  defendant*  were  not  liable^ 

§  3204. 
That  the  contract  was  special,  §  3205. 
That  bailment  is  held  as  a  pledge,  §  3206. 

BAILMENT. 
Bailee,  common  carrier  as,  when,  §  3212. 
Bailee,  attachment  of  money  with,  §  2633. 
Bailee,  definition  of,  §  3148. 
Bailee,  holding  lien,  conversion  from,  §  4071. 
Bailee,  negligence  and  delay  of,  §  3176. 
Bailee,  seller  of  goods  as,  §  3164. 
Bailees,  liability  of,  §  3174. 
Bailee's  responsibility,  §  3151. 
Bailor,  cannot  sue  in  trespass,  when,  §  6576. 
Bailor,  liability  of,  §  3149. 
Damage  by  removal  of,  §  3167. 
Effect  of  special  contract  of,  §§  3177,  3178. 
For  hire,  §  3173. 
In  case  of  sales,  §  4632. 
Several  defenses,  §  3175. 
Power  to  sell,  §  3152. 
What  property  may  be  pledged,  §  3150. 

BAILMENT— FORMS, 

Affidavit  by  bailee  in  replevin,  §  2592. 
Bailee,  complaint  for  conversion  from,  §  4137. 
Bailment  as  pledge,  defense  of,  §  6021. 
Complaint  for  goods  taken  from  bailee,  §  3183, 
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BAILMENT— FORMS  (Continued). 

Complaint  for  neglect  of  pledge,  §  3184, 

Complaint  for  neglect  to  deliver,  §  3193. 

Complaint  for  neglect  to  obey  instructions,  S  3198, 

Denial  of,  §§  3198,  3199. 

Defense  of  agreed  valuation,  §  3202. 

Defense  of  negligence  of  plaintiff,  §  3195. 

Defense  that  goods  are  held  in  pledge,  §  3206. 

For  hire,  complaint  for  abuse  of,  §  3186. 

For  hire,  driving  on  different  journey,  complaint  for,  {  3187. 

Goods  lost  by  a  risk  not  assumed,  §  3204. 

BANK  CHECK. 

Burden  of  proof  in  action  on,  §  5520. 

BANKRUPTCY. 

As  defense  in  action  on  judgment,  §  5629. 

As  defense  on  note,  §  5471. 

Assignee  in,  §  3301. 

Not  material  in  action  on  sheriff's  bond,  §  4932. 

Of  drawee,  effect  of,  §  5271. 

Of  mortgagor,  permission  to  foreclose,  §  5849. 

Of  partner,  effect  of,  §  3764. 

Pleaded  in  discharge,  §  5077. 

Pleading  in  defense,  §  486. 

Substitution  of  bankrupt  defendant,  not  necessary,  §  59. 

When  ground  for  injunction,  §  2835. 

BANKRUPTCY— FORMS. 

Captions  in  proceedings  of,  §  125. 

Defense  of  pleaded,  §  568. 

Of  partner,  complaint  for  dissolution  of  partnership  for,  §  3775. 

BANKS. 

Attachment  of  money  in,  §  2632. 

Levy  of  executor  on  money  in  bank,  §  2050. 

National,  taxation  of,  §  6748. 

Of  safety-deposit,  when  liable  to  garnishment,  §  2759. 

Taxation  of,  §  6706. 

BANKS— FORMS. 
National  banks,  caption  of  pleading  when  a  party,  §  120. 

BAR. 

Distinguished  from  abatement,  §§  460,  463. 
Pleas  in,  §  463. 

BASIC  FAOT% 
Facts  constituting  a  cause  of  action,  §  98. 
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BATTEE7. 
See,  also,  Assault  and  BattoTj. 
Battery,  defined,  §  3789, 
In  general,  §§  3785-3834. 

BEABEB  PAPER. 
In  general,  §  5297. 
Complaint  on  bearer  check,  §  5348. 

BELIEF. 

Verification  on  information  and,  what  must  show,  S  168, 

BENEFICIAEY. 
Of  mutual  benefit  insurance,  §  4785. 

BILL  OF  COSTS. 

Form  of,  §  1516. 

BILL  OF  EXCEPTIONS. 

See,  also,  Appeal  and  Error. 
Ambiguity,  §  1645. 

As  to  evidence,  findings,  instructions,  and  rulings,  §§  1837-1840. 
Authentication  of,  §  1832. 
Contents,  §§  1827,  1828. 
Filing  and  settlement  of,  §  1829, 
Motion  for  new  trial,  made  on,  when,  §  1591. 
On  appeal,  §§  1823-1840. 
Settling  by  upper  court,  when,  §  1351. 
Striking  from  files,  §  1836, 
When  not  necessary,  §  1826. 

BILL  OF  EXCEPTIONS— FORMS. 

Notice  of  settlement  of,  §  1843. 
Proposed  bill,  §  1841. 

BILL  OF  EXCHANGE— FORMa 

See  Bills  and  Notes. 
In  general,  §§  5267-5314. 
Acceptance  of,  §  5285, 
Defined,  §  5267. 

Dishonored  and  taken  up  by  third  party,  §  5275. 
Presentment  of,  §§  5288,  5289. 
Presumptions  of  dishonor,  §  5293, 

BILLS  OF  EXCHANGE— FORMa 

Form  of,  §  5270, 

Forms  in  actions  on,  §§  5315-5356. 

Payable  at  specific  date,  complaint  on,  §  5327, 
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BILL  OF  PARTICULARS. 

Appealable  and  discretionary  orders  as  to,  5  1699. 
May  be  demanded  when,  §§  2296-2308. 
Service  of,  §  2302. 

BILL  OF  PARTICULARS— FORMS. 
Affidavit  for  further,  §  2306. 
Demand  for,  §§  2304,  4490. 
Extension   of   time    to    plead   until   delivery    of,   affidavit  and   order   for, 

§§  869,  870. 
Form  of,  §  2305. 
Order  for,  §§  966,  2307. 
Order  to  furnish  further,  §  967. 
Particulars  of  account,  §  4491. 

BILL  OF  SALE. 

See  Sales. 
As  chattel  mortgage,  §  5982. 

BILL  OF  SALE— FORMS. 

As  mortgage,  complaint  to  foreclose,  §  6003. 

BILLS  AND  NOTES. 
In  General. 

Joinder,  as  defendants,  of  persons  severally  liable  on,  §  54. 

Note  as  payment,  §§  530,  531. 

Partnership  note,  liability  of  partners  on,  §  50. 

Presentment,  issue  of  fact,  §  1127. 

Reply  to  defense  on,  §  748. 

Consecutive  Sections. 

Defined,  §  5235. 

Altered  instrument — Onus  probandi,  §  5236. 

Consideration,  when  and  how  alleged,  §  5237. 

Construction,  §  5238. 

Date  of  an  instrument,  §  5239. 

Delivery,  §  5240. 

"Executed"  implies  "subscribed,"  §  5241. 

Foreign  language,  §  5242. 

Lex  loci  of  execution  governs,  §  5243. 

Genuineness  deemed  admitted,  §  5244. 

Identity,  §  5245. 

Indebtedness  of  defendant,  §  5246. 

Indorsement  of  sealed  instrument,  §  5247. 

Interest  of  parties,  §  5248. 

Issue  of  warrant,  §  5249. 

Lost  instrument,  §  5250. 

Statute  of  limitations — New  promise,  §  5251. 

New  promise,  when  to  be  alleged,  §  5252. 
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BHiLS  AND   NOTES    (Continued). 

Promissory  notes,  §  5253. 

Written  instruments,  how  proved,  §  5254, 

Sealed  contract — Allegations  in  actions  on,  9  5255, 

Subscription  by  agent,  §  5256. 

Writing  implied,  §  5257. 

Breach,  how  alleged,  §  5258. 

Mutilated  bond,  §  5259. 

What  written  obligation  imports,  §  5260. 

Averment  of  death  of  joint  obligee,  §  526L 

Joint  and  several  bonds,  §  5262. 

Bills  of  Exchange — Consecutive  SectionSk 

Definition,  §  5267. 

Alteration,  §  5268. 

Interest,  §  5269. 

Form  of  bill,  §  5270. 

Satisfaction  of  demand,  §  5271. 

Who  may  recover,  §  5272. 

Equities  between  parties,  §  5273. 

Corporation,  a  party,  §  5274. 

Payable  to  third  persons,  §  5275. 

Averment  against  drawee,  §  5276. 

Part  payment,  §  5277. 

Party  in  interest,  §  5278. 

Acceptance  by  wrong  name,  §  5279. 

Letter  of  credit,  §  5280. 

Promise  to  indorse,  §  5281. 

Promise  to  accept,  §  5282. 

Accommodation  acceptor,  §  5283. 

Consideration  on  acceptance,  §  5284. 
Non-acceptance,  effect  of,  §  5284a. 

Acceptance,  §  5285. 

Acceptor,  §  5286. 

Pleading  acceptance,  §  5287. 

Presentment,  §  5288. 

Presentment  at  maturity,  §  5289. 

Omission  of  demand  and  notice,  §  5290. 

Waiver  of  demand,  §  5291. 

Demand,  §  5292. 

Dishonor,  §  5293. 

Difference  of  exchange,  §  5294. 

Non-payment,  §  5295. 

Payment  stopped,  §  5296. 

To  bearer,  §  5297. 

When  due,  §5298. 

Notice  of  dishonor,  §  5299. 

Protest,  when  necessary,  §  5300. 
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Costs  of  protest,  §  5301. 

Damages  on  foreign  bills,  protested,  §  5302. 

Payment  after  dishonor,  §  5303. 

Drafts  on  an  appropriation,  when  due,  §  530^ 

Averment  of  protest,  §  5305. 

Dishonored  checks — Consideration,  §  5306. 

Grace,  §  5307. 

Lost  paper,  §  5308. 

Non-negotiable  draft,  §  5309. 

Raised  check  certified,  §  5310. 

Certified  check,  §  5311. 

Allegation  of  excuse — ^want  of  funds,  §  5312, 

Evidence,  §  5313. 

Presumptions,  §  5314. 

Promissory  Notes  and  Certificates  of  Deposit — Consecatlye  SectlonSi 

Accommodation  maker  as  plaintiff,  §  5357. 

Coupons,  §  5358. 

Contingent  order,  §  5359. 

Consideration,  §  5360. 

Illegal  consideration,  §  5361. 

Consideration,  §  5362. 

Copy  of  note,  §  5363. 

Date,  §  5364. 

Filling  blanks,  §  5365. 

Accommodation  indorsers,    cosureties,  §  5366. 

Title  of  plaintiff,  §  5367. 

Certificate  of  deposit,  §  5368. 

Date — Variance,  §  5369. 

Delivery,  §  5370. 

Demand,  §  5371. 

Indorsement,  §  5372. 

Execution,  §  5373. 

Foreign-coin  note,  §  5374. 

Forms  of  notes,  §  5375. 

Interest,  §  5376. 

Complaint,  §  5377. 

Mortgage  pleaded,  §  5378. 

Pleading — Legal  effect,  §  5378, 

Liability  of  maker,  §  5380. 

Lost  paper,  §  5381. 

Maturity,  §  5382. 

New  promise,  §  5383. 

Non-payment,  §  5384. 

Note  held  adversely,  §  5385. 

Negotiability,  §  5386. 

Allegation  of  plaintiff's  title,  §  5387. 
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Allegation  of  ownership,  §  5388. 

Parties,  §  53S9. 

Presentment,  §  5390. 

Real  party  in  interest,  §  539L 

Eate   of  interest,  §  5392. 

Substitute  notes,  §  5393. 

Value  received,  §  5394. 

Verbal  conditions,  §  5395. 

Void   notes,  §  5396. 

When  due,  §  5397. 

Causes  of  action,  §  5398. 

Action  on  note  executed  by  agent,  §  5399. 

The  same — How  alleged,  §  5400. 

As  receiver,  §  5401. 

Partnership,  §  5402. 

Corporation,  §  5403. 

Insurance  company,  §  5404. 

Power  of  corporation  to  make  note,  §  5405. 

"When  action  lies — Allegations,  §  5406. 

Consideration,  §  5407. 

Indorsement  by  firm,  §  5408. 

Owner,  §  5409. 

Accommodation  indorsement,  §  5410. 

Demand,  how  made  and  alleged,  §  5411. 

Demand   and   notice,  allegation   of  excuse   of   omission   of,  §  5412. 

Indorsement,  averment  of,  §  5413. 

Fraudulent  indorsement,  §  5414. 

Indorsement,  effect  of,  §  5415. 

Notice  to  charge  indorser,  §  5416. 

Notice,  how  given,  §  5417. 

Notice,  sufficiency  of,  §  5418. 

Notice,  how  alleged,  §  5419. 

Presentment,  §  5420. 

Presentment   and   demand,  §  5421. 

Allegation  of  excuse  for  non-presentment — Maker  not  found,  S  5422, 

Allegation  of  promise  to  pay,  §  5423. 

Protest,  §  5424. 

Discharge  of  indebtedness,  §  5425. 

Indorsement,  §  5426. 

.Joint   and   several   liability,  §  5427. 

Indorsement  essential,  §  5428. 

Allegation  of  indorsements,  §  5429. 

Indorsement  for  collection,  §  5430. 

Indorsement  without  recourse,  §  5431. 

Transfer  by  indorsement,  §  5432. 

Transfer  without  indorsement,  §  5432s. 

Allegations  of  assignment,  §  5433. 
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Allegations  on  information  and  belief,  §  5434. 

Defenses  against  assignee,  §  5435. 

Notice  to  assignee,  §  5436. 

Assignee  after  maturity,  §  5437. 

Law  of  place,  §  5438. 

Note  with  a  blank  for  name  of  payee,  how  pleaded,  S  6438. 

Partnership  and  individual  liability,  §  5440. 

Condition    precedent,  §  544L 

Demand,  §  5442. 

Effect  of  indorsement,  §  5443. 

Maturity,  §  5444. 

Measure  of  damages,  §  5445. 

Non-payment,  §  5446. 

Certificate  of  deposit,  §  5447. 

Demand  and  notice,  §  5448. 

Discharge   of  surety,  §  5449. 

Guarantor,  who  is,  §  5450. 

Joint  liability,  §  5451. 

Liability  of  guarantor,  §  5452. 

Nature  of  contract,  §  5453. 

Notice  of  protest,  §  5454. 

Primary  liability,  §  5455. 

Surety — Security,  §  5456. 

Trustee,  §  5457. 

What  contract  imports,  §  5458. 

When  action  lies,  §  5459, 

Action  on  note — Variance,  §  5460. 

Demand  note — Stipulation  for  attorney's  fees,  §  5461. 

Answer,  §  5462. 

Cross-complaint,  §  5463. 

Amended  answer,  §  5464. 

Defenses — Non-presentment — Time — Place,  §  5465. 

Defense  of  accommodation  indorser,  §  5466. 

Defense  of  no  authority,  §  5467. 

Defense  of  set-off,  §  5468. 

Defense  of  unreasonable  delay,  §  5469. 

Defense  of  bona  fide  holder,  §  5470. 

Defense  of  bankruptcy,  §  5471. 

Defense  of  collateral  contract,  §  5472. 

Defense  of  composition,  §  5473. 

Conclusion  of  law,  §  5474. 

Defense  of  counterclaim — Set-off,  §§  5475,  5470L 

Covenant  that  certain  sum  is  due,  §  5477. 

Defense  of  delivery,  §  5478. 

Denial  of  non-payment,  §  5479. 

Defense  of  duress,  §  5480. 
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Former  judgment,  §  5481. 
General  issue,  §  5482. 
General  denial,  §  5483. 
Holder  in  good  faith,  §  5484. 
Information  and  belief,  §  548  >. 
Injurious  diversion  of  note,  §  5486, 
Insufficient  denials,  §  5487. 
Denial  of  lost  note,  §  5488. 
Payment,  what  constitutes,  §  5489. 
Eeplication — Denial  of  date,  §  5490. 
Joint  debtors,  §  5491. 
Several  defenses — Sham  answers,  §  5492. 
Special  indorsee,  §  5493. 
Substitution  of  parties,  §  5494. 
Defense  of  surety,  §  5495. 

Defense  of  tender,  §  5496. 
Verification,  §  5497. 

Denial  of  indorsement,  §  5498. 

Indorsers  and  guarantors,  liability  of,  §  5499. 

Partnership — Insufficient  denial,  §  5500. 

Controverting  presentment,  waiver  of,  §  5501. 

Denial  of  notice  of  protest,  §  5502. 

Defense  of  alteration,  §  5503. 

Foreign  usury  laws,  §  5404. 

Usury,   how   alleged,  §  5405. 

Usury,  as  a  defense,  §  5506. 

Deceit,  §  5507. 

Defenses— Fraud,  §  5508. 

Defenses— Fraud — Continued,  §  5509. 

Fraud,  how  alleged,  §  5510. 

Fraud  must  be  specially  pleaded,  §  5511. 

Form  of  plea,  §  5512. 

Counterclaim — Eecoupment,  §  5513. 

Assignment   before   maturity,  §  5514. 

Eeal  party  in  intei-est,  §  5515. 

Want    of    consideration,  §  5516. 

Consideration — Extension  of  time  of  payment,  S  5517. 

Consideration — Burden  of  proof,  §  5518. 

Bona  fide  holder — Presumption,  §  5519, 

Burden  of  proof,  §  5520. 

Possession,  evidence  of  ownership,  §  5521. 

Answer  raising  no  issue,  §  5522. 

Pleas — Set-off — New  Mexico  practice,  §  5523. 

BILLS  AND  NOTES— FOEMa 

In  General. 

Allegation  of  waiver  of  demand   and  notice,  §  919. 
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Complaint  against  maker  of  written  instrument,  §  5263. 

Complaint  in  action  on  bond  for  payment  of  money  only,  §  5264. 

Complaint    in   action    on  bond — ^Pleading  it   according  to   its   legal   effect, 

§  5265. 
Complaint  by  surviving  obligee,  on  joint  bond,  §  5266. 
Waiver  of  demand  and  notice,  §  919. 

Actions  on  BUls  of  Exchange — Consecutive  Sections. 

Foreign  bill — Complaint  by  payee  against  drawer  for  non-acceptanee,  §  5315. 

Complaint  by  payee  against  acceptor,  §  5316. 

Inland  bill — Complaint  by  drawer  against  acceptor  for  non-payment,  §  5317. 

Complaint  in  action  on  bill  payable  to  drawer's  own  order,  and  not  nego- 
tiated, §  5318. 

Complaint  in  action  on  bill  returned  and  taken  up,  §  5319. 

Complaint  by  acceptor  without  funds  against  drawer,  §  5320. 

The  same — By  a  copartnership  firm  against  another  firm,  on  a  draft  accepted 
and  paid  by  plaintiff's,  §  5321. 

Complaint  by  payee   against   drawer   for  non-acceptance,  §  5322. 

Allegation  setting  out  copy  of  bill,  §  5323. 

Allegation  of  demand  and  notice  excused  by  waiver,  §  5324. 

Allegation  of  excuse  for   non-presentment — Bill   countermanded,  §  5325. 

Allegation  of  excuse  for  non-presentment — Drawee    not    found,  §  5326, 

Complaint — "Where  bill  is  payable  at  a  specific  date,  §  5327. 

Complaint  by  partners  payees  against  partners  acceptors.  §  5328. 

Complaint  by  payee  against   acceptor — Short  form,  §  5329. 

Allegation  setting  out  copy  of  bill,  §  5330. 

Payee  against  acceptor — Pleading  the  legal  effect,  §  5331. 

The  same — Acceptance  varying  as  to  time  from  the  bill,  §  5332. 

Complaint — Where  drawer  is  also  acceptor,  on  bill  drawn  on  himself,  §  5333. 

Complaint  by  assignee  of  a  bill  payable  out  of  a  particular  fund,  §  5334. 

Complaint  by  payee  against  drawer  and  acceptor — On  bill  accepted  by 
drawee,  §  5335. 

Complaint  by  payee — On  bill  accepted  for  honor,  §  5336. 

Complaint  by   indorsee — First   indorsee   against   acceptor,  §  5337. 

Complaint  by  first   indorsee  against  first  indorser,  §  5338. 

Complaint  by  first  indorsee  against  drawee  and  indorser — For  non-accept- 
ance, §  5339. 

Complaint  by  first  indorsee  against  all  prior  parties — For  non-payment, 
§  5340. 

Complaint  by  subsequent  indorsee  against  acceptor,  §  5341. 

Complaint  by  subsequent  indorsee  against  first  indorser — Indorsement  spe- 
cial, §  5342. 

Complaint  by  subsequent  indorsee  against  intermediate  indorser,  §  5343. 

Complaint  by  subsequent  indorsee  against  last  indorser,  §  5344. 

Complaint  by  subsequent  indorsee  against  all  prior  parties — Short  form, 
§  5345. 

The  same — By  a  bank  in  its  corporate  name,  §  5346. 
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Check — Complaint  by  payee  against  drawer,  §  5347. 

Complaint  by  indorsee  or  bearer  of  check  against  drawer,  §  5348. 

Allegation  of  excuse  for  failure  to  give  notice,  §  5349. 

Allegation    of   excuse   from    insolvency    of    drawee,  §  5350. 

Complaint  by  indorsee   or   bearer   of   check    against    drawer    and    indorser, 

§  5351. 
Complaint  in  action  against  bank,  drawee  having  certified,  §  5352. 
Complaint  by  payee  against  acceptor,  on  bill  payable  from  particular  fund^ 

§  5353. 
Complaint  in  action  upon  certificate  of  deposit  by  indorsee,  §  5354. 
Answer — That  the  acceptance  was  for  accommodation,  §  5355. 
Answer — That  the  note  or  acceptance  was  given  for  goods  sold,  but  never 

delivered,  §  5356. 

Actions  on  Promissory  Notes — In  General. 

Complaint  by  maker  of  accommodation  note,  having  paid  it,  §  5524. 

Complaint  by  joint  maker  of  a  note,  having  paid  it,  against  the  other,  for 

contribution,  §  5525. 
Complaint  by  indorser  of  note,  having  paid  a  part,  §  5526. 
Complaint  of  payee  against  maker,  §  5527. 
The  same — On  two  notes,  one  being  partly  paid,  §  5528. 
The  same — Several  notes  given  as  security,  §  5529. 
Complaint  in  action  on  note  signed  by  agent,  §  5530. 
Complaint  in  action  on  note  made  by  partners,  §  5531. 
Another  form,  averring  partnership,  §  5532. 
Allegation  by  payee  as  receiver  against  partners,  §  5533. 
Sight  note,  allegation  of,  §  5534. 
Complaint  in  action  on  note  wrongly  dated,  §  5535. 
Complaint  of  domestic   corporation,   payee,   against  a  foreign   corporation, 

§  5536. 
Complaint  of  payee  against  surviving  maker,  §  5537. 
Complaint  of  payee  against  maker  and  indorser  on  note  taken  on  the  faith 

of  the  indorsement,  §  5538. 
Complaint  of  first  indorsee  against  maker,  §  5539. 
The  same — Against  first  indorser,  §  5540. 
The  same — Against  maker  and  first  indorser,  §  5541. 
Complaint  by  indorsee  against  maker,  on  note  drawn  to  maker's  own  order, 

§  5542. 
Complaint  by  subsequent  indorsee  against  maker,  §  5543. 
The  same — Against  first  indorser — Indorsement  special,  §  5544. 
The  same — Against  intermediate  indorser,  §  5545. 
The  same — Against  his  immediate  indorser,  §  5546. 
The  same — Against  all  prior  parties,  §  5547. 
Transfers  by  delivery — By  assignee  of  note,  §  5548. 
Complaint  by  the  treasurer  of  unincorporated  company,  on  note  payable  to 

former  treasurer,  §  5549. 
Complaint  in  action  on  note  payable  on  contingency,  §  5550. 
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Complaint  in  action  on  note  for  voluntary  subscription,  payable  OH  condi- 
tions, §  5551. 

Complaint  against  executor  or  administrator  of  maker  of  note,  §  5552. 

Complaint  by  executor  or  administrator  of  payee,  §  5553. 

Complaint  in  action  on  note  paj'able  in  chattels,  §  5554. 

Complaint  in  action  on  guaranties — Against  maker  and  guarantor  of  prom- 
issory note,  §  5555. 

Actions  on  Promissory  Notes — Answers. 

Bill  of  exchange — Denial  of  acceptance,  §  5556. 

The  same — ^That  acceptance  was  unauthorized,  §  5557. 

The  same — Denial  of  presentment,  §  5558. 

The  same — That  acceptance  was  for  accommodation,  §  5559. 

The  same — Denial  of  acceptance,  presentment,  and  protest,  §  5560. 

The  same — Controverting  excuse  for  non-presentment,  §  5561. 

The  same — Payment  before  indorsement,  §  5562. 

Promissory  note — Denial  of  note,  §  5563. 

The  same — Denial  of  indorsement,  §  5564. 

The  same — That  defendant  indorsed  as  agent,  §  5565. 

Alteration  of  instrament,  §  5566. 

Usury  as  defense  upon  note,  §  5567. 

That  note  was  for  goods  sold  by  means  of  deceit,  §  5568. 

Illegal  interest  in  note,  §  5569. 

Fraud — Note  procured  by  fraud,  §  5570. 

That  note  was  for  goods  sold  on  false  warranty,  §  5571. 

Recoupment  for  breach  of  warranty,  §  5572. 

That  note  was  for  accommodation,  and  was  misapplied,  §  5573. 

Failure  of  consideration,  §  5574. 

That  notes  were  given  for  purchase  money,  and  plaintiff  failed  to  convey, 

§  5575. 
That  note  was  for  goods  sold  with  false  warranty,  §  5576. 
That  note  was  given  on  purchase  of  diseased  sheep,  and  that  they  injured 

other  sheep  of  defendant,  §  5577. 
Answer  by  accommodation  indorsers,  alleging  extension  given,  §  5578. 
That  defendant  was  surety,  and  that  plaintiff  holds  collateral  securities  to 

which  defendant  asks  to  be  subrogated,  §  5579. 
That  note  was  given  to  compound  felouv,  §  5580. 
Denial  of  genuineness  of  signature,  §  5581. 
Mistake  in  amount  of  note,  §  5582. 

BOARDING-HOUSES. 
Liability  of  keeper  or  owner,  §  3161. 

BOARDS. 

Of  cities  and  counties,  mandamus  against,  §  7070. 
Of  supervisors,  enjoined,  wiien,  §  296G. 
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Defense  of,  §  5484. 

Form  of  answer  by  in  creditor's  suit,  §  2225. 

Of  note,  defense  of,  §  5470. 

Presumption  as  to,  §  5520. 

BONDS. 

Actions  on,  §§4833-5006. 

Actions  on  by  cities,  §  3502. 

Actions  on,  essential  averments,  §  4834. 

Alleg:ations  of  breach,  §  4845. 

Ambiguity,  demurrer  for,  §  334. 

Assignee,  action  by,  §  4854. 

Attachment,  action  on,  §§  2728-2744. 

Change  of  parties  on,  effect  of,  §  4913'. 

Common  law,  §  4837. 

Cost  bonds.     See  Costs. 

Coupons,  negotiable  by  bearer,  §  5358. 

Defenses  in  actions  on,  §§  4957-4977. 

Demand  on,  when  necessary,  §  4850. 

Demand  on,  when  necessary,  §  4907. 

Description  of,  §  4851. 

Title  bond,  mortgage,  §  5836. 

Holder's  lien,  §  5870. 

Joinder,  as  defendants,  of  persons  severally  liable  on,  S  54. 

.Tustifieation  of  sureties,  §  4853. 

Of  contractor  of  street  work,  §  6095. 

Of  officers,  actions  on,  §§  4910-4947. 

Of  receiver,  form  of,  §  3129. 

Of  sheriff,  liability  of  sureties  on,  §§  3441,  3442. 

Of  sheriff,  suit  on,  averment  of  writ,  §  3408. 

On  appeal,  complaint  on,  §§  1801,  1802. 

On  appeal  from  justice  court,  §§  1976-1981. 

On  change  of  cause  to  federal  court,  §  1033. 

Parties  to  actions  on,  joint  and  joint  and  several,  §§  5261,  5263, 

Replevin,   actions  on,  §§  4882-4892. 

Same  as  undertaking,  §  5260. 

Tax  on  state,  §  6774. 

To  indemnify  maker  of  note  in  case  of  loss,  §  5381. 

BONDS— FOEMS. 

Complaint  for  conversion  of,  §  4142. 

Complaint  on  arbitration,  §  4519. 

For  payment  of  money,  complaint  on,  §  526^ 

Of  commissioner,  §  5976. 

Of  corporation,  complaint  on,  §  5006. 

Of  executor,  action  on,  §  3348. 

Of  executor,  permission  to  sue  on,  §  040. 

Of  officer,  complaint  by  city  on,  §  3454. 
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On  removal  of  cause  to  federal  court,  §  1038. 

On  writ  of  error,  §  1674a. 

BOOKS. 

Account,  as  evidence,  §  1219. 

Account,  order  for  deposit  of  with  referee,  form  of,  S  1329. 

Historical,  as  evidence,  §  1220. 

Inspection  of,  for  evidence,  §  2277  et  seq. 

Of  partnership,  §  3741. 

BOUNDARY. 

Assessment  of  house  on,  §  6730. 

Of  land  by  pond  or  l&ke,  extent  of,  §  4377. 

BOYCOTT. 

Enjoined,  §  2950. 

BEANDS. 
Penalties  for  altering,  pleaded,  §  5018. 

BEEACH  OF  BOND. 

And  damages,  §  4845. 

Allegations  of,  §  5258. 

Of  officer,  allegation  of,  §  4912. 

Pleading,  §  4905. 

Breach  of  contract.     See  Contracts. 

Contract  of  sale,  §  4599. 

BEHACH  OF  COVENANT. 

Alleged,  §§  5756-5789. 
Purchase  after,  §  5772. 

BEEACH  OF  FEOMISE  OF  MAEEIAGE. 

When  action  lies — Necessary  averments,  §  5694. 

Evidence  of  promise,  §  5695. 

Evidence  of  promise — Continued,  §  5696. 

Promise,  when  void,  |  5697. 

Promise  after  seduction,  §  5698. 

Damages,  §  5699. 

Married  man  liable,  §  5700. 

Request,  §  5701. 

Statute  of  frauds,  §  5702. 

Statute  of  limitations,  §  5703. 

Defense — Misconduct,  §  5704. 

Other  defenses,  §  5705, 

BEEACH  OF  PEOMISE  OF  MABEIAGE— FOBM& 

Complaint  for  refusal  to  marry,  §  5706. 
Complaint  for  marriage  with  another,  §  5707. 
Denial  of  promise,  §  5708. 
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BREACH  OF  PROMISE  OF  MARRIAGE— FORMS  (Continued). 

Denial  of  plaintiff's  readiness  and  offer  to  marry,  §  5709. 

Dtnial  of  breach,  §  5710. 

Allegation  that  plaintiff  was  of  bad  character,  §  5711. 

The  same — Another  form,  §  5712. 

BRIDGE. 
AS  nuisance,  §  4338. 

BRIEFS. 
Alternative  method  of  appeal,  §  1870. 
On  appeal,  §§  1868-1885. 
On  appeal,  filing  and  striking  out,  §  1873. 
On  appeal,  purpose  and  form,  §§  1871,  1873. 

BROKER— FORMS. 

Complaint  against  for  proceeds  of  note,  §  5068. 
Complaint  by  for  money  advanced,  §  5131. 
Complaint  on  contract  of  sale  by,  §  4637. 

BUILDING  CONTRACTS. 

Liability  for  injury  to  third  person  resulting  from  defective  construction 

of  dam,  §  48. 
Notice  of  terms  of,  §  6053. 
Right  of  owner  to  sue  on  contractor's  bond,  §  26. 

Consecutive  Sections. 

Essential  averments,  §  5644. 

Abandonment   of   contract,  §  5645. 

Acceptance  by  architect,  §  5646. 

Acceptance  of  work,  §  5647. 

Payment — Terms  of,  §  5648. 

Enlargement  of  time,  §  5649. 

Performance — Averment  of,  §  5650. 

Extra  work,  §  5651. 

Public  works,  §  5652. 

Separate  counts,  §  5653. 

Performance  by  substitute,  §  5654. 

Terms  of  contract,  §  5655. 

Alteration,  §  5656. 

Performance — Plans  and  specifications — ^Variation,  §  5657. 

Breach  of  contract — Damages — Excusable  delay,  §  5658. 

Counterclaims,  §  5659. 

BUILDING   CONTRACTS— FORMS. 
Complaint  by  contractor,   on    special    contract,    modified,    with  claim  for 

extra  work,  §  5660. 
Complaint  against  builder  for  defective    workmanship,  §  5661. 
Complaint  against  builder  for  not  completing,  with  special  damage  for  loss 

of  rent,  §  5662. 
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BUILDING  CONTRACTS— FORMS   (Continued). 

Answer — Work  not  finished,  and  architect's  certificate  not  obtained,  {  566S. 

Complaint  on  breach  of  covenant  to  build,  §§  5820,  5825. 

Defense  that  work  is  unfinished,  §  5194. 

Complaint  on,  for  labor  and  material,  §  5192. 

Complaint  on  for  not  completing  job,  §§  5222,  5223. 

BUILDINGS. 

As  nuisance,  §§  4336,  4337. 

In  street,  complaint  to  enjoin  as  nuisance,  form  of,  S  4418. 

Bemoval  of  enjoined,  when,  §  2930. 

BURDEN  OF  PROOF. 

See   Evidence. 

BUYERS. 

See  Sales;  Vendor  and  Purchaser. 

BY-LAWS. 

Pleaded  by  being  set  forth  in  pleading,  §  5032. 

CALENDAR  OF  CAUSES. 

Entry  of  causes  on,  §  1131. 

CALIFORNIA. 
Inheritance  tax,  §§  6727,  6728. 
Practice,  in  annulment  of  marriage,  §  3618'. 
Practice,  as  to  setting  aside  default,  §  1426. 
Practice,  presentation  of  mortgage  claims  against  estates,  S  33S0. 

CAPACITY. 
Restoration  of  incompetent  to,  §  3389. 

CAPACITY  TO  SUE. 
Want  of  raised  by  demurrer,  when,  §§  257-266. 
Defect  for  demurrer,  must  be  apparent,  §  260. 
Examples  of  demurrers  to,  §  266. 
Allegation  of,  by  and  against  executors,  §  3332. 
Averment  of,  executors,  §§  3319,  3320. 
Capitation  tax.     See  Taxation. 

CAPTION. 

Defined,  §  102. 

Essential  parts  enumerated,  §  102. 
Names  of  parties  in,  §§  105-108. 
When  corporation  a  party,  §  108. 

CAPTION— FOEMBw 

Of  afSdavits,  §  145. 

Of  papers  in  disbarment  of  attorney,  §  127. 
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CAPTION— FORMS   (Continued). 

Of  papers  in  justice  court,  §  129. 

Of  pleading  by  assignee  for  benefit  of  creditors,  S  119. 

Of  pleadings  in  bankruptcy,  §  125. 

Of  pleading  in  county  court,  §  128. 

Of  pleadings  in  habeas  corpus,  §  126. 

Of  pleading,  national  bank  a  party,  §  120. 

Title  of  cause,  §  114. 

Wlien  officer  of  state  a  party,  §  121. 

When  state  is  party  on  relation  of  an  individual,  §  117. 

CABE. 

See   Negligence. 

CAEGO. 

Damage  to,  §  3236. 

Delivery  of,  §  4582. 

Duty  of  master  of  vessel,  as  to,  §§  5668,  5675. 

Sale  by  master,  §  5686. 

CARGO— FORMS. 

Complaint  for  not  loading,  §  5689. 
Complaint  for  damage  in  loading,  §  3258. 

CARRIERS. 
In  General 

In  general,  §§  3207-3251. 

Acceptance  of  goods  by,  §  3229. 

Action  against,  averment  of  delivery,  §  3224. 

Actions  against,  on  tort  and  contract  joined,  §  190. 

Act  of  God  relieves  from  liability,  §  3225. 

As  forwarders,  §  3241. 

Assault  on  passenger,  when  justified,  §  3816. 

Assault  on  passenger,    §§  3799-3804. 

Baggage,  what  is,  issue  of  fact,  §  1127. 

Breach  of  contract  to  deliver,  §  3239. 

Connected  routes,  liability,  §  3216. 

Contract  with  passenger,  §  4154. 

Degree  of  care  of,  §§  3207,  3208. 

Delivery  by,  §§  4581,  4582. 

Ejectment  of  passenger,  issue  of  fact,  §  1127. 

Elevators,  §  3248. 

Forms  in,  §§  3252-3269. 

Gratuitous,  liability  of,  §  3223. 

Inland,  liability  of,  §  3211. 

Joint  and  several  liability  for  loss  of  goods,  9  48. 

Liability  as  bailee,  when,  §  3212. 
Liability  for  defect  of  vehicle,  §  4157. 
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^ABEIEBS  (Continued). 

Liability  for  negligence  of  driver,  §  4165. 

Limiting  liability  as  bailees,  §  3178. 

Live-Btock  carrier,  liability  of,  §  3214. 

Mixing  goods,  by,  §  3238. 

Must  keep  station  grounds  safe,  §  4206. 

Negligence,  when  question  of  law,  §  3250. 

Negligent  constniction,  §  4192. 

Presumption  as  to  liability  of,  §  3215. 

Relieved  by  act  of  God,  §  3225. 

Route  of,  how  alleged,  §  3233. 

Special  contract,  limiting  liability  of,  §  3242. 

Sunday  contracts  of,  §  3249. 

Termination  of  liability  of,  §  3213. 

Consecutive  Sections. 

Liability  of  common  carrier  of  goods — ^Degree  of  care,  §  3207. 

Degree  of  care  toward  passengers,  §  3208. 

Injury  remotely  attributable — Insurer,  §  3209. 

Letters,  §  3210. 

Liability  of  inland  carriers  for  loss,  §  3211. 

Liability  as  ordinary  bailees,  §  3212. 

Liability,  how  terminated,  §  3213. 

Liability  for  live-stock,  §  3214. 

Presumption  as  to  liability,  §  3215. 

Connected  routes,  §  3216. 

Carriage  of  perishable  property,  §  3217. 

Notice  to  owner  restricting  liability,  §  3218. 

Treatment  of  passengers,  §  3219. 

Liability  for  baggage,  §  3220. 

Pleading  injury,  §  3221. 

When  not  liable,  §  3222. 

Carriage  without  compensation,  §  3223. 

Essential  averments — Delivery,  §  3224. 

Act  of  God,  §  3225. 

Date — Amount,  §  3226. 

Liability,  §  3227. 

Rule  of  damages,  §  3228. 

Acceptance  of  goods,  §  3229. 

Baggage,  what  is,  and  liability  for,  §  3230. 

Baggage,  retaining  custody  of,  §  3231, 

Money  stolen,  §  3232. 

Allegation  of  route,  §  3233. 

Vehicle,  §  3234. 

Steam-tugs,  §  3235. 

Damage  to  cargo,  §  3236. 

Notice  in  writing,  §  3237. 

Mixing  goods,  §  3238. 
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CARRIERS   (Continued). 

Breach  of  contract  to  deliver,  §  3239. 

Allegation  of  demand,  §  3240. 

Common  carriers  and  forwarders,  §  3241. 

Special  contract — Limiting  liability,  §  3242. 

Telegrams — Measure  of  damages,  §  3243. 

Telegraph   companies — Complaints,  §  3244. 

Liability  of  telegraph  companies,  §  3245. 

Allegation  of  speculative  damages,  §  3246. 

Who  may  sue,  §  3247. 

Elevators,  §  3248. 

Sunday  contract,  §  3249. 

Negligence  a  question  of  law,  when,  §  3250. 

Variance,  §  3251. 

CARRIERS— FORMS. 
In  General. 

As  forwarder,  complaint  against,  §  4305. 
As  forwarder,  complaint  against,  for  negligence,  §  4305. 
Complaints  by  for  freight,  §§  4478-4481. 
Complaint  against,  §§  3252-3262. 

Complaint  against  for  assault  on  passenger,  §  3823. 
Complaint  against  for  freight  money  paid,  §§  5137,  5138. 
Complaint  against  for  injury  to  persons,  §§  4228-4244. 
Complaint  for  exacting  illegal  fare,  §  3535. 
Counterclaim  against  for   negligence,  §§  3269,   4255. 
Counterclaim  for  negligence  of,  §  644. 
Justification  for  ejectment  of  passenger,  §  3834. 

Consecutive  Sections. 

Complaint  for  refusing  to  transport  cattle,  §  3252. 

Complaint  against  common  carrier,  for  breach  of  duty,  §  3253. 

Complaint  against  common  carrier,  for  loss  of  goods,  §  3254. 

Complaint  for  loss  of  baggage,  §  3255. 

Complaint  against  carrier  by  water,  for  negligence  in  loading  cargo,  §  3256. 

Complaint  against  carrier  for  not  regarding  notice  to  keep  dry,  §  3257. 

Complaint  for  loss  in  unloading,  §  3258. 

Complaint  against  common  carrier,  for  failure  to  deliver  at  time  agreed, 

§  3259. 
Allegation  of  through  contract  over  connecting  lines,  §  3260. 
Complaint  against  carrier  on  special  contract  for  loss  of  goods,  §  3261. 
Complaint  against   telegraph   company   for  failure   to   transmit  message   as 

directed, §  3262. 
Denial  of  being  a  common  carrier,  §  3263. 
Denial  of  employment,  §  3264. 
Denial  of  receipt  of  goods,  §  3265. 
Denial  of  loss,  §  3266. 
That  the  contract  was  special,  §  3267. 
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CAREIERS— FORMS  (Continued). 
Damage  by  plaintiff's  fault,  §  3268. 
Counterclaim  against  carrier  for  negligence,  §  3269. 

CASE. 

Submitted  without  action,  appeal  on,  when,  §  1686. 

CAUSE  OF  ACTION. 
See  Action. 
Changed  by  amendment,  when,  §  788. 
Entire,  defined,  §  219. 
On  each  promissory  note,  §  5398. 
Joinder  of,  §§  189-217. 
Joinder  of  common  counts,  §  197. 
Joinder  of,  in  specific  performance,  §  6953. 
On  lien,  change  of,  §  6056. 

Several,  on  forcible  entry  and  forcible  detainer,  §  6472. 
Splitting,  §  218. 
Statement  of,  in  general,  §  186. 
Statement  of  to  contain  what,  §  188. 
To  be  complete,  each,  §  200. 
When  may  be  united,  §  195. 

CAVEAT  EMPTOR. 

Doctrine  applied,  §§  4672,  5743. 

CERTAINTY. 
Necessary  in  pleading,  §  90. 
Of  contract,  §  6926. 

CERTIFICATE. 

Of  foreclosure  sale,  §  5942. 

Of  judgment,  §  5609. 

Of  sale  under  execution,  §  2066. 

Of  service  of  summons,  §  1086. 

Of  service,  amendment  of,  §  1088. 

To  deposition,  form  of,  §§  2251,  2252. 

CERTIFICATE— FORMS. 
Of  authentication  of  official  character,  form  of,  §  182. 
Of  clerk  to  copy  of  complaint,  §  148. 

Of  clerk  to  signature  of  judge  in  affidavit  before  him,  §  149. 
Of  redemption,  from  sale  under  execution,  §  2111. 
Of  sale  on  foreclosure,  §  5979. 

CERTIFICATE   OF  DEPOSIT. 

See  Promissory  Notes. 
Form  of,  complaint  on,  §  5354. 
Same  as  promissory  note,  §§  5368,  5447. 
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CERTIFIED   CHECK. 

Bee  Promissory  Notes. 
Effect  of,  §§  5310,  5311. 
Complaint  against  bank  on,  form  of,  §  5352. 

CERTIORARI  AND   WRIT   OF   REVIEW. 
In  General. 

Affidavit  for,  §  2005. 

Appeal  or,  §2000. 

Costs  in,  §  2016. 

Defined,  §  1993. 

Demurrer  to  writ,  §  2014. 

Excess  of  jurisdiction,  §  1999, 

Judicial  functions,  §§  1996-1998. 

Jurisdiction  to  issue  to,  §§  1994,  1995. 

Notice  of  petition  for,  §  2007. 

Parties  in,  §  2006. 

Petition  for,  §§  2004-2008. 

Principles  of  determination  of,  §  2015. 

Questions  that  may  be  raised  under,  §  2003. 

Return  of  writ,  §§  2011,  2012. 

Staying  proceedings,  §  2010. 

Time  and  laches,  §  2008. 

Writ  of  review,  §§  1993-2018. 

When  will  not  lie,  §  2002. 

Consecutive  Sections. 

Defined,  §  1993. 

Jurisdiction,  as  to  court  issuing  writ,  §  1994. 

Jurisdiction,  as  to  subject-matter,  §  1995. 

Exercising  judicial  functions,  §  1996. 

Judicial  functions,  as  opposed  to  executive  fuBetfons,  5  1997. 

Judicial  functions,  as  opposed  to  legislative  functions,  §  1998. 

Exceeding  jurisdiction,  §  1999. 

Appeal,  §  2000. 

Plain,  speedy  and  adequate  remedy,  §  2001. 

Certiorari  will  not  lie,  §  2002. 

Questions  that  may  be  raised,  §  2003. 

Proceedingg   in   certiorari — Petition,  §  2004. 

The  same— Affidavit,  §  2005. 

The  same— Parties,  §  2006. 

The  same — Notice,  §  2007. 

The  same— Time  and  laches,  §  2008. 

The  same— The  writ,  §  2009. 

The  same — Stay  of  proceedings,  §  2010. 

The  same — Return  of  the  writ,  §  2011. 

The  same — Conclusiveness  of  the  return,  §  2012. 

The  same — Dismissal  or  quashing  of  the  writ,  §  2013. 
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CERTIORARI  AND  WRIT  OF  REVIEW  (Continued). 
Demurrer  to  the  writ,  §  2014. 
Principles  of  determination,  §  2015. 
Costs,  §  2016. 

CERTIORARI  AND  WRIT  OF  KEVIEW— FORMa 
In  General. 

As  to  records  on  appeal,  petition,  §  2018. 
Forms  in,  §§  2017-2030a. 
Indorsement  of  allowance  of,  §  2019. 
Judgment  affirming  or  reversing  act,  §  2030. 
Judgment  in,  quashing  writ  of,  §  2030a. 
Notice  of  petition  for,  §  2021. 
Prohibition  or,  §  7122. 
Return  of  justice,  to,  §  2028. 
Return  of  city  clerk  to,  §  2028. 
To  town  council,  petition  for,  §  2017. 
To  United  States  court,  §  1044. 
Undertaking  to  stay  execution,  §  2022. 
Writ  of  police  court,  §  2023. 
Writ  to  police  commissioners,  §  2024. 
Writ  to  board  of  supervisors,  §  2025. 
Writ  to  superior  court,  §  2026. 
Writ  on  removal  of  cause  to  federal  court,  §  1044. 

Consecutive  Sections. 

Petition  for  writ  of  certiorari  reviewing  action  of  common  council  of  city 

in  laying  out  a  street,  §  2017. 
Petition  for  certiorari  in  aid  of  writ  of  error,  alleging  diminution  of  the 

record, §  2018. 
Indorsement  of  allowance,  §  2019. 
Petition  for  writ  of  review,  §  2020. 
Notice  of  petition  for  writ  of  certiorari,  §  2021. 
Uadertaking  to  stay  execution  on  certiorari,  §  2022. 
Writ  to  review  acts  of  police  court,  §  2023. 
Writ  of  certiorari  to  review  removal  of  officer,  §  2024. 
Writ  to  review  acts  of  a  board  of  supervisors,  §  2025. 
Writ  to  review  acts  of  superior  court,  §  2026. 
Return  thereto,  §  2027. 

Return  of  justice  to  writ,  general  form,  §  2028. 
Return  by  city  clerk  to  writ  of  certiorari,  §  2029. 
Judgment  of  affirmance  or  reversal  on  certiorari  to  justice  of  the  peace, 

§  2030. 
Judgment  quashing  writ,  §  2030a. 


CHALLENGE  TO  JUROR. 


In  general,  §  1200. 
Grounds  of,  §  1201. 
How  tried,  §  1202. 
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CHAMBERS. 
Powers  of  judge  at.     See  Courts;  Judges. 

CHANCE  VERDICT. 
In  general,  §  1252. 
What  is,  ground  for  new  trial,  §§  1574,  1575. 

CHANGE  OF  CAUSE  OF  ACTION. 
In  general,  §  6056. 

CHANGE   OF  NAME. 
Of  corporation,  §  3507. 

CHANGE  OF  VENUE. 
Civil  actions  in  state  courts.     See,  also,  Venue. 
From  state  to  federal  court.     See  Kemoval  of  Causes. 
Power  of  court,  §  990. 
Grounds  for  change,  §  991, 
Application   for   change,  §  992. 
Demand  for  change,  §  993. 
.Joinder  of  defendants,  §  994. 
Affidavit  of  merits,  §  995. 
Contents  of  affidavit  stating  grounds,  §  996. 
Affidavit  on  ground  of  disqualification  of  judge,  §  997. 
Affidavit  resisting  motion  for  change.  §  998. 
Hearing  of  motion,  §  999. 
Effect  of  motion  on  court's  power,  §  1000. 
Mandamus  to  compel  hearing,  §  1001. 
Appeal  from  order,  §  1002. 

CHANGE  OF  VENUE— FORMS. 

Demand  for  change,  §  1003. 

Consent  to  change,  §  1004. 

Demand  for  change  by  defendant's  attorney,  combined  with  notice  of 
retainer,  §  1005. 

Notice  of  motion  for  change,  §  1006, 

Affidavit   for    change    on   failure   to   consent,  §  1007. 

Statement  of  ground — Not  the  proper  county  from  situation  of  subject- 
matter,  §  1008. 

The  same — Not  the  county  where  cause  of  action  arose,  §  1009. 

Affidavit  on  the  ground  of  non-residence,  §  1010, 

Affidavit  on  ground  of  partiality  and  prejudice,  §  1011. 

Affidavit  on  account  of  convenience  of  witnesses,  §  1012. 

Affidavit  on  the  ground  of  disqualification  of  the  judge,  §  1013. 

Affidavit  resisting  motion  for  change,  §  1014. 

Order  to  show  cause  with  stay  of  proceedings,  §  1015, 

Order  changing  venue,  on  judge's  own  motion,  §  1016. 

Order  denying  motion,  §  1017, 

Order  granting  change  of  place  of  trial,  §  1018. 

Order  to  transfer  cause  to  another  court,  on  account  of  disabilitj  of 
judge,  §  1019. 
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CHANGE  OF  WEITINO. 

Burden  of  proof,  as  to,  §  5236. 

CHAEACTER. 

In  general,  §  3931. 

Of  plaintiff  bad,  defense  of — Action  on  marriage  promise^  §§  5711,  5712. 

CHARTEE-PAETT. 

In  general,  §§  5664-5688. 

Contract,  presumptions  as  to,  §  5674. 

Defined,  §  5664. 

Assent  of  charterer,  to  vary  contract,  §  5681, 

Liability  of  charterer,  §  5672. 

Forms  in  actions  on,  §§  5689-5693. 

CHASTITY. 
In  seduction,  §  4037. 

Imputing  want  of,  libelous  per  se,  §  3935. 

Want  of  in  plaintiff,  as  defense  in  action  for  breach  of  promise  of  ma^ 
riage,  §  5704. 

CHATTEL. 
See  Property. 
Complaints  for  breach  of  warranties  of,  §§  4688-4694. 
Estoppel  of  hirer  of,  §  3173. 
Hired,  abuse  of,  complaint  for,  §  3186. 
Warranties  of,  §§  4657-4687. 

CHATTEL  MOETGAGB, 

See,  also.  Pledges. 
In  General. 

Damages  for  wrongful  foreclosure,  §  6000. 
Defined,  §  5980. 
Execution  of,  §  5986. 
Foreclosure,  pleadings  on,  §§  5992-5994. 
Foreclosure,  attorney  fee  in,  §  5997. 
Foreclosure  of,  §§  5980-6000. 
Jurisdiction  in  foreclosure  of,  §  5991. 
Possession  taken  under,  §  5988. 
Priority  of,  §  5984. 
Sale  under,  §  5989. 

Foreclosure. 

Chattel  mortgage  defined,  §  5980. 

What  may  be  mortgaged,  §  5981. 

Bill  of  sale  as  chattel  mortgage,  §  5982. 

Mortgage  or  pledge,  §  5983. 

Priority,  §  5984. 

For  future  advances,  §  5985. 
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CHATTEL  MOBTGAGE  (Continued). 

Execution  of  chattel  mortgage,  §  5986. 

Crop  mortgage,  §  5987. 

Eemoval  of  property  and  taking  possession,  8  5988. 

Sale  under  chattel  mortgage,  §  5989. 

Personal  property  held  in  trust,  S  5990. 

Jurisdiction,  §  5991. 

Complaint,  §  5992. 

Procedure,  §  5993. 

Answer,  §  5994. 

Enjoining  foreclosure,  §  5995. 

Keceiver,  §  5996. 

Attorney  fee,  §  5997. 

Mortgaged  property  destroyed  or  elianged,  §  5998. 

Eedemption,  §  5999. 

Damages  for  wrongful  foreclosure,  §  6000. 

CHATTEL  MOETGAGE— POEMS. 

Agreement  to  give,  complaint  to  enforce,  §  7004. 

Complaint  in  action  to  foreclose  chattel  mortgage,  §  6001. 

Complaint  for  foreclosure  of  chattel  mortgage,  where  there  are  subsequent 

incumbrancers,  §  6002. 
Complaint  for  foreclosure  of  bill  of  sale  of  chattels  given  as  a   chattel 

mortgage,  §  6003. 
Notice  of  chattel  mortgage  sale,  §  6004. 
Report  of  chattel  mortgage  sale,  §  6005. 
Sale,  notice  of,  §  6004. 
Sale,  report  of,  §  6005. 

CHECKS. 
See  Promissory  Notes. 
Complaint  by  payee  on,  §  5347. 
Defined,  §  5267. 

Filling  in  blanks  of,  §§  5365,  5376. 
Lost,  action  on,  §  5308. 
May  be  drawn  by  a  bank,  §  5358. 
Raised  and  certified,  §§  5310,  5311. 

CHILDEEN. 

As  witnesses,  §§  1211,  1212. 

Custody  of,  §§  3660,  3677. 

Injury  to  by  negligence,  §  4158. 

Legitimacy  of,  marriage  annulled,  §  3620. 

Legitimacy  of,  on  divorce,  §  3634. 

Negligence  of,  §  4174. 

Services  of,  recovery  for,  §  5161. 
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CHILDREN— FORMS. 

Complaint  for  assault  on,  §  3826. 

Complaint  by  parent  for  services  of,  §  5182. 

Injured  by  dangerous  attractions,  complaint  for  negligence  for,  §  4226. 

CHOSES  IN  ACTION. 

Assignability,  §  3270 
Taxes  on,  §  6708. 

CHURCHES. 
Church  corporations,  actions  on  subscriptions,  §§  3491-3493. 
Mandamus  lies  against  for  admission  to  pulpit,  when,  §  7074. 

CITATION. 

See  Process;  Summons. 
On  •writ  of  error,  form  of,  §  ll,74c. 
From  United  States  supreme  court,  §  1670. 
To  garnishee,  §  2774. 

CITIES. 
See  Municipal   Corporations. 
Liability  of  for  acts  of  agents,  §  4272. 
Officers,  enjoined,  when,  §  2968. 

CITIES— FORMS. 
Complaint  against,  for  damage  from  overflow  water,  §  4322. 
Complaint  against,  for  injury  by  mob,  §  4310. 
Complaint  for  violation  of,  ordinance,  §  5038. 

CIVIL  ACTION. 
See  Action. 

CIVIL  DEATH. 
See  Abatement  and  Revival;  Convicts. 

CIVIL  RIGHTS. 
Defined,  1 1. 

CLAIM. 
Against  city,  presentation  of,  §  3496. 
Against  estates,  allowance  and  rejection  of,  §  3329. 
Against  estate,  presentation  of,  §§  3326,  3327. 
Against  estates,  that  need  not  be  presented,  §  3328. 
Against  estates,  allegation  of  presentation  and  rejection  of,  S  3331. 
Claim  and  possession,  defined,  §  6710. 
Claim  to  land,  defined,  §  6709. 
Made  in  two  capacities,  §  196. 
Nature  of  to  be  pleaded,  §  4534. 
Of  third  party  on  attached  property,  pleadings,  §  2724. 
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CLAIM  (Continued). 

Of  third  party  on  attached  property,  §§  2719-2744. 
To  property,  when  to  be  made  in  conversion,  §  4091. 

CLAIM  AND  DELIVEKY. 

See,  also,  Beplevin. 
In  General. 

Action  on  bond,  pleadings  and  evidence,  §  2586. 
Action  on  bond,  parties,  §  2585. 
Admissibility  of  evidence,  §  2569. 
Amended  pleadings  in,  §  2566. 
Appeal  from  judgment,  §  2582. 
A  statutory  substitute  for  replevin,  §  2527. 
Burden  of  proof  in,  §  2568. 
Claim  by  third  person,  §  2557. 
Conclusiveness  of  judgment  in,  §  1524. 
Conversion,  action  defined,  §  4087. 
Costs  in,  §  1499. 
Cross-complaint  in,  §  2565. 
Damages  for  detention,  §  2572. 
Damages,  costs  and  expenses,  §  2572. 
Defenses,  §  2534. 

Demand   necessary,   when,  §  2531. 
Effect  of  dismissal,  §  2545. 
Effect  of,  on  lien,  §  2559. 
Exception  to  sureties,  §  2546. 
Issues  and  proof,  §  2567. 
.Joinder  of  causes  in,  §  213. 
Claim  and  delivery,  judgment  in,  §§  2578-2581. 
Jurisdiction  in,  §§  2536-2538. 

•Justification  of  sureties  on  redelivery  bond,  §  2555. 
Justification  of  sureties,  §  2547. 
Liability  of  sheriff,  §  2542. 
Liability  on  bonds,  §§  2583,  2584. 
Limitation  of  actions,  §  2535. 
Measure  of  damages,  §  2571. 
Of  personal  property,  §§  2527-2586. 
Persons  entitled  to  sue,  §§  2532,  2553. 
Plaintiff  must  claim  delivery  before  answer,  5  2527. 
Property  concealed,  §  2550. 
Plea  or  answer  in,  §  25G4. 
Property,  how  kept,  §  2551. 
Eequisitea  of  complaint,  §§  2560-2563. 
Return  of  property  to  defendant,  §  2553. 
Eeturn  of  sheriff,  §  2552. 
Redelivery  bond,  §  2554. 
Requisites  of  affidavit,  §§  2539-2541. 
Responsibility  of  sheriff  on  redelivery,  §  2556L 
Requisition  to  sheriff,  §  2543. 
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CLAIM  AND  DELIVERT  (Continued). 

Service  of  writ,  §§  2548,  2549. 

Suit  by  tenant  in  common,  §  2532. 

Trial  of  issue,  §  2575. 

Undertaking  to  sierifif,  §  2544. 

Verdict  in,  §  1254. 

Verdict  and  findings,  §  2577. 

What  possession  necessary,  §§  2528,  2529. 

Consecutive  Sections. 

In  general,  §  2527. 

Property  subject  to  replevin,  §  2528. 

Title  and  right  of  plaintiff  to  the  property,  §  2529. 

Possession  of  defendant,  §  2530. 

Demand  unnecessary,  §  2531. 

Persons  not  entitled  to  sue,  §  2532. 

Persons  entitled  to  sue,  §  2533. 

Defenses,  §  2534. 

Defense— Time,  §  2535. 

Jurisdiction  of  the  subject-matter,  §  2536. 

Jurisdiction  of  the  persons,  §  2537. 

Jurisdiction  of  the  matter — Time,  §  2538. 

Affidavit,  §  2539. 

Sufficient  affidavits,  §  2540. 

Insufficient  affidavits,  §  2541, 

Liability  of  the  sheriff,  §  2542, 

Kequisition  to  sheriff,  §  2543. 

Bond  or  undertaking,  §  2544, 

Dismissal  of  action  before  trial,  §  2545. 

Exception  by  defendant,  §  2546. 

Justification  of  the  sureties,  §  2547. 

Service     of  the  writ,  §  2548. 

Service  of  writ — Special  cases,  §  2549. 

Property  concealed,  §  2550. 

Property,  how  kept,  §  2551. 

Return  of  sheriff,  §  2552. 

Return  of  property  to  defendant,  §  2553. 

Redelivery  bond,  §  2554. 

Justification  of  defendant's  sureties,  §  2555. 

Responsibility  of  the  sheriff,  §  2556. 

Claim  by  third  person,  §  2557. 

Affidavit,  §  2558. 

Claim  under  attachment — Lien  continues,  §  2559. 

Complaint,  §  2560. 

Complaint — Title  and  right  of  plaintiff  to  possession,  §  2561, 

Complaint — Description  of  the  property,  §  2562. 

Complaint — Allegation  of  damages,  §  2563. 

Plea  or  answer,  §  2564. 
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CLAIM  AND  DELIVERY  (Continued). 

Reply — Cross-complaint,  §  2565. 

Amended  pleadings,  §  2566. 

Issues  and  proof,  §  2567. 

Burden  of  proof,  §  2568. 

Adnusiiibility  of  evidence,  §  2569. 

Weight  and  sufficiency  of  evidence,  §  2570. 

Damages,  measure  of,  §  2571. 

Damages — Detention  of  property,  §  2572. 

Damages — Allowance  of  interest,  §  2573, 

Damages — Costs  and  expenses,  §  2574. 

Trial  of  issues,  §  2575. 

Instructions  to  the  jury,  §  2576. 

Verdict  and  findings,  §  2577. 

Judgment,  §  2578. 

Effect  of  the  judgment,  §  2579. 

Satisfaction  of  the  judgment,  §  2580. 

.Judgment  enforced,  §  2581. 

Appeal  and  error,  §  2582. 

Liability  on  bonds  and  undertakings,  §  2583. 

Extent  of  liability  on  the  bond,  §  2584. 

Suit  on  the  bond — Parties,  §  2585. 

Suit  on  the  bond — Pleadings  and  evidence,  §  2586. 

CLAIM  AND  DELIVERY— FORMS. 

Affidavit  on  claim  and  delivery  of  personal  property,  §  2587. 

Another  form,  §  2588. 

Allegation  of  exemption  from  execution,  §  2589. 

Alleged  cause  of  detention — Possession  obtained  by  fraud,  §  2590. 

Right  of  possession  under  special  agreement,  §  2591. 

Affidavit  by  one  having  special  property  as  bailee  for  hire,  §  2592. 

Averment  of  right  of  possession  as  pledgee,  §  2593. 

Allegation  of  right  of  possession  as  lessee,  §  2594, 

Requisition  to  take  property  indorsed  on  the  affidavit,  §  2595. 

Undertaking  on  claim  and  delivery  of  personal  property,  §  2596. 

Notice  of  exception  to  sufficiency  of  sureties  on  undertaking,  §  2697. 

Notice  of  motion  to  set  aside  proceedings,  §  2598. 

Notice  to  sheriff  to  return  the  property,  §  2599. 

Undertaking  for  a  return  to  defendant  on  claim  and  delivery  of  personal 

property,  §  2600. 
Approval  by  sheriff,  §  2601. 

Notice  of  justification  of  defendant's  sureties,  §  2602. 
Justification  of  sureties  before  officer,  pursuant  to  notice,  §  2603. 
Affidavit  of  claim  by  third  person,  §  2604. 
Notice  to  sheriff  to  accompany  affidavit,  §  2605. 
Notice  of  plaintiff  to  indemnify  sheriff,  §  2606. 
Appraisement,  §  2607. 
Undertaking  of  indemnity,  §  2608. 
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CLAIM  AND  DELIVEEY— FORMS  (Continued). 
Petition  for  interveation  by  third  person,  §  2069. 
Order  to  show  cause  in  intervention  proceedings,  §  2610. 
Order  allowing  intervention  and  amendment,  §  2611. 
Alternative  judgment  for  sheriff  in  replevin,  §  2612. 
Complaint,  §§  4143,  4986. 

CLEARNESS. 
Necessar7  in  pleading,  §  90. 

CLERICAL  ERRORS. 

Amendment  on  account  of,  §  796. 

CLERK. 

Action  by  for  salary,  §  5175. 

Certificate  as  to  verdict  of  jury,  §  1260. 

Duty,  as  to  entry  of  default,  §  1419. 

Effect  of  failure  to  make  journal  entry,  §  1766. 

Entering  judgment,  §§  1366,  1372. 

Grounds  for  discharge  of,  §  5196. 

Makes  entry  of  costs,  when,  §  1500. 

Eegister  of  actions,  calendar  of  causes  and  notes  to  be  kept  bj,  f  113L 

Slander  of,  §  3955. 

CLOUD  ON  TITLE. 

Mortgage  on  homestead,  §  6211. 
Kemoval  of.    See  Quieting  Title. 

COLLATERAL  ATTACK. 
Grounds  for,  §  1542. 

On  attachment  not  permitted  claimant  of  property,  §  2725. 
On  corporate  existence,  when,  §  3479. 
On  foreclosure  of  street  assessment  lien,  §  609L 
On  judgment,  when,  S  1541. 
On  judgment,  examples  of,  §  1543. 
On  judgment  by  confession,  §  1461. 
On  judgment,  for  lack  of  jurisdiction,  §  1362. 

COLLATERAL  INHERITANCE. 
Tax  of,  SS  6726,  6727,  6728. 

COLLATERAL  SECURITIES. 
Held  free  from  equities  between  original  parties,  §  5273. 
Sale  of,  §  6012. 

COLLATERAL  SECURITIES— FOSM& 
Held  by  plaintiflP,  defense  of  by  surety,  §  5579. 
Security  sold,  defense  of  payment  of  loan  by,  §  5095. 
P.  P.  F.,  Vol.  IV —  250 
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COLLECTION. 

Collector's  bond,  action  on,  §  4917. 
Condition  precedent  to  payment,  when,  §§  5108-5113. 
Delivery  of  note  for,  authorizes  action  on  the  note,  §  5367. 
Effect  of  indorsement  for,  §  5430. 

COLLISION. 

Injury  from,  §  4286. 

COLLISION— FOEMS. 

Complaint  for  injury  from,  §§  4235,  4237,  4242. 

On  highway,  plea  of  contributory  negligence,  §  4331. 

With  train,  complaint  against  railroad  for,  §  4228. 

COLLOQUIUM. 
Explaining  meaning  of  words  in  libel,  §  3972. 

COLOB  OF  TITLE. 

See  Adverse  Possession. 
In  ejectment,  §  6270. 
Necessary  for  adverse  possession,  §  6234, 

COMITY. 
See  Conflict  of  Laws. 
Statutes  of  limitations,  §  540. 

COMMENCEMENT. 
Change  to  by  amendment,  §  6056. 

COMMENCEMENT— FORMS. 

Answer  by  infant,  §  138. 

Answer  of  defendant  sued  by  wrong  name,  §  137. 

Pleadings,  in  general,  §§  114-134. 

COMMEBCE. 
Injunction  to  protect,  §  2898. 

COMMISSION. 
To  take  deposition  out  of  state,  §  2238. 

COMMISSION— FOBMS. 

To  take  testimony,  form  of,  §  2268. 

Of  broker,  complaint  for,  §§  4476,  4477. 

COMMISSIONER. 
Commissioner,  appointment  of  on  foreclosure,  §  5928. 
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COMMISSIONER— FOSM& 

Bond  of,  §  5978. 

Certificate  of  sale  on  foTecloBure,  S  5979. 

Jurat  before,  §  183. 

Oath  of,  §  5975. 

Sale,  notice  of,  §  5977. 

Sale,  report  of,  §  5978. 

COMMITMENT. 
Commitment  in  jail,  allegation  of,  §  3433. 
For  contempt,  §  2418. 

COMMITMENT— FORMS. 
For  disobedience  to  writ  of  habeas  corpus,  §  2414. 
In  contempt  proceeding,  §§  2441,  2442. 
On  order  adjudging  debtor  guilty  of  contempt,  §  2147. 

COMMON  COUNTS. 
California  law  allows,  §  225. 
Goods  sold,  §§  4532,  4556. 
Joinder  of,  §  197. 

Money  had  and  received  is  suflBcient,  §§  5041,  5042. 
Sufficiency  of  in  actions  under  codes,  §  4446. 

COMMON  COUNTS— FORMS. 
Actions  on  accounts,  §§  4466,  4472,  4475,  4477,  4479,  4481,  4483,  4485,  4487, 
4489. 

COMMON  LAW. 
Common-law  bonds,  §  4837. 
Doctrine  of  waste,  §  6618. 
Forms  of  action  abolished,  §  2. 

Husband  and  wife,  parties  plaintiff,  in  action  for  injury  to  wife,  §  27. 
Parties  defendant  at,  §  31. 
Parties  in  ejectment  at,  §  24. 
Pleadings  governed  by  rules  of,  §  87. 
Presumed  as  to  other  states,  §  5392. 
Quo  warranto,  at,  §  7021. 
Trespass  at,  §  6573. 

COMMON  PROPERTY. 
In  divorce  action,  §  3608. 

COMMUNICATIONS. 
Privileged,  attorney  and  client,  §  1205, 

COMMUNITY   PEOPERTT. 
Division  of,  §  3561. 
Partition  of,  §  6157. 
Presumptions  as  to,  §  3562. 
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COMPENSATION. 

Of  referee,  §  1301. 

COMPIAINT. 

In  General. 

Action  based  on  injury  to  person  and  property,  joined,  §  203, 

Action  on  assignment,  §  3292. 

Action  on  contract,  §  224. 

Action  on  contract,  promise  alleged,  §  228. 

Against  assessor,  §  6791. 

Against  carrier,  averments  necessary,  §  3224. 

Aider  by  answer,  §  361. 

Alienation  of  affections,  averment*  of,  §  4022. 

Allegations  in  trespass,  §  6559. 

Allegation  of  facts  in  anticipation  of  a  defense,  improper,  §  235. 

Allegations  of,  for  rents,  §  6656. 

Allegations  of,  on  contract  of  employment,  §  5208. 

Alleging  consideration,  §  227. 

Amended  at  trial,  when,  §§  793,  794. 

Amended,  effect  of,  §  800. 

Amendment  of,  §  799. 

Amended  to  include  true  name  of  defendant,  §  107. 

Amended,  time  to  answer,  §  803. 

Amendment  of  in  particular  action,  §  801. 

Answer  cures  defects  in,  §  361, 

Anticipating  defenses,  §  235. 

Attacked  by  demurrer,  when,  §  238. 

Averments  of,  for  injury  from  overflowing  water,  §  4291, 

Bill  of  interpleader,  §  698. 

By  and  against  estates,  §  3332. 

By  subcontractor,  §§  6040,  6054. 

Caption  of,  §  102.   ' 

Caption  when  corporation  is  a  party,  §  108. 

Causes  joined  must  be  separately  stated,  §  193. 

Causes  stated  must  affect  all  the  parties,  §  192. 

Common  counts,  pleading,  §  225. 

Construction  against  plaintiff,  §  302. 

Construed  with  reply,  §  86. 

Copy  served  with  summons,  §  1087. 

Cross-complaint.     See  Cross-complaint. 

Defects  in  cured  by  answer,  §  361. 

Defined  and  what  to  contain,  in  general,  §  184. 

Demand  for  judgment,  §  110. 

Demurrer  to,  other  action  pending,  §§  267-272. 

Demurrer  to  part  of  causes  stated,  §  252. 

Designation  of  firm  in,  §  50. 

Designation  of  unknown    defendant,  §  66. 

Each  cause  of  action  to  be  complete,  §  200. 

Examples  of  insufficiency  of,  §§  341-360. 
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COMPLAINT    (Continued). 

Facts  to  be  stated  in,  §  188. 

Founded  on  a  theory,  §  223. 

For  causing  death,  sufficient,  §§  4197,  4198. 

For  libel,  averments  of,  §§  3934,  3937. 

For  license  tax,  §  6789. 

For  summary  possession  of  land,  §§  6470-6477. 

General  allegations  of  negligence,  §  232. 

In  action  on  taxes,  §  6712. 

In  arrest  and  bail,  §§  2461-2464. 

In  assumpsit,  in  general,  §  225. 

In  attachment,  §  2647. 

Inconsistent  prayer  in,  §  113. 

Incorporating  other  pleadings  by  reference,  §  193. 

Incorporating  parts  of,  by  reference,  §  193. 

Incorporation,  alleging,  §  551. 

In  desertion,  §  3604. 

In  ejectment,  averments  of,  §§  6286,  6287. 

In  foreclosure,  allegations  of,  §§  5881-5885. 

In  partition,  §  6155. 

In  quiet  title,  §§  6203-6206. 

In  quo  warranto,  averments  of,  §  7033. 

In  specific  performance,  §§  6951-6956. 

In  specific  performance,  essential  allegations,  §  6979. 

Joinder  of  accounts  in,  §  194. 

Joinder  of  actions  by  or  against  partnership  and  a  member,  §  199l 

Joinder  of  actions  for  specific  performance  with  what,  §  212. 

Joinder  of  actions  for  specific  relief,  §  215. 

Joinder  of  action  for  trespass  with  what,  §  216. 

Joinder  of  actions  on  money  counts  and  warranty,  §  206. 

Joinder  of  causes,  §§  189-217. 

Joinder  of  causes  based  on  contracts  and  on  torts,  §  190. 

Joinder  of  causes  for  injuries  to  property,  §  204. 

Joinder  of  causes  for  nuisance,  §  203. 

Joinder  of  causes  for  injury  to  person,  §  201. 

Joinder  of  causes,  form  of  complaint,  §  217. 

Joinder  of  causes  in  ejectment,  §  214. 

Joinder  of  causes  to  make   the  jurisdictional  amount  of  claim,  §  205. 

Joinder  of  common  counts,  §  197. 

Joinder  of  contracts  in  same  action,  §  198. 

Loss  of  pledge,  §  3182. 

Lost,  substitution  upon  affidavit,  motion  and  order  of  court,  §  68. 

Must  allege  present  right  to  action,  §  187. 

Must  be  verified  in  disbarment  proceedings,  §  155. 

Necessary  statements  in,  in  general,  §§  223-234. 

On  chattel  mortgage,  §  5992. 

On  contract,  allegation   of   concurrent   conditions,  §  229. 

On  contract,  allegation  of  special  damages,  §  231. 
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COMPLAINT    (Continued). 

On  contract,  averment  of  breach,  §  230. 

On  contract,  non-performance  excused,  §  228. 

On  fire  insurance  policy,  averments  of,  §  4733. 

On  foreclosure  of  street  assessment  lien,  §  6090. 

On  foreign  judgment,  §  5589. 

On  fraternal  insurance  certificate,  §  4787. 

On  fraud,  allegations  of,  §  68S6. 

On  guaranty,  allegations  of,  §  4717. 

On  guardian's  bond,  averments  of ,§  4953. 

Penal  statutes,  what  must  contain,  §§  5026-5028. 

On  promissory  notes,  averments  of,  §§  5377,  5379,  5384. 

Parties  in,  in  general,  §  185. 

Partners,  designation  of,  §  50. 

Petition  in  condemnation  proceedings,  §§  6808,  6809. 

Petition  in  intervention,  §  682. 

Pleading  contributory  negligence,  §  234. 

Pleading  of  plaintiff,  defined  and  what  to  contain,  in  general,  §  184. 

Pleading  joint  liability,  §  528. 

Pleading  right  of  plaintiff  and  liability  of  defendant,  in  general,  §§  223-234. 

Pleading  several  causes  upon  one  contract,  §  220. 

Pleading  special  damages,  §  231. 

Pleading  tender  of  taxes,  §  6797. 

Prayer  for  relief,  §  110. 

Prayer  for  legal  and  equitable  relief,  §  112. 

Prayer  not  subject  to  demurrer,  §  246. 

Separate  demands  joined  in,  §  209. 

Several  causes  stated,  demurrer  for  want  of  jurisdiction  to  part,  §  258. 

Several  counts,  on  same  transaction,  §  210. 

Service  with  summons,  §  1056. 

Statement  of  cause  of  action,  in  general,  §§  186-188. 

Striking  out  allegations  anticipating  defenses,  §  235. 

Striking  out  evidentiary  matter,  §  840. 

Sufficiency  of  for  judgment  on,  §  5733. 

Sufilcient  subscription  to,  by  signing  verification,  §  162. 

SufiBcient  to  sustain  judgment,  §  1447. 

Supplemental.     See  Supplemental  Pleadings. 

Supplemental,  §  784a. 

Supplemental,  when  allowed,  §  773. 

Time  in  which  to  answer,  §  1079. 

To  enforce  trust,  demurrer  to,  §  360. 

To  set  aside  tax  sale,  §  6790. 

True  name  substituted,  §  66. 

Verified,  general  denial  insufficient,  §  407. 

Verified,  effect  of,  §  157. 

Want  of  jurisdiction,  demurrer  to,  §  255. 

What  causes  may  be  united,  §  195. 

When  party  claims  in  more  than  one  capacity,  §  190. 

When  verification  is  necessary,  §  154. 
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COMPLAINT    (Continued). 

Statement  of  Cause  of  Action. 

In  general,  §  1S6. 

Accrual  of  right  and  allegation  thereof,  §  187. 

Facts  to  be  stated,  §  188. 

Joinder  of  Causes. 

Provisions  of  the  codes  as  to  joinder,  §  189. 

Contract  and  tort,  §  190. 

Meaning  of  term  "same  transaction,"  §  191. 

Must  affect  all  parties  to  the  action,  §  192. 

Separate  statement  of  causes  of  action,  §  193. 

Accounts,  §  194:. 

Causes  of  action  may  be  united,  §  195. 

Claims  in  two  capacities,  §  196. 

Class-common  counts,  §  197. 

Contracts,  §  198. 

Contract  of  partners,  §  199. 

Each  cause  complete,  §  200. 

Injuries  to  the  person,  §  201. 

Injuries  to  person  and  property,  §  202. 

Nuisance,  §  203. 

Injuries  to  property,  §  204. 

Jurisdiction,  §  205. 

Money  counts  and  warranty,  §  206. 

Money  had,  §  207. 

Quantum  meruit,  §  208. 

Separate  demands,  §  209. 

Several  counts,  §  210. 

Single  cause  of  action,  §  211. 

Specific  performance,  §  212. 

Specific  personal  property,  §  213, 

Specific  real  property,  §  214. 

Specific  relief,  §  215. 

Trespass,  §  216. 

Splitting  of  Causes. 

The  rule  in  general,  §  218. 

Entire  cause  of  action,  what  is,  §  219. 

Entirety  of  cause  of  action  under  contract,  §  220. 

Entirety  of  cause  of  action  for  tort,  §  221. 

Effect  of  splitting  of  cause  of  action,  §  222. 

Bight  of  Plaintiff  and  Liability  of  Defendant. 

In  general,  §  223. 

Actions  on  contracts,  §  224, 

Assumpsit — Common  counts,  §  225. 

Allegations  of  promise,  §  226. 

Allegations  of  consideration,  §  227. 
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COMPLAINT    (Continued). 

Alleging  performance  or  excusing  non-performance,  §  228. 

Allejrationg  as  to  prrformance  where  conditions  are  concurrent,  §  229. 

Averment  of  breach,  §  230. 

Allegations  ot  special  damages,  §  231. 

Allegations  in  action  for  injuries  resulting  from  negligence,  S  232. 

Degrees  of  negligence,  §  233. 

Contributory  negligence,  §  234. 

COMPLAINT— FORMS* 

Against  administrator  or  executor,  §  3342. 

Against  assignee  of  cargo,  §  3314. 

Against  bailee  receiptor,  §  3180. 

Against  common  carriers,  §§  3252-3262. 

Against  county,  for  services,  §  3525. 

Against  fraudulent  purchaser  and  his  transferee,  §  6907. 

Against  guardian  of  insane  person,  §  3391. 

Against  husband  and  wife  for  liability  on  her  separate  estate,  §§  3581,  3582, 

Against  husband  and  wife  on  note  by  wife  while  sole,  §  3583. 

Against  husband,  for  necessaries  furnished  family,  §  3580. 

Against  municipal  corporation,  §  3524. 

Against  road  corporation,  §  3520. 

Against  saloon-keeper  for  sale  of  liquor  to  drunkard  husband,  §  3589. 

Against  sheriff,  failure  to  levy,  §  3445. 

Against  sheriff,  failure  to  make  return,  §  3446. 

Against  sheriff,  failure  to  pay  over  money,  §  3447. 

Against  sheriff,  for  false  return,  §§  3448-3450. 

Against  sheriff,  for  escape,  §  3452. 

Against  sheriff  for  seizing  vessel,  §  3451. 

Against  sole  trader,  §§  3585,  3586. 

Against  stockholder  by  creditor,  §§  3530,  3531. 

Against  trustee  of  dissolved  corporation  for  accounting,  §  3527* 

Bailment,  against  hirer  of  chattel,  §  3185. 

By  executor,  §  3339. 

By  assignee  for  creditors,  caption  of,  §  119. 

By  assignee  on  special  contract,  §  3311. 

By  assignee,  trustee,  §  3303. 

By  city  on  bond  of  ofBcer,  §  3454. 

By  corporation  against  legatee  of  deceased  stockholder,  §  3534. 

By  corporation  on  stock  assessment,  §  3521. 

By  county,  §  3526. 

By  devisee,  plaintiff,  §  3304. 

By  foreign  corporation,  §  3517. 

By  general  guardian  of  insane,  §  3394. 

By  guardian  ad  litem,  §  3368. 

By  guardian  of  insane  person,  §  3390. 

By  infant  for  injury  in  use  of  tools,  §  3370. 

By  infant  by  general  guardian,  §  3367. 
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COMPLAINT— FOEMS   (Con tinned). 

By  intervener,  commencement  of,  §  699. 

By  lessee  for  a  lease,  §  7005. 

By  married  woman,  §  3584. 

By  officer  for  note  given  to  his  predecessor,  §  5549. 

By  or  against  domestic  corporation,  §  3519. 

By  or  against  public  officer,  §  3443. 

By  receiver  of  dissolved  corporation,  §  3143. 

By  receiver  of  mutual  insurance  company  on  note,  §  3144. 

By  receiver  pendente  lite,  §  3139. 

By  sheriff  suing  in  aid  of  attachment,  §  3444. 

By  stockholder  for  corporation,  directors  refusing  to  sue,  §  3532. 

By  surviving  partner,  §  3733. 

By  tenant  in  common   against  cotenant,  §  3461. 

By  wife,  for  alienation  of  husband's  affections,  §  3588. 

By  wife  on  life  insurance  policy,  §  3590. 

Caption  when  corporation  a  party,  §  116. 

Caption  when   party   unknown,  §  115. 

Caption  when  guardian  ad  litem  a  party,  §  118. 

Cause  of  action  under  the  money  counts,  §  217. 

Clerk's  certificate  to  copy  of,  §  148. 

Commencement  of  amended,  §  134. 

Commencement  by  one  suing  for  himself  and  others,  S  l^T, 

Conclusion  of,  §  132. 

Credit  fraudulently  secured  for  third  party,  §  6908. 

Divorce,  adultery,  §  3680. 

Divorce,  cruelty,  §  36S6. 

Divorce,  desertion,  §  3683. 

Divorce,  felony  conviction,  §  3684, 

Divorce,  habitual  drunkenness,  §  3690. 

Divorce,  willful  neglect,  §§  3688,  3689. 

For  alimony  alone,  §  3687. 

For  assault  and  battery,  §§  3819-3826. 

For  conversion,  §§  4131-4143. 

For  damage   to   property  from   negligence,  §§  4299-4347. 

For  dissolution   of   partnership,  §§  3772-3777. 

For  excess  money  on  sale  of  pledge,  §  6020. 

For  false  imprisonment,  §§  3852,   3859-3861. 

Forcible  and  unlawful  entry  and  detention,  §§  6521-6526. 

For  foreclosure  of   pledge,  §  6019. 

For  foreclosure  of   liens   of    mechanics   and    materialmen,  §§  6081-60S3. 

For  fraud  in  delivery  of  less  quantity,  §  6911. 

For  goods  taken  from  bailee,  §  31S3. 

For   injunction,  §§  3017-3024. 

For  injunction,  §§  2839-2843. 

For  injuries  from  negligence,  §§  4220-4254. 

For  injury  to  horse,  over-driving,  by  bailor,  §  3188. 

For  labor  done,  §§  5178-5192. 
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COMPLAINT— FORMS   (ContiBued). 

For  libel,  §§3981-3992. 

For  maliciously  filing   lis  pendens,  §  1122. 

For  malicious  prosecution,  §§  3898-3904. 

For  malicious  prosecution,  averments  of,  §§  3879-3883. 

For  misrepresentations  as  to  ownership  of  chattels,  §  6910. 

For  misrepresentations  of  directors  of  a  corporation,  §  690&. 

For  money  had  and  received,  §§  5061-5073. 

For  money  loaned  or  advanced,  §§  5084-5090. 

For  money  paid,  §§  5126-5144. 

For  negligently  flowing  water  on  to  plaintiff's  land;,  §§  4319-4322. 

For  non-payment  of  license,  §  6804, 

For  not  caring  for  pledge,  §  3184. 

For  procuring  property  by  fraud,  §  6906. 

For  rescission  of  contract  and  repayment  of  advances,  for  fraud,  9  891T. 

For  rescission  of  contract,   on   ground   of  fraud,  §  6905. 

For  refusing  to  marry,  §  5706. 

For  refusing  to  transport  cattle,  §  3252. 

For  rent  and  occupation  of  land,  §§  6673-6688. 

For  repayment  of  taxes,  §  6792. 

For  seduction  of  daughter,  §§  4042,  4043. 

For  slander,  §§  3993-4007. 

For  state  and  county  taxes,  §§  6801-6803. 

For  taxes,  against  person  removed  to  another  county,  5^98. 

For  taxes,  city  assessment,  §  6799. 

For  taxes  over  $300, §  6800. 

For  waste  committed  on  land,  §§  6631-6634. 

General  form,  complete,  two  causes  of  action,  §  133. 

In  condemnation  proceedings,  §  6822. 

In  ejectment,  §§  6433-6441. 

In  foreclosure  of  chattel  mortgages,  §§  6001-6003 

In  foreclosure    of    mortgages,  §§  5954-5958. 

In  partition,  §§  6182-6188. 

In  supplementary  proceedings  by  receiver,  §  3141. 

Notice  of  motion  to  amend,  §  855. 

On    accounts,  §§  4465^489. 

On  appeal  bond,  §§  1801,  1802. 

On  attachment,  §§  2739-2741. 

On  awards,  §§4516-4519. 

On  bills  of  exchange,  §§  5315-5354. 

On  bonds  and  undertakings,  §§  4978-5006. 

On  breach  of  warranty,  §§  4688--i694. 

On  builders'  contracts,  §§  5660-5662. 

On  charter-parties    contracts,  §§  5689-5693. 

On  contracts  of  sale,  §§  4636-4651. 

On  employment  contracts,  §§  5214-5227. 

On  executor's  bond,  §  3348. 

On  guaranty,  §§  4722-4726. 
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COMPLAINT— FORMS   (Continued). 

On  injury  to  pledge,  §  3181. 

On  judgment  for  alimony,  §  3701. 

On  judgments,  §§  5633-5639. 

On  mechanic's  lien,  necessary  allegations  of,  §§  6061,  6062. 

On  negotiable  paper,  §§  5263-5266. 

On  promissory  notes,  §§  5524-5555. 

On  statutory  penalties,  §§  5034-5038. 

On  street  assessment,  §§  6105,  6106. 

On  subscription  to  public  expense,  §  3523. 

On   trespass,  §§  6591-6602. 

Petition   for   removal  to  federal   court,   on   ground  of  citizensliip,  §§  1039- 

1040. 
Petition  for  transfer  of  cause  from  state  to  circuit  court  of  the  United 

States,  §  1035. 
Petition,  form  of,  for  intervention  by  party  claiming  attached  property, 

§709. 
Petition  in  intervention  in  replevin,  form  of,  §§  710,  711. 
Petition  of  intervening  creditor  to  set  aside  attachment,  §  713, 
Purchaser  against  vendor,  several  claims,  §  7002. 
Of,  several  causes  joined,  §  217. 

Specific  performance  for  exchange  of  properties,  §  6999. 
Specific   performance,   money   idle,  §  6996, 
Specific  performance,  vendee  against  vendor,  §§  6993,  6994. 
To  abate  nuisances,  §§  4407-4429. 
To  annul  marriage  for  fraud,  §  3691. 
To  annul  marriage  for  incapacity,  §  3696. 
To  annul  marriage  for  lunacy,  §  3695. 
To  annul  marriage,  former  spouse  living,  §  3694. 
To  correct  account  stated,  §  6915. 
To  enforce    oral    contract    partly   performed,  §  7003. 
To  enforce  agreement  to  give  mortgage,  §  7004. 
To  foreclose  vendors'  lien,  §§  6028,  6035,  6036. 
To  quiet  title,  §§  6256-6262, 
To  reform  deed  for  mistake,  §  6914. 
To  set  aside  assignment  void  on  its  face,  §  3318. 

To  set  aside  deed  obtained  by  fraud,  and  for  reconveyance,  §  6916. 
To  set  aside  deed,   attaching  creditor  against  grantee,  §  2818. 
To  set  aside  fraudulent  judgment,  §  6912. 
To  set  aside  judgment  procured  by  fraud,  §  1545. 
Upon  covenants,  §§  5809-5826. 
Vendee  against  estate,  §  6995. 
Vendor  against  purchaser,  §  7000. 
Verified  by  two  parties,  §  173. 

COMPOSITION  WITH  CREDITORS. 

Defense  of,  form,  §  5G9. 

I>ef  ense  to  action  on  promissory  note,  §  5473. 
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COMPBOMISE  Ain>  SETTLEMENT. 
As  defense,  I  488. 
Consideration  for,  §  2346. 
Construction  of,  §  2347. 
Vacating,  S  2348. 

COMPBOMISE  AND  SETTLEMENT— rOEMS. 

Affidavit,  acceptance  of  offer  of  judgment,  §  9SL 
Entry  of  judgment  upon,  §  922. 
Pleaded  in  defense,  form,  §  570. 

COMPUTINO  TIMEL 
See  Time. 

CONCEALMENT. 
See  Fraud. 
Fraudulent,  §  6841. 

CONCLUSIONS  OF  LAW. 

Defined,  §  96. 

Action  for  goods  sold,  §  4547. 

Action  on  promissory  note,  §  5474. 

Demurrer  for  alleging  in  suit  on  pre-emption  elaim,  §  348. 

Denials  of,  §  416. 

Examples   of,  §  97. 

Not  to  be  stated,  §  88. 

Pleading  of  in  actions  in  forcible  entry  and  detainer,  §  6476 

Stricken  out  on  motion,  §  97. 

Surplusage,  §  96. 

CONCLUSIVENESS. 
Findings  of  fact,  §  1166. 
Judgment,  §§  1517-1534. 
Judgment  in  condemnation,  §  6817. 
Judgment  in  partition,  {  1523. 
Judgment  in  replevin,  §  1524. 
Judgment  on  bond,  §  4930. 
Beturu  or  certificate  of  serTice,  8  109L 

CONCUBEENT  JURISDICTIOH. 
Bee  JuriBdiction. 

CONDEMNATION, 

Amendment  of  petition  in,  §  6810. 
Complaint  in,  §§  6808,  6809. 
Joinder  in,  §  6815. 
Proceedings,  §§  6805-6824. 
Proceedings,  costs  in,  §  6S18. 
General  practice  in,  §  6814, 
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CONDEMNATION  (Continued). 
Proceedings  enjoined,  when,  §  2889. 
Proceedings,  nature  of,  §  6806. 
Viewing  of  premises,  §  6816. 
When  answer  need  not  be  verified,  §  159. 

CONDEMNATION— FOBM& 

In  general,  §§  6820-6824. 

Lis  pendens  ia.  action  for,  §  1123. 

CONDITION. 
Against  public  policy,  5  5900. 
In  mortgage,  not  personal,  §  5841. 
Of  sale  of  realty,  performance  of,  §  5719. 
Precedent,  example  of,  §  5766. 
Precedent  to  note,  effect  of,  §  5441. 
Precedent  to  sale,  §  4607. 

Precedent  to  suit  on  attachment  bond,  §  2736. 
Precedent,  to  suit  on  fire  insurance  policy,  §  4734, 
Subsequent  in  insurance  policy,  §  4751. 
To  bond,  §§  4846-4848. 
Waiver  of,  §  4596. 

CONDITIONAI.  SALE. 

See  Chattel  Mortgages. 
In  general,  §§4593,  4595. 

CONDITIONAL  SALE— FORMS. 
Complaint  on  for  not  returning  goods,  §  4639. 

CONDONATION. 

See  Divorce. 
In  general,  §§  3609,  3676. 
In  divorce,  §§  3673,  3675. 
Of  fraud,  §  6882. 

CONDONATION— FORM& 
Defense  of,  §  3700. 

CONDUCT  OF  TBIAL. 
See  Trial. 

CONFESSION  AND  AVOIDANCE. 

Confession  and  avoidance  in  action  of  forcible  entry  and  detainer,  §  6513. 
Pleading  failure  of  consideration,  §  558. 

CONFESSION  OF  JUDGMENT. 

In  general,  §§  1458-1474. 
Action  on,  §  5!395. 
As  per  awaid,  §  1465. 
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CONFESSION  or  JUDGMENT  (Continued). 

By  attorney,  §  1460. 
By  joint  debtor,  §  1463. 
Fraudulent,  §  6898. 
Miscellaneous  cases,  §  1471. 
Eeference  ai  to,  §  1291. 
Setting  aside,  §  1467. 
Who  may  make,  §  1459. 
Void,  §  1470. 

CONFESSION  OF  JUDGMENT— FOBUa 
Enjoining,  §  3043, 
In  open  court,  §  1474. 
Statement  for,  §  1473. 

CONFIRMATION. 

Of  referee's  report  bj  final  decree,  §  6181. 

CONFLAGEATION. 
Property  destroyed  to  stop,  no  liability  on  city,  §  4271, 

CONFLICTING  CLAIMS. 
On  mortgaged  land,  §  5852. 

CONPLICT  OF  LAWS. 

Attachments,  §  2678. 
Husband  and  wife,  §  3576. 
Life  insurance,  §  4761. 
Marine  insurance,  §  4777, 
Negligence,  §  4188. 
Statutes  of  limitation,  §  540. 

CONJUNCTIVE  DENIAL. 

See  Denial. 
Bad,  in  action  on  account,  §  4548. 
In  ejectment,  §  6393. 

CONNECTING  CASBIESa 

See  Carrier!. 

CONSENT. 
To  diTorce  not  permissible,  §  3676. 

To  judgment,  §  1472. 

To  order,  no  appeal,  §  1904. 

CONSENT— FOEMSb 

Of  proposed  guardian  ad  litem,  §  3397. 

CONSIDERATION. 

See  Contract*- 
Averinpnt  of.  §  3276. 
Failure  of,  ^  5o8. 
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CONSIDERATION  (Continued). 

Failure  as  defense  on  note,  §§  5512,  5516-5518. 

Failure  of,  evidence  of  fraud,  §  G853. 

For  acceptance  of  drafts,  §§  5284,  5284a,  528S. 

For  appeal  bond,  §§  1773,  4856. 

For  assignment,  §  4075. 

For  assignment,  implied,  when,  §  4764, 

For  attachment  bond,  §§  2734,  4875. 

For  bond  denied,  §  4961. 

For  bonds,  §  4848. 

For  claim  and  delivery  bond,  §  4883. 

For  bond  to  lessee,  §  4936. 

For  compromise,  §  2346. 

For  guaranty,  §§  4704,  4708. 

For  fidelity  bond,  §  4909. 

For  land  contract,  §§  5727,  572S. 

For  money  loaned,  defense  of  want  of,  §  5081. 

For  negotiable  paper,  when  and  how  alleged,  §  5237. 

For  note  as  between  indorsers,  §  5407. 

For  payment  of  dishonored  checks,  §  5306. 

For  promissory  note,  §§5360,  5362,  5407,  5516,  5517,  5518. 

For  subscription,  §  3492. 

For  writing  implied  and  need  not  b©  alleged,  §§  5360,  5368. 

Naming  in  assignment,  §  3273. 

To  hold  separate  property  of  wife,  §  3546. 

To  third  person,  §§  5106,  5108. 

CONSIDERATION— FORMS. 

Answer  alleging  failure  of,  §  5007. 

Want  of  as  defense  to  action  on  note,  §  5574. 

Want  of  pleaded,  forms  of,  §§  620-622. 

Want  of  pleaded,  note  given  to  compound  a  felony,  §  628. 

CONSISTENCY. 
Pleadings  must  be  consistent,  §  671. 

CONSOLIDATION  OF  ACTIONS. 
See  Action. 

CONSPIRACY. 
In  prosecution,  §§  3869,  3870. 

CONSTABI.E. 
Bond,  action  on,  §§4918,  4919. 

CONSTRUCTION. 
Ambiguous  pleadings  construed  most  strongly  against  the  pleader,  |  89. 

Averments,  general  governed  by  specific,  §  86. 
Averments  on  mechanic's  lieu,  §  6041. 
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CONSTRUCTION  (Continued). 

Bonds,  §  4847. 

Bonds,  words  omitted,  §  2740. 

Complaint  in  forcible  entry  and  unlawful  detainer,  §§  6471,  6473. 

Compromise  agreements,  §  23i7. 

Contracts,  time,  §  6932. 

Findings,  §  1187, 

Indemnity  contract,  §  4838. 

Issue  of  law,  §  1126. 

Instructions  to  jury,  §  1241. 

Most  strongly  against  pleader,  §  880. 

Negotiable  paper,  §  5238. 

Partnership  agreement,  §  3769, 

Penal  statutes,  §  5015, 

Pleadings  by  common-law  rules,  §  85. 

Pleading  construed  so  as  to  harmonize,  §  89. 

Pleadings  liberally  construed,  §  85. 

Proceedings  in  intervention,  §  689. 

Return  to  summons,  §  1090. 

Revenue  law,  §  6713, 

Slanderous  words,  §§  3966,  3967. 

Special  verdict,  §  1268, 

Specific  averments  govern  general  averments,  §  86. 

Statute  of  forcible  entry  and  unlawful  detainer,  §  6488. 

Statute  of  limitations,  §§538,  637,  6424. 

Statutes  and  policies  of  insurance,  §  4762. 

Statutes  as  to  amending,  §  811, 

Tax  suits  and  law  thereon,  §  6738. 

Terms  of  lease,  §  6644.  ^ 

Verdict,  §§  1272,  1273. 

Verified  pleadings  construction  of,  §  86, 

Verified  pleading,  facts  omitted  construed  not  to  exist,  S  85. 

Words  construed  in  their  larger  sense,  §  86. 

CONSTRUCTIVE  DELIVESY.. 
See  Sales. 

CONSTBUCTIVi:  FRAUD. 
See  Frauds. 

CONSTBUCTIVi:  NOTICE. 
By  lis  pendens,  1 1107. 

OONSTBUCTIVE  POSSESSION. 
Of  land,  §  6273 

OONSUI^ 
Form  of  answer  hj,  bo  jorisdietion,  1 662. 
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CONTEMPT. 
In  General. 

Affidavit  for,  §  2417. 

Attorney  guilty  of  misconduct,  §  2435. 

By  officer  permitting  escape,  §  3431. 

Commitment  on  order  adjudjjing  debtor  guilty,  §  2147. 

Contents  of  commitment,  §  2418. 

Defenses,  §  2440. 

Defined,  §  2415. 

Disobedience  of  process,  §  2419. 

Disobedience  of  subpoena  to  give  deposition,  §  2245. 

Disobedience  to  order  proceeding  supplementary  to  execution,  §  2124 

Disobeying  writ  of  mandate,  §§  7095,  7104. 

Evidence  of,  §  2420. 

Hearing  of  proceedings  on,  §  2427. 

Jurisdiction  to  punish,  §  2422. 

Ministerial  versus  judicial  orders,  §  2436. 

Nature  of  proceedings,  §  2426. 

Non-compliance  with  mandamus,  §  2423. 

Order  conclusive,  §  2425. 

Order,  when  appealable,  §  1700, 

Prior  punishment  for,  §  2439. 

Proceedings,  §§  2415-2440. 

Eearrest  after  discharge,  §  2438. 

Eeview  of  order,  §  2424. 

Kefusal  of  witness  to  testify,  §§  2433,  2434. 

Eefusal  to  obey  order  to  deposit  in  court,  §  3146. 

Service  of  order,  §  2430. 

Undertaking  for  appearance,  §  2432. 

Violation  of  injunction,  §  2421. 

Violation  of  prohibition  writ,  §  7130. 

Violation  of  writ  of  injunction,  affidavit  of,  §  3005. 

Consecutive  Sections. 

In  general,  §  2415. 

Title  of  proceedings,  §  2416. 

Affidavit,  §  2417. 

Commitment  should  state  what,  §  2418. 

Disobedience  of  process,  §  2419. 

Evidence  of  contempt,  §  2420. 

Injunction,  violation  of,  §  2421. 

Jurisdiction,  §  2422. 

Non-compliance  with  mandamus,  §  242>3. 

Order,  how  reviewed,  §  2424. 

Order  conclusive,  §  2425. 

Proceedings,  §  2426. 

Hearing,  §  2427. 

Be-entry  on  lands,  §  2428. 
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CONTEMPT  (Continued). 

Refusal  to  pay  money,  §  2429. 

Service  of  order,  §  2430. 

Supplementary  proceedings,  §  24.^1. 

Undertaking  for  appearance,  §  2432, 

Disobedience  of  witness,  §  2433. 

Refusing  to  testify,  §  2434. 

Misconduct  of  attorney,  §  2435. 

Ministerial  versus  judicial  duties  of  court,  §  2438. 

Contempts — Miscellaneous,  §  2437. 

Contempt — Discharge,  §  2438. 

Contempt,  prior  punishment  for,  §  2439. 

Defenses,  §  2440. 

CONTEMPT— FORMS. 

Commitment  for  contempt  for  disrespectful  language,  §  2441. 

Commitment  for  refusal  to  testify,  §  2442. 

AflSdavit  of  failure  to  deliver  money  or  property,  as  a  foundation  for  con- 
tempt proceedings,  §  2443. 

AflSdavit   in   civil   contempt   proceedings,   showing   failure   to   comply   with 
court's  order  for  payment  of  money,  §  2444. 

Affidavit  for  order  to  show  cause  why  party  should  not  be  punished  crim- 
inally for  contempt  not  committed  in  presence  of  the  court,  §  2445. 

Order  to  show  cause  in  criminal  contempt,  §  2446. 

Attachment  for  witness  disobeying  a  subpoena,  §  2447. 

Attachment  for  in  supplementary  proceeding,  §  2145. 

AflSdavit    of    non-attendance    of    witness    in    supplementary    proceedings, 
§§  2143,  2144. 

Order  adjudging  debtor  guilty  of,  §  2146. 

COl^TEST. 

Of  election,  §§  7020-7027. 

Of  election,  form  of  judgment,  §§  7062,  7063. 

Of  oflSce,  complaint,  form,  §  7055. 

CONTINGENT  DEBT  OE  INTEEEST. 

Contingent  debt,  attachment  of,  §  2638. 
Levy  of  execution  on,  §  2057. 
Partition  of,  §  6167. 

CONTINGENT  PROMISE. 
Allegation  of,  §§  5110-5112. 

CONTINUANCE. 
Admissions  to  prevent,  §  1141. 
AflSdavit  for,  §  1134.- 
Costs  on,  §  1143. 
Grounds  for,  §§  1133,  1137. 
Illness  of  witness,  affidavit  on,  §  1150. 
InsufiScient  grounds  for,  ^  11'68. 
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CONTINUANCE  (Continued). 

Insufficient  statement  of  grounds  for,  S  1129. 

Of  motion,  when,  §  888, 

Postponement  of  trial,  §  1133. 

Stipulation  for,  §  1140. 

Waiver  of  objection  to,  §  1142. 

When  refused,  §  1135. 

CONTINUANCE— FORMS. 
Absence  of  witness,  affidavit  for,  §  1149. 
Absence  of  documentary  evidence,  affidavit  for,  §  1151. 
Affidavit  for,  illness  of  sole  attorney,  §  1152. 
Documentary  evidence,  absence   of,  ground  for   continuance,   affidavit   on, 

§  1151. 
Motion  for,  §  1153. 
Order  for,  §  1154. 


CONTINUANDO. 

CONTINUING  GUARANTY. 

CONTINUOUS  POSSESSION. 


In  slander,  §  3936. 

In  general,  §  4703. 

In  general,  §  6239. 

CONTRACTS. 

Ability  of  lunatic  to  make,  §  3383. 

Acceptance  of  work,  §§  5646,  5647. 

Action  on,  alleging  consideration,  §  227. 

Action  on,  complaint,  in   general,  §  224. 

Actions  on,  expressed  and  implied  may  be  joined,  §  198. 

Action  on,  necessary  parties  plaintiff,  §  18. 

Action  on,  performance  alleged,  §  228. 

Action  on,  pleading  performance  according  to  intent,  §  239. 

Action  on,  when  consideration  is  implied,  §  227. 

Action  on,  who  may  join  as  parties,  §  17. 

Agent's  contract,  parties  to  suit  on,  §  15. 

Allegation  of  promise,  §  226. 

Alleging  performance  or  excuse  for  non-performance,  §  228. 

Assent,  when  issue  of  fact,  §  1127. 

Assignments.     See  Assignment. 

Breach  of  pleaded,  §  230. 

Breach  of  contract  of  sale,  §  4599. 

Building  contract.     See  Building  Contracts. 

Conditional  promise,  allegation  of  in  suit  on  contract,  §  228. 

Conditional,  specific  performance  of,  §  6924. 

Conditions  concurrent  in  contract,  allegation  of  performance,  S  229, 

Collateral  to  note,  defense  of,  §  5472. 

Consideration,  allegation  of,  §  227. 

Contractor,  liability  ceases  after  acceptance  of  work,  §  4269. 

Contractor's  bond,  action  on,  §  4915. 
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CONTEACTS  (Continued). 

Contractor's  bond  on  street  work,  §  6095. 

Contractors,  sub  and  independent,  §  4261. 

Counterclaim  arising  on,  when,  §  638. 

Counterclaims  on,  contract  aud  tort,  §  636. 

Covenant  to  renew,  §  6933. 

Creation  of  interest  in,  §  16. 

Defective,  words  omitted,  construction  of,  §  2740. 

Defense  of  impracticability,  §  6989. 

Demurrer  in  action  for  specific  performance,  §  352. 

Denial  of  demand,  §  424. 

Denial  of  under  oath,  when  necessary,  §  907. 

Effect  of,  issue  of  law,  §  1126. 

Effect  of  making  time  of  essence,  §  5737. 

Entire,  when  basis  for  more  than  one  action,  §  220. 

Entirety  of  contract  of  employment,  §  51^7. 

Essential  averment  of,  §  5644. 

Excusable  delay  in,  §  5658. 

Extra  work  done,  §  5651. 

Findings  in  action  on,  §  1161. 

For  labor,  violation  of  as  defense,  §  5177. 

For  Bale  of  chattels,  §§  4576-4635. 

For  sale  of  real  property,  §§  5713-5743. 

For  services,  terms  and  period  of,  §§  5147,  5151. 

For  service,  when  entire,  §  5151. 

General  denial  of,  §  423. 

Illegal  date,  no  ground  for  demurrer,  §  300. 

Illegal,  pleading  of,  §  4633. 

Implied,  pleading  implied  promise,  §  226. 

Implied  to  be  in  writing,  §  5257. 

In  writing,  presumption  of,  §  5721. 

Joinder  of  actions  on,  §  198. 

Joinder  of  parties  liable  for  same  sum  but  under  different  eontraetfl,  S  54. 

Joint  liability  pleading,  §  528. 

Law  of  place  of  execution  governs,  §  5243. 

Lost,  pleading  on,  §  5250. 

Mistake  in  memorandum  of,  §  6957. 

Mutilated,  effect  of,  §  5259. 

Must  be  certain,  §  6926. 

Must  be  complete,  §  6927. 

Must  be  mutual,  §  6928. 

Must  be  reasonable,  §  6929. 

Mutuality  of  promises,  benefit  of  third  party,  §  It. 

Not  in  writing,  through  fraud,  §  6855 

Of  assignment  governed  by  law  of  place,  §  5438. 

Of  bailment  special,  effect  of,  §§  3177,  3178. 

Of  builders,  §§5644-5659. 

Of  carriers,  on  Sunday,  §  3249. 

Of  charter-parties,  §§  5664-5668. 
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CONTRACTS  (Continued). 

Of  city,  actions  on,  §  3502. 

Of  employment,  actions  on,  §§  5195-5213. 

Of  employment,  breach  of,  fault  of  plaintiff  pleaded  in  defense,  S  5211. 

Of  hiring  and  affreightment  distinguished,  §  5667. 

Of  indemnity,  construction  of,  §  4838. 

Of  indemnity  void,  pleading,  §  4977. 

Oral,  when  enforceable,  §  6946. 

Offer  to  perform,  when  shown,  §  6947. 

Parties  defendant,  action  for  breach  of  contract,  §  34. 

Parties  to,  as  trustees,  §  3294. 

Payments  on  building,  §  5648. 

Pleading  effect  of  contract,  §  224. 

Pleading  performance  of  contract  or  excuse  for  non-performance,  {  228. 

Performance  of  conditions  alleged  or  implied,  §  228. 

Private,  no  mandamus  to  enforce,  §  7080. 

Promise,  allegation  of,  §  226. 

Promise,  sufficiency  of,  issue  of  law,  §  1126. 

Public  works  contract,  §  5652, 

Receiver's  power  to  complete,  §  3096. 

Eeformation  of,  §  6848. 

Reply  in  suit  on,  §  753. 

Rescission  or  affirmation,  §  6877. 

Right  of  action  for,  §  16. 

Sale,  alternative,  §§  4592,  5715. 

Sale,  executory,  warranty  under,  §  4676. 

Sale,  governed  by  place  of  execution,  §  4627. 

Sale  on  condition,  §  4607. 

Sale  of  realty,  lien  of  vendor  under,  §§  6022-6028. 

Sale  of  realty,  interpretation  of,  §  5718. 

Sale  of  realty,  rescission  of,  §§  5723,  6241. 

Sale,  partial  rescission  of,  §  4583. 

Sale,  rescission  and  return  of  land,  §  5736. 

Sale,  title  imperfect,  §  6939. 

Sale,  title  necessary,  §  6969. 

Sealed,  effect  and  pleading,  §  5255. 

Several  causes  upon  one  contract,  when,  §  22QL 

Special  damages  pleaded,  §  231. 

Special  limiting  liability,  §  3242. 

Specific  performance  of,  §§  6922-7019. 

Summons  in  action  on,  §  1048. 

Time  essence  of  contract,  when,  §  229. 

Time,  extension  of,  §  5649. 

To  build,  counterclaim  on,  §  5659. 

To  insure,  complaint  on,  for  failing  to,  §  4754. 

To  release  mortgage,  performance  of,  §  6930. 

To  transfer  stock,  enforcement  of,  §  6931. 

Uncertain,  no  specific  performance,  §  6960. 

Unilateral,  demurrer  for  insufficiency,  §  342. 
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CONTRACTS  (Continued). 

Violation  of  enjoined,  when,  §§  2851-2860. 

Void,  action  for  money  paid  on,  §  5124. 

Warranty,  on  sale  of,  §  4667. 

When  question  of  law,  §  1126. 

When  time  is  of  essence,  '^  6966. 

Without  date,  effect  of,  §  5364. 

Written,  when  consideration  is  implied,  §  227. 

Written  instruments,  admitted  in  evidence,  construed  by  jury,  S  1127. 

CONTBACTS— FORMS. 

Complaint  to  rescind  for  mistake,  §  6913. 

Contractor,  complaint  of  to  foreclose  lien  on  building,  §  6081. 

Denial  of  contract,  §  439. 

For  sale  of  chattels,  complaints  on,  §§  4636-4651. 

For  sale  of  realty,  complaints  to   enforce  lien   of  vendor,  §§  6035,  G036ii 

Guaranty  of,  complaint  on,  §  4726. 

Not  performed,  complaint  for  money  paid  on,  §§  5069,  5070. 

New  promise,  allegation  of,  §  5133. 

Of  builders,  complaints  on,  §§  5660-5662. 

Of  carriage,  special,  complaint  on,  §  3261. 

Of  charter-parties,   forms   of    complaints   on,  §§  5689-5693. 

Of  employment,  complaints  on,  §§  5214-5227. 

Of  employment,  part   done,   complaint   on,  §  5191. 

Oral,  complaint  to  enforce  full  performance,  §  7003. 

Pleading  legal  effect  of,  §  5265. 

Special,  complaint  on  by  assignee,  §  3311. 

To  build,  complaint  for  not  properly  completing,  §§  5222,  5223. 

To  employ,  complaint  on  breach  of,  §§  5214,  5215. 

To  sell,  denial  of  ,§  7006. 

To  serve,  complaint  for  breach  of,  §  5216. 

Written,  affidavit   denying  execution   of,  §  913. 

CONTRIBUTION. 
Contribution  and  subrogation  of  insurers,  §§  4766,  4773. 

CONTRIBUTION— FORMS. 

Complaint  for  by  joint  maker  of  note,  §  5143. 
Contribution,  judgment  of,  between  sureties,  §  1402. 

CONTRIBUTORY  NEGLIGENCE. 

See,  also.  Negligence. 
In  general,  §  4209. 
Imputed,  §  4175. 
Must  be  pleaded,  §  4217. 
Negatived,  when,  §  4173. 
Of  assaulted  person,  §  3S05. 
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CONTEIBUTOET  NEGLIGENCE  (Continued). 
Pleading  of,  §§  4297,  4298. 
Proximate  and  remote,  §  4278. 

CONVERSATION. 

Entire,  slanderous,  §  3940. 

CONVERSION. 

See,  also,  Trover  and  Conversion. 

Answer,  holding  under  attachment  and  fraud  of  plaintiff,  §  4153. 

Answer  of  sheriff,  justifying,  §  4151. 

Common  form  complaints,  §§  4131,  4132. 

Complaint   by   assignee,  §  3307. 

Forms  in,  §§  4131-4153, 

Action  to  recover  property  of  estate,  §  3336. 

Alleging  demand  and  refusal  to  redeliver,  §§  4048,  4049,  4084. 

Alleging  value,  §§  4065,  4066,  4104,  4118. 

As  ground  for  arrest,    §§  2452,  2453. 

Assignment  of  property  and  right  of  action,  §§  4073-4084. 

Before  assignment,  §  4076. 

By  agent,  §  4046. 

Complaint  by  assignee,  §  4077. 

Complaint  for  arrest,  §  2462. 

Conversion  and  replevin,  judgment  in,  §  4101. 

Counterclaim,  §  4117. 

Damages  from,  §§4094,  4095. 

Date  of,  §  4068. 

Defense,  possession  regained,  §  4115, 

Defense,  title  in  another,  §  4116. 

Defined,  §§  4045,  4046,  4052,  4053,  4087. 

Delivery   to   third  person,  §  4121. 

Demand,  when  necessary,  §§  4096,  4122. 

Denial  of  plaintiff's  title,  §§  4128,  4130. 

Description  of  articles,  §§  4070,  4072,  4086,  4093. 

Election  of  remedy,  §  4051. 

Essential  allegations,  §  4088. 

Of  estate  property,  §  4110. 

Findings  on,  §  1162, 

Former  recovery,  §§  4112,  4110. 

Fraudulent  transfer,  §  4123, 

General  denial,  §  4124. 

Joint  defendants,  §§  4054,  4055. 

Jurisdiction  in,  §  4056. 

Justification  as  defense,  §  4125. 

Justification  of  officer,  §  4114. 

Liability  of  officer,  individual,  §  4090. 

Liability  of  third  persons,  §  4099. 
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CONVERSION  (Continued). 

Limitation  on  action,  §  4120. 

Measure  of  damages  in,  §  4057, 

Offer  to  restore,  §  4058. 

Of  money  deposited,  §  4050. 

Ownership  in  whom,  §§  40 j9,  4085. 

Parties  plaintiff,  §  4060. 

Parties  defendant,  §§  4061,  4067. 

Possession  and  right  of  possession,  §§  4062,  4063,  4064. 

Prayer  of  complaint,  §  4129. 

Property  held  for  tax,  §  4100. 

Eight  of  possession,  §  4102. 

Sufficient  allegations  of,  §  4047. 

Taking  and  detention,  distinguished,  §  4089, 

When  action  lies,  §§  4105,  4106. 

When  administrator  may  sue,  §  4082. 

Wrongful.     See  Trover  and  Conversion. 

Wrongful  taking  and  detention,  §§  4107,  4108. 

CONVICTION. 
Effect  on  malicious  prosecution,  §  3875. 

CONVICTS. 

Civil  death  as  abatement  of  pending  suit,  §  503. 
Service  of  notices  on,  §  1759. 

COPY. 
Copy  annexed,  complaint  may  refer  to  for  description  of  land,  §  5847* 
Of  instrument,  form  of,  demand  for,  §  1144. 
Of  lost  paper  or  pleading,  substituted,  §§  67,  68. 
Of  note,  setting  out  in  complaint,  §  5363. 
Of  record  as  evidence,  §  2282. 

COPYRIGHT. 
See  Author. 
Penalty  for  violation  of,  §  5011. 

CORPORATIONS. 
In  General. 

Actions  by  and  against,  §§  3474-3516. 
Action  by,  begun  by  stockholder,  when,  §  3516, 
Action  on  stock  subscriptions,  §§  3489,  3490, 
Allegation  of  existence  of,  §  3478. 
Allegation  of  residence  of,  §  3485. 
Answer  by  stockholders,  §  556. 
As  executor  or  administrator,  §  3321. 
As  executor,  trustee,  etc.,  §  3505. 

As  party,  corporate  existence  must  be  alleged,  S  34M, 
Assessment  of  foreign,  §  6725. 
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CORPORATIONS   (Continued). 

Assessments  on  stock,  how  enforced,  §  3487. 

Assignment  by,  §  3279. 

Attachment  against,  §  2621. 

Bills  and  notes  of,  §§  5403,  5404,  5405,  5408. 

By-laws,  set  out  in  pleading,  §  5032. 

Change  of  name  of,  §  3507. 

Collateral  attack  on,  when  allowed,  §  3479. 

Complaint  by  on  stock  assessment,  §  3521. 

Consolidation  denied,  §  550. 

Contracts  for  and  not  in  its  name,  §  3481. 

Defendant  in  action  for  false  imprisonment,  §  3837. 

Defendant  in  libel,  §  3962. 

Defendant  in  malicious  prosecution,  §  3876. 

Defendant,  place  of  trial  at  its  principal  place  of  business,  {  988. 

Demurrer  to  capacity  to  sue,  §  259. 

Designation   of,  §  108. 

Directors  and  trustees,  liability  of,  §  3511. 

Dissolution  by  surrender  by  trustees,  §  3508. 

Dissolution  does  not  abate  action,  §  553. 

Dissolution  of,  §  3742. 

Dissolution,  surrender  of  franchise,  §  3753. 

Drafts  of,  acceptance,  and  burden  of  proof,  §  5274. 

Existence,  when  inferred,  and  how  proven,  §  3480. 

Existence,  foreign  and  domestic,  §  3474. 

Existence,  when  commences,  §  3483. 

Finding  as  to  membership  in,  §  1174. 

Foreign,  actions  against,  §  3475. 

Foreign  insurance,  complying  with  local  law,  §  4770. 

Foreign,  may  be  sued  in  any  county,  §  988. 

Foreign,  jurisdiction  of  state  courts  over,  §  976. 

Franchise,  quo  warranto,  on  wrongful  exercise  of,  §  7023. 

Fraudulent  conveyance  by,  §  6856. 

Incorporation,  estoppel  from  deny ing,  §§  554,  555. 

Incorporation  denied,  §  551. 

Incorporation  pleaded,  §  551. 

Injunctions  against,  §§  2861-2864. 

Inspection  of  books  by  stockholder,  jurisdiction  in  action  against,  §  5020. 

Joinder  with  directors  as  party  defendant,  §  57. 

License  tax,  when  penalty  attaches  for  non-payment  of,  §  5010. 

Liability  of  directors,  §  3486. 

Liability  of  stockholders,  §§  3512,  3515. 

Liability  for  assault,  §  3800. 

Liability  for  libel,  slander,  and  malicious  prosecution,  §  3482. 

Liable  for  acts  of  servants,  when,  §  4185. 

Membership,  failure  to  aver  ground  for  demurrer,  §  257, 

Municipal,  enjoined,  when,  §§  2956-2969. 

Name  in  which  may  sue  or  be  sued,  §  108. 
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CORPOEATIONS   (Continuea). 

Officers  assigning  note  before  due,  notice  to  assignee,  §  5430. 

Officer  may  verify  pleading,  §  167. 

Penalties  on,  §§  5020-5022. 

Pleading  dissolution  of,  §  553. 

Pleadings  verified  by  officer  '  f  corporation,  what  to  show,  §  167. 

Proof  of  organization  of  and  acts  of,  §  1221. 

Public,  liability  for  medical  care,  §  3503, 

Public,  liability  for  negligence,  §  3504. 

Eeeords,  mandamus  to  enforce  right  to  inspect,  §  7073. 

Receivers  for,  when  appointed,  §§  3076,  3077. 

Religious,  actions  by  on  subscriptions,  §§  3491-3493. 

Rights  and  liabilities  of  foreign,  §  3475. 

Service  of  attachment  on,  §  2659. 

Service  of  summons  on,  §§  1062,3477. 

Shares  of  stock  not  subject  of  replevin,  §  2528. 

Stock,  assignment  of,  §  3286. 

Stockholder,  as  party  defendant,  in  general,  §  57. 

Stockholder  joining  claim  as  a  creditor,  §  209. 

Stockholders  making  defense,  §  556. 

Stockholders,  non-joinder  of,  §  557. 

Suspension  of  business,  §  3506. 

Ultra  vires  as  defense  must  be  pleaded,  §  534. 

"Verification  of  pleading  by,  §  3484. 

Verification  of  pleading  by  officer,  §  167. 

Venue  and  limitations  as  to  actions  by  and  against,  §§  3497,  3498. 

CJonsecutive  Sections. 

Existence  of  foreign  and  domestic  corporations,  §  3474. 

Rights  and  liabilities  of  foreign  corporations,  §  3475. 

Actions  against  foreign  corporations,  §  3476. 

Service  of  process  on  corporation,  §  3477. 

Allegation  of  corporate  existence,  §  3478. 

Collateral  attack  on  corporate  existence,  §  3479. 

Incorporation  inferred,  and  how  proved,  §  3480. 

Contracts  made  for,  but  not  in  name  of,  corporation,  §  3481. 

Corporation's  liability  for  libel,  slander,  and  malicious  prosecution,  §  3482. 

Corporate  existence,  when  commences,  §  3483. 

Verification  by  corporation,  §  3484. 

Allegation  of  residence,  §  3485. 

Liability  of  directors  of  turnpike  company,  §  3486. 

Stockholder's  liability  for  assessments,   how   enforced,  §  3487. 

Averment  of  assessments,  how  made,  §  3488. 

Averments    in    actions   on   stock   subscription,  §  34S9. 

Separate  subscriptions,  §  3490. 

Actions  by  religious  corporations,  §  3491. 

Consideration  for  subscription,  §  3492. 

Suits  to  recover  subscription*,  §  3493. 
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CORPORATIONS    (Contiuued). 
Corporate  character  must  be    alleged,  §  3494. 
Parties  to  actions  against  municipal  corporations,  §  3495. 
Averment  of  demand  and  presentation  of  claim,  §  3496, 
Venue,  §  3497. 

Venue  and  limitations,  §  3498. 
Service  of  process  on  public  corporation,  §  3499. 
Trespass,  §  3500. 

Instances  of  necessiary  allegations  in  actions  by  or  against  municipal  corpo- 
rations— Authority  to  enact  by-laws,  §  3501. 
Actions  on  bonds  and  contracts,   §  3502. 
Actions  for  medical  care  of  sick,  §  3503. 
Action  for  injury  by  negligence,  §  3504. 
Corporation  as  executor,  trustee,  etc.,  §  3505. 
Writ  to  suspend  business  of  corporation,  §  3506. 
Change  of  name,  §  3507. 
Dissolution  by  surrender  by  trustees,  §  3508. 
Trustees,  appointment  of,  in  California,  §  3509. 
Powers  and  liabilities  of  trustees,  §  3510. 
Grounds  of  action,  §  3511. 

Nature  of  stockholder's  liability  for  corporate  debts,  §  3512. 
The  same — Essential  averments,  §  3513. 
Who  liable  as  stockholders  in  such  action,  §  3514. 
Suit  by  creditors  to  reach  unpaid  subscriptions,  §  3515. 
Suit  by  stockholder,  §  3516. 

CORPORATIONS— FORMS. 

Complaint  by  foreign  corporation,  §  3517. 

Verification  by  foreign  corporation,  §  3518. 

Complaint  by  or  against  domestic  corporation,  §  3519. 

Complaint  against  corporations  formed  under  the  act  in  relation  to  roads  and 
highways,  §  3520. 

By  corporation  on  stock  assessments,  §  3521. 

Complaint  by  a  corporation,  on  stock  subscription,  §  3522. 

Complaint  on  subscription  to  expense  of  public  object,  §  3523. 

Complaint  against  municipal  corporation,  §  3524. 

Complaint  against  county  for  temporarily  guarding  jail,  §  3525. 

Complaint  by  county,  §  3526. 

Complaint  against  trustees  of  dissolved  corporation  for  accounting,  §  3527. 

Complaint  against  director  of  insurance  company — Grounds  of  unlawful  divi- 
dends and  transfers  of  assets,  §  3528. 

Complaint  against  directors  of  incorporated  company  for  making  unlawful 
dividends,  and  distribution  of  stock,  adapted  to  section  309  of  the  Civil 
Code  of  California — Naming  the  defendants  as  individuals,  not  as  di- 
rectors, §  3529. 

Complaint  by  individual  creditor  against  individual  stockholder,  §  3530. 

The  same — Shorter  form,  §  353L 
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CORPORATIONS— FORMS    (Continued). 

Complaint  in  action  by  stockholder  in  interest  of  corporation,  directors  re- 
fusing to  sue, §  3532. 

Stipulation  in  action  against  corporation,  on  expiration  of  its  charter,  to 
continue  in  name  of  new  corporation,  §  3533. 

Complaint  by  corporation  ag  dnst  legatees  of  a  deceased  stockholder,  §  3534. 

Complaint  against  railroad  corporation  for  exacting  an  illegal  rate  of  fare, 
§  3535. 

Denial  that  defendant  was  an  officer  or  stockholder  of  corporation,  §  3536. 

Ultra  vires  of  corporation,  §  3537. 

Absent  from  county,  form  of  verification  by  attorney  or  agent,  §  177. 

Caption  when  a  party,  §  116. 

Carrier,  complaint  against  for  exacting  illegal  fare,  §  3535. 

Charter  expired,  stipulation  to  continue  suit  in  name  of  new  corporation, 
§  3533. 

Complaint  against  directors  for  misrepresentations,  §  6909. 

Complaint  against  director  of,  for  declaring  unlawful  dividends,  §§  3528, 
3529. 

Complaint  by  on  stock  subscription,  §  3522. 

Complaint  by  receiver  of  dissolved  corporation,  §  3143. 

Complaint  for  by  stockholder,  §  3532. 

Complaint  to  dissolve,  §  7056, 

Corporate  bond,  complaint  on,  §  5006. 

Defense  of  ultra  vires,  form  of,  §§  599,  3537. 

Denial  of  incorporation  and  capacity  to  sue,  §  610. 

Denial  of  interest  in,  §  3536. 

Foreign  corporation,  plea  of  no  jurisdiction,  §  624. 

Foreign,  verification  by,  §  3518. 

Judgment  against  for  usurping  powers  not  granted,  §  1399. 

Judgment  annulling,  for  violation  of  charter,  §  1400. 

Municipal,  complaint  to  vacate  franchise,  §  7060. 

Officer  of  corporation,  form  of  verification  by,  §  174. 

Plea  of  no  jurisdiction  of,  §  624, 

Stockholder,  complaint  by  creditor  against,  §§  3530,  3531. 

Stock  subscriptions,  action  on,  against  legatee  of  subscriber,  §  3534. 

Stock,  subscription  of,  form  of  denial,  §  612. 

Stock  sold,  denial  of  interest,  form  of,  §  613. 

Street  railway,  complaint  against  to  forfeit  franchise,  S  7058. 

Title,  when  against  corporation,  §  116. 

Ultra  vires  pleaded,  form  of  answer,  §§  599,  3537. 

CORRESPONDENCE. 
Introdaction  of  into  evidence,  §  1222. 

CORROBORATION. 

Of  evidence  for  divorce,  §  3657. 
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COSTS. 


Affidavit  to  bill  of,  §  1495. 

Allowed  in  final  decree  of  partition,  §  6177. 

Amendment  of  cost-bill,  §  820. 

Appeal  as  to,  §  1894. 

Appeal  from  judgment  for,  §  1688. 

As  part  of  the  judgment,  §  1501. 

Attorney  fees  as,  §  5164. 

Attorney  fee,  measure  of,  §  1496. 

Awarded  in  remittitur,  §  1953. 

Bond  on  appeal  from  justice  court,  §  1977. 

Costs  and  interest,  judgment  for,  §  1374. 

Dismissal  of  action  for  failure  to  file  undertaking  for,  §  910, 

Duty  of  clerk,  as  to,  §  1500. 

Extending  time  to  file  bill,  §  865. 

Form  no  part  of  damages,  §  1506. 

In  actions  by  and  against  estates,  §  3338. 

In  certiorari,  §  2016. 

In  claim  and  delivery,  §  1499. 

In  condemnation  actions,  §  6818. 

In  ejectment,  §  1502. 

In  equity,  §  1504. 

In  foreclosure  of  mechanic's  lien,  §§  6077,  6078. 

In  partition,  §  1503. 

Joinder  of  causes  of  action,  costs  in,  §  195. 

.ludgment  for,  in  general,  §§  1494-1516. 

Non-appealable  orders,  as  to,  §  1719. 

None  allowable  in  cases  of  amendments  of  course,  9  790. 

Of  protest,  §  5301. 

Of  taking  deposition  allowable,  §  2258. 

Of  transcript  on  appeal,  §  1878. 

On  appeal,  §§  1507,  1508. 

On  appeal  from  justice  court,  §§  1964,  1965. 

On  continuance,  §  1143. 

On  dissolution  of  partnership,  §  3771. 

On  reversal  of  judgment,  §  1510. 

Eetaxing  of,  §  1497. 

Security  for,  when  required,  §§  911,  1514. 

Tender,  effect,  §  1513. 

Tender,  stops,  when,  §  545. 

Undertaking  for  costs,  when  required,  §  911. 

Vacating  judgment  for,  §  1515. 

When  allowed,  when   discretionary,  §  1498. 

When  several  causes  of  action  are  united,  §  195. 

COSTS— FORMS. 

Affidavit  for  additional  security  for,  §  961. 

Complaints  on  undertakings  for  payment  of,  §§  4980—4982. 
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COSTS — FORMS    (Continued). 

Memorandum,  §  1516. 

Notice  of  taxation  of,  §§  930,  931. 

Notice  requiring  security  for,  §  916. 

Security  for  costs,  affidavit  for,  §§  959,  960. 

Security  for  costs,  affidavit  for  additional,  §  96L 

Security  for  costs,  notice  requiring,  §  916. 

Taxation  of  costs,  notice  of,  §§  930,  931. 

COTENANT. 

Action  by  tenant  in  common  against,  §  3459. 
Torm  of  complaint  against  by  tenant,  §  3461. 
Liability  of  for  use  and  occupation,  §  6663. 
Trespass  action  by,  §  6556. 

COUNTER-AFFIDAVIT. 

Of  merits,  §  1437. 

COUNTERCLAIM. 

See   Set-off  and  Counterclaim, 
Action  for  conversion,  §  4117. 
Action  on  bond,  §  4976. 
Action  on  building  contract,  §  5659. 
Action  on  covenant,  §  5807. 
Action  on  labor  done,  §  5172. 
Action  on  promissory  note,  §§  5475,  5476. 
Reply  to,  §  727. 

Distinction  between  counterclaim  and  cross-complaint,  §  62& 
Essential  features  of  the  counterclaim,  §  627. 
Must  be  an  existing  claim,  §  628. 
Assignment  of  ground  of  claim,  §  629. 
Mutuality  of  demands,  §  630. 
Unliquidated  demands,  §  631. 
Equitable  defenses  and  set-off,  §  632. 
"Same  transaction,"  §  633. 
''Subject  of  the  action,"  §  634. 
Tort  as  subject  of  counterclaim,  §  635. 
Contracts  and  torts,  §  636. 
Construction  of  statute,  §  637. 

Counterclaims  arising  upon  contract,  §  638.  >. 

Jurisdiction,  §  639.  .  ^pw 

Necessity  to  plead,  §  640.  ^l 

Form  of  pleading,  §  641.  '  ^ 

Designation  of  pleading,  §  642.  /»;• 

Answer  or  demurrer,  §  643.  d.\ 

COUNTERCIiAIM— rORMa  j 

Counterclaim  against  carrier  for  negligence,  §  644.  ^  .'^ 

Defenses  and  counterclaims,  pleaded  together,  §  645,  ~  ;';_t 
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COUNTERCLAIM— FOEMS  (Continued). 

Plaintiff's  reply,  §  646. 

Counterclaim  by  way  of  set-off  against  plain  iiff's  factor,  §  647. 

Another  action  pending,  §  648. 

Counterclaim  for  breach  of  warranty,  §  649. 

Equitable  counterclaim  for  specific  performance,  §  650, 

Counterclaim  for  breach  of  warranty,  §  651. 

Payment  in  part,  and  deficiency  in  the  goods  exceeding  the  balance,  with 

counterclaim  for  excess,  §  652. 
Statement  admitting  counterclaim,  §  653. 
Action  for  breach  of  warranty,  §  4696. 
Action  for  goods  sold,  §§  4574,  4575. 
Action  for  specific  performance,  §  7012. 
Against  carrier  for  negligence,  §  3269,  4255. 
Demurrer  to,  §  374. 
For  improvements,  §  6445. 
Eeply  to,  §  763. 

COUNTIES. 
Actions  against,  §  3495. 
Actions  against,  venue,  §  986. 
Capacity  to  sue  raised  by  demurrer,  §  258. 
Execution  in  suits  against,  §  2057. 
Enforcement  of  judgment  against,  §  5584. 
Ofiicers,  mandamus  to,  §  7066. 
Taxes,  levied  by  whom,  §  6714, 
Warrants,  compelling  issuance,  §  45. 

COUNTIES— FOEMa 

Complaint  by,  §  3526. 


Election  between,  §  818. 


COUNTS. 
COUETS. 


Custody  of,  defined,  §  4091. 
Direction  of  verdict  by,  §  1256. 
Discretion,  as  to  evidence,  §  1218. 
Discretion,  as  to  judgment  on  pleadings,  §  1452. 
Discretion  in  allowing  amendments,  §  835. 
Discretion  in  granting  new  trial,  §  1551. 
Discretion  in  opening  default,  §  1432. 
Discretion  in  recalling  witness,  §  1227. 
Dismissal  of  action  by,  when,  §  1478. 
Federal  courts,  jurisdiction  of,  §  975. 
Findings  of  fact,  how  made,  §  1164. 
Findings  of,  when  not  necessary,  §  1169. 
Jurisdiction  to  give  judgment,  §  1362. 
Jurisdiction  to  issue  injunction,  §  2826b 
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COURTS   (Continued). 

Matters  of  judicial  notice  of,  §  1204a. 

May  set  aside  verdict,  when,  ?  1263. 

Minutes,  entry  of  orders  in,  §  904. 

Minutes  of  court,  §  1131. 

Must  instruct  jury,  §  1234. 

Name  of  in  caption  of  pleading,  §  103. 

Permission  of  to  amend,  §  791. 

Power  at  chambers,  §  972. 

Power  to  grant  new  trial,  §  1549. 

Power  to  set  aside  report  of  referee,  §  1312. 

Proceedings  enjoined,  when,  §§  2867-2887. 

Record,  amendment  of,  §  797. 

Records  as  evidence,  §  1224. 

State  courts,  extraterritorial  jurisdiction  of,  §  978. 

State  courts,  jurisdiction  of,  §  975. 

Trial  by,  §§  1155-1195. 

COVENANT. 
Actions  on,  §§  5756-5808. 
Against  nuisances,  §  5785. 
Against  incumbrances,  when  broken,  §  5740. 
Attaches  to  what,  §  5773. 
Averments  as  to,  §  5776. 
As  to  judgments,  §  5759. 
Averment  of  breach,  §§  5764,  5803. 
Broken  before  present  purchase,  §  5772. 
Defenses  to  actions  on,  §§  5805-5808. 
Effect  of  death  of  covenantor,  §  5779. 
Estoppel  of  action  on  by  notice,  §  5770. 
For  use  and  occupation,  §  5783. 
Implied,  §§  5762,  5774,  5777. 
In  mortgage,  §  5767. 

Notice  of  action  on  lien,  verbal  sufficient,  §  5761. 
Not  to  sue,  §  5757. 
Of  a  lease,  defined,  §  5801. 
Of  warranty,  general,  §  5760. 
Of  deed  do  not  cover  liens  mentioned,  §  5775. 
Personal  liability  on,  §  5769. 
Pleaded  as  release,  §  532. 
Time  to  sue  on,  §  5763. 
To  build,  §  5784. 
To  build  party-wall,  §  5780. 
To  pay  taxes,  §  5792. 
To  remove  building,  §  5781. 
To  renew  contract,  §  6933. 
When  action  lies  for  breach  of,  §§  5756,  5789. 
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COVENANT— FORMS. 

Against  nuiaances,  complaint  for  breach  of,  §  5821. 

Complaints  on,  §§  58C9-5826. 

To  build,  complaint  for  breach  of,  §§  5820,  5825. 

COVEETUEE. 

See  Husband  and  Wifa. 

CEEDiTOKS'  stnxa 

In  General. 

Against  fictitious  grantee,  §  2157. 
Against  partner  aa  trustee,  §  2191. 
Against  non-resident  debtor,  §  2169. 
Against  joint  association,  §  2165, 
Allegation  of  issuance  of  execution,  §  2152. 
Allegation  of  bad  faith,  §  2153. 
Allegation  that  judgment  docketed,  §  2155. 
Averment  of  insolvency,  §  2163. 
Attack  on  sale  by  debtor,  §  2182. 
Code  provisions  discussed,  §  2149. 
Court  may  order  deposit  of  trust  money,  §  2183, 
Defined,  §  2148. 

Defenses  available,  §§  2197-2200. 
Docketing  of  judgment,  §  2189. 
Enforcement  of  attachment  lien  by,  S  2167. 
Essential  allegations  in,  §  2195. 
Equitable  assets,  how  reached,  §  2194. 
Form  of  bill  generally,  §  2158. 
Inceptive  steps,  §  2162. 
Joinder  of  parties,  §  2196. 
Joinder  of  cause,  §  2164. 
Legal  remedy  must  be  exhausted,  §  2166. 
May  be  against  several  judgment  debtors,  §  192. 
Plaintiff  in,  §  2150. 
Limitation  of  action,  §  2159. 
Prosecution  for  benefit  of  surety,  §  2180. 
Parties  to  deed  of  trust  as  parties  to  suit,  §  2150. 
Property  held  in  trust  for  debtor  cannot  be  reached  by,  §'219& 
Practice  in  California,  §§  2172-2176. 
Priority  of  claimants,  §  2177. 
Sight  of  attaching  creditor,  S  2154. 
Eeturn  of  execution,  §  2181. 
State  trust  cannot  be  enforced  in,  §  2193. 
To  subject  interest  of  mortgagor,  §  2168. 
To  enforce  trust  against  attorney,  §  2156. 
To  reach  property  conveyed  by  husband  or  wife,  |  218L 
To  nullify  fraudulent  conveyance,  §  2184. 
P.  P.  F,  VoL  IV— 253 
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CREDITORS'   SUITS    (Continued). 

To  obtain  relief  against  fraudulent  judgment,  §  2160. 

To  enforce  trust,  §  2190. 

To  remove  obstruction  to  execution,  §  2170. 

To  reach  partnership  debtor,  §  2171. 

What  constitutes    valid   assignment,  §  2187. 

What  may  be  reached,  §  2186. 

When  action  lies,  §  2185. 

What  necessary  to  sustain  order  to  apply  property,  §  217&I 

What  relief  granted,  §  2179. 

Who  may  sue,  §  2188. 

Consecutive  Sections. 

Creditor's  suit  defined,  §  214S. 

Compared  with  the  code  provisions,  §  2149. 

Party  plaintiff,  §  2150. 

Parties  to  a  deed  of  trust,  §  2151. 

Allegation  of  issuance  of  execution,  §  2152. 

Allegation  of  bad  faith,  §  2153. 

Attachment  creditor,  §  2154. 

Docketing  judgment — Allegation  of,  §  2155. 

Enforcing  trust  against  attorney,  §  2156. 

Fictitious  grantee,  §  2157. 

Form  of  bill,  §  2158. 

Limitation  of  action,  §  2159, 

Fraudulent  judgments,  §  2160. 

Husband  and  wife,  §  2161. 

Complaint — Inceptive  steps,  §  2162. 

Averment  of  insolvency  of  debtor,  §  2163. 

Joinder  of  causes,  §  2164. 

Joint  associations,  §  2165. 

Legal  remedy  must  be  exhausted,  §  2168. 

Lien,  §  2167. 

Mortgage,  §  2168. 

Non-resident  debtor,  §  2169. 

Obstructions  to  execution,  §  2170. 

Partnership  debtor,  §  2171. 

Practice  in  California,  §  2172. 

The  same — Examination  of  debtor,  §  2173. 

The  same— Refusal  to  obey  order,  §  2174. 

The  same — Payment  to  sheriff,  §  2175. 

The  same — Order  to  appear,  §  2176. 

Priority,  §  2177. 

Property  in  possession,  §  2178. 

Relief,  §  2179. 

Relation  of  surety,  §  2180.  '      r 

Return  of  execution,  §  2181. 

Sale  of  property,  §  2182. 

Deposit  of  trust,  §  2183. 

Voluntary  conveyance,  §  2184. 
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CEEDITOES'  SUITS  (Continued). 

When  action  lies,  §  2185. 

What  may  be  reached,  §  2186. 

Who  may  assign,  §  2187. 

Who  may  sue,  §  2188. 

Docketing  of  judgment,  §  2189. 

Action  to  enforce  trust,  §  2190. 

Partner  as  trustee,  §  2191. 

Property  held  in  trust,  §  2192. 

State  trust,  §  2193. 

Equitable  assets,  §  2194. 

Essential  allegations,  §  2195. 

Joinder  of  parties,  §  2196. 

Defense — Denial  of  assignment,  §  2197. 

Defense  by  motion,  §  2198. 

Defense — Conditional  sale,  §  2199. 

Defense — Denial  of  notice,  §  2200. 

CREDITORS'  SUITS— FORMS. 

Commencement  of  complaint — One  suing  for  all,  §  2201. 

The  same — Where  a  particular  class  of  creditors  only  are  concerned,  §  2202. 

Complaint  by  assignee  in  bankruptcy  to  recover  unlawful  preference  or  its 
value,  §  2203. 

To  set  aside  an  assignment  which  is  void  on  its  face,  §  2204. 

By  attaching  creditor  in  aid  of  writ  of  attachment  against  fraudulent 
grantee,  to  set  aside  deed  of  real  estate,  §  2205. 

Creditor's  action  on  a  judgment  of  a  court  of  record,  to  set  aside  fraudulent 
assignment,  §  2206. 

Allegation  where  debtor  in  the  judgment  is  not  defendant  because  of  in- 
solvency and  absence,  §  2207. 

Allegation  where  debtor  in  the  judgment  is  not  defendant  because  merely 
a  surety,  §  2208. 

Upon  a  justice's  judgment,  §  2209. 

Allegation  where  debtor's  residence  is  unknown,  §  2210. 

Against  debtor,  to  reach  demands  due  him  from  third  parties,  §  2211. 

Against  debtor  and  his  trustee — To  reach  trust  fund  or  income,  §  2212. 

Against  debtor,  seeking  to  set  aside  a  fraudulent  transfer  of  his  assets, 
§  221». 

Allegation  where  value  of  assets  is  not  suflScient  to  satisfy  the  debt,  §  2214. 

Against  heir,  for  debt  of  ancestor,  §  2215. 

Allegation  where  heir  or  devisee  has  aliened  the  land,  §  2216. 

Against  next  of  kin  for  debt  of  ancestor,  §  2217. 

Against  legatee  for  debt  of  decedent,  §  2218. 

Specific  denials,  §  2219. 

Denial  that  conveyance  was  fraudulent,  §  2220, 

Denial  of  possession  of  assets,  %  2221. 

Denial  of  execution,  §  2222. 

Denial  of  judgment,  §  2223. 
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CEEDITOES'  SUITS— FORLIS  (Continued). 

Defendant  has  assets,  §  22^ 

Bona  fide  purchaser,  §  2225. 

Petition  to  set  aside  attachment,  f  713. 

CREDITS. 

Attachment  of,  §  266^2. 

Not  expired,  defense  in  action  on  account,  §  4552. 


Defined,  S  6039. 


CREDITS  AND  OFFSETS. 
CRIMINAL  CONVESSATION. 


In  general,  §  4019. 

Form  of,  complaints  on,  §S  4039—1041. 

CROPS. 

Mortgage  of,  §  5987, 

Sale  and  delivery  of,  S  4580. 

CROSS  COMPLAINT. 

Against  whom  may  be  sought,  §  655, 

Allegations  of,  §  658. 

Affirmative  pleaded  by,  §  654. 

And  counterclaim  distinguished,  §  626. 

And  counterclaim,  several  defenses,  §  66flL 

By  surety  on  bond,  bad,  S  4951. 

Defined,  §  654. 

Dbmissal  of,  §  657. 

Filing  and  serving  of,  §  659. 

In  ejectment,  §  6375. 

In  foreclosure,  §§  5917,  5918. 

In  divorce,  |  3674. 

In  divorce,  S  3612. 

In  petition,  as  an  answer,  §  6175. 

In  replevin,  §  2565. 

In  trespass,  §  6586. 

In  specific  performance,  §  6959. 

On  promissory  note,  §  5463. 

Pleading  named  as  counterclaim,  or  not  construed  according  to  its  effect, 

S642. 
In  quiet  title,  §  6247. 
Relation  to  original   complaint,  §  656. 
Separate  statement  in  cross-complaint,  §  658. 
Nature  and  object  of  cross-complaint,  §  654. 
Against  whom  relief  may  be  sought,  §  655. 
Necessity  for  relation  to  original  complaint,  i  658. 
Dismissal  of  complaint,  §  657. 
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CEOSS-COMPLAINT  (Continued). 
Allegations,  §  658. 
Filing  and  service,  §  659. 

CROSS  COMPLAINT— FORMS. 

By  defendant,  outline  form,  §  660. 

Cross-complaint  for  divorce   for  plaintiff's   adultery,  §  661. 

Order  bringing  in  new  parties  on  filing  o£  cross-complaint^  9  062. 

For  quieting  title,  S  6263. 

On  divorce,  §  3699. 

CROSS-EXAMINATION. 
Of  witnesses,  §  1217. 

CRUELTY. 
Defined,  §  3606. 
Must  be  continuous,  §  3611. 
Pleading  of,  §  3607. 
Violence  provoked,  no  divorce,  granted,  §  3610. 

CUMULATIVE  EVIDENCB. 
No  ground  for  new  trial,  §  1585. 

CUSTODIA  LEQIS. 
Levy  of  execution  on  property  in,  §  2053. 
Defined,  §  4091. 

CUSTODY. 

Of  attached  property,  §  2665. 

Of  children  in  divorce,  §§  3660,  3677. 

Of  property,  what  is,  §  3166. 

CUSTOM  AND  USAGE. 
Custom,  existence  of,  issue  of  fact,  §  1127. 
Custom,  of  stowage  of  freight,  §  5670. 
Custom  pleaded,  in  action  for  money  paid,  §  510& 

CREDIT. 
Letters  of,  {  5280-5282. 

CREDITOR, 
Assignment  for,  f  3300. 
Lien  ox  attachment  lien,  priority  of,  i  2677. 

DAM. 

As  nnisanee,  §§  4388-4399. 
Averment  of  breaking  of,  §  4399. 
Defective,  5§  4289,  4296. 
Enjoined,  §  2905. 
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DAM— FORMS. 
As  nnisance,  complaints  against,  §§  4426,  4427. 
Judgmeut  enjoining  maintenance  of,  §  1392. 

DAMAGES. 

See,  also,  Negligencej  Torta. 
AUegation  of  special  damages,  §  231. 
Breach  of  charter-party,  §  5665. 
Breach  of  covenant,  allegation  of,  §  5811. 
Breach  of  covenant  as  to  liens  and  incumbrances,  §  5740. 
Breach  of  warranty,  §§  4661,  4683,  4687. 
By  elements,  §  5790. 
Continuing  malice  in  slander,  §  3973. 
Demurrer  for  failure  to  allege,  §  346. 
Dissolution  of  injunction,  §§  3008-3012. 
Exemplary  for  fraud,  §  6857. 

Excessive,  judgment  modified  on  motion  for  new  trial,  §  1640. 
Excessive,  new  trial  for,  §  1609, 

Failure  to  plead  amount,  not  subject  to  demurrer,  §  245. 
For  detention  of  property  in  replevin,  §  2572. 
For  failure  to  deliver  telegram,  §  3243. 
For  false  imprisonment,  §§  3848,  3850. 
For  forcible  entry  and  detainer,  §§  6489,  6492. 
For  fraud,  pleading,  §  6894. 
For  malicious   prosecution,  §§  3877,   3878. 
For  non-delivery,  §  4608. 

For  ouster  by  cotenant,  §  6325. 

For  trespass,  §  6538. 

For  use  and  occupation,  §  6639. 

For  waste  trebled,  §§  6627,  6628. 

From  assault  and  battery,  §  3790. 

From  breach  of  bond,  pleading,  §  4834. 

From  breach  of  duty  of  sheriff,  how  averred,  §  3409. 

From  breach  of  sale  contract,  §  4635. 

From  fraud,  §  6844. 

From  libel  and  slander,  §§  3921-3923,  3938. 

From  negligence,  §§  4154-4331. 

From  negligence,  conflict  of  laws,  §§  4188,  4189. 

From  nuisance,  §  4353. 

From  overflow  of  water,  §§  4287-4292. 

From  seduction,  §§  4026,  4027,  4038. 

From  slander   of   title,  §  3970. 

In  action  on  attachment,  §  2743. 

Inadequate,  new  trial  for,  §  1613. 

In  ejectment,  §  6272. 

Injunction  bond,  in  actions  on,  §§  4897,  4898. 

Injunction,  complaint  for,  §  3019. 

In  tort,  when  basis  of  counterclaim,  §  635. 
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DAMAGES  (Continued). 

In  mandamus,  §§  7086,  7102. 

In  specific  performance,  §  6978. 

In  trespass,  denial  of,  §  6582. 

Joinder  of   defendants   in  action   for,  §  8. 

Liquidation  of  no  bar  to  specific  performance,  §  6943. 

Loss  of  pledged  property,  §  6016. 

Measure  of  for  personal  injury,  §  4156. 

Measure  of,  house   undermined,  §  4262. 

Measure  of,  in  case  of  an  escape,  §  3434. 

Measure  of  in  conversion,  §§  4057,  4094,  4095. 

Measure  of,  in  replevin,  §  2571. 

Measure  of,  sale  contracts,  §  4587. 

Mitigation  of,  in  assault  and  battery,  §§  3809-3818, 

Notice  of  motion  for  reference  to  assess,  §  3031. 

Notice  of  offer  to  liquidate,  §  923. 

Obstruction  of  water,  §§  2907,  2908. 

On  breach  of  covenant,  §§  5768,  5778,  5782,  5786,  5799. 

On  breach  of  employment  contract,  §§  5198,  5209. 

On  breach  of  marriage  promise,  §  5699. 

On  breach  of  warranty,  §§  4673-4675. 

On  protest   of  foreign  bill,  §  5302. 

Parties  defendant,  in  action  for,  §  48. 

Pleaded  on  rescission  of  land  contract,  §  5735. 

Pleading  on  information  and  belief,  §  469. 

Kule  of  as  to  carriers,  §  3228. 

Sales,  counterclaim  for,  §  4628. 

Special,  pleading  of,  §  231. 

Speculative,  allegation  of,  §  3246, 

To  business  by  libel,  how  alleged.  §  3913. 

To  pledged  goods,  liability  for,  §  3167. 

To  property  from  negligence,  §§  425&-4298. 

Trebled  in  trespass,  §  6563. 

When  negligence  must  be  averred,  §  4273. 

Wrongful  foreclosure,  §  6000. 

DAMAGES— FORMS. 

Assignment  of  unliquidated  claims,  §  3317. 

Breach  of  warranty,  in  defense  to  action  on  note,  S  5577. 

Judgment  awarding  and  abating  nuisance,  §  4438. 

Judgment  for  double  or  treble,  §  1395. 

Special  or  consequential,  allegations  of,  §  4651. 

To  property  from  negligence,  forms  of  complaints,  S§  4299-4347. 

DATE. 

See   Time. 
Of  award,  §  4512. 
Of  entry  of  judgment,  allegation  of,  §  5590. 
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DATE   (Continued). 

Of  instrument,  pleading  of,  §  5239. 

Insufficient  allegation  of,  action  for  loss  of  draft,  S  3228. 

Of  note,  denial  of,  §  5490. 

Of  note,  error  in,  effect  of,  §  5369. 

Of  notes  or  checks,  §§  5364,  5369,  549a. 

Of  official  bond,  allegation  of,  §  4922. 

DEATH. 
Abatement  of  suit  by  death  of  party.     See  Abatement  and  BeriyaL 

Action  for  causing,  necessary  averments,  §§  4197-4200. 

Action  for  causing,  parties  to,  §§  4193-4195. 

Alleging  cause  of,  §  4200. 

Exoneration  of  sureties  by,  §  2491. 

Limitations  on,   liability  for   causing,  §§  4190,   4191. 

Of  covenantor,   effect   of,  §  5779. 

Of  judgment  debtor,  effect  of,  §  1380. 

Of  party  to  suit  and  substitution  of  successor,  SS  58-C6. 

Of  party,  abating  ejectment,  §  6387. 

Of  party  destroys  attachment  lien,  §  500. 

Of  party,  substitution   on   appeal,  §  1740. 

Presumed  from  absence,  §  3625. 

DEBT. 
Assessment  of,  for  taxes,  §  6715. 
Assignment  of,  §  3280. 
Debts  and  credits,  attachment  of,  §  2662, 
Fraud  in  contracting  as  ground  for  arrest,  §  2458, 
Proper  action  for  penalty  under  statute,  §  5027. 
Separate,  secured  by  one  mortgage,  §  5876. 
Tax  is  not,  §  6751. 

DEBTOR. 
Joint,  confession  of  judgment  by,  §  1463. 

DECEDENTS. 
Se«  Executors;    Willi. 
Action  on  note  of,  9  5406. 

Allegation  of   presentation  and  rejection   of  claim  against,  §  3331. 
Deceased  stockholder,  form  of  complaint  by  corporation  against  legatee  oi, 

§3534. 
Enforcement  of  judgment  against,  §  5586. 
Liability  for  negligence,  §  4205. 

Mortgage  claims  against,  California  practice,  §  3330. 
Presentation  of  elainu  against,  §§  3326,  3327. 

DECEIT. 
See  Fraud. 
A«  defenaa  en  note,  §  5507. 
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DECLAEATIOir. 
See  Complaint, 

DECBEE. 

See  Judgment. 
Action  on,  §§  5583-5632. 
Contents,  §  1527. 

Dissolution  of  partnership,  §  3744. 
Divorce,  when  operative,  §  1530. 
Divorce,  foreign,  enforcemv^nt  of,  §§  3653,  3654. 
Divorce,  interlocutory  and  final,  §§  3648,  3649. 
Divorce,  modification  of,  §  3650. 
Effect  of,  §1529. 
Foreclosure,  §§  5930,  5931. 

Foreclosure  of  lien  for  labor  and  materials,  §  6079. 
Foreclosure  of  vendor's  lien,  §  6033. 
On  appeal,  what  is,  §  1942. 
On  report  of  referee,  §  1306. 
Quieting  title,  who  bound  by,  §  6243. 
Specific  performance,  what  to  contain,  §  6992. 

DECREE— rORMS. 

By  the  court,  general  forms  of,  §§  1388-1393. 

Divorce,  final,  §§  3710,  3711. 

Divorce,  interlocutory,  §  3709. 

Foreclosure,  §  5974. 

Foreclosure  of  street  assessment  lien,  §  6102. 

Interlocutory,  denying  specific  performance,  §  1397. 

Notice  of  filing  of,  §  1195. 

Partition,  §§  6195,  6196. 

Quieting  title,  §§  1393,  6268. 

Quieting  title,  effect  of,  §  6255. 

Setting  aside  fraudulent  conveyance  and  permitting  execution,  {{  6920,  6921. 

DEEDS. 

Appurtenances,  what  are,  issue  of  fact,  §  1127. 

Construction  of,  issue  of  law,  §  1126. 

Covenant  as  to  height  of  dam,  §  4389. 

Defeasance  and  deed  as  one  mortgage,  §  6113. 

Denial  on  information  and  belief,  §  471. 

Description  of  land,  same  or  not,  issue  of,  fact,  i  1127. 

Disaffirmance  by  infant,  §  3356. 

Escrow,  rescinding  for  fraud,  §  6859. 

Evidence,  §  1221. 

Evidence  of  title,  §  6274. 

Grantor  to  prepare,  §  6936. 

Grant,  when  issue  of  fact,  9  1127. 
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DEEDS   (Continued). 

Made  absolute,  §  6110. 

Mortgage,  when,  §  5832. 

Mortgage,  right  to  foreclose  deed  as,  S  611S. 

Mortgage  or  deed,  §  6111. 

Objection  to  tender  of,  §  6987. 

Partition  deed,  §  6132. 

Quieting  title,  by   cancellation  of,  §  6209. 

Reformation  for  fraud,  §  6847. 

Refusal  of  sheriff  to  make,  action  on,  §  3411. 

Sheriff's  on  execution,  requisite,  §  2071. 

Tax  deeds,  §  6716. 

Trust  deed,  as  guaranty,  §  4716. 

Trust  deed  made  absolute,  §  6110. 

Trust  deed  or  mortgage,  §  5833. 

Deed — Forms,  complaint  by  attaching  creditor  to  set  aside,  §  2818. 

Complaint  to  reform  for  mistake,  §  6914. 

Complaint  to  set  aside  in  aid  of  writ  of  attachment,  §  2205. 

Decree  reforming  for  mistake,  §  1401. 

Decree  setting  aside  for  fraud,  §§  6920,  6921. 

Delivered  in   escrow,  allegation   of,  §  5753. 

General  denial,  §  441. 

Mortgage,  complaint  to  foreclose  deed  as,  §  5963. 

Mortgage,  complaint  by  grantor  for  redemption,  §  5964. 

DE  FACTO  OFFICEE. 

Quo  warranto,  §  7025. 

DEFAULT. 
In  general,  §§  1409-1446. 
Afiidavit  for,  by  whom  made,  §  1436. 

Against  one  not  personally  served,  when  he  may  open  judgment,  §  1416. 
Against  whom  entered,  §  1415. 

Appearing  to   set   aside,   not   general   appearance,   when,  §  llOL 
By  fraud,  §  1438. 

Discretion  of  court  in  opening,  §  1432. 
Divorce  not  allowed  on,  §  3678. 
Effect  of,  §  1417. 
Entered  by  clerk,  when,  §  1411, 
Entry,  §  1418. 
Entry,  time  of,  §  1424. 
Error  in,  how  reviewed,  §  1420. 
Exrjuses  for,  §  1441. 
Foreclosure,  §  5886. 
In  payment  of  taxes,  §  6717. 
Jurisdiction  to  set  aside,  §  1428. 
Mandamus,  §  7101. 
Motion  to  set  aside,  §  1427. 
Motion  to  set  aside,  time  to  make,  §  1429. 
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DEFAULT  (Continued). 

Opened  on  terms,  when,  §  1435. 

Opening,   counter-affidavits,  §  14S7. 

Opening,  diligence  to  be  shown,  §  1439. 

Pleadings  to  sustain,  §  1413. 

Prohibition,  §  7128. 

Proof  required  on,  §§  1414,  1421. 

Relief  granted,  §  1422. 

Service  necessary  to  sustain,  §  1412. 

Setting  aside,  §  6899. 

Setting  aside,  grounds  for,  §  1425. 

Setting  aside,  California  practice,  §  1426. 

Setting  aside,  parties  not  confined  to  the  records,  §  1430. 

Void,  not  enjoined,  §  2881. 

Waiver  of,  §  1423. 

What  admits  and  cures,  §  1410. 

When  authorized,  §  1409. 

DEFAULT— FORMS. 

Affidavit  and  notice,  form  of,  to  open,  §  1440. 
Affidavit  to  set  aside,  §  1446. 
General  form  of  judgment,  §  1443. 
Notice  of  motion  to  open,  §  941. 
Notice  of  motion  to  set  aside,  §  1446. 
Order  opening  and  permitting  answer,  §  942. 


In  deed,  §§  6113,  6114. 


DEFEASANCE. 

DEFENDANTS. 

See  Parties. 

DEFENSE. 

See,  also.  Answer. 
In  GeneraL 

Abatement  by  death  of  party,  §§  490-505. 

Accident  unavoidable,  §  5212. 

Accommodation  indorser,  §  5466. 

Accord  and  satisfaction,  §  5618. 

Action  for  breach  of  marriage  promise,  §§  5704,  5705. 

Actions  on  bonds,  §§  4957-4977. 

Actions  on  account  of  goods  sold,  §§  4547—4554. 

Actions  on  covenants,  §§  5805-5808. 

Actions  on  employment  contracts,  §§  5210-5213. 

Action  for  false  imprisonment,  §  3853. 

Action  for  malicious  prosecution  action,  §§  3890,  3895,  3896. 

Action  to  dissolve  partnership,  former  judgment,  §  3770. 

Action  on  lease,  §  6669. 

Action  of  replevin,  §  2534. 
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DEFENSE  (Continued). 

Action  for  wrongful  atta<'hment,  §  2746. 

Affidavit  of  defense  or  merita,  §§  679,  680. 

Alteration  of  note,  §  5503. 

Another  action  pending,  §  484. 

Anticipated  in  complaint,  §  235. 

Any  number  of  defenses  may  be  set  ap,  §  S89. 

Arbitration  and  award,  §  520. 

Bankruptcy,  pleading  of,  §§  486,  487. 

Bankruptcy,  in  action  on  note,  i  5471. 

Barring  action,  i  463. 

Bona  fide  holder  of  note,  §  5470. 

Collateral  contract,  §  5472. 

Commencement  and  conclusion  of  each,  {  66K. 

Compromise,  §  488. 

Conditional  deed,  §  5899. 

Consistency,  §§  671,  672. 

Contempt  proceedings,  §  2440. 

Contributory  negligence,  §§  4297,  4298. 

Creditor's  suits,  §§  2197-2200. 

Cross-complaint,  §  656. 

Death  before  trial,  abatement,  S  497. 

Debt  not  due,  §  489. 

Defective,  two  causes  of  action,  judgment  on  pleAdisg,  i  145flL 

Defective  title,  by  vendee,  §  5738. 

Demurrer  and  answer  at  once,  §  663. 

Dismissal  of  former  action,  §  507. 

Duplicity,  §  4965. 

Duress,  §  506. 

Each  must  be  complete,  §  669. 

Ejectment,  §§  6373-6432. 

Equitable,  how  pleaded,  §  482. 

Failure  of  consideration,  §  558. 

Failure  of  consideration  for  loan,  §  508L 

Former  judgment,  when  an  estoppel,  §  51S. 

Fraudulent  misrepresentations,  §  516. 

Garnishee,  §  2781. 

General  nature  of,  {  385. 

Impracticability  of  eontract,  |  6989. 

In  abatement,  §  460. 

Inconsistent,  672. 

Jointly  pleaded,  §5  670,  466. 

Judgment  between  same  parties,  §  510. 

Misjoinder  of  parties  pleaded,  §  524. 

New  matter,  §§  457-476, 

New  matter  in  ejectment,  §  6403. 

No  jurisdiction,  when  to  be  taken,  §  559. 

Non-delivery  of  note,  §  5478. 
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DEFENSE  (Continued). 

Xon-joinder  of  defendants  jointly  liable,  §  528. 

Non-presentment,  §  5465. 

Performance  of  award,  §  485. 

Plaintiff  not  real  party  in  interest,  §  547. 

Pleaded  on  information  and  belief,  §  467. 

Pleading,  mode  of,  §  389. 

Quieting  title  insufficient,  §  6245. 

Bes  adjudicata,  in  action  on  judgment,  8  560L 

Several  pleaded,  §§  663-678. 

Several  to  action  on  account,  S  4463. 

Several,  in  bailment,  §  3175. 

Sham,  how  tested,  S  827. 

Separately  stated,  any  number  of,  §  675. 

Slander  of  title,  §  3971. 

Special  pleaa,  §§  477-625. 

Statute  of  limitations,  pleaded,  §§  535,  538. 

Stockholders',  §  556. 

Sureties'  on  attachment  bond,  §  2741. 

Ultra  vires,  §  534, 

Unreasonable  delay,  §  5469. 

Variance,  carrier's  contract,  §  3251. 

Vendee,  on.  foreclosure  of  vendor's  lien,  {  603L 

Voluntary  assignment,  §  487. 

When  may  be  made  by  wife,  S  3574. 

Wrongful  injunction,  §  3015. 

New  Matter. 

In  general,  §  457. 

Examples  of  new  matter,  §  458. 

Pleas,  §  459. 

Pleas  in  abatement,  §  460. 

Joint  plea  as  to  one  defendant,  §  461. 

Waiver  by  pleading  to  merits,  §  462. 

Pleas  in  bar,  S  463. 

Effect  of  special  pleas,  §  464. 

Matter  in  avoidance,  §  465. 

Joinder  of  defenses,  §  466. 

Denial  on  information  and  belief,  §  467. 

Colorado  rule,  §  468. 

Information  and  belief — Damages,  §  469. 

The  same — Judgment,  §  470. 

On  information  and  belief — Deed,  §  471. 

Presumption  of  knowledge,  §  472. 

Form  of  denial  for  want  of  information  or  belief,  §  47S. 

DEFENSE— FORM& 

Accord  and  satisfaction,  form  for,  §  564. 
Arbitration  and  award,  form  of  plea,  S  567. 
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DEFENSE— FORMS   (Continued). 

Assignment  by  plaintiff,  form  of  answer,  §  604. 

Bailment  held  as  a  pledge,  §  3?06. 

Bankruptcy,  form  of  plea,  §  568. 

Compromise,  form  of,  §  570. 

Credit  unexpired,  §  571. 

Damage  to  goods  in  bailment,  due  to  plaintiff's  fault,  S  3203. 

Duress  pleaded,  form,  §  574. 

Fraud,  answer,  §  575. 

Infancy  of  plaintiff,  §  576. 

Novation  by  substitution  of  new  creditor,  §  79. 

Novation  by  promise  to  apply  debt  upon  a  mortgage  held  by  plaintiff,  S  80. 

Payment  without  notice,  §  454. 

Performance,  §  7008. 

Rescission  by  agreement,  §  7011. 

DEFICIENCY  JUDGMENT. 

On  foreclosure.     See  Mortgages. 

DEFINITIONS. 

Chattel  mortgage,  §  5980. 
Charter-party,  §  5664. 
Guaranty,  §  4697. 
Incumbrances,  §  5771. 
Indemnity,  §  4833. 
Intervention,  §  681. 
.Judgment,  §  1361. 
Jurisdiction,  §  968. 
Money  had  and  received,  §  5039. 
Negligence,  §§  4275,  4276,  4278. 
Negotiable  paper,  §  5235. 
Party,  §  7. 
Pleadings,  §§  83,  91. 
Pledge,  §  6006. 
Provisional  remedy,  §  0. 
Quo  warrjinto,  §  7020. 
Same  transaction,  §  191. 
Sham  defense,  §  827. 
Subject  of  action,  §  191. 
Venue,  §  989. 

DEGREES   OF   CASE. 

See  Negligence. 
In  general,  §  4167. 
Necessary  with  water  ditches,  §  4290. 

DEUVEET. 

Breach  of  contract  of  carrier,  §  3239. 
By  carrier,  §§  4581,  4582. 
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DELTVERT  (Continued). 

Date  of  governs — Note  without  date,  §  5364. 

How  alleged,  §  4579. 

Of  deed,  admits  to  possession,  §  5729. 

Of  goods,  constructive,  §§  4576,  4578. 

Of  goods  sold,  §  4545. 

Of  goods,  time  of,  §  4609. 

Of  less  quantity,  §  4577. 

Of  note  or  check,  §§  5370,  5478. 

Of  note  denied,  §  5478. 

Of  official  bond,  §  4924. 

Of  writing,  how  implied  and  pleaded,  §  5240. 

Presumed  by  possession,  §  5370. 

DELIVERY— FORMS. 
Deed  conditional,  allegation  of,  §  5754. 
Escrow,  allegation  of,  §  5753. 
Time  and  place  not  fixed,  allegations  of,  §§  4646-4648. 

DEMAND. 
And  judgment  against  wife's  estate,  §  3548. 
And  notice,  before  foreclosure,  §  5846. 
And  notice  of  sale  under  pledge,  waiver  of,  §  6013. 
And  notice,  how  waived,  §  5501. 

And  notice,  bills  of  exchange,  waiver  and  omission  of,  §§  5290-5292; 
And  tender,  on  sales  contract,  §  4590. 
After  tender,  defense  of,  §  7010. 
By  assignee,  §  4078. 
Demurrer  for  failure  to  aver,  §  344. 
Essential  to  mandamus,  §  7092. 

For  converted  property,  when  necessary,  §§  4048,  4049,  4084,  4096,  4122. 
For  money  lost  by  betting,  §  5114. 

For  money  received,  when  necessary,  §§  5040,  5048,  5053. 
For  money  paid,  not  necessary,  §§  5098,  5099. 
For  payment,  allegation  of,  §§  5108-5112. 

For  payment  of  judgment,  when  necessary  before  action,  §  5604. 
For  judgment  of  promissory  note,  §§  5371,  5390,  5411,  5412,  5420,  5421,  5442, 

5448,  5465. 
For  payment  for  services  done,  when  necessary,  §§  5155,  5162. 
For  payment  of  account,  interest,  §  4543. 
For  performance  of  contract,  §  6934. 
For  performance  of  marriage,  §  5701. 
For  property  held  by  sheriff,  when  necessary,  §  3420. 
For  property,  objections  to  sufficiency  of,  §  4122. 
For  sworn  statement  of  taxes,  §  6718, 
For  findings,  when  necessary,  §  1178. 
For  items  of  account,  §§  2296-2308. 
General  denial  of,  §  424. 
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DEMANT>  (Continued). 

In  pleading,  §  110. 

Made  by  bringing  action,  §§  5155,  5162. 

Made  by  filing  action,  §  5371. 

Mutuality  on  counterclaim,  §  630. 

No  part  of  statement  of  cause,  §  186. 

Necessary,  in  forcible  entry  and  detainer,  §§  6493,  W9^ 

Necessity  for,  in  replevin,  §  2531. 

Not  necessary  in  action  for  fraud,  §  6860. 

On  account  not  necessary,  §  4537. 

On  agent  to  account,  §  4263. 

On  bailor,  when  waived,  §  3153. 

On  bond,  necessary,  §  4850. 

On  bond  for  money  stolen,  not  necessary,  §  4943. 

On  street  assessment  warrant,  S  6094. 

Tender  made  on,  §  4623. 

To  abate  nuisance,  §  4362. 

To  perfect  title,  §  3240. 

Under  sale  contract,  §  4610. 

When  necessary,  contract  of  «ale  of  realty,  §  5716. 

DEMAND— FOEMS. 

Denial  of,  §  603. 

For  change  of  venu©  and  notice  of  retainer,  S  1005. 

For  copy  of  account,  §  4490. 

For  inspection  and  copy,  §  1144. 

DEMUBBAGE. 

Form  of  allegation  of,  §  5690. 
On  charter-party,  §  5666. 
When  not  allowed,  §  5687. 

DEMUBBEB. 

In  General. 

Acceptance  of  service  of  demurrer  as  waiver  of  default,  8  141». 

Action  barred  by  statute,  §  323. 

Admissions  by,  §§  7,  97,  240,  326. 

Amendment  of,  §§  241,  806. 

Causes  for,  §3  238,  250,  251,  254. 

Conclusions  of  law  not  admitted  on,  S  97, 

Conjunctive,  for  uncertainty,  S  335. 

Contents  of,  §  239. 

Defects  waived  by  not  demurring,  9  338, 

Defense  by  demurrer,  S  251. 

Definition  of,  §  237. 

Defendant's  grounds  for,  9  251. 

Disposed  of  first,  §  1451. 

Does  not  admit  conclusions  of  law,  i  97, 

Effect  of,  9  239. 
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DEMUBEEB   (Continiied). 
Effect  of  demurrer  for  uncertainty,  §  307. 
Election  to  stand  on,  what  is,  §  1455. 
Failure  to,  waiver  of  defect,  §  338. 
For  ambiguity,  when,  §  332, 
For  ambiguity  in  ejectment  suit,  S  333. 
For  defect  of  parties,  §  273. 
For  defects  apparent  only,  §  337. 
For  departure,  §  301. 

For  disability  of  party  to  sue,  §§  257-269. 
For  failure  to  state  performance,  §  31^. 

For  failure  to  allege  presentation  of  claim  against  an  estate,  5  314. 
For  incapacity  to  sue,  §§  257-266. 
For  insufficient  facts,  §  296. 
For  insufficient  facts,  bill  of  exchange,  §  298. 
For  insufficient  facts,  how  and  when  taken,  §  305. 
For  insufficient  facts,  general  statement  sufficient,  §  321. 
For  insufficiency,  examples  of,  §§  341-360. 
For  insufficiency  of  complaint,  examples,  §§  341-360. 
For  misjoinder  of  actions,  §§  281,  284,  285. 

For  misjoinder  of  actions  on  bond  and  for  trespass  of  sheriff,  §  294. 
For  misjoinder  of  causes,  mandamus  and   injunction,  §  287a. 
For  misjoinder  of  causes,  injury  to  person  and  property,  §  289. 
For  misjoinder  of  executor,  §  277. 

For  misjoinder  in  foreclosure  against  husband  and  wife,  §  288. 
For  non- joinder  of  parties,  §§  274,  279. 
For  misjoinder,  when  taken,  §  291. 

For  not  pleading  or  setting  out  written  instrument,  §  328. 
For  not  separately  stating  separate  actions,  §  282. 
For  uncertainty  of  exhibits,  §  309. 
For  want  of  capacity  to  sue,  §§  257-266. 
For  want  of  jurisdiction,  §  255. 

For  want  of  jurisdiction  in  one  of  several  causes  stated,  §  256. 
General  demurrer,  §§  242,  247. 
(xrounds  for,  §§  238,  250. 
Grounds  for  demurrrer  by  defendant,  §  251. 
Grounds  for  demurrer,  plaintiff's,  §  254. 
In  actions  for  conversion,  §  283. 
In  quo  warranto,  §  315. 
In  action  on  attachment  bond,  §  325. 
In  case  of  several  causes  of  action,  §  252. 
In  equity  suit  for  not  showing  lack  of  remedj  at  law,  9  319. 
In  general,  when  to  be  used,  §  236. 
In  trespass,  §§  295,  296. 
Joint,  §§  249,  290. 
Matters  admitted  by,  §  240. 
May  be  taken  to  omission  of  venue,  §  104, . 
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3>£MUEEEE   (Continued). 

Miscellaneous  decisions  on,  §  340. 

Misjoinder  of  plaintiffs  as  grounds  for,  §  18. 

Motion  to  strike  out  instead  of,  §§  243,  244. 

Multiplicity  of  parties,  §  281, 

Non-joinder  of  defendants  must  be  raised  by,  or  is  waived,  §  37. 

Not  taken,  defects  cured  by  answer,  §  361. 

On  ground  of  too  many  plaintiffs,  §  280. 

On   ground  of,  other  action  pending,  §§  267-272. 

On  ground  of  several  causes  improperly  unitedj  when  demurrer  lies,  S9  284, 

285. 
Plaintiff's  grounds  for,  §  254. 
Raises  issue  of  law,  §  1126. 
Special,  defined,  §  248. 
Standing  on  bars  right  to  answer,  §  362. 
Statute  of  frauds,  when  available  on,  §  322. 
Striking  out  not  allowed,  §  839. 
Time  for,  §  253. 

To  answer  in  mandamus,  §  7090. 
To  answer  in  prohibition,  §  7127. 
To  claim  of  mechanic's  lien,  §  6075. 
To  complaint,  examples,  §  339. 
To  complaint,  insufficient  facts,  §  302. 
To  counterclaim,  when,  §  643. 
To  petition  for  injunction,  §  2980. 
To  petition  for  mandamus,  §  7100. 
To  prayer  of  complaint,  not  proper,  S  248, 
To  reply,  §  755. 
To  writ  of  certiorari,  §  2014. 
Unavailing  in  trespass,  §  330. 
Venue,  wrong  county,  §  331. 
Waiver  by  failure  to  file,  §  689ft. 
When  lies,  §  242. 
When  will  not  lie,  §§  243,  245. 
With  answer,  §  663. 

Consecutive  Sections. 

Introductory,  §  236. 

Definition  and  nature  of  demurrer,  §  237. 

Grounds  for  demurrer,  §  238. 

Effects  of  a  demurrer,  §  239. 

What  a  demurrer  admits,  §  240. 

Amendment  of  demurrer,  §  241. 

When  a  demurrer  lies,  §  242. 

When  a  demurrer  will  not  lie,  §  243. 

The  same — Motion  to  strike  out,  §  244. 

Demurrer  will  not  lie,  §  245. 

Objections  to  prayer  for  relief,  §  248. 
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DEMUBBEB   (Continued). 

General  demurrer,  §  247. 

Special  demurrer,  §  248. 

Joint  demurrer,  §  249. 

Causes  or  grounds  for  demurrer,  §  250. 

Defendant's  grounds  for  demurrer,  §  251. 

Several  causes  of  action,  §  252. 

Time  for  plaintiff  to  demur,  §  253. 

Plaintiff's  grounds  for  demurrer,  §  254. 

Want  of  jurisdiction — Demurrer  for,  §  255. 

The  same — Several  causes  of  action,  §  258. 

Legal  capacity — Company — Membership,  §  257, 

Same,  §  258. 

Same — Corporation,  §  259. 

Same — Defect  apparent,  §  260. 

Same — Foreign  state,  §  261. 

Same — Guardian,  §  262. 

Same — Trustee,  §  263. 

Objection  waived,  §  264. 

Keceiver,  §  265. 

Special  administrator,  §  265a, 

Capacity  to  sue,  §  266. 

Other  action  pending,  §  267. 

The  same — Foreclosure,  §  268. 

Former  adjudication,  §  269. 

Other  action  pending — Quieting  title,  §  270. 

Same — Judgment,  §  271. 

Same — Ground,  §  272. 

Defect  of  parties,  §  273. 

Non-joinder  of  parties,  §  274, 

Same — Objection,  how  and  when  taken,  S  276, 

Same — Statement,  §  276. 

Misjoinder  of  executor,  §  277. 

Misjoinder — Form  of  demurrer,  §  278. 

Ground  for  demurrer,  §  279. 

Too  many  plaintiffs,  §  280. 

Actions  improperly  united,  §  281. 

Actions  not  separately  stated,  §  282. 

Same — Conversion,  §  283. 

Same — When  demurrer  lies,  §  284. 

Same — Continued,  §  285. 

Same — Waiver  of  objection,  §  286. 

Fraudulent  conveyance,  §  287. 

Mandamus  and  injunction,  §  287a. 

Husband  and  wife,  §  288. 

Injuries  to  person  and  property,  §  289. 

Joint  demurrer,  §  290. 

Misjoinder — Objections  when  taken,  S  291. 
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DEMXTRREB   (Continued). 

Penalties,  §  292. 

Recognizance,  §  293. 

Sheriff,  action  against,  9  294. 

Trespass,  §  295. 

Insufficient  facts,  §  296. 

The  same — Attachment,  §  297. 

Bill  of  exchange,  §  298. 

Cloud  on  title,  §  299. 

Date  illegal,  §  300, 

Insufficient  facts,  §  301. 

The  same — Defective  complaint,  §  302. 

Defect  of  parties,  §  303. 

Definition  of  terms,  §  304. 

Insufficient  facts — Demurrer,  how  taken,  f  30S. 

Uncertainty — Divorce,  §  306. 

The  same— Effect,  §  307. 

The  same — Laches,  §  308. 

The  same — Exhibits,  §  309. 

Guaranty,  §  310. 

Inferential  statement,  §  311. 

Liens,  §  312. 

Performance,  §  313. 

Presentation  of  claim,  §  314, 

Quo  warranto,  §  31t<. 
.Hts  adjudicata,  §  316. 

Securities,  §  317. 

Services  of  physician,  §  318. 

Specific  relief,  §  319. 

Stamp  on  note,  §  320. 

Statement  of  grounds,  §  321. 

Statute  of  frauds, §  322. 

Statute  of  limitations,  §  323. 

Statutory  penalty,  §  324. 

Undertaking  on  attachment,  §  325. 

Admissions  by  demurrer,  §  326. 

What  it  admits,  §  327. 

Written  instrument,  §  328. 

Foreclosure  of  mechanic's  lien — Conclusion  of  law,  9  329. 

Trespass — Unavailing  demurrer,  §  330. 

Action  commenced  in  wrong  county,  §  331. 

Ambiguity,  §  332. 

Ejectment,  §  333. 

Official  bond,  §  334. 

Uncertainty  of  description — Conjunctive  demurrer,  9  335. 

The  same — Agency,  §  336. 

Defect  must  be  apparent,  §  337. 

Waiver  of  objections — ^Failure  to  demur,  9  333L 
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DEMURREB  (Continaed). 

Complaint  and  demurrer  thereto — Miscellaneous  eases,  §  339. 

Demurrer — Miscellaneous  decisions  pertaining  to,  §  340. 

Sufficiency  of  complaint — Miscellaneous  decisions,  §  341. 

Same — Alleging  unilateral  contract,  §  342. 

Same — Action  for  recovery  of  personal  property,  §  343. 

Same — Failure  to  aver  demurrer,  §  344. 

Same — Action  for  removing  fixtures,  §  345. 

Same — Allegation  of  damages,  §  346. 

Same — Alleging  mutual  mistake,  §  347. 

Same — Pre-emption  claim — Conclusion  of  law,  §  348. 

Same — Action  to  determine  right  to  patent,  §  349. 

Same — Action  to  annul  homestead,  §  350. 

Same — Action  against  garnishee,  §  351. 

Same — Specific  performance,  §  352. 

Same — Averments,  probate  of  will — Ownership,  §  353. 

Same — Dismissal  for  want  of  parties,  §  354. 

Same — Allegation  negativing  presumption  of  payment,  §  355. 

Same — Mining-claim  contest,  §  356. 

Same — Action  to  contest  right  to  purchase  state  lands,  S  357. 

Same — Injunction — Interference  with  franchise,  §  358. 

Same — Will  contest,  §  359. 

Same — Pertaining  to  trusts,  §  360. 

Defects  in  complaint  cured  by  answer,  §  361. 

Standing  on  demurrer,  §  362. 

DEMURREB— FORMS. 
In  Greneral. 

And  answer,  form  of,  §  676. 
Based  on  statute  of  limitations,  §  364. 
Commencement  of,  §  135. 
On  ground  of  ambiguity,  §  372. 
On  ground  of  another  action  pending,  §  367. 
On  ground  of  defect  of  parties,  §  368. 
For  several  grounds,  §  373. 
General,  in  equity,  §  377. 
On  ground  of  insufficient  facts,  §  371. 
On  ground  of  misjoinder  of  causes,  §  370. 
On  ground  of  misjoinder  of  parties,  §  369. 
On  ground  of  no  jurisdiction,  §  365. 
On  ground  of  no  license  in  action  by  physician,  §  318. 
On  ground  of  res  adjudicata,  §  316. 

On  ground  of  stating  conclusions  of  law,  f  oreclofture,  |  329, 
On  ground  of  want  of  capacity,  §  366. 
To  answer,  §  762. 

To  counterclaim  or  set-off,  form  of,  §  374. 
To  reply,  §  76S. 
To  return  to  alternative  writ  of  mandate,  §  7114. 
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DEMURRER— FORMS  (Continued). 

To  some  of  several  causes  of  action,  and  to  wTiole  complaint,  S  363. 

Want  of  capacity,  form  of  demurrer  on,  §  368. 

Judgment  for  plaintiff  on,  §  382. 

Order  sustaining,  §  380. 

Order,  sustaining  in  part,  §  ?83. 

Order  overruling,  §  381. 

To  alternative  writ  of  mandamus,  §  379. 

To  defendant's  plea,  §  375. 

To  defense  in  answer,  §  376. 

To  reply,  §  378. 

Consecutive  Sections. 

Demurrer  to  some  of  several  causes  of  action,  and  to  the  whole  complaint, 

§363. 
Demurrer  based  on  statute  of  limitations,  §  364. 
On  the  ground  of  want  of  jurisdiction,  §  365. 
On  the  ground  of  want  of  capacity  to  sue,  §  366. 
On  the  ground  of  another  action  pending,  §  367. 
On  ground  of  defect  of  parties,  §  368. 
On  ground  of  misjoinder  of  parties,  §  369. 
On  ground  of  misjoinder  of  causes  of  action,  §  370. 
On  the  ground  that  the  complaint  does  not  state  sufficient  facts  to  constitute 

a  cause  of  action,  §  371. 
On  the  ground  of  ambiguity,  §  372. 
Several  grounds  of  demurrer,  §  373. 
Demurrer  to  counterclaim  or  set-off,  §  374. 
Demurrer  to  defendant's  plea,  §  375. 
Demurrer  to  defense  in  answer,  §  376. 
General  demurrer  to  petition  in  equity,  §  377. 
Demurrer  to  reply,  §  378. 

Demurrer  to  return  to  alternative  writ  of  mandamus,  §  379. 
Order  sustaining  demurrer,  §  380. 
Order  overruling  demurrer,  §  381. 

Judgment  for  plaintiff  after  order  overruling  demurrer,  §  382. 
Order  sustaining  demurrer  in  part,  and  overruling  it  in  part,  §  383. 
Judgment  for  defendant,  after  order  sustaining  demurrer,  §  384. 

DENIAL. 

Admission  by  want  of,  §  428. 

And  justification  of  slander,  §  3974. 

Based  on  information  and  belief,  §§  467,472. 

Based  on  lack  of  knowledge,  §  473. 

By  articles,  §  412. 

Conjunctive,  §  415. 

Conjunctive,  in  action  on  account,  bad,  §  4548. 

Conjunctive,  in  ejectment,  §  6393. 

Defective,  §  414. 

Evasive,  §  412. 
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DENIAL  CContinned). 

Form  and  sufficiency  of,  §  413. 

Frivolous,  §  410. 

Information  and  belief,  §§  467,  472. 

In  general,  §  390. 

Immaterial  allegations  need  not  be  denied,  §  420. 

Insufficient,  §  421. 

Literal  and  conjunctive,  §  415. 

Literal  and  conjunctive  in  foreclosure,  §  5913. 

Not  new  matter,  §  457. 

Of  condition  in  mortgage,  §  5901. 

Of  damages  on  information  and  belief,  §  469. 

Of  deed  on  information  and  belief,  §  471. 

Of  delivery,  §  5902. 

Of  execution  of  written  instrument,  §  391. 

Of  fraud,  §  425. 

Of  indorsement  of  note,  §  5498. 

Of  insurance  company,  §  392, 

Of  judgment,  on  information  and  belief,  of,  §  470. 

Of  judgment,  §§  5592,  5621. 

Of  labor  done,  §§  5173,  5174. 

Of  legal  conclusions  may  be  stricken  out,  §  830. 

Of  legal  conclusions,  §  416. 

Of  negative  pregnant,  §§  417, 418. 

Of  non-payment  of  note,  §  5479. 

Of  ownership,  defense  in  action  for  nuisance,  §  4403, 

Of  promissory  note,  insufficient,  §  5487. 

Of  sham  matter  not  necessary,  when,  §  422. 

On  information  and  belief,  §  467. 

On  information  and  belief,  when  not  permitted,  §  472. 

Partial,  §  411. 

Permitting  judgment  on  pleadings,  §  1449. 

Sham,  irrelevant  and  frivolous,  §  419. 

Special  traverse,  §  412. 

Striking  out  matter  in,  §  419. 

DENIAIr— FORMS. 

By  assignee,  form  of,  §  395. 

Information  and  belief,  §§  474-476. 

Of  agreement,  §  437. 

Of  agreement,  §  438. 

Of  arrest,  §  3862. 

Of  assignment,  §  453. 

Of  bailment,  §§  3198,  3199. 

Of  breach  of  covenant,  §  5828. 

Of  acceptance  and  presentment,  §§  5556-5560. 

Of  being  an  officer  or  stoekkolder  of  the  corporation,  §  3539. 
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DENIAIr— FORMS  (Continued). 

Of  being  a  common  carrier,  §  3263. 

Of  contract,  §  7006. 

Of  covenant,  §  5827. 

Of  conditional  delivery,  §  442. 

Of  delivery  of  goods,  in  ple-ige,  S  3200. 

Of  demand,  §§443,  603. 

Of  employment,  §  3264. 

Of  falsity,  §  444. 

Of  fraud,  §§  445,  446,  6918. 

Of  guaranty,  §  4727. 

Of  injury,  §  4330. 

Of  knowledge  suflScient  to  form  a  belief,  §  476, 

Of  loan,  §  5094. 

Of  loss  of  goods,  §  3201. 

Of  loss  of  freight,  §  3266. 

Of  mistake,  §  6919. 

Of  mortgage,  §  5966. 

Of  negligence  in  giving  credit,  §  4329. 

Of  nuisance,  §  4431. 

Of  negligence  in  sale,  §  4328, 

Of  offer  to  perform,  §  5829. 

Of  ownership  and  possession,  in  bailment  actioD,  |  3194. 

Of  part  performance,  §  7009. 

Of  payment  at  defendant's  request,  §  5094. 

Of  partnership,  §§  448,  455. 

Of  possession  of  vicious  dog,  §  3196. 

Of  performance  under  bond,  §§  4728,  5008. 

Of  possession  of  nuisance,  §  4430. 

Of  promissory  note,  §  5563. 

Of  readiness  to  convey,  §  7007. 

Of  request  to  pay  to  another,  §  5146. 

Of  representative  character,  §  456. 

Of  receipt  of  freight,  §  3265. 

Of  representations,  §  449. 

Of  scienter,  §  3197. 

Of  sale,  §  450. 

Of  signature  to  note,  form  of,  §  558L 

Of  trust,  §§451,452. 

Of  want  of  probable  cause,  i  3863.  / 

Of  warranty,  §  4695.  * 

Of  waste,  §  6635. 

On  information  and  belief,  §§  474-476, 

That  business  is  nuisance,  §  4434. 


DKPABTOBE. 


Demurrer  for,  §  301. 
From  contract,  §  6935, 
In  reply,  §§754,756,758. 
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DEPOSIT  IN  COUET. 
In  lien  of  bond,  §§  1974, 1976. 
In  lieu  of  appeal  bond,  §  3145. 
To  Bccnre  discharge  from  arrest,  §  3145. 
When  made,  §§  3145, 3146. 

DEPOSIT  IN  COURT— FORMS. 

Deposit  and  interpleader  praying  for  injunction,  §  3024. 
Order  to  deposit  money,  §  3147. 

DEPOSITIONS. 
In  General. 

Affidavit  for,  §§  2235,  2236. 
Attestation  of,  §  2251. 
Before  whom  taken,  §  2229. 
Commission  to  take  out  of  state,  §§  2238,  2239. 
Cost  of  taking  taxable,  §  2258. 
Defined,  §  2226. 

Discretionary  to  refuse  taking  during  trial,  9  2224. 
Ex  parte  regarded  with  suspicion,  §  2231. 
Form  of,  §  2250. 
How  taken,  §  2227. 
Notice  of  taking,  §  2237. 
Settlement  of  interrogatories,  §  2240. 
Subpcena  of  witness  under  commission,  §  2242. 
When  admissible,  §  2232. 
When  taken,  §  2228. 
Witness  must  be  competent,  §  2230. 

Consecutive  Sections. 
Defined,  §  2226. 
Manner  of  taking,  §  2227. 
When  may  be  taken,  §  2228. 
Before  whom  taken,  §  2229. 
Competency  of  witness,  §  2230. 
How  taken,  §  2231. 
When  admissible,  §  2232. 
When  admissible — Continued,  §  2233. 
When  admissible — Continued,  §  2234. 
The  affidavit — By  whom  made,  §  2233, 
What  it  must  show,  §  2236. 
Notice,  §  2237. 
Waiver  of  notice,  §  2237a. 
Deposition  of  witness  out  of  state,  §  2238. 
Commission,  what  to  contain,  §  2239. 
Interrogatories,  settlements  of,  §  2240. 
Issuance  of  commission,  §  2241. 
Subpoena  of  witness — Under  commission,  §  2242. 
Subpoena  of  witness — No  commission  being  issued,  i  2243. 
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DEPOSITIONS  (Continued). 

Issuance  of  subpojna,  §  2244, 

Disobedience   to  subpcena — How  punished,  §  2245. 

Deposition  as  evidence,  §  2246. 

Return,  §  2247, 

Deposition  excluded,  §  2248. 

Exceptions,  §  2249, 

Form  of  deposition,  §  2250. 

Attestation,  §  2251. 

Certificate  of  commissioner,  §  2252, 

Failure  to  answer  interrogatory — Objection,  §  2253. 

Objectionsi — Waiver,  §  2254, 

Opening  depositions  by  mistake,  §  2255. 

Depositions — How  taken  on  interrogatories,  §  2256. 

The  same — Striking  out  answers,  §  2257. 

Costs,  §  2258. 

DEPOSITIONS— FOBMSk 

In  General. 

Certificate  of  mailing,  §  2274. 
Certificate  to  be  attached,  §  2271, 
Commission  to  take,  §  2268, 
Cross-interrogatories,  §  2266. 
General  form,  §  2269. 
Interrogatories,  §  2265, 
Notary's  certificate,  §  2273. 
Notice  of  motion  to  suppress,  §  2275. 
Order  suppressing,  §  2276. 
Order  for  commission,  §  2267. 
Stenographer's  certificate,  §  2273. 
Stipulation  to  take,  §  2264. 
Taken  on  notice,  §  2270. 

Consecutive  Sections, 

Affidavit  for  examination  of  witness,  §  2259, 

Affidavit  on  motion  for  commission  to  examine  witness  out  of  state,  §  2260. 

Notice  of  taking  deposition  of  witness,  and  time  and  place  of  examination, 

with  copy  of  affidavit,  §  2261. 
Order  shortening  time  of  notice,  §  2262. 

Notice  of  motion  for  commission  to  examine  witness  out  of  state,  §  2263. 
Stipulation  that  deposition  of  witness  may  be  taken  in  this  state  to  be 

used  on  the  trial,  §  2264. 
Interrogatories  for  issuance  of  commission,  §  2265. 

Cross-interrogatories,  with  proposal  of  additional  commissioner,  S  2266. 
Order  for  commission  to  take  testimony,  §  2267. 
Commission  to  take  testimony,  §  2268, 
Deposition,  §  2269, 

Form  of  deposition  taken  upon  notice,  §  2270. 
Certificate  to  be  attached  to  foregoing,  §  2271. 
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DEPOSITIONS— FORMS  (Continued). 

Certificate  of  notary,  §  2272. 

Certificate  of  stenographer,  §  2273. 

Certificate  of  mailing — Indorsed  on  envelope,  §  2274. 

Notice  of  motion  to  suppress  deposition,  §  2275. 

Order  suppressing  deposition,  §  2276. 

DEPUTY. 

Act  as  officer,  §  3399. 
Constable,  liability  for  acts  of,  §  4919. 
Sheriff,  service  of  summons  by,  §  1060. 
Sheriff,  action  against,  |  3419. 

DESCRIPTION. 

By  lines,  §  6279. 

By  name,  §  6281. 

By  quantity,  §  6277. 

Construed  wrong,  new  trial  granted,  §  1941. 

In  assessment,  §  6719. 

In  ejectment,  §§  6276-6281. 

In  lis  pendens,  §  1109. 

In  kind  and  quantity,  in  assessment,  §  6735. 

In  mechanic's  lien,  §  6042. 

Land  bounded  by  pond,  §  4377. 

Of  bond,  §  4851. 

Of  judgment  in  complaint  on,  §  5588. 

Of  property  in  complaint  in  action  for  taxes,  §  6720. 

Of  land  foreclosed  on,  §  5847. 

Of  premises  in  action  for  use  and  occupation,  §  6641. 

Of  property  converted,  certainty  of,  §§  4070,  4072,  4086,  4093. 

Sufficiency  of,  §  5717. 

Sufficient  in  complaint  for  forcible  entry  and  detainer,  §  6473. 

DESERTED  WIFE. 
Right  to  sue  or  be  sued  alone,  §  518. 

DESERTION. 

As  defense  to  divorce,  §  3666. 
Complaint  for  divorce  on,  §  3604. 
Defined,  §  3603. 

DESIGNATION  OF  PLEADING. 
Not  necessary,  §  87. 

DETAINER. 

See  Forcible  Entry  and  Detainer. 

DETERMINATION. 
See  Decree;  Judgment. 
Of  action  by  dismissal,  §  1476. 
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DEVIATION. 
On  voyage,  what  is,  §  5682. 
From  voyage,  form  of  complaint  for,  §  5691. 

DEVISEES. 
Devise«B  and  assignees,  §§  32''0-3318. 
Ejectment  by,  title  alleged,  §§  6343,  6344, 

DEVISEES— FOSMS. 
Complaint  by,  §  3304. 
Complaint  by  assignee  of,  §  3309. 
Complaint  for  rent,  by  assignee  of,  §  6681. 
Of  covenantee,  complaint  by  against  previous  grantor,  §  581S. 

DILIGENCE. 

See  Negligence. 
In  prosecution  after  filing  lis  pendens,  §  1111. 
To  secure  evidence  must  be  shown,  on  motion  for  new  trial,  {  15M. 

DIRECT  AVERMENT. 
Facts  directly  averred,  §  89. 

DIRECTING  VERDICT. 
In  general,  §  1256. 

DIRECTORS. 

Corporate,  liability  of,  §  3511. 

Form  of  complaint  against,  for  unlawful  dividends  and  tranflfers,  §{  352S, 

3529. 
Of  turnpike  road,  liability  of,  §  3486. 

DISBARMENT. 
Pleadings  must  be  verified  in  proceedings  for,  §  155. 

DISCHARGE. 
From  arrest,  §  2479. 

In  bankruptcy  as  defense  to  action  on  judgment,  |  5629. 
Of  attachment,  §§  2690-2710. 
Of  attachment,  causes  for,  §§  2704-2707. 
Of  debt  by  promise  to  pay,  when,  §  5425. 
Of  employee,  when  permitted,  §§  5195,  5196. 
Of  garnishee,  §  2783. 
Of  prisoner,  authority  for,  i  3432. 
Of  receiver,  i  3121. 

DISCHARGE— FORM& 
Of  attachment,  notice  of  motion,  §§  2804,  2805. 
Order  of  in  habeas  corpi.'/s,  §  2412. 
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DISCLAIMES. 

In  action  to  qniet  title,  f  6214. 

In  ejectment,  effect  of,  {  6395. 

In  foreclosure,  §  5903. 

In  partition,  §  6173. 

Of  contract,  need  not  be  pleaded,  S  4629. 

DISCOVEEY  OE  INSPECTION. 

In  general,  §  2277. 

Affidavit  for,  §  2132. 

Extent  of  inspection  allowed,  §  2278. 

Physical  examination  of  a  party  to  suit,  §  2279. 

Affidavit  to  prove  loss,  §  2280. 

Altered  writing,  §  2281. 

Copies  of  records  as  evidence,  §  2282. 

Foreign  state  records  and  laws,  §  2283. 

Foreign  record,  §  2284. 

Judicial  records,  §  2285. 

Printed  statutes,  §  2286. 

Seal,  impression  of,  §  2287. 

Secondary  evidence — Lost  papers,  §  2288. 

Proof  as  to  loss  of  primary  evidence,  §  2289. 

Secondary  evidence — Possession  of  adverse  party,  §  2290. 

Secondary  evidence — Eecords  and  public  documents,  §  2291. 

Secondary  evidence — Made  by  statute,  §  2292. 

Secondary  evidence — Numerous  accounts,  §  2293. 

Notice  of  motion  for  order  of  inspection,  etc.,  of  books,  doeomenta,  eto.^ 

§  2294. 
Notice  to  produce  papers,  etc.,  on  trial,  §  2295. 
Notice  of  application  for  perpetuation  of  testimony,  §  917. 

DISCEETIONABY  ORDEBS. 

As  to  parties,  transfer,  practice,  §§  1715-1717. 
Non-appealable,  §  1714. 

DISCRETION  OF  COUET. 
Abuse  of,  §  1566. 
As  to  costs  in  injunction,  §  1505. 
As  to  judgment  on  the  pleadings,  §  1452. 
As  to  submitting  special  issues,  §  1129. 
As  to  testimony,  §  1218. 

Consideration  of  on  appeal,  §§  1903,  1905,  1906. 
In  granting  new  trial,  §§  1551,  1601. 
In  imposing  terms  upon  granting  new  trial,  §  1552. 
In  enjoining  trespass,  §  2921. 
In  enforcing  contract,  §  6973. 
In  recalling  witness,  §  1227. 
In  specific  performance,  §  6961. 
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DISCRETION  or  COURT  (Continued). 

In  allowing  amendments,  §  835. 

In  allowance  of  costs,  §  1498. 

In  granting  motions,  §  881. 

In  opening  default,  §  1432. 

On  appeal  to  supreme  court  of  the  United  Statei,  §  Itlh 

On  change  of  venue,  §  990. 

To  appoint  receiver,  §  3084. 

To  grant  specific  performance,  §  6991. 

To  set  aside  report  of  referee,  §  1312. 

DISEASE. 

Charging  one  with  having,  when  libelous,  §  3939. 

Form  of  complaint  for  injury  from  negligent  exposure  to,  §S  4248,  4249. 

DISHONESTY. 

Slander,  as  to,  §  3956. 

DISHONOR. 

Checks,  consideration  of,  §  5306. 

Draft,  allegations  of  third  party  taking  up,  §  5275. 

Draft,  presumption  of,  §  5293. 

Notice  of,  §  5299. 

Payment  after,  §  5303. 

DISMISSAL  AND  NON-SUIT. 

In  general,  §§  1475-1493. 

Action  cannot  be  dismissed  by  plaintiff  in  case  of  cross-complaint  filed,  §  657. 

Appeal  from  judgment  of,  §  1493. 

As  bar,  §  507. 

As  defense,  §  507. 

As  determination  of  action,  §  1476. 

By  consent,  §  1477. 

By  the  court,  §  1478. 

By  plaintiff,  §  1480. 

Effect  of,  §§1482,  1483. 

Effect  of  in  replevin,  §  2545. 

Of  action,  appeal  from  order  of,  §  1702. 

Of  action  annuls  notice  by  lis  pendens,  §  1112. 

Of  action,  rights  of  interveners,  §  1479. 

Of  appeal  from  justice  court,  §§  1966,  1985. 

Of  appeal,  §§  1879-1883. 

Of  certiorari,  §  2013. 

Of  judgment,  defense  of,  §  5596. 

Of  petition  in  intervention,  §  686. 

Of  prosecution,  effect  of,  §  3893. 

Of  quo  warranto,  §  7047. 

Of  writ  of  habeas  corpus,  §  2388. 
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DISMISSAL  AND  NON-SUIT  (Continued). 
Misjoinder  of  parties  is  no  ground  for  nonsuit,  §  279. 
Nonsuit  to  plaintiff,  no  effect  on  intervener,  §  691. 

DISMISSAL  AND  NON-SUIT— FOEMa 

Dismissal  of  appeal,  judgment  of,  §  1990. 
Dismissal,  notice  of  motion  for,  §  936. 

DISSOLUTION. 

Of  injunction,  §§  2985-2997. 

Of  injunction,  damages  allowed,  §§  3008-3012. 

Of  injunction,  form  of  order  of,  §§  3071,  3073. 

Of  partnership,  by  sale  to  stranger,  §  3759. 

Of  partnership  by  death,  rights  of  survivor,  §  3766. 

Of  partnership,  grounds  for,  §§  3745,  3746. 

Of  partnership,  final  judgment  of,  §  3784. 

DISTRIBUTION. 
Of  partnership  assets,  §  3747. 

DIVERSE  CITIZENSHIP. 
As  ground  for  removal  of  cause  to  federal  court.     See  Bemoval  of  Causes. 

DIVERSION  OF  WATER. 

A  nuisance,  when,  §§  4374-4377. 

Enjoined,  §§  2903-2913. 

Form  of  complaint  to  enjoin  as  nuisance,  §§  4421-4425. 

Parties  plaintiff,  §  4383. 

DIVIDED  COURT. 
Rule  in  case  of,  §  888. 

DIVIDENDS. 
Form  of  application  by  receiver  to  pay,  §  3137. 

DIVIDING  CAUSE  OF  ACTION. 
General  rule,  §  218. 

DIVORCE. 
In  General 

Abatement  of  suit  by,  §  518. 
Adulterer  named  and  served,  §  3630. 
Affirmative  defenses,  §  3612. 
Alimony  pendente  lite,  §  3643. 
Alimony  without,  §  3644. 
Annulment  of  marriage,  §§  3618-3627, 
Annulled,  effect  of,  §  3661, 
Appeal  in,  §§  3664,  3665. 
Averments  generally,  §  3642. 
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DIVORCE  (Continued). 

Condonation,  §  3509. 

Connivance  as  defense,  §  3675. 

Conviction  of  felony,  §  3605. 

Cross-complaint,  §  3674. 

Cruelty  defined,  §  3606. 

Custody  of  children,  §§  3660,  3677. 

Decree,  collateral  attack  on,  §  3652. 

Decree,  as  to  common  property,  §  3608. 

Default  not  allowed,  §  3678. 

Defense  of  condonation,  §  3609. 

Defense  of  desertion,  §  3G66. 

Defense  of  recrimination,  §  3594. 

Defense  to  payment  of  alimony,  §  3679. 

Desertion,  §  3603. 

Division  of  property,  §§  3646,  3647. 

Enforcing  foreign  decree  of,  §§  3653, 3654. 

Evidence,  proof,  §§  3655-3658. 

Failure  to  support,  §  3614. 

Foreign,  effect  of,  §  3599. 

Foreign,  when  invalid,  §§  3654-3658. 

Grounds  for,  §  3596. 

Habitual  intemperance  defined,  §  3616. 

Injunction  in,  §  3601. 

Interlocutory  decree,  §§  3648,  3649. 

Insanity  as  defense,  §  3668. 

Insanity  as  ground,  §  3384. 

InsufEcient  causes,  §  3617. 

Joinder  of  counts,  §  3602. 

Judgment  of,  when  operative,  §  1530. 

Jurisdiction  of  person  in,  §§  3628,  3632,  3633. 

Jury  verdict  on,  §  3659. 

Limitations  on  action,  §  3635. 

Modification  of  decree  of,  §  3650. 

Nature  of  action,  §  3592. 

Of  an  incompetent,  §  3384. 

Parties  to  action,  §  3641. 

Parties,  rights  of,  §  3663. 

Recrimination  as  defense,  §  3671. 

Residence,  §  3593, 

Residence  of  wife,  §  3672. 

Second  action  for,  §  3596. 

Single  act  of  violence  not  sufficient,  S  361tg 

Statute  of  limitations  as  to,  §  3669. 

Summons  in,  §  3630. 

Uncertainty,  demurrer  foFT,  §  306. 

Vacating  judgment  of,  §  3651. 

When  new  trial  allowed,  §  3640. 
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DIVORCE  (Continued). 

Willful  neglect,  §  3613. 

Willful  neglect,  allegations  of,  §  3615. 

Consecutive  Sections. 

Nature  of  divorce  action,  §  3592. 

Residence,  §  3593. 

Recrimination,  §  3594. 

Second  action,  §  3595. 

Grounds,  §  3596. 

Adultery  defined,  §  3597. 

Adultery,  how  alleged,  §  3598. 

Foreign  divorces,  §  3599. 

Improper  familiarities,  §  3600. 

Injunction,  §  3601. 

Joinder  of  counts,  §  3602. 

Desertion,  what  is,  §  3603, 

Complaint  in  desertion,  §  3604. 

Divorce  on  ground  of  felony,  §  3605. 

Extreme  cruelty,  what  is,  §  3606. 

Cruelty  pleaded,  §  3607. 

Common  property,  §  3608. 

Condonation,  §  3609. 

Provocation  of  violence,  §  3610. 

Single  act  of  violence,  §  3611. 

Defenses — Affirmative,  §  3612. 

Willful  neglect— Definition  of,  §  3613. 

Charge  of  failure  to  support,  §  3614. 

Allegations  of,  §  3615. 

Habitual  intemperance  defined,  §  3616. 

Causes  by  the  court  deemed  sufficient,  §  3617. 

Annulment  of  marriage — Under  the  California  code,  §  3618t 

Action,  by  whom  brought,  and  when,  §  3619. 

Children  of  annulled  marriage,  §  3620. 

Antenuptial  unchastity,  §  3621. 

Alimony,  §  3622. 

Frauds  which  invalidate,  §  3623. 

Minors — ^Age  of  consent,  §  3624. 

Absence  of  former  husband,  §  3625. 

Return  to  reason,  §  3626. 

Impotence — Medical  examination,  §  3627 

Jurisdiction  of  the  person,  §  3628. 

Pleading  jurisdiction,  §  3629. 

Summons,  §  3630. 

Ne  exeat,  §3631. 

Jurisdiction — Venue,  §  3632. 

Jurisdiction,  §  3633. 

Legitimacy,  §  3634. 
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DIVORCfE  (Continued). 

Limitation  of  action,  §  3635. 

Maintenance,  §  3636. 

Marriage,  averment  of,  §  3637. 

Marriage,  when  void,  §  3638. 

Name  of  adulterer,  §  363&. 

New  trial,  §  3640. 

Parties,  §  3641. 

Averments  generally,  §  3642. 

Alimony  pendente  lite,  §  3643. 

Alimony  without  divorce,  §  3644. 

Permanent  support,  §  3645. 

Division  of  property,  §  3646. 

Common  property,  disposition  of,  §  3647. 

Interlocutory  decree,  §  3648. 

Interlocutory  decree   and  final   judgment,  §  3641. 

Modification  of  judgment,  §  3650. 

Vacating  judgment,  §  3651. 

Collateral  attack,  §  3652. 

Enforcing  a  foreign  judgment,  §  3653. 

Divorce  granted  in  another  state,  when  invalid,  f  3654 

Evidence— Proof,  §  3655. 

Evidence — Presumptions,  §  3656. 

Evidence — Corroboration,  §  3657. 

SuflScient  evidence,  §  3658. 

Verdict  of  jury,  §  3659. 

Custody  of  children,  §  3660. 

Effect  of  judgment  of  nullity,  §  3661, 

Place,  §  3662. 

Rights  of  divorced  parties,  §  3663. 

Appeal,  §  3664. 

Appeal,  effect  of,  §  3665. 

Defense  of  desertion,  §  3666. 

Inhabitancy,  §  3667. 

Defense  of  insanity,  §  3668. 

Limitation,  §  3669. 

Marriage  must  be  denied,  §  3670. 

Eecrimination,  §  3671. 

Eesidence,  §  3672. 

Condonation,  §  3673. 

Cross-complaint,  §  3674. 

Condonation  and  connivance,  §  3675. 

Consent,  §  3676. 

Custody  of  child,  §  3677. 

Default,  §  3678. 

Defenses  to  payment  of  alimony,  5  3679. 
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DIVOKCE— FOEMS. 
In  General. 

Absolute  judgment  of,  §  3707. 
AflBdavit  for  temporary  alimony,  §§  3702,  3703. 
Allegation  of  conduct  endangering  life,  §  3685. 
Allegation  of  adulterous  intercourse,  §§  3681,  3682. 
Complaint,  cruelty,  §  3686. 

Complaint  for  alimony  on  foreign  decree,  §  3701. 
Complaint,  habitual  drunkenness,  §  3690. 
Complaint,  on  ground  of  felony  conviction,  §  36S4. 
Complaint,  on  ground  of  desertion,  §  3683. 
Complaint  on  ground  of  adultery,  §  3680. 
Complaint,  willful  neglect,  §§  3688,3689. 
Cross-complaint,  §  661. 

Decree,  foreign,  for  alimony,  complaint  on,  §  5638. 
Defense  of  condonation,  §  S'^<MX 
Denial  of  adultery,  and  cross-complaint,  §  36&9. 
Final  decree,  §§  3710,  3711. 
Findings  of  fact  in,  §  1190. 
From  bed  and  board,  decree,  §  3708. 
General  denial,  §  3698 
Interlocutory  decree,  5  3709. 

Interlocutory  decree  for  defendant,  on  report  of  court  commissioner,  1 1390. 
Judgment  of  and  division  of  property,  §  3706. 
Order  allowing  suit  money  and  alimony,  §  3705. 
Order  to  show   cause  why  temporary   alimony  be   not   allowed^  §  3704. 

Consecutive  Sections. 

Complaint  for  divorce  on  ground  of  adultery,  §  3680. 

Allegation  of  adulterous  intercourse,  §  3681. 

Allegation  where  name  is  unknown,  §  3682. 

Complaint  on  ground  of  desertion,  §  3683. 

Complaint  on  ground  of  conviction  for  felony,  §  3684. 

Alleging  conduct  making  it  unsafe  to  live  together,  §  3685. 

Complaint  on  ground  of  extreme  cruelty,  §  3686. 

Complaint  for  alimony  without  divorce,  §  3687. 

Complaint  on  ground  of  willful  neglect,  having  ability  to  provide,  §  3688. 

Complaint  on  ground  of  willful  neglect — ^Failure  by  reason  of  idleness,  etc, 

§  3689. 
Complaint  on  ground  of  habitual  drunkenness,  §  3690. 
Complaint  on  ground  of  fraud,  §  3691. 
Complaint  on  ground  of  non-age,  §  3692. 
The  same — By  parent,  §  3693. 

Complaint  on  ground  of  former  husband  or  wife  living,  §  3694. 
Complaint  on  ground  of  lunacy,  §  3695. 
Complaint  on  ground  of  physical  iaeapacity,  §  3696. 
Complaint  to  declare  marriage  void,  8  36^. 
General  denial,  §  3698. 
Denial  of  adultery,  and  cross-complaint,  §  3699. 
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DIVORCE— FORMS    (Continued). 

Condonation,  §  3700. 

Complaint  on  foreign  judgment  for  alimony,  §  3701. 

Affidavit  by  wife  as  plaintiff  in  divorce  action,  for  suit  money,  temporary 

alimony,  etc.,  §  3702. 
Affidavit  of  wife,   as   defendant   in   divorce   action,   for   suit   money,   etc., 

§  3703. 
Order  to  show  caus«,  §  3704. 

Order  for  suit  money,  temporary  alimony,  etc.,  §  3705. 
Judgment  of  divorce  with   final   division   of  property  instead  of  slimony, 

§  3706. 
Judgment  of  absolute  divorce  in  wife's  favor,  §  3707. 
Judgment  of  divorce  from  bed  and  board,  §  3708. 
Interlocutory  decree,  §  3709. 
Final  decree,  §  3710. 
Final  decree — Another  form,  S  3711. 

DOCKET. 
Of  judgment,  9  1371. 

DOCTOS. 

Privileged  communication  of,  §  1207. 

DOCUMENTARY  EVIDENCE. 
See  Evidence. 
Exceptions  to  admission  of,  §  1348. 

DOCUMENTS. 

Notice  to  produce  at  trial,  §  1146. 
Public,  as  evidence,  §  1223. 

DOO— FORMS. 
Complaint  for  keeping  vicious,  §  4315. 

DOLLAR-MABE. 
Use  of  in  assessment-roll,  S  6721. 

DOMICILE. 
As  to  taxation,  §  6722. 

Official  residence  of  defendant  governing  venue,  9  987. 
Of  defendant  determining  venue,  §  988. 

DORMANT  PARTNERS. 
See  Partnership. 

DOUBLE  INSURANCE. 
Effect  of,  i  4739. 
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DOWEI^-FORMS. 

Complaint  for  ejectment  under  right  of,  §  6441. 

DBAPTS. 
Acceptance  of  excused,  §  5312. 
Defined,  §  5267. 

Demand  and  notice,  §§  5290-5292. 
Dishonor  of  presumed,  when,  §  5293. 
Effect  of  part  payment  of,  §  5277. 
Exchange  on,  §  5294. 
Form  of  complaints  on,  §§  5315-5354. 
Form  of  complaint  for  return  of  money  paid  on,  §  514L 
Non-negotiable,  when,  §  5309. 
On  appropriation,  when  due,  §  5304. 
Payment  stopped,  §§  5205,  5296. 
Presentment  of,  §§  5288,  5289. 

DRAINAGE. 
Obstructed^  injunction  against,  §  2906. 

DRAWER  AND  DRAWEE. 

See  Promissory  Notes. 

DRUGGIST— FORMS. 
Complaint  against  for  negligently  putting  up  wrong  drug,  S  4254. 

DRUNKARDS. 
Guardian  for,  §  3385. 

DUE. 

See   Time. 
Time  when  note  is,  §  5397. 
When  debt  on  account  is,  §§  4536,  4540. 
On  demand  when  no  time  mentioned,  §  5298. 

DUE  DILIGENCE. 

See  Negligenoo. 

DUPLICITY. 
See  Complaint. 


Defense  of  on  bond,  §  4965. 


DURESS, 


Defense  of,  on  note,  §  5480. 

Money  had  by,  §  5044. 

Of  wife,  mortgage  foreclosure,  S  5904, 

Plea  of,  form,  §  574. 

What  amounts  to,  §  506. 
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DUTIES. 
On  imposts,  §  6731. 

EARNEST-MONET. 
In  account,  presumptions  as  to,  §  4452. 
Recovery  of,  §§  5103-5105. 

EARNEST-MONEY— FOEMa 
Complaint  for  return  of,  §  5134. 

EASEMENT. 

Assessment  of,  §  6723. 

Defense  of  in  forcible  entry  and  detainer,  §  6505. 

Defense  of  in  trespass,  §  6588. 

Defined,  §  4354. 

In  spring,  reserved  how,  §  4373. 

Land  subject  to,  §  6297. 

Partition  of,  §  6159. 

Right  of  way,  §  4369. 

Specially  pleaded,  §  6400. 

Violation  enjoined,  when,  §  2858. 

EDITOR. 
Form  of,  complaint  by  for  services,  §§  4482,  4483. 

EJECTMENT. 
In  General. 

Abandonment  pleaded,  §  6385. 
Abatement  of  action  by  death,  transfer  of  title,  or  another  action  pending, 

§§  6386-6388. 
Actions  may  be  consolidated,  §  6427. 
Allegation  of  title,  §  6329. 
Allowance  of  rents  and  profits,  §§  6310-6312. 
Based  on  easement,  §  6297. 

Based  on  right  of  possession,  §§  6313,  6417-6422. 
Between  tenants  in  common,  §§  6324,  6325. 
By  agents,  §  6296. 
By  heir  of  devisee,  §  6343. 
Color  of  title  for,  §  6270. 
Costs  in,  §  1502. 
Damages  in,  §  6272. 

Death  of  party  or  transfer  of  title  does  not  abate,  I  59. 
Defenses,  new  matter,  §  6374. 
Defenses,  denials,  §  6373. 
Demurrer  for  ambiguity,  §  33S. 
Description  in  action  of,  §§  6276-628L 
Description  of  land  in,  §  6292. 
Disclaimer,  effect  of,  §  6395. 
Dismissal  of  action  of,  S  1484. 
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EJECTMENT  (Continued). 

Enjoined,  when,  §§  2884-2889,  3044,  C415. 

Entry  and  right  of  possession,  S  62S2. 

Entry  insufficient,  §  6290. 

Essential  averments  in,  §§  6286,  6287. 

Findings  on,  §  1163. 

From  homestead,  §  6401. 

From  mining  claims,  §§  6353-6364. 

From  mortgaged  land,  §  6300. 

From  overflow  lands,  §  6302. 

From  pubUc  land,  §  6309, 

From  street,  §  6291. 

From  train,  pleading  injury,  §  3221. 

Form  of  action,  §  6289, 

Injunction  and  intervention  in,  §§  6293,  6294, 

In  Oregon,  §  6372. 

In  Pennsylvania,  §  6285, 

Intervention  in,  §  687, 

Issue  as  to  cotenancy,  §  6429. 

Joinder  of  causes  in,  §§  214,  6295, 

Joint  and  several  tenancy,  §§  6408,  6422. 

Judgment  in  general,  §§  1375,  6431. 

Landlord  and  tenant,  §§  6406-6412, 

Limitations  on  action  of,  §§  6317,  6392,  6423-6425. 

Must  be  in  name  of  incompetent,  §  3380. 

Nature  of  action,  §  6269, 

On  expired  lease,  §  6320. 

Or  forcible  detainer,  §  6461. 

On  tax  title,  §  6323. 

Ouster  pleaded,  §  6301, 

Parties  plaintiff  in,  in  general,  §§  24,  6283,  6284, 

Parties  defendant  in  action  of,  §  41. 

Possession  of  defendant,  §  6305, 

Purchase  of  adverse  claim,  §  6413. 

Right  of  action  for,  §  24. 

Right  of  personal  representatives,  §  6321. 

Seisin  necessary,  §  6314. 

Separate  answers,  §  6409. 

Set-off  for  improvements,  §§  6406,  6407. 

Substitution  of  grantee  as  party,  §  58. 

Tax  title  pleaded  in  defense,  §  6380. 

Tender  of  purchase  money,  when  necessary,  §  6345. 

Title  terminating,  pending  action,  §§  6326,  638i. 

Title  to  support,  §§  6327-6335. 

Title  vesting  in  third  party,  §  6308. 

Transfer  pending  suit,  §  6378, 

Under  common  law,  §  6423, 
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Use  of  equitable  defense  in,  §5  6414,  6418. 

Under  sale  contract,  §  6034. 
Vendor  against  vendee,  §  6338. 
Verdict  as  to  damages,  conclusive,  §  6430. 
When  lies,  examples  of,  §§  6340-6342. 
When  receiver  may  be  had,  §  6288. 
Writ  of  possession  in,  §  6432. 

Consecutive  Sections. 

Nature  of,  §  6269. 

Color  of  title,  §  6270. 

Conveyance  pending  suit,  §  6271. 

Damages,  §  6272. 

Constructive  possession,  §  6273. 

Deed  as  evidence  of  title,  §  6274. 

Demise,  §  6275. 

Description  of  premises,  §  6276. 

Description — Quantity,  §  6277. 

Description  by  designation,  §  6278, 

Description  by  lines,  §  6279. 

Description  by  indication,  §  6280. 

Description  by  name,  §  6281. 

Entry  and  right  of  possession,  {  6282. 

Parties  plaintiff,  §  6283. 

Parties  defendant,  §  6284. 

Pennsylvania,  §  6285. 
The  complaint,  §  6286. 
Essential  averments,  §  6287. 
Receiver,  §  6288. 
Form  of  action,  §  6289. 
Entry,  insufScient,  §  6290. 

Highways — Streets,  §  6291. 
Identifying  land  in  controversy,  S  6292. 

Injunction,  §  6293. 

Intervention,  §  6294. 

Joinder  of  actions,  §  6295. 

Joint  liability,  §  6296. 

Land  subject  to  easement,  §  62Wt 

Measure  of  relief,  §  6298. 

Mexican  grants,  §  6299. 

Mortgaged  land,  §  6300. 

Ouster,  §  6301. 

Overflowed  lands,  §  6302. 

Owner,  §  6303. 

Possession  by  plaintiff,  §  6304. 

Possession  by  defendant,  §  6305. 

Possession  as  evidence  of  title,  §  6306, 

Possession  as  notice  of  title,  §  6307. 

Property  in  another,  §  6308. 
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EJECTMENT  (Continued). 

Public  lands,  §  6309. 

Bents  and  profits,  §  6310. 

Eents  and  profits — Demand  for,  §  6311. 

Bents  and  profits — Right  to,  §  6312. 

Right  of  possession,  §  6313. 

Seisin  in  fee,  §  6314. 

Settlers  upon  public  land,  §  6315. 

Settler,  complaint  by,  §  6316. 

Statute  of  limitations,  §  6317. 

Title  by  limitation,  §  6318. 

Action  will  not  lie,  §  6319. 

Expired  lease,  §  6320. 

Personal  representatives,  §  6321. 

Possession  by  tenant,  §  6322. 

Tax-title,  §  6323. 

Tenants  in  common,  §  6324. 

Tenants  in  common — Damages,  §  6325. 

Termination  of  plaintiff's  title  pending  suit,  5  8320. 

Title,  §  6327. 

Title  and  prior  possession,  §  6328. 

Title,  allegation  of,  §  6329. 

Title,  equitable,  §  6330. 

Title  derived  through  a  firm,  §  6331. 

Title  by  sheriff's  deed,  §  6332. 

Title  subsequently  acquired,  §  6333. 

Title  under  sheriff's  sale,  §  6334. 

Two  titles,  §  6335. 

United  States  courts,  §  6336. 

Value,  §  6337. 

Vendor  of  land,  §  6338. 

Vermont,  §  6339. 

When  the  action  lies,  §  6340. 

When  action  may  be  maintained,  §  6341. 

When  action  will  not  lie,  §  6342. 

Heir  of  devisee,  §  6343. 

Title,  §  6344. 

Tender  of  price  to  trustee,  §  6345. 

Abandonment,  §  6346. 

Actual  possession,  §  6347. 

Occupation — Constructive  possession,  §  6348. 

Possession  of  part,  §  6349. 

Possession,  extent  of,  §  6350. 

Possession,  insufficient,  §  6351. 

Possessory  act,  §  6352. 

Possession  of  mineral  lands,  §  6353. 

Mineral  lands — Continued,  §  6354. 

Mineral  lands,  location  on,  §  6355. 

Mining  claims — Appropriation  of,  §  6350. 

Mining  claims — Constructive  possession,  §  6357. 
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Mining  claims — Extent  of,  §  6358. 

Mining  claims — How  held,  §  6359. 

Mining  claims — Ownership  of,  §  6360. 

Mining  claims — Possession  of,  §  6361. 

Mining  claims — Sale  of,  §  636?. 

Mining  claims — Verbal  sale  of,  §  6363. 

Mining  regulations,  §  6364. 

Actual  possession,  §  6365. 

Entry  upon  lands,  §  6366. 

Presumption  of  title,  §  6367. 

Prior  possession,  §  6368. 

Prior  claim  to  water,  §  6369. 

Prior  possession  of  grantor,  §  6370. 

Title  by  prior  possession,  §  6371. 

Form  of  ejectment  in  Oregon,  §  6372. 

Defenses — Essential  denials,  §  6373. 

Defense — New  matter,  §  6374. 

Defense — Cross-complaint,  §  6375. 

Defense — Mistake,  §  6376. 

Purchase  by  defendant  in  ejectment,  §  6377. 

Transfer  pending  suit,  §  6378. 

Stare  decisis,  §  6379. 

Tax-title,  §  6380. 

Pleading— Title  in  defendant,  §  6381. 

Title  in  third  person,  §  6382. 

Title  to  part,  §  6383. 

Title  terminated,  §  6384. 

Abandonment,  when  must  be  pleaded,  §  6385. 

Abatement — Another  action  pending,  §  6386. 

Abatement  by  death,  §  6387. 

Abatement  by  transfer  of  property,  §  6388. 
Mexican  grant,  §  6389. 

Mexican  grant — Probate  sale,  §  6390. 

Mexican  grant — Limitation,  §  6391. 

Defense  of  statute  of  limitations,  §  6392. 

Conjunctive  denial,  §  6393. 

Counter-averments,  §  6394. 

Disclaimers,  §  6395. 

Forfeiture,  plea  of,  §  6396. 

Former  recovery,  §  6397. 

Possession  admitted,  §  6398. 

General  issue,  §  6399. 

Grant  of  easement,  §  6400. 

Homestead,  §  6401. 

Misjoinder,  §  6402. 

New  matter,  §  6403. 

Non-tenure,  §  6404. 

Several  defenses,  §  6405. 
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EJECTMENT  (Continued). 

Improvements — Set-off,  §  6406. 

Improvements — Landlord  and  tenant,  §  6407. 

Joint  and  several  tenancy — Oregon  rule,  §  6408. 

Separate  answer,  §  6409. 

Doctrine  of  estoppel,  §  6410. 

Landlord  and  tenant,  §  6411. 

Estoppel,  how  and  when  must  be  pleaded,  §  6412. 

Purchase  of  adverse  claim,  §  6413. 

Character  of  defense — When  may  be  interposed,  §  6414. 

Injunction,  §  6415. 

Equitable  defenses — Must  be  specially  pleaded,  §  6416. 

Adverse  possession,  §  6417. 

Adverse  possession  of  water,  §  6418. 

Consecutive  possession,  §  6419. 

Equitable  title— Trust,  §  6420. 

Essential  allegations  must  be  specially  pleaded,  §  642L 

Possession  as  tenants  in  common,  §  6422. 

Prescription,  §  6423. 

Statute,  how  construed,  §  6424. 

Statute,  how  pleaded,  §  6425. 

Title  by  adverse  possession,  §  6426. 

Consolidation  of  actions,  §  6427, 

Affirmative  defense,  §  6428. 

Issue  as  to  cotenancy,  §  6429. 

Legal  defense — Damages,  §  6430. 

Judgment,  §  6431. 

Execution — Writ  of  possession,  §  6432. 

EJECTMENT— FORMS. 

Complaint  alleging  title  in  fee  simple,  §  6433. 

Complaint  where  damages  and  rents  and  profits  are  claimed,  §  6434. 

Complaint  alleging  title  by  descent,  §  6435. 

Complaint  setting  forth  title  by  devise,  §  6436. 

Complaint  alleging  title  by  possession,  §  6437. 

Complaint  alleging  prior  possession,  §  6438. 

Complaint  by  tenant,  §  6439. 

Complaint — Form  under  the  Oregon  code,  §  6440. 

Complaint — Form  under  New  York  code — By  widow,  for  dower,  §  644L 

Answer  containing  special  demands,  §  6442. 

Denial  of  title,  §  6443. 

Answer  containing  several  defenses,  §  6444. 

Answer,  with  counterclaim  for  improvements,  §  6445. 

Allegation  of  adverse  possession,  avoiding  deed,  §  G446. 

Answer — That  land  which   plaintiff  seeks  to   recover  was  sold  by  him  to 

defendant,  and  by  mistake  not  conveyed  in  deed,  §  6447. 
Lis  pendens,  §§  6116,  6448. 
Judgment  for  plaintiff  in  ejectment,  setting  off  value  of  improvements  and 

taxes  paid,  §  6449. 
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EJECTMENT— FORMS  (Continued). 

Order  setting  off  sums  paid  by  defendant  for  taxes  against  damageB, 

requiring  plaintiff  to  pay  excess  as  condition  of  judgment,  fi  6450. 
Judgment  where  plaintiff's  title  expired  before  trial,  §  6451. 
Writ  of  possession,  §  6452, 
Petition  of  landlord  to  intervene,  §  706. 
Separate  verdicts,  for  improvements,  §  1282. 
Separate  verdict  for  part  of  premises,  §  1283. 
Undertaking  on  appeal  in,  §  1800a. 
Verdict  for  plaintiff  in,  §  1281. 

ELECTION  BETWEEN  COUNTS. 
In  general,  S§  818, 1455. 

ELECTION  BETWEEN  COUNTS— F0BM8. 

Affidavit  for,  §  944. 
Affidavit  on  motion  for,  5  848. 
Notice  of  motion  for,  §§  847,  943. 
Order  for,  S  945. 

ELECTION  JOB  OFFICE. 

Fraud  at,  §  6903. 

Contests. 

In  general,  §§  7020-7027. 
Appealable,  §  1743. 
Continuance  of  trial  in,  §  1136. 
Unnecessary  allegations  in,  §  7033. 

ELECTION  FOR  OFFICE— FORMS. 

Complaint  against  officer  for  refusing  right  to  vote,  §  3453. 
Complaint  of  private  party  on  contest,  §§  7054,  7059. 
Judgment  on  contest,  §§  7062,  7063. 

ELECTION  OF  REMEDIES. 

Breaclx  of  award,  §  4502. 

Conversion  or  assumpsit,  §  4051. 

False  imprisonment  or  malicious  prosecution,  §  3838. 

Rescission  or  affirmation,  §  6877. 

Tort  or  money  had,  S  5054. 

ELEVATORS. 
As  common  carriers,  §  3248. 

EMBEZZLEMENT. 

By  officer,  sufficient  averment  of,  §  3425. 

Of  partnership  funds,  form  complaint  for  dissolution  of,  S  3778, 
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EMINENT  DOMAIN. 
See,  also,  Condemnation. 
Power  of,  generally,  §  6805. 
Nature  of  condemnation  proceedings,  {  6806. 
Jurisdiction,  §  6807. 
Complaint,  §  6808. 
Complaint  or  petition,  §  6809. 
Amendment  of  petition,  §  6810. 
Verification,  §  6811. 
Parties  defendant,  §  6813. 
Answer,  §  6813. 

Matters  of  practice — Generally,  §  6814. 
Joinder  of  proceedings,  §  6815. 
Viewing  premises,  §  6816. 
Conclusiveness  of  judgment,  §  6817. 
Costs,  §  6818. 
Parties  plaintiff — ^Damages,  §  6819. 

EMINENT  DOMAIN— POEMS. 

Lis  pendens — Condemnation  of  land,  §  6820. 
Summons — Eminent  domain,  §  6821. 
Complaint  for  condemnation  of  land,  §  6822. 
Outline  of  judgment  in  condemnation,  §  6823. 
Final  order  of  condemnation,  §  6824. 

EMPLOYER  AND  EMPLOYEE. 

See  Master  and  Servant. 

ENGLISH  LANGUAGE. 
Pleadings  must  be  couched  in,  §  92. 

ENGROSSING  STATEMENT. 
Appeal  statement,  §  1815. 
New  trial  statement,  §  1627. 

ENLARGING  TIME  TO  PLEAD. 

In  general,  5  860. 
Computation  of  time,  S  861. 
More  than  one  extension,  §  862. 
Excessive  extension,  §  863. 
Justice  court,  §  864. 
Costs  and  appeal,  §  865. 
Stipulations,  §  866. 
Order  must  be  made  in  time,  i  867. 
Shortening  time,  §  868. 

ENLARGING  TIME  TO  PLEAD— FORMS. 
Affidavit  for  extension  of  time  to  plead,  pending  delivery  of  copj  of  aeeoant, 
{869. 
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EN1.ARGING  TEME  TO  PLEAD -FORMS  (Continued). 

Order  extending  time  to  plead,  pending  service  of  copy  of  account,  §  870. 
"Notice  of  motion  for  extension  of  time  to  answer,  §  871. 
Affidavit  on  motion  to  enlarge  time  to  plead,  §  872. 
Order  enlarging  time  to  plead,  §  873. 

ENTIKE  AND  SEVEBAL  CAUSES. 

General  rule,  §§  218-222, 

Entire  cause  is  not  divisible,  §  218. 

ENTIEE  CONTRACT. 

Contract  of  «niplo7ment  i»,  §  5197. 

ENTITLING  PLEADINGS. 

Necessity  and  formal  requisites,  §§  87, 102. 

ENTRY. 
See  Forcible  Entry  and  Detainer. 
Of  judgment,  §  1366. 
Of  default,  §  1418. 
Of  judgment  on  nonsuit,  §  1485. 
Of  verdict,  §  1257. 
Of  judgment  by  clerk,  §  1372. 
On  land  in  good  faith,  §  6490. 
On  public  land,  §  6232, 
Eight  of  possession  and,  §  6282, 
Sufficient  for  ejectment,  §  6290, 
Unlawful  and  forcible  entry  distinguished,  §  6466. 

EQUALIZATION. 
Board  of  tax  equalizers,  §  6704. 

EQUITY. 

Attachment  in,  §  2618. 

Conclusiveness  of  decree  in,  §  1518. 

Death  of  party  in  equitable  actions,  abatement,  §  502. 

Demurrer  to  complaint  in  for  not  showing  lack  of  remedy  at  law,  i  SllL 

Enforcement  of  decree  by  execution,  §  2093. 

Equitable  and  legal  remedies  in  same  action,  §  87. 

Equitable  defenses  as  set-off,  when,  §  632. 

Equitable  defense  in  ejectment,  when  may  be  used,  9i  6414,  64141, 

Equitable  liens  versus  judgment  lien,  §  1381. 

Equitable  or  civil  action  of  partition,  §  6127, 

Equitable  relief  for  trespass,  §  6544. 

Equitable  set-off,  when  allowed,  §  632. 

Equitable  title,  pleading  of,  in  ejectment,  S  6420. 

Equities  equal,  defense  of,  §  6244. 

.Toinder  of  actions,  §§  87,215. 

.Jury  in,  §  1157. 

New  trial,  §  1550. 
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EQUITY  (Continued). 

Parties  to  suits  in  equity,  §§  7,  9. 
Pleading  equitable  defenses,  §  482. 
Practice  on  foreclosure,  §  5855. 
Eeply  in,  §  725. 
Trial  by  referee  in,  §  1292. 

EQUITY— rOEM& 
Demurrer,  §  377. 
Equitable  counterclaim,  §  650. 
Interpleader,  §  718. 
Notice  of  motion  to  try  issues  before  jury,  §  1288. 

ERASURE. 

See  Alteration  of  Instrument!. 
ERRORS. 
Appeal  as  remedy,  §  1539. 
Assigned  generally,  §  1909. 

Clerical,  in  writing,  grammar  or  spelling,  not  vital,  §  93. 
Considered  on  appeal,  §§  1886-1916. 
Corrected  on  motion,  §  891. 
Excepted  in  account  stated,  §  4450. 
Exceptions  to,  §§  1346, 1608. 
Harmless,  appeal,  §  1919. 

In  admitting  evidence,  §§  1602, 1603, 1888, 1895, 1911, 
In  assessing  damages,  §  1611. 
In  default  judgment,  how  reviewed,  §  1420. 
In  findings,  §  1607, 
In  instructions,  §§  1245, 1605. 
In  names  of  parties,  how  corrected,  §  106. 
In  records,  how  amended,  §  1869. 
In  verdict,  how  cured,  §  1258. 
Judgment  not  set  aside  for,  §  1540. 
Must  be  excepted  to  at  trial,  §§  1346, 1608. 
Not  ground  for  discharge  on  habeas  corpus,  §  2379. 
Of  law,  §§  1604, 1887. 
Specification  of,  §  1620. 
Specifications  of,  on  motion  for  new  trial,  §  1595. 

ESCAPE  OF  PRISONER. 

As  contempt,  §  3431. 

Definition  of,  §  3435. 

Form  of  complaint  against  sheriff  for  an,  §  3452. 

Voluntary,  §  3440. 

ESCROW. 

See,  also,  Deedi. 
Cancellation  of,  §  3172. 
Form  of  allegation  of  delivery  in,  §  5753. 
Rescinding  fraud,  §  6859. 
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ESSENCE  OF  CONTRACT. 
When  time  is  of,  i  8966. 

ESSENTIAIi  FACTS. 
Defined,  §  98. 
Pleading  only  essential  facts,  §  98. 

ESTATE  CASES. 
Caption  of  pleadings  in,  §  122. 

ESTATES  OF  DECEDENTS. 

See,  sdso.  Executors  and  Administratora. 
Actions  of  torts  by  and  against,  §  3333. 
Action  to  recover  embezzled  property  of,  §  3336. 
Allowance  of  claims  against,  §  3329. 

Claims,  non-presentation  waived  by  failure  to  plead,  §  460. 
Claim  against  an  estate,  demurrer  to  complaint  for  not  alleging  presentatiom, 

§314. 
Costs  in  actions  by  and  against,  §  3338. 
Enforcement  of  judgment  against,  §  5586. 
Forms  of  complaints  by  and  against,  §  3332. 
Funds,  action  on  executor's  bond,  interest  allowed,  §  4950. 
Judgment  against,  how  entered,  §  1532. 
Liability  for  services  of  attorney  for,  §  5154. 
Lien  of  judgment  against  property  of,  §  1383. 
Limitation  of  actions  to  foreclose  mortgages  against,  §  5880. 
Presentation  of  claims  against,  §§  3326,  3327. 
Probate  homestead,  demurrer  in  action  to  annul,  §  350. 
Promissory  notes  held  against,  actions  on,  §  5406. 
Property  of,  conversion  of,  §  4110. 
Property,  taxation  of,  §  6755. 

ESTATES  OF  INSANE  PERSONS 
Saita  against,  when  allowed,  §  3381. 

ESTATES  OF  INSOLVENTS. 

See  Assignments  for  Creditors;  Bankruptcy;  Insolveney. 

ESTOPPEL. 

Bailment,  hirer  of  chattels,  §  3173. 

By  judgment.     See  Judgment. 

By  lapse  of  time,  in  specific  performance,  §  6968. 

By  waiver  of  objections  on  appeal,  §  1910. 

Cannot  remove  defect  of  void  contract,  §  4630. 

Form  of  plea  of,  §  617. 

How  and  when  must  be  pleaded,  S  6412. 

In  action  on  covenant,  §  5770. 

In  actiona  on  undertakings  on  appeal,  §  4852. 
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ESTOPPEL  (Continued). 

In  ejectment,  §§  6308,  6410-6412. 

In  forcible  entry  and  detainer,  §  6516. 

Of  infants,  §  3363. 

Of  mortgagor,  §  5905. 

Of  owner,  street  assessment  lien,  §  6098. 

Of  sureties,  §  4974. 

On  appeal,  §  1891. 

To  appeal,  §  1678. 

To  deny  incorporation,  §§  554,  555. 

To  deny  partnership,  §  3718. 

EVASIVE  DENIALS. 

See  Denial. 

EVICTION. 

Breach  of  covenant,  §§  5758,  5802. 

Defense  of,  in  action  for  rent,  §§  6668,  6670. 

Defense  of  in  action  of  forcible  entry  and  detainer,  §  6507. 

Form  of  allegation  of,  §  5810. 

EVIDENCE. 

See  Depositions;  Discovery;  Witnetsef. 
In  General. 

Admissible  under  general  denial,  §  40&. 
Admissible  under  the  pleadings,  §§  1124-1129. 
Admissibility  in  replevin,  §  2569. 
Admissibility  of,  issue  of  law,  §  1126. 
Adduced  on  trial,  §  1204. 

Amendment  of  pleading  to  conform  to,  §  795. 
Competent,  on  dissolution  of  attachment,  §  2699. 
Conflicting,  rule  of  on  appeal,  §§  1924,  1927. 
Depositions.     See  Depositions. 
Discretion  of  court  as  to  admission  of,  §  1218. 
Errors  in  admission  of,  §§  1602,  1603,  1888,  1895,  1911, 
Exceptions  to  admissibility  of,  how  taken,  §  1347. 
Exceptions  to  for  irrelevancy,  §  1349. 
Exceptions  to,  in  general,  §§  1354,  1837. 
Governed  by  issues,  §  1124. 
In  action,  assault  and  battery,  §  3818. 
In  action  on  bond,  §  2742. 
In  action  for  divorce,  §§  3654-3658. 
In  garnishment,  §§  2787-2790. 
In  actions  for  wrongful  levy,  §  3430. 
In  injunction  trial,  §  2984. 
In  action  to  restrain  ejectment,  §  2885. 
In  action  on  replevin  bond,  §  2586. 
In  action  for  taxes,  §  1697. 
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EVIDENCE  (Continued). 

Impeaching,  no  ground  for  new  trial,  §  1586. 

Insufficient,  exceptions  to,  §  1350. 

Newly  discovered,  ground  for  continuance,  S  1137. 

Newly  discovered  as  ground  for  new  trial,  §§  1583-1589. 

Newly  discovered,  for  new  trial,  must  not  be  cumulative,  S  1585. 

New  trial,  verdict  against  weight  of,  §  1622. 

New  trial,  for  disregard  of,  §  1616. 

Non-appealable  orders  as  to,  §  1720. 

Of  award,  §  4515. 

Of  contempt,  §  2420. 

Of  counterclaim  not  admissible  unless  pleaded,  |  640. 

Of  damages  from  wrongful  injunction,  §  3016. 

Of  damages  from  nuisance,  §  2918. 

Of  fraud,  §  6861a. 

Of  fraud  in  contracting  debt,  §  2460. 

Of  fraud,  over-valuation,  when,  §  4790. 

Of  guaranty,  §  4721. 

Of  incorporation,  §  552. 

Of  judgment,  §§  5606,  5609, 

Of  money  loaned,  §  5076. 

Of  payment  and  acceptance  of  drafts,  §  5313. 

Of  promise  to  marry,  §§  5695,  5696. 

Of  res  adjudicata,  §  1522. 

Of  service  of  summons,  §  1092. 

Of  setting  fire  by  train,  §  4282. 

Of  title,  deed  as,  §  6274. 

Of  title,  possession  as,  §  6306. 

Of  wrongful  attachment,  §  2747. 

Order  of  proof,  §  1228. 

Secondary,  of  lost  papers,  §§  2288-2293. 

Sufficient,  nonsuit,  §  1159. 

Variance  between  answer  and  proof,  §  483. 

Weight  and  admissibility  of,  §§  2788,  2789. 

Weight  and  sufficiency  in  replevin,  §  2570. 

Weight  of,  issue  of  fact,  S  1127. 

What  constitutes,  is  issue  of  law,  §  1126. 

When  party  is  not  bound  by  statements  of  witneai,  S  122€L 

Who  may  give,  §  1211. 

Judicial  Notice. 

As  basis  of  motion,  §  896. 

Of  place  of  service  of  summons,  §  388. 

Of  political  divisions  of  state,  §  680. 

Taken  of  signatures  of  attorneys,  §  1103. 

Presumption. 

Authority  of  attorney  to  appear  in  action,  S  1103 
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EVIDENCE  (Continued). 

Correct  return  of  service  of  summons,  §§  1059,  1090. 

Jurisdiction,  §  969. 

Knowledge,  §  472. 

Payment  from  lapse  of  time  and  pleading  payment,  S  &39^ 

Payment,  demurrer  based  on,  §  355. 

Return  of  sheriff,  §  1090. 

Service  of  summons,  §  1092. 

Burden  of  Proof. 

As  to  consideration,  §  5517. 

As  to  guaranty,  §  4721. 

As  to  delinquent  taxes,  §  6705. 

As  to  -writing  being  a  deed  or  a  mortgage,  §  5835. 

In  forcible  entry  and  detainer,  §  6491. 

In  foreclosure  of  street  assessment  lien,  §  6101. 

In  garnishment,  §§  2787-2790. 

In  malicious  prosecution  action,  S  3897. 

In  quieting  title,  §§  6207,  6254. 

In  quo  warranto,  §  7052. 

In  replevin,  §  2568. 

In  specific  performance,  §  6990. 

Of  altered  writing,  §  5236. 

Of  warranty,  §  4669. 

On  defendant  in  affirmative  pleas,  §  545. 

On  motion  to  dissolve  attachment,  §  2698. 

DoCTimentary. 

Answer  is  not,  §  429. 

Books  of  account,  §  1219. 

Court  records,  §  1224. 

Depositions,  §  2246. 

Inspection  of  books,  §  2277  et  8eq. 

Letters,  §  1222. 

Public  documents,  §  1223. 

Eeeords,  §§  2282-2S85. 

EVIDENCE— FOEMS. 
Copies  of  books  and  papers,  order  for,  §  965. 
Notice  of  application  to  perpetuate,  §  917. 
Notice  to  produce  papers,  §  2295. 
Stipulation  to  admit  documents,  §  1145. 

EVIDENTIAET  FACTS. 

Should  not  be  pleaded,  5  89. 

Testimony,  incompetent  not  made  competent  by  being  pleaded  witboat  ob- 
jection, S  94. 
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EXAMINATION". 

Examination  of  jurort,  5  1197. 

Of  third  person  in  supplementary  proceeding,  §  2125. 

EXCEPTIONS. 
In  General. 

Defined,  and  how  taken,  §§  1345,  1844, 
Form  and  time  for  filing,  §  1356. 
Grounds  for,  §  1353. 
How  taken,  §  1346. 
Must  be  specific,  §  1360. 
Necessity  for,  §§  1358,  1569,  1608. 
Proving,  §  1351. 

Special,  when  necessary,  §  1352. 
Time  to  take,  §  1908. 
To  bail  offered,  §  2488. 
To  depositions,  §  2249. 

To  evidence,  admissibility  of,  §§  1347,  1354,  1837. 
To  evidence,  documentary,  §  1348, 
To  findings,  §§  1186a,  1355,  1357,  1838. 
To  findings  of  referee,  §  1307. 
To  instructions,  §  1839. 

To  instructions,  when  must  be  taken,  §  1359. 
To  insufficient  evidence,  §  1350. 
To  rulings,  §  1840. 
To  sureties  on  appeal,  §  1776. 

Consecutive  Sections. 

In  general,  §  1345. 

Error  in  law,  §  1346. 

Exceptions  to  evidence — Admission  of  evidence,  §  1347. 

Documentary  evidence,  §  1348. 

Irrelevant  testimony,  §  1349. 

Insufficiency  of  evidence,  §  1350. 

Proving  exceptions,  §  1351. 

Special  exception  necessary,  §  1352. 

When  exception  lies,  §  1353, 

Exceptions — Relative  to  matters  of  evidence — Generally,  §  1354. 

Exceptions  to  findings — Defective  findings,  §  1355. 

Form,  time  for  filing,  §  1356. 

Want  of  findings,  §  1357. 

When  necessary,  §  1358, 

Exceptions  to  instructions — Exception  must  be  taken,  9  1359. 

Must  be  specific,  §  1360. 

EXCEPTIONS— r  OEMS. 
To  findings,  §  1194, 
To  report  of  referee,  §  1341. 
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EXCESSIVE  DAMAGES. 

See  Damages. 
Nrff  trial  for,  IS  1609,  1610. 

EXCHANGE. 
Differencec  of,  on  bill  of  exchange,  §  5294. 

EXCLUSIVE  JUBISDICTION. 

See  Jurisdiction. 

EXCUSE. 
See  Defenses. 
Of  sheriff,  5  3436. 
For  default,  §  1441. 
For  non-presentment,  allegation  of,  §  5422. 

EXECUTION. 
In  General. 

Appointment  of  receiver  in  aid  of,  §  2128. 
Coin  in  hand  subject  to  levy,  §  256. 

Contempt  to  disobey  order  in  supplementary  proceeding,  §  2124, 
Creditors'  suit  to  remove  obstruction  in,  §  2170. 
Effect  of  reversal  on  appeal,  §  2068. 
Enforcement  of  decree  in  equity  by,  §  2093. 
Enjoined,  when,  §§  2875-2879,  2886. 
Exemption  a  personal  right,  §  2043. 
Failure  to  return,  action  for,  §  3414. 
For  deficiency  on  sale,  §  2032. 

Fraternal  insurance  money  exempt  from  levy  under,  §  4788. 
Household  furniture  exempt,  §  2044. 
In  ejectment,  §  6432. 
In  suits  against  county,  §  2057. 
Irregular  issuance,  §  2033. 

Issuance  of  necessary  before  creditors'  suit  brought,  §  2152. 
Issuance,  §  2040. 
Levy,  effect  of,  §  2034. 
Levy,  how  made,  §  2035. 
Levy  on  choses  in  action,  §  2054. 
Levy  on  contingent  interests,  §  2057. 
Levy  on  franchises,  §  2059. 
Levy  on  joint  property,  §  2048. 
Levy  on  mining  interests,  §  2060. 
Levy  on  money  in  bank,  §  2050. 
Promissory  note  subject  to,  §  2061. 
Levy  on  partnership  property,  §  2058. 
Levy  on  pledger's  interest,  §  2051. 
Levy  on  property  in  custody  of  law,  §  2053. 
Lands  in  reclamation  district  exempt,  §  2055. 
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EXECTJTION  (Continued). 

Liability  of  sheriff,  §  2049. 

Life  insurance  exempt,  9  2045, 

Not  necessary  before  action  on  appeal  bond,  |  4857. 

Order  to  debtor  not  to  transfer,  S  2122. 

Property  in  third  person,  §  2047. 

Quashing  and  setting  aside,  §  2091. 

Redemption  from  sale,  S9  2075-2081. 

Keturn  conclusive,  §  2038. 

Eeturn,  how  made,  §  2036. 

Sale,  damages  allowed  for  waste  eommitted  after,  9  6628. 

Sale  enjoined,  when,  §§  2S75-2878. 

Sales,  how  conducted,  §§  2062-2071. 

Sale  in  parcels,  §  2069. 

Sale,  resale  of  property,  §  2067. 

Sale,  sheriff's  deed,  requisites,  9  2071, 

Sale,  setting  aside,  §  2070. 

Sale,  void  bond  for,  §9  4933-4935. 

Stayed  in  axition  for  possession  of  leased  premises,  when,  f  6519. 

Stay  of,  9  2039. 

Stay  of  on  filing  new  bond  on  appeal,  §9  1750,  1779,  1787. 

Title  acquired  by  sale,  §9  2072-2074. 

Trial  of  right  of  property,  §§  2082,  2083. 

Teams,  exempt  from  when,  §  2046. 

Who  may  issue,  §  2041. 

Writ  functus  officio,  when,  §  2092. 

Writ  of,  how  issued,  9  2042. 

Writ  of  assistance,  issuance  of,  99  2084-2089 

Wrongful  levy,  9  2090. 

Consecatiye  Sections. 

Enforcement  of  judgment,  §  2031. 

Execution  for  deficiency    on   sale,  §  2038. 

Irregular  issuance,  9  2033. 

Levy,  effect  of,  9  2034. 

Levy,  how  made,  9  2035. 

Return  of  sheriff,  9  2036. 

Return,  amendment  of,  9  2037. 

Eeturn  conclusive,  9  2038. 

Stay  of  execution,  §  2039. 

When  execution  may  issue,  9  2040. 

Who  may  issue,  9  2041. 

Writ,  how  executed,  §  2042. 

Exemption  from  execution  a  personaJ  right,  S  2043. 

Household  furniture,  §  2044. 

Life-insurance  policy,  §  2045. 

Teams,  teamsters,  etc.,  9  2046. 
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EXECUTION  (Continued). 

Property  in  third  person — Estate  in  land,  §  2047. 

Joint  property,  §  2048, 

Liability  of  sheriff,  §  2049. 

Money  in  bank,  §  2050. 

Pledgee,  §  2051. 

Property  in  custody  of  the  law,  S  2052. 

Choses  in  action,  §  2053, 

Eeclamation  district,  §  2054. 

Coin,  §  2055, 

Counties,  suits  against,  §  2056. 

Contingent  interests,  §  2057. 

Partnership  property,  §  2058. 

Franchises,  §  2059. 

Mining  interest,  §  2060. 

Promissory  note,  §  2061. 

Sale  under  execution,  how  conducted,  §  2002. 

Notice  of  sale,  §  2063. 

Order  of  sale  must  issue,  §  2064. 

Enjoining  sale,  §  2065, 

Real  property,  certificate  of  sale,  S  2066. 

Eesale  of  property,  §  2067. 

Reversal  on  appeal,  effect  of,  §  2068. 

Sale  in  parcels,  §  2069. 

Setting  aside  sale,  §  2070. 

Sheriff's  deed,  §  2071. 

Title  acquired  by  sale,  §  2072. 

Title,  character  of,  §  2073. 

Title,  on  what  it  depends,  §  2074. 

Redemption  after  sale — Payments,  how  made,  i  2079. 

Proceedings  on  redemption,  §  2076. 

Sale  of  equity  of  redemption,  §  2077. 

Redemption,  how  effected,  §  2078. 

Subsequent  redemption,  §  2079. 

Who  may  redeem,  §  2080. 

Effect  of  redemption,  §  2081. 

Proceedings  on  trial  of  right  to  property,  §  2082. 

Verdict,  effect  of,  §  2083. 

Writ  of  assistance — When  issued,  §  2084. 

Object  of  writ,  §  2085. 

Power  of  judge  to  grant,  §  2086. 

Proceedings  requisite,  §  2087. 

Setting  aside  writ,  §  2088. 

Who  entitled,  §  2089. 

Wrongful  levy  of  execution,  i  2090. 

Recalling,  quashing,  or  setting  aside  ezeention,  f  209]« 

Execution — When  writ  of  is  functus  oflBcio,  §  2092. 

Enforcement  of  decree  in  equity,  §  2093. 
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EXECUTION  (Continned). 

Supplementary  Proceedinga. 

Death  of  party  pending  supplementary  proceedings,  §  501. 

Supplementary  pro^ceedingg  in  justice 'b  courts,  §  2119. 

In  general,  §  2118. 

Jurisdiction,  §  2119. 

Affidavit,  §  2120. 

Order,  §  2121. 

Order  forbidding  debtor  to  transfer,  §  2122. 

Order  for  payment,  §  2123. 

Contempt,  §  2124. 

Examination  of  third  persons,  §  2125. 

Liability  of  third  parties,  §  2126. 

Satisfaction  of  demand,  §  2127, 

Eeceiver  may  be  appointed,  §  2128. 

Witnesses,  §  2129. 

What  property  may  be  reached,  §  2130. 

Arrest  of  judgment  debtor,  §  2131. 

EXECUTION— FOEMS. 
In  GeneraL 

Execution — General  form,  §  2094. 

Execution  against  the  person,  §  2095. 

Execution     for  the  delivery  of  specific  personal  or  real  property,  §  2098. 

Special  execution  in  foreclosure,  §  2097. 

Special  execution  on  mechanic's  lien  judgment,  §  2098. 

Execution  to  enforce  lien  on  specific  property,  §  2099. 

Execution  to  enforce  judgment  lien  on  logs  and  timber,  §  2100. 

Execution  on  judgment   for   joint    debt    when    some    defendants   were   not 

served,  §  2101. 
Undertaking  of  indemnity  to  sheriff,  §  2102. 
Undertaking  of  party  claiming  property,  §  2102a. 
Writ  of  possession,  §  2103. 

Petition  for  writ  of  assistance  after  execution  sale,  S  2104. 
Notice  of  motion  on  foregoing  petition,  §  2105. 
Order  for  writ  of  assistance,  §  2106. 
Writ  of  assistance,  §  2106a. 

Execution  directing  sale  of  real  property  attached  in  the  action,  S  2107. 
Bond  staying  execution,  §  2108. 

Affidavit  for  issuance  of  execution  on  Sunday,  §  2109. 
Notice  of  sale  on  execution — General  form,  §  2110. 
Sheriff's  certificate  of  redemption  from  execution  sale,  §  2111. 
Return — Execution  satisfied,  §  2112. 
Eeturn — Levy  on  credits,  etc.,  §  2113. 
Eeturn — Sale  of  real  estate,  §  2114. 

Complaint  against   sheriff — For  neglecting  to  return  execution,  §  2115. 
Same — For  neglecting  to  levy,  §  2116. 
Same — For  maliciously  issuing  execution  on  a  paid  judgment,  §  2117. 
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EXECUTION — FORMS  (Continued). 

Against  joint  debtors,  part  not  served,  §  3473. 
Sale,  complaint  to  quiet  title  on,  §  6258. 
Stayed,  bond  for,  on  appeal,  §  1796. 

In  Proceedings  Supplementary  to  Execution. 

Affidavit  for  general  discovery  after  execution  returned  unsatisfied,  §  2132. 

Order  to  appear  and  answer,  based  on  foregoing  affidavit,  §  2133. 

Warrant  of  arrest  of  judgment  debtor,  §  2134. 

Subpoena  for  other  witnesses,  §  2135. 

Affidavit  and  order  for  examination   of  judgment  debtor,  or  of  bailee  or 
debtor  of  judgment  debtor,  §  2136. 

Affidavit  for  order  of  arrest,  §  2137. 

Order  for  appearance  of  debtor,  §  2138. 

Order  for  appearance  of  bailee  or  debtor  of  judgment  debtor,  §  2139. 

Certificate  of  referee,  §  2140. 

Order  that  judgment  debtor  deliver  specific  property,  §  2141. 

Order  appointing  receiver,  §  2142. 

Affidavit  of  non-attendance,    as    a    foundation    for    contempt    proceedings, 
§  2143. 

Affidavit  of  failure  to  deliver  money  or  property,  as  a  foundation  for  con- 
tempt proceedings,  §  2144. 

Attachment   for   contempt   against  judgment   debtor  failing  to   appear   as 
ordered,  §  2145. 

Order  adjudging  debtor  guilty  of  civil  contempt,  §  2146. 

Commitment  thereon,  §  2147. 

EXECUTORS. 
See,  also.  Executors  and  AdministratoraL 

Actions  against  executors,  in  general,  §  38. 

Action  against  for  use  and  occupation,  §  3335. 

Actions  in  tort,  by  and  against,  §  3333. 

As  defendants,  in  general,  §  38. 

As  defendants  in  foreclosure,  §§  5863,  5866. 

Averment  of  representative  capacity,  §  3319. 

Bond,  action  on,  §§  4948,4949. 

Corporation  as,  §§  3321,  3505. 

Costs  in  actions  by  and  against,  §  3338. 

Enjoined  from  distribution  of  assets  of  estate,  §  2954. 

Foreign,  actions  by,  §  3322. 

Liability  on  new  promise,  §  3325. 

Personal  liability  of,  §  3324. 

When  may  sue  and  be  sued  in  his  own  name,  §  3323. 

EXECUTORS— FORMS. 
Affidavit  of  defendant,  for  substitution  of  executor  of  plaintiff  ai  party, 

§76. 
Bond,  action  by  legatee  on,  §  3348. 
Bond,  complaint  on  by  legatee,  §  4999. 
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EXECUTORS— FORMS  (Continaed). 

Complaint  against,  §  3342. 

Complaint  by,  against  railroad  for  death  of  testator,  §  4244. 

Complaint  by  for  partnership  accounting,  §  3779. 

Complaint  by  on  life  policy,  §  4799. 

Executor  of  maker  of  note,  complaint  against,  §  5552. 

Executor  refusing  to  join,  allegation  of,  §  3344. 

Executor  substituted  for  plaintiff,  afSdavit  of  defendant  for,  S  Tfll 

Non-joinder  of,  allegation  of,  §  3345. 

Pleading  set-off,  §  3346. 

Executor,  complaint  by,  §§  3397,  3341. 

EXECUTORS  AND  ADMINISTRATORS. 

Administrators,  as  defendants,  in  general,  §  38. 

Administrators,  plea  of  non-joinder  of,  §  587. 

Administrator  must  be  named  as  such  in  caption  of  pleading,  5  108. 

Demurrer  to  capacity  of  to  sue,  §  2G5a. 

Impotency  of  spouse  no  bar  to  right  to  letters,  §  522. 

May  prosecute  and  defend  suits  begun  before  death,  §  58. 

Special  administrator,  want  of  capacity  to  sue,  raised  by  demarrer,  whem, 

§  265a. 
Essential  averments  of  representative  capacity,  §  3319. 
Illustrations  of  sufficient   and  insufficient   allegations,  §  3320. 
Corporation  as  executor,  trustee,  etc.,  §  3321. 
Action  by  foreign  administrator  or  executor,  §  3322. 

Executor  or  administrator,  when  may  sue  or  be  sued  in  own  name,  5  3323. 
Personal  liability  of  executor,  etc.,  §  3324. 

Action  against  executor  or  administrator  on  new  promise,  §  3325. 
Presentation  of  claims  against  estate,  §  3326. 
The  same — Further  construction  of  California  statutes,  §  3327. 
Claims  that  need  not  be  presented,  §  3328. 
Allowance  and  rejection  of  claims,  §  3329. 

Presentation  of  claim  secured  by  mortgage — In  California,  §  3330. 
Allegation  of  presentation  and  rejection  of  claim,  §  3331. 
Forms  of  complaints — Description  of  party — Capacity — Promise,  f  3331. 
Torts,  actions  on,  §  3333. 
Administrator  with  will  annexed,  §  3334. 
Action  for  use  and  occupation  against  executor,  §  3335. 
To  recover  embezzled  property  of  estate,  §  3336. 
Suit  for  waste,  §  3337. 
Costs,  §  3338. 

EXECUTORS   AND   ADMINISTRATORS— FORMS. 

Complaint  by  an  executor,  §  3339. 

Complaint  by  an  administrator,  §  3340. 

Commencement  of  complaint  by  executor  or  administrator  suing  in  kis  ewm 

right,  !  3341. 
Complaint  against  an  administrator  or  executor,  §  3342. 
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EXECUTORS  AND  ADMINISTRATOES— FORMS  (Continued). 
Petition  by  executor,  administrator,  or  heir  of  deceased  plaintiif^  §  3343. 
Allegation  when  executor  refuses  to  join  in  action,  §  3344. 
iNonjoinder  of  co-executor,  §  3345. 
Answer  of  set-off,  by  executors,  §  3346. 

Order,  bj  consent,    substituting   executors,   without   prejudie*   to    proceed- 
ings already  had,  §  3347. 
Action  by  legatee  on  executor 's  bond,  9  3348. 

EXECUTORY  CONTRACT. 
Of  sale,  §  4611. 
Of  sale,  warranty  onder,  §  4676. 

EXEMPLARY  DAIlIAGESb 
In  general,  I  6539. 
Excessive,  new  trial  for,  §  1610. 
For  assault  of  agent  by  principal,  S  3801. 
For  fraud,  §  6857. 
For  libel,  §  3923. 
For  seduction,  §  4038. 


Of  judgment,  §  5609. 


EXEMPLIFICATION. 
EXEMPTION. 


From  execution,  §§  2043-2047. 

From  inheritance  tax,  §  6728. 

From  liability,  in  insurance  policy,  effect  of,  §  4793. 

From  levy,  fraternal  insurance  money,  §  4788. 

In  replevin,  allegation  of,  §  2589. 

None  from  acts  of  fraud,  §  6854. 

To  sureties  on  injunction  bond,  §  2846. 

EXHIBITS. 
In  pleading  on  contract,  §  224. 
Uncertainty  of,  demurrer  on,  §  309. 

EXONERATION. 
Of  sureties  on  bail  bond,  §§  2490-2493. 

EX  PARTE  CASES. 
Caption  of  pleadings  in,  §i  126, 127. 

EXPECTANCIES. 
Expectancies,  assignment   of,  §  3287. 

EXPRESS  COMPANY. 
Express  company,  limiting  liability,  §  317b. 
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EXPBESS  TBUST. 
Purpose  of,  §  6109. 

£X  BEL  CASES. 
Title  of  cause  in,  §  117. 

Extension  of  time.     See  Time;  Enlarging  Time  to  Plead. 
To  answer,  §§  388,  680. 
On  judgment  lien,  §  1382. 
On  note  as  consideration,  §  5517. 

EXTBADITION. 
Habeas  corpus  available  when,  §  2384. 

EXTRATEERITOBIAL  JURISDICTION. 
Extraterritorial  jurisdiction  of  state  courts,  §  976. 

EXTREME  CRUELTY. 
Defined,  §  3606. 

FACTORS. 

Liability  for  negligent  sales,  §  4294. 

Form  of  complaints  against  for  price  of  goods  s.old,  §§  5066,  5067. 

Of  plaintiff,  set-off  against,  form  of  counterclaim  on,  §  647. 

FACTS. 

Allegations  of,  §  94. 

Allegation  of  facts  by  direct  averment,  §  89. 

Alternative  statement  of  facts  improper,  §  90. 

Appeal  on  question  of,  §  1897. 

Argumentative,  improper,  §  90. 

Findings  of,  conclusive,  when,  §  1166. 

How  found,  §  1164. 

Left  to  inference,  §  1165. 

Must  be  alleged,  action  on  fraud,  §  6890. 

Naked  facts  only,  to  be  pleaded,  §  94. 

Not  implied  from  argumentative  pleading,  §  89. 

Opinion  relating  to,  not  representation,  §  6836. 

Pleading  in  ordinary  and  concise  language,  §  9L 

Stated  in  complaint,  §  188. 

Statement  in  logical  order,  §  88. 

Sufficient  statement  of  in  findings,  §  1182. 

Ultimate  and  probative,  §  4866. 

FALSE  IMPRISONMENT. 
In  General. 

Assault  and,  allegations  of,  §  3808. 
Averment  of,  §  3844. 
Damages  for,  §  3848. 
Defense  to,  §§  3853-3858. 
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FALSE  IMPEISONMENT  (Continued). 

Defined,  §§  3839,  3840. 
Essential,  §  3846. 
Justification,  §§  3854,  3857. 
Liability  of  officer,  §  3843. 
Sufficiency  of  complaint  on,  §  3852. 
Waiver  of  right  to  sue  on,  §  3858. 
Where  and  when  lies,  §§  3847,  3849,  385L 
Who  liable,  §  3849. 

Consecutive  Sections. 

Arrest  without  proof,  §  3835, 

Circumstances  of  arrest,  §  3836. 

Corporation,  §  3837. 

Election  of  remedy,  §  3838. 

False  imprisonment  defined,  §  3839. 

False  imprisonment,  what  it  avoids,  S  3840. 

Malice,  §  3841. 

Principal  and  agent,  §  3842. 

Against  an  officer,  §  3843. 

Sufficient  averment,  §  3844. 

Void  process,  §  3845. 

Want  of  jurisdiction,  §  3846. 

Where  and  when  action  lies,  §  3847, 

Damages,  §  3848. 

Who  liable,  §  3849. 

Special  damage,  §  3850. 

Change  of  venue,  §  3851. 

Sufficiency  of  complaint,  §  3852. 

Defense,  §  3853. 

Pleading  justification,  §  3854. 

General  denial,  §  3855. 

How  pleaded,  §  3856. 

Justification  under  legal  process,  §  3857. 

Waiver  of  right  of  action,  §  3858. 

FALSE  IMPBISONlilENT— FOEMa 

Complaint — Common  form,  §  3859. 
Complaint — Another  form,  §  3860. 
Complaint  for  false  imprisonment  under  order  of  arrest,  void  for  want  of 

jurisdiction,  §  3861. 
Denial  of  arrest,  §  3862. 
Denial  of  want  of  probable  cause,  §  3863. 
Justification  of  arrest  upon  suspicion  of  felony,  §  3864. 
Justification  by  officer  of  arrest  for  breach  of  tlic  peace,  §  3S6o. 
Justification  by  officer  of  arrest   under   criminal   process,  §  osUG. 
Justification  by  officer  of  the  same,  §  3867, 
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FALSE  B£P£ESENTATION& 
FeIm  repre«entatioiii.     See  Fraud. 

FAMHiY  EXPENSES. 
Husband  and  wife  jointlj  liable  for,  S  3542. 

FATHER. 

May  sue  for  geduction,  $§  4028,  4030,  4031. 
Liability  on  apprenticeship,  §  5206. 

FEDEIlAJj  COUET. 

Federal  courts,  motion  for  new  trial  in,  §  1643. 

Pleading  judgments  of  state  courts  in,  §  5594. 

Quo  warranto  in,  S  7043. 

Take  judicial  notice  of  state  laws  and  decisions,  §  55M. 

Transfer  of  causes  to.     See  Bemoval  of  Causes. 

FEES. 
Of  attorney,  measure  of,  §  5165. 
Of  jury,  §  1250. 
Of  sheriff  not  paid,  as  defense  must  be  pleaded,  S  3417fc 

FELONY. 

Conviction  as  ground  for  divorce,  §  3605. 

Form  of,  plea  that  note  was  given  to  compound,  ii  622,  5580. 

FENCE. 

Defective  as  defense  in  trespass,  §  6587. 
Lawful,  trespass,  §  6574. 
Tearing  down  enjoined,  §  2922. 
Tearing  down,  trespass,  §  6555. 

FENCE— FORMS. 

Complaint  for  removing,  §  6596. 

Covenant  to  keep  up,  complaint  for  breach  of,  S  582& 

FERRIES. 

License,  demurrer  in  action  on,  §  324. 
Negligence  of  ferryman,  S  4256. 
Enjoined,  S  2902. 

FICTITIOUS  NAMES. 

For  unknown  defendant,  §  107. 
Eight  to  sue  by,  S  3725. 

FICTITIOUS  NAME— FORMS. 

Notice  of  motion  to  correct,  §  852. 
Order  permitting  correction,  §  854. 


Action  •&,  §§  4908-4910. 
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riDELITY  BONDS. 

See,  also,  Guarantj. 

FUJNQ. 


Amendments,  §§  810,  811. 

Appeal  bond,  §  777. 

Bill  of  exceptions,  §  1829 

Brief  on  appeal,  §  1873. 

Cross-complaint,  §  659. 

Lis  pendens,  §  1108. 

Notice  of  appeal,  §§  1765,  1766. 

Notice  of  appeal  from  justice  court,  §  1973. 

Statement  on  appeal,  §§  1599,  1600,  1810. 

Transcript  on  appeal,  §  1845. 

FINAL  JUDGMENT  OE  OBDEB. 

Decree  in  partition,  contents  of,  §  6181. 

Decree  in  partition  provides  for  coats,  §  6177. 

Judgment,  what  is,  §  1363. 

Judgment,  partnership  dissolution,  §  3784. 

Final  order  of  condemnation,  form  of,  §  6824. 

Order  of  dismissal  for  non-payment  of  redemption  monaj,  form  of,  {  7019. 

FINDINGS. 

Amendment  of,  §  1186. 

Appeal  for  error  in,  §§  1898,  1900,  1912,  1936. 

As  to  contract,  §  1161. 

As  to  jurisdiction,  §  1173. 

As  to  deposit  of  money,  §  1175. 

Ab  to  fraud,  §  1170. 

As  to  membership  in  company,  §  1174. 

As  to  note,  §  1176. 

As  to  payment,  §  1176. 

By  court,  time  to  file,  §  1160. 

By  inference,  §  1165. 

Conclusions  of  law,  when,  §  1176. 

Conclusiveness  of,  §  1166. 

Construction  of,  §  1187. 

Contrary  to  admissions  in  pleadings,  S  1167, 

Contrary  to  stipulation,  §  1168. 

Error  in,  §  1607. 

Exception  for  want  of,  §  1357. 

Exceptions  to,  §§  1186a,  1355. 

Exceptions,  necessity,  §  1358. 

General  and  special,  §  1171, 

How  made,  §  1164. 

Inconsistent,  §  1179. 

In  replevin,  §  2577. 
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FINDINGS  (Continued). 

In  trial  without  jury,  §  1172. 

Necessity  for,  §  1169. 

Practice  as  to,  §  1178. 

Of  referee,  §§  1304,  1305. 

Of  referee,  exceptions  to,  §  1307. 

On  contract,  §  1161. 

On  conversion,  §  1162. 

On  ejectment,  §  1163. 

Presumptions  as  to,  §  1180. 

Separate  statements  in,  §  1181. 

Set  out  in  transcript,  §  1850. 

Sufficient  statements  in,  §  1182. 

Test  of  sufficiency  of,  §  1183. 

Waiver  of,  §  1185. 

Want  of,  exceptions  for,  §  1357. 

FINDINGS— FORMS. 
Of  court  upon  submission  of  controversy,  §  2356. 
Request  for,  §  1193. 
Exceptions  to,  §  1194. 
General  form,  §  1189. 
In  action  on  promissory  note,  §  1192. 
In  divorce,  §  1190. 
In  action  to  quiet  title,  §  1191. 
Notice  of  filing  of,  §  1195. 
Petition  to  am«nd  judgment  to  conform  to,  §  1544. 

FINE. 
Imposed  in  quo  warranto  judgment,  §  7053. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Set  by  trains,  §§  4281,  4282. 

Form  of  complaint  for  negligently  setting,  §§  4312,  4313. 


Enjoined,  §  2901, 


FISH-TRAP. 
FIXTURES. 


Action  for  removal,  §  345. 

Conversion  of,  §  4098 

Issue  of  fact,  §  1127. 

Removed  from  mortgaged  premises,  §  5877. 

FIXTURES— FORMa 
Removal  of,  enjoining,  §  3036. 
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FLUME. 
ABsessment  of,  §  6724. 

FOECIBLE  ENTRY  AND  DETADJEB. 

In  GeneraL 

Abstract  of  title,  pleading  of,  §  6614. 

Action  of,  defined,  §  6453. 

Action  by  agent,  §  6485. 

Actual  possession  necessary,  §§  6463-6465. 

Allegations  of  complaint  in,  §§  6470-6477. 

Allowance  of  rents  and  profits,  §§  6497,  6499. 

Appeal  from  judgment  in,  §  6520. 

Arrest  of  defendant,  §  6486. 

Change  of  parties  in  action  of,  §  6481. 

Compared  with  ejectment,  §  6461. 

Compared  with  trespass,  §  6460. 

Damages  for,  §§  6489,  6492. 

Defenses  of  easement,  eviction,  erroneous  entry,  etc.,  §§  6505-6507. 

Defense  of  confession  and  avoidance,  §  6513. 

Defenses  of  possession  and  termination  of  title,  §§  6616,  6517. 

Defenses  sufficient  and  insufficient,  §§  6509,  6510. 

Forcible  entry  defined,  §§  6455,  6487. 

Form  of  summons  in,  §  1052. 

Forcible  entry  as  gist  of  action,  §  6457. 

.Judgment  in  action  of,  §  6518. 

Jurisdiction  of  actions  in,  §  6468. 

Landlord  against  tenant,  §§  6482-6485. 

Limitations  on  actions  in,  §  6469. 

Parties  plaintiff  and  defendant  in,  §§  6479,  6480. 

Proof  necessary,  §  6491. 

Procedure  in  California,  §  6467. 

Separately  pleaded,  §  6472. 

Summons  in,  §  6478. 

Title  immaterial,  §  6512. 

Unlawful    entry,   forcible    detainer    and   anlawfal   detainer,    distingvislied, 

§  6466. 
Unlawful  detainer,  §§  6453-6520. 
When  enjoined,  §  6458. 
Writ  of  restitution,  in,  §  6498. 

Consecutive  Sections. 

Action — Character  of,  §  6453. 

Constitutionality,  §  6454. 

Forcible  entry  defined,  §  6455. 

Forcible  entry  and  detainer — Who  liable,  8  6456. 

Gist  of  action,  §  6457. 

P.P.F.,  Vol.  IV— 25» 
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FOEOIBLE  ENTET  AND  DETAINEE  (Continued). 

Injunction,  §  6458. 

Force,  §  6459. 

Trespass  compared,  §  6460. 

Forcible  detainer  versus  ejectment,  §  6461. 

Unlawful  entry,  §  6462. 

Actual  possession,  §  6463. 

Possession  essential — Right  to  protect,  §  6464. 

Actual  possession — Occupation  of  premises,  §  6465. 

Joinder  of  and  distinction  between  causes  of  action,  §  6466. 

Proceedings  under  California  statute,  §  6467. 

Jurisdiction,  §  6468. 

Limitations,  §  6469. 

The  complaint,  §  6470. 

Allegations  of  complaint  construed,  §  6471. 

Separate  statement  of  causes  of  action,  §  6472. 

Allegations  of  complaint  construed — Description,  S  6473. 

The  same — Possession,  averment  of,  §  6474. 

Pleading — Conclusions  of  law,  §  6475. 

The  same — Eeply  unnecessary,  §  6476. 

Amendment  of  complaint,  §  6477. 

The  summons,  §  6478. 

Parties  plaintiff,  §  6479. 

Parties  defendant,  §  6480. 

Change  of  parties,  §  6481. 

Parties — Landlord  and  tenant,  §  6482. 

Relation  of  landlord  and  tenant,  §  6483. 

Repairs — Duty  of  tenant,  §  6484. 

Principal  and  agent,  §  6485. 

Arrest  of  defendant,  §  6486. 

Circumstances  of  terror,  §  6487. 

Construction  of  statute,  §  6488. 

Damages,  §  6489. 

Entry  in  good  faith,  §  6490. 

Showing  required  of  plaintiff  or  defendant  npon  trial,  |  6491 

Damages,  §  6492. 

Demand  of  rent  and  for  delivery  of  possession,  S  6493. 

Entry,  how  made,  §  6494. 

Notice  to  quit,  §  6495. 

Notice  and  demand,  §  6496. 

Rents  and  profits,  §  6497. 

Restitution,  writ  of,  §  6498. 

Rent,  §  6499. 

Reversal  of  judgment,  §  6500. 

Tenant  at  will,  §  6501. 

Tenancy  for  years,  §  6502. 

Term,  expiration  of,  §  6503. 

Tenant,  liability,  rights,  and  dnties  of,  f  650ii 

Easement,  i  6505. 
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FOBCTBLE  ENTBY  AND  DETAINEB  (Cemtiniied). 

Defense— Entry  under  law,  i  6506. 

Defense — Eviction,  §  6507. 

General  denial,  §  6508. 

Insufficient  defense,  §  6509. 

Sufficient  defense,  §  6510. 

Leave  and  license,  §  6511. 

Defense — Bight  of  possession,  §  6512. 

Confession  and  avoidance,  S  6513. 

Abstract  of  title,  §  6514. 

Estoppel,  §  6515. 

Title  terminated,  S  6516. 

Claim  to  and  possession  of,  §  6517. 

The  judgment,  §  6518. 

Execution  stayed  for  five  days,  §  6519. 

Appeal,  §  6520. 

F0BCIBIJ5  ENTBY  AND  DETAINEE— FOBMS 

Complaint — For  forcible  entry,  §  6521. 

Complaint — For  forcible  entry  and  forcible  detainer,  §  6522. 

Complaint — For  forcible  detainer,  under  subdivision   1   of   section  1160   of 

the  California  Code  of  Civil  Procedure,  §  6523. 
Complaint — For  forcible  detainer,  under  the  second  clause  of  section  1160 

of  the  California  Code  of  Civil  Procedure,  §  6524. 
Complaint — Unlawful  detainer — Holding  over  after  rent  due,  §  6525. 
Complaint — For  holding  over  after  expiration  of  term,  §  6526. 
Answer — For  forcible  entry  and  detainer,  §  6527. 

Summons  in  forcible  entry  and  forcible  and  unlawful  detainer,  §  6528. 
Notice  to  pay  rent  or  quit,  §  6529. 
Judgment  in  unlawful  detainer,  §  6530. 
Judgment  in  forcible  entry  and  detainer,  §  6531. 
Writ  of  restitution — Forcible  entry  and  unlawful  detainer,  §  6532. 

FOBECLOSUBE. 

Accounting  and  redemption,  §  5890. 

Allowance  of  attorney  fees  upon,  §  5840. 

Appointment  of  commissioner,  §  5928. 

Attorney  fee,  when  allowed,  §  5997. 

Chattel  mortgages,  §§  59S0-6000. 

Chattel  mortgage,  allegations,  §§  5992-5904. 

Chattel  mortgage  jurisdiction,  §  5991. 

Chattel  mortgage,  receiver  appointed,  when,  i  509ft> 

Chattel  mortgage,  redemption  from,  §  5999. 

Complaint,  surplusage  in  rejected,  §  5865 

Cross-complaint,  §§5917,  5918. 

Decree,  §§  5930,  5931. 

Decree,  contents,  §  1527. 

Decree,  enforced  upon  what  property,  §§  5851,  5858. 
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rOEECLOSURE  (Continued). 

Default  decree,  §  5886. 

Deficiency  judgment,  §  5932. 

Demand  not  necessary,  §  5846. 

Deposit  in  court  of  surplus  remaining,  5  3145. 

Equity  practice,  §  5855. 

Homestead,  §  5909. 

Injunction  against,  §§  5868,  5995. 

Joinder  of  parties  and  causes,  §  5857. 

Judgment  on  pleadings,  §  5929. 

Liability  of  grantee,  §  5884. 

Liens,  joinder  of  parties  and  claims  in,  §  6063. 

Liens  of  mechanics  and  materialmen,  §§  6037-6080. 

Lien  of  mechanic,  intervention  in,  §  6059. 

Liens  subsequent  to  mortgage,  §  5898. 

Lien  of  deficiency  judgment,  when  attaches,  §  5873. 

Manner  of,  §  5848. 

Mechanic 's  lien,  jurisdiction,  §  6045. 

Mechanic's  lien,  attorney  fee  not  allowable,  §  6078. 

Mechanic's  and  materialman's  liens,  limitations  on  action,  §  6048. 

Mechanic's  and  materialman's  lien,    judgment    in,    when    personal,  S 3  0079, 

6080. 
Mortgage  against  estates,  §§  5862,  5863,  5866. 
Mortgages,  defenses,  §§  5899-5925. 
Mortgage,  liability  of  vendee  of  premises,  §  5844. 
Mortgage  on  land  of  bankrupt,  after  permission  of  court,  §  5849. 
Mortgages  on  real  property,  §§  5830-5952. 
Mortgage  on  real  estate,  jurisdiction  on,  §  5854. 
Mortgage  on  real  property,  receiver  allowed,  when,  §  5867. 
Mortgage,  rights  of  third  parties,  §  5845. 

Mortgage,  supplemental  and  substituted  parties  in,  §§  5860,  5861. 
Mortgage,  tax  title  as  defense,  §  5921. 
Notice  of  sale,  §§  5933,  5934. 
On  estate  of  deceased  partner,  §§  5862,  5866. 
Pledges,  §§  6006-602L 

Relief  from  erroneous  personal  judgment  in,  §  1528. 
Eents  and  profits,  §  5943. 
Bight  to,  on  deed  and  defeasance,  §  6115. 
Sale,  §  5872. 

Sale,  certificate  of,  §  5942. 
Sale,  conduct  of,  §§  5935,  5936. 
Sale  of  part,  §  5016. 
Sale,  title  acquired,  §  5939. 
Sale  void,  when,  §  5940. 
Sale  without  notice,  §  5937. 
Street  assessment  liens,  §§  6086-6104. 
Street  assessment  lien,  allegations  on,  §  6090. 
Street  assessment  lien,  burden  of  proof,  §  6101. 
Street  auessment,  answer  in,  §  6096. 
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FORECLOSURE  (Continued). 

Street  assessment  lien,  collateral  attack  on,  §  6091. 

Street  assessment  lien,  decree  of,  §  6102. 

Street  assessment  lien,  estoppel  of  owner,  §  6098. 

Street  assessment  lien,  limitations  on  action,  §  6088. 

Street  assessment  lien,  parties  to,  §  60S9. 

Street  assessment  lien,  sale  under,  §  6103. 

Street  assessment  lien,  title  acquired  at  sale  under,  §  6104. 

Strict,  when,  §  6116. 

Sufficient  allegation  of  interest  of  third  parties,  §  5869. 

Sufficient  description,  §  5847. 

Third  parties  in,  §  5887. 

Trial  of  issues  on,  §  5926. 

Under  trust  deed,  §§  6107-6125. 

Vendor's  lien,  §§  6022-6036. 

Vendor's  lien,  allegations  on,  §  6028. 

Vendor's  lien,  jurisdiction  of  action,  §  6030. 

Vendor's  lien,  parties  to,  §  6025. 

Vendor's  lien,  decree  of,  §  6033, 

Waiver  of  right  of,  §  5889. 

Waste  restrained,  §  5944. 

Wrongful,  damages  for,  §  6000. 

Chattel  mortgages,  forms,  §§  6001-6005. 

Decree  of,  general,  §§  1391,  5074. 

Judgment  of  strict  foreclosure,  §  1398. 

Lis  pendens  in,  §  1119. 

Mechanics'  liens,  complaints  for,  §§  6081-6083. 

Mechanics'  liens,  judgments  of,  §§  6084,  6085. 

Mortgage,  notice  of  motion  for  reference  to  obtain  surplus  money,  §  1337. 

Mortgages  on  real  property,  lis  pendens,  §  5953. 

Mortgages  on  real  property,    answers   in,  §§  5966-5972. 

Mortgages  on  real  property,  complaints,  §§  5954-5965. 

Mortgages  on  real  property,  judgments,  §§  5973,  5974. 

Order  appointing  receiver,  §  3128. 

Pledge,  complaint  on,  §  6019. 

Referee's  report  as  to  surplus  money  on  sale  under,  §  1339. 

Special  writ  of  execution,  §  2097. 

Street  assessment  lien,  complaint  on,  §§  6105,  6106. 

FOREIGN. 

Administrator,  action  by,  §  3322. 

Corporation,  assessment  of,  §  6725. 

Corporation,  rights  and  liabilities  of,  §§  3475,  3476. 

Corporation,  enjoined,  when,  §  2862. 

Debts,  attachment  of,  §  2639. 

Divorces,  §  3599. 

Insurance  company,  compliance  with  statutes,  §  4770. 

Judgment,  allegations  on,  §§  5589,  5605,  5616,  5617. 

Judgments,  effect  of,  §  5614. 
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FOREIGN.  (Continued). 

Judgment  secured  by  fraud,  defense  of,  §5  5598,  5599. 

Lan^age,  instrument  in,  how  pleaded,  §  5242. 

Law,  issue  of  fact,  §  1127. 

Eecords,  as  evidence,  §§  2283,  2284. 

State,  want  of  capacity  te  sue  raised  by  demurrer,  S  261, 

Statutes,  how  pleaded,  §  5631. 

Usury  law,  as  defense,  how  pleaded,  §  5504. 

rOErEITUEB. 

Of  lease,  §§  6642,  6667,  6672. 
Plea  of,  §  6396. 
Title  to  realty,  §  5018. 
Under  statute,  §  5014. 
Waiver  by  landlord,  §  5793. 

FOBMAL  FABTS  OF  FLEADINaS. 

Introduction,  §  101. 

Caption,  §  102. 

Name  of  court,  §  103. 

Venue,  §  104. 

Names  of  parties,  §  105. 

Mistakes  in  names,  §  106. 

Fictitious  names,  §  107. 

Suits  by  or  against  corporations,  5  108. 

Commencement,  §  109. 

Prayer,  §  110. 

Prayer  for  specific  and  general  relief,  §  111. 

Prayer  for  legal  and  equitable  relief,  §  112. 

Inconsistent  prayer,  §  113. 

FORMAL   PARTS   OF   PLEADINGS— FORM& 

Caption — Title  of  cause,  §  114. 

Title  of  cause  where  some  of  the  parties  are  unknown,  §  115, 

Title  of  cause  by  or  against  corporation,  §  116. 

The  state  on  the  relation  of  an  individual,  §  117. 

By  guardian  ad  litem,  §  118. 

By  assignee  for  creditors,  §  119. 

By  and  against  national  banks,  §  120. 

By  an  officer  of  the  state,  §  121. 

Caption  of  paper  used  in  probate  proceedings — Decedent's  estate,  i  122. 

The  same — Minor's  estate,  §  123. 

The  same — Insane  person's  estate,  §  124. 

Caption  of  papers  used  in  insolvency  proceedings,  §  125. 

Caption  of  papers  on  habeas  corpus,  §  126. 

Caption  of  papers  on  disbarment  of  an  attorney,  S  127. 

Caption  of  papers  used  in  other  courts,  §  128. 
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FORMAL  PARTS  OF  P~EADINGS— FORMS  (Continned). 

Caption  of  papers  used  in  justices'  courts,  §  129. 

Title  and  commencement,  S  130. 

Commencement — By  on«  suing  for  himself  and  others,  §  13L 

Conclusion  of  complaint,  §  132. 

Form  of  complaint — Complete,  §  133. 

Amended  complaint — Commencement,  §  134. 

Formal  parts  of  defendant's  pleadings — Commencement  of  demurrer,  5  135. 

Form  of  answer,  §  136. 

Commencement  of  answer  by  defendant  sued  by  a  wrong  name,  §  13T. 

Commencement  of  answer  by  an  infant,  §  138. 

Commencement  of  answer  by  an  insane  person,  §  139. 

Commencement  of  answer  by  husband  and  wife,  §  140. 

Commencement  of  separate  answer  of  defendant,  §  14L 

Forms  of  petitions — Petition  to  the  court,  §  142. 

Petition  to  a  judge,  §  143. 

Order  of  a  court  in  an  action,  §  144. 

Caption,  commencement,  and  conclusion  of  affidavits,  S  145, 

Jurat,  where  deponent  is  blind  or  illiterate,  §  146. 

Jurat,  where  deponent  is  a  foreigner,  §  147. 

Clerk's  certificate  to  copy  of  complaint,  S  148 

Certificate  of  clerk  to  affidavit,  §  149. 


As  bar.    See  Judgment. 


FORMER  JUDGMENT. 

FORMS  OF  ACTION. 
See  Action. 
Abolished.  §§  2,  87,  93. 
Division  of  judicial  remedies,  §  2. 

FORTHWITH. 

Forthwith,  definition  of,  §  1077. 

FORWARDERS. 

Carriers  as,  §  3241. 
Not  insurers,  §  4264. 

FRANCHISE. 
Defined,  §  7024. 

Demurrer  to  complaint  for  injunction  against  interfering  with,  9  358. 
Levy  of  execution  on,  §  2059. 
Tax  on,  remedy  at  law  and  equity,  §  6767. 
Usurpation  of,  §§  7023,  7024,  7031-7033. 

FRANCHISE— FORMa 

Street  railway,  complaint  to  forfeit,  §  7058. 
Town,  complaint  by  taxpayer,  to  vacate,  §  7060, 
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FEATERNAI.  INSUEANCE. 

In  genera!,  55  4780-4788. 

Insurance,  suspension  and  expulsion  of  members,  §  4784. 

FBATEBNAIi  INSTniANCE— FOEMS. 

Insurance  society,  form  of  answer  by,  §  4832. 
Insurance  certificate,  complaint  on,  §  4805. 

FRAUD. 
In  General 

Actions  for  fraud  and  mistake,  §§  6825-6921. 
Act  of  legislature  not  subject  to,  §  6850. 
Actual,  issue  of  fact,  §  1127. 
Affidavit  for  arrest  on  ground  of,  §  2468. 
Allegations  of  complaint,  §§  6886,  6887. 
Allegation  of  not  proper  on  breach  of  warranty,  §  4677. 
Alleged  in  action  on  note,  §§  5507-5511. 
Ambiguous  averments  of,  §  6895. 
As  defense,  §  516. 
As  ground  for  arrest,  §§  2452,  2456. 
Assignment  of,  §  6828. 
Attachment  for,  §  2625. 
At  election,  §  6903. 
Averment  of,  §§6886,  6887. 
Averment  of  restitution,  §  6893. 
By  agent,  §§6849,  6851. 
By-bidding,  §  6S52. 
By  concealment,  §  6841. 
Complaint  for  arrest  for,  §  2464. 
Condonation  of,  §  6882. 
Constructive  and  actual,  §§  6826,  6827. 
Default  by,  §  1438. 

Dissolution  of  partnership  for,  §  3765. 
Damage  from,  §  6844. 
Defined,  §  6825. 
Essential  allegations,  §  517. 
Facts  must  be  alleged,  §§  6890,  689L 
Findings  of  fact  as  to,  §  1170. 
Fraudulent  intent,  §  6833. 
Fraudulent  representations,  §  6834. 
General  denial  of,  §  425. 
How  alleged,  §  6884. 

In  confession  of  judgment,  several  judgments,  §  1468. 
In  securing  judgment,  defense  of,  in  action  on  judgment,  SS  5598,5599. 
In  insurance,  evidence  of,  §  4790. 
In  sale  under  trust  deed,  remedy  for,  §  6124. 
Joint  liability  of  partners,  §  50. 
Judgment  obtained  by,  relief  from,  §  1538. 
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FRAUD  (Continued). 

Jurisdiction  as  to  actions  on,  §  6871, 

Knowledge  and  intent,  §  6889. 

Knowledge  of  plaintiff,  §  6842. 

Limitation  of  action  on,  §§  6870,  6897. 

Means  of  knowledge,  §  6829. 

Must  be  pleaded,  §  5100. 

No  exemptions  from,  §  6854. 

Of  creditors,  transfer  in,  §  6904. 

Of  partner,  §  6858. 

Of  vendor,  injunction  on  account  of,  §  2952. 

Or  mistake,  proof  of,  §§  6901,  6902. 

Parties  defendant  in  action  on,  §  40. 

Principal's  liability  for  agent's  fraud,  §  51. 

Question  of  not  tried  in  partition  suit,  §  615(k 

Eeply  to  plea  of,  §  737. 

Relief  from,  §§  6840,  6878. 

Representations  as  to  value,  §§  6837,  6838. 

Return  of  purchase  money,  §  6879. 

Set  up  in  reply,  §  746. 

Upon  court,  §  6883. 

Vitiating  contract  of  marriage,  §  3623. 

When  issue  of  law,  §  1126. 

When  consummated,  §  6845. 

Will  prevent  injunction  in  equity,  §  6861. 

Writing  made  with  intent,  §  683L 

Consecutive  Sections. 

Defined,  §  6825. 

Constructive  fraud,  §  6826. 

Actual  fraud,  §  6827. 

Assignment,  §  6828. 

Relief — Means  of  knowledge,  §  6829. 

Indentures  of  apprenticeship,  §  6830, 

Instruments  made  with  intent,  etc.,  §  6831. 

Involuntary  trust  resulting  from  fraud,  §  6832. 

Fraudulent  intent,  §  6833. 

Fraudulent  representations,  §  6834. 

False  representations,  §  6835, 

Opinion  or  fact,  §  6836. 

Representation  as  to  value,  §  6837. 

IVaudulent  representations  of  value,  §  6838. 

False  recommendation,  §  6839. 

Belief  of  plaintiff,  §  6840. 

Fraudulent  concealment,  §  6841, 

Knowledge  of  plaintiff,  §  6842. 

Mistake  of  fact,  §  6843, 

Damage  from  fraud,  §  6844. 

Fraud,  when  consummated,  §  6845. 

Fraudulent  deed,  §  6846. 
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FRAUD  (Continuea;. 

Reformation  of  deed,  §  6847. 

Reformation  of  contract,  §  6848. 

Act  of  agent,  §  6849. 

Act  of  legislature — Fraud,  |  (5850. 

Act  of  attorney,  §  6851. 

By-bidding,  §  6852. 

Consideration,  §  6853. 

Contract  to  exempt  from  liability,  §  6854. 

Contract  not  in  writing  through  fraud,  §  6855. 

Conveyance  by  corporation,  §  6856. 

Damages — Exemplary,  §  6857. 

Fraud  of  partner,  §  6858. 

Deed  in  escrow,  §  6859. 

Demand,  §  6860. 

Equity — Injunction,  §  6861. 

Evidence,  §  6861a. 

Patent  to  land,  §  6862. 

Patent  to  land — ^Form  of  complaint,  §  6863. 

Fraudulent  account,  §  6864. 

Fraudulent  note,  §  6865. 

Fraudulent  sale,  §  6866. 

Sale  under  warranty,  §  6867. 

Title  does  not  pass,  §  6868. 

Sale  by  wife,  §  6869. 

Statute  of  limitations,  §  6870. 

Jurisdiction,  §  6871. 

Mistake,  §  6872. 

Mistake  of  law,  §  6873. 

Misapplication  of  money,  §  6874. 

Legal  remedy  mu&t  be  exhausted,  §  6875. 

When  action  lies,  §  6876. 

Election  of  remedy — Rescission  or  affirmation,  §  6877, 

Relief  from  fraud,  §  6878. 

Return  of  purchase  money,  §  6879. 

Disavowal  of  sale — Essential  allegations,  §  6880. 

Injunction,  §  6881. 

Condonation  of  fraud,  §  6882. 

Fraud  upon  court,  §  6883. 

Fraud,  how  alleged,  §  6884. 

Setting  aside  judgment — Fraud  and  mistake  of  attorney,  |  tS8S, 

Allegations  of  complaint,  §  6886. 

Averment  of  fraud,  §  6887. 

Time  must  be  alleged,  §  6888. 

Knowledge  and  intent,  §  6889. 

Facts  must  be  alleged,  §  6890. 

Essential  averments,  §  6891. 

Averring  fraudulent  sale,  §  6892. 

Averment  of  restitution,  §  6893. 
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FBAUD  (Continued). 

Pleading — Action  for  damages,  §  6894. 

Ambiguous  averments,  §  6895. 

Demurrer,  §  6896. 

Limitation  of  actions  for  fraud,  §  6897. 

Judgment  by  confession,  §  6898. 

Judgment  by  default,  §  6899. 

Judgment  on  stipulation,  §  6900. 

Proof,  §  6901. 

Fraud — Allegata  et  probata,  §  6902. 

Fraud  at  election,  §  6903. 

Transfer  in  fraud  of  creditors — Pleading,  §  6904. 

FRAUD— FORMS. 

Complaint  for  rescission  of  contract,  on  the  ground  of  fraud,  §  6905. 
Complaint  for  procuring  property  by  fraud,  §  6906. 
Complaint  against  a  fraudulent  purchaser  and  his  transferee,  §  6907. 
Complaint  for  fraudulently  procuring  credit  to  be  given  to  another  person, 

§  6908. 
Complaint  against  directors  of  a  corporation  for  damages  caused  by  their 

misrepresentations,  §  6909. 
Complaint  against  seller — For  fraudulently  representing  chattels  to  be  his 

property,  §  6910. 
Same — For  fraudulently  delivering  smaller  quantity  than  agreed  for,  §  6911. 
Complaint  in  action  to  set  aside  judgment  fraudulently  obtained,  §  6912. 
Complaint  for  rescission  of  contract  on  ground  of  mistake,  §  6913. 
Complaint  in  action  to  reform  conveyance  by  mistake  in  boundary,  §  6914. 
Complaint  in  action  to  correct  account  stated,  §  6915. 

Complaint  to  set  aside  deed  obtained  by  fraud,  and  for  reconveyance,  §  6916. 
Complaint  for  rescission  of  contract  and  repayment  of  advances  on  ground 

of  fraud,  §  6917. 
Complaint  by  attaching  creditor  to  set  aside  deed  for,  §  2818. 
Complaint  for  dissolution  of  partnership  for,  §  3776. 
Complaint  to  annul  marriage  for,  §  3691. 
Complaint  to  set  aside  judgment  procured  by,  §  1545. 
Decree,  setting  aside  deed  for,  §  6920. 

Decree  setting  aside  conveyance  for,  and  permitting  execution,  §  692L 
Defense  to  note,  §§  5568,  5570. 
Defenso  on  insurance  policy,  §  4829. 
Denial  of,  §  6918. 

In  claiming  ownership,  complaint  on,  §  6910. 
In  procuring  property,  complaint  on,  §  C906. 
In  securing  credit,  complaint  on,  §  6908. 
Items  of  account,  opposing  motion  for  reference,  §  1319. 
Lis  pendens  in  action  to  establish  a  trust,  §  1114. 
Pleaded  in  answer  in  conversion,  §  4153. 
Pleaded  in  defense,  form,  §  575. 
Proof  of  fire  loss,  defense  of,  §  4823. 
Rescission  and  repayment,  complaint  for,  S  6917. 
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FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES. 

By  corporation,  5  6856. 

Conversion,  §  4123. 

Creditors    may  sue  to  set  aside,  §  2184. 

Demurrer  for  misjoinder  of  actions,  §  287. 

Disposition  of  insolvents'  property  enjoined,  §§  2865,  2860. 

Foreclosure  sale,  when,  §  5940. 

Fraudulent  account,  §  6864. 

Fraudulent  confession  of  judgment,  §  6898. 

Fraudulent  deed,  §  6846. 

Indorsement  of  note,  §  5414. 

Judgment,  complaint  to  set  aside,  §  6912. 

Mortgage,  §  5908. 

Note,  §  6865. 

Sale,  §§  4612,  4613,  6866. 

Sale,  averment  of,  §  6892. 

Sale,  no  title  passes,  §  6868. 

Sale,  goods  regained,  §  6880. 

FRAUDULENT  CONVETANCES— FOEMa 

Complaint  based  on,  §§  2213,  691L 

Transfer,  complaint  in  conversion  for,  §  4135. 

Complaint  to  regain  goods,  §  6907. 

Denial  that  conveyance  fraudulent,  §  2220. 

Vendee,  complaint  against,  §  4568. 

FREIGHT. 

Freight  carried  Ynthout  compensation,  liability  of  carrier,  |  3229. 

Carrier  mixing  goods,  §  3238. 

Charges  illegal,  penalty  for,  §  5023. 

Lien  for,  §  5685. 

Liability  of  carrier  for,  §  3211. 

Notice  restricting  liability  of  carrier,  §  3218. 

Perishable,  liability  of  carrier,  §  3217. 

Recovery  of  money  paid  on,  §  5122. 

Shipped  over  Beveral  lines,  liability  for  loss  of,  §  3216. 

FREIGHT— FORMS. 
Complaint  for,  against  consignee,  §§  4480,  4481. 
Complaint  for,  against  consignor,  §§  4478,  4479. 
Complaint  on,  against  assignee,  §  3314. 
Complaint  for  loss  of,  §§  3253,  3254,  3258. 
Complaint  by  carrier  for,  §  5180. 
Freight,  complaint  for  not  loading  on  vessel,  §  5689. 
Complaint  for  by  shipowner  against  charterer,  §  5692. 
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FREIGHT— FORMS  (Continued). 

Failure  to  deliver  on  time,  §  3259. 

Forwarder,  complaint  against  for  negligence,  §  4305. 

Loading,  complaint  for  negligence  in,  §  3256. 

Money  paid,  complaint  to  recover,  §§  5137,  5138. 

Not  keeping     dry,  complaint  against  carrier  for,  §  3257. 

Shipped  on  through  contract,  allegation  of,  §  3260. 

Special  contract  to  carry,  complaint  on,  §  3261. 

FRIVOLOUS  DEFENSE. 
See  Answer. 
May  permit  default,  S  1411. 

FRIVOLOUS   DENIALS. 

See  Denial. 

GAMBLINQ. 
Gambling  devices,  penalties  on,  §  5017. 
House  as  public  nuisance,  §  4342. 
Money  advanced  for  not  recoverable,  §  5075, 
Notes,  consideration  void,  §  5361. 
Penalties  alleged,  §  5017. 

Transactions,  actions  for  money  paid  under,  §  5059. 
Transactions,  when  money  may  be  recovered,  §§  5113,  5114. 

GAMBLING— FORMS. 
Debt,  answer  in  suit  on,  §  621. 
Contract,  complaint  for  money  lost,  §  5135. 

GARBAGE. 
Form  of  complaint,  to  enjoin,  §  4419. 

GARNISHMENT. 
AflBdavit,  supplementary  to  execution,  §  2782. 
Garnishee,  answer  of,  §§  2766,  2775-2778. 
Garnishee,  citation  to,  §  2774. 

Garnishee,  complaint  on  judgment  against,  §  5613. 
Garnishee,  defense  of,  other  action  pending,  §  2784. 
Garnishee,  discharge  of,  §  2783. 
Garnishee,  general  demurrer  in  suit  against,  §  351. 
Garnishee,  judgment  against,  §§  2791,  2792. 
Garnishee,  liability  of,  §§  2761,  2763,  2767. 
Garnishee  may  amend  answer,  §  798. 
Of  equitable  and  legal  demands,  §  2640. 
Nature  of,  §  2751. 

Persons  liable,  receivers,  mortgagees,  public  officers,  offieen  of  eonrt,  let- 
sees,  banks,  assignees,  §§  2752-2760. 
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GARNISHMENT  (ContiTmed). 

Priority  of  lien,  §§  2765,  2766. 

Of  proceeds  of  mining  claim,  §  2785. 

Quashing,  §  2793. 

Summons,  §  2773. 

Under  writ  of  attachment,  §§  2751-2794. 

GAENISHMENT— FORMS. 
Affidavit  and  order  to  examine  garnishee,  §§  2816,  2817, 
Notice  indorsed  on  writ  of  attachment,  §  2801. 

GASWOEKS. 
As  nuisance,  form  of  complaint  to  abate,  §  4416. 

GENERAL  DEMURRER. 
See  Demurrer. 

GENERAL  DENIAXk 
In  General. 

Defined,  §408. 

Evidence  admissible  under,  §  409. 

Of  assault  and  battery,  §  3817. 

Of  contract,  §  423. 

Of  conversion,  §§  4113,  41M. 

Of  demand,  §  424. 

Of  false  imprisonment,  §  3855. 

Of  forcible  entry  and  detainer,  §  6508. 

Of  injury  from  negligence,  §  4295. 

Of  insurance  contract,  effect  of ,§  4791. 

Of  labor  done,  §  5174. 

Of  loan  of  money,  §§  5078,  5082. 

Of  nuisance,  §  4404. 

Of  promissory  note,  §  5483. 

Of  slander,  §  3975. 

Sufficiency  of,  §  407. 

When  allowed,  §  410. 

When  evasive,  §  408. 

Consecutiye  Sections. 

Sufficiency  of  a  general  denial,  §S  390, 407. 

Definition  of  general  denial,  §  408. 

What  evidence  is  admissible,  §  409. 

When  general  denial  is  allowable,  §  410. 

Partial  denial,  §  411. 

Denial  by  articles,  §  412. 

Denials — Form  and  sufficiency — Continued,  i  43M. 

Defective  denials,  i  414. 

I.dberal  and  conjunctivo  denials,  §  415. 
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GENERAL  DENIAL  (Continuea). 

Denial  of  legal  conclusions,  §  416. 

Negative  pregnant,  §  417. 

Negative  pregnant — Continued,  §  418. 

Sham,  irrelevant,  and  frivolous  matters,  |  419!. 

Immaterial  allegations,  §  420. 

Insufficient  denial,  §  421. 

Sham  matter,  §  422. 

Contract,  §  423. 

The  same — Demand,  §  424. 

Denial  of  fraud,  §  425. 

Judgment  on  answer,  §  426. 

Admissions  in  the  answer,  §  427. 

Admissions  by  failure  to  deny,  §  428. 

Answer  not  evidence,  §  429. 

Verification  of  answer,  §  430. 

GENERAL  DENIAL— FORMS. 

General  denial,  §  431. 

General  denial  of  one  of  several  causes  of  action,  1 4314L 

General  denial  in  replevin,  §  432. 

General  denial — Positive,  §  433. 

General  denial  as  to  part  of  a  pleading,  §  434. 

General  denial  of  one  of  several  causes  of  action,  8  435. 

Denial  by  articles,  §  436. 

Denial  of  the  agreement  alleged,  §  437. 

Another  form,  §  438. 

Another  form,  §  439. 

Controverting  conditions  precedent,  §  440. 

Denial  of  deed,  §  441. 

Denial  of  conditional  delivery,  §  442. 

Denial  of  demand,  §  443. 

Denial  of  falsity,  §  444. 

Denial  of  fraud,  §  445. 

Same — Another  form,  §  446. 

Special  denial  of  part  performance,  §  447. 

Denial  of  partnership,  §  448. 

Denial  of  representations,  §  449. 

Denial  of  sale,  §  450. 

Denial  of  a  trust,  §  451. 

Another  form,  S  452. 

Denials  of  assignment,  §  453. 

Allegation  of  payment  to  assignor  without  notice,  |  454. 

Denial  of  partnership,  §  455. 

Denial  of  representative  character,  §  456. 

Of  assault  and  battery,  J§  3827,  3828. 

Of  new  matter,  form  of,  i  764. 
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GENEEAIi  ISSUE. 
What  questions  of  jurisdiction  may  be  raised  under,  §  560. 

GENERAL  JURISDICTION. 
See  Jurisdiction. 


Prayer  for,  §  111. 


GENERAIi  RELIEF. 
GENERAL  VERDICT. 


Essentials  of,  §  1259. 

Form  of,  §  1274. 

Form  of,  for  plaintiff  in  ejectment,  §  1281. 

GOLD  AND  SILVEB. 

Coin,  §  6937. 

Gold  coin  judgment,  §  1373. 

Gold  coin,  payment  of  an  account,  implied,  §  4538. 

GOODS. 

For  certain  purpose,  warranty  as  to,  §  4676. 

In  transit,  attachment  of,  §  2631. 

In  transit,  title  to,  §  3179. 

Made  under  contract,  action  on,  §§  4600-4602. 

Sold,  alleging  amount  due,  §  4530. 

Sold  and  delivered,  §§  4530-4554. 

Sold,  defect  in  quality,  §  4634. 

Sold,  defenses  in  actions  for,  §§  4547-4554. 

Sold,  delivery  of,  §  4545. 

Sold,  implied  contract,  §  4531. 

Sold,  judgment  in,  in  general,  §  1376. 

Sold,  title  to,  §  4603. 

Sold,  who  liable  for,  §  4546. 

GOODS— FORMS. 

Complaint  by  manufacturer  for,  §  4642. 

Sold  and  delivered,  forms  in  actions  on,  §S  4555-4575. 

Sold,  not  delivered,  complaint  on,  §  4564. 

Sold,  answers  in  actions  on,  §§  4570-4575. 

Sold,  complaint  on  account  of,  §§  4555—4569. 

Sold  on  trial,  complaint  for,  §  4569. 

Sold,  counterclaim  against  plaintiff 's  agent,  §  4574. 

Sold  for  particular  use,  complaint  for  breach  of  warranty,  f  469S. 

Sold,  warranty  of  payment,  complaint  on,  §  4722. 

GOOD-WILL. 

Sale  of,  §  4544- 

Enjoining  violation  of  contract  of  sale  of,  §§  2852,  2851. 

Form  of  complaint  for  breach  of  sale  of,  S  4643. 
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GOVEENOE. 

Writ  of  mandate  against,  §  7067. 

GBACE. 

Abolished,  §  5307. 

GRAFT. 
In  legislation,  defense  of,  in  action  for  monej  paid,  §  50S3. 

GRAMMATICAL  EBBOBS. 
Do  not  vitiate  where  meaning  is  obvious,  §  93. 

GRANTOR  AND  GRANTEE. 
See  Deeds;  Sales;  Vendor  and  Purchaser. 
Grantor  to  prepare  deed,  §  6936. 

GROUNDS. 

For  change  of  venue,  §  991. 

For  collateral  attack  on  judgment,  §  1542. 

For  continuance,  §§  1133, 1137. 

For  demurrer.     See  Demurrer. 

For  motion  for  new  t2  idl,  §  1570. 

For  setting  aside  report  of  referee,  §§  1309, 1310. 

GROWING  CROPS. 

Assessment  of,  §  6729. 
Attachment  of,  §  2661. 
Sale  and  delivery  of,  §  4580. 

GUARANTOR. 

Difference  in  liability  of  guarantor  and  surety,  §  5454. 

Note,  when  action  lies  against,  §  5459. 

Of  note,  who  is,  §§  5450,  5452,5499. 

Of  mortgage,   action   against,  §§  4713, 4714. 

Original  obligation  of,  §  4698. 

Release  of,  §  4720. 

aUABANTT. 
In  General. 

Absolute,  §  4701. 

Account,  in  writing,  when,  §  4546. 
As  to  collectibility,  §  4710. 
Burden  of  proof  of,  §  4721, 
By  factor,  §§4705, 4707. 
Complaint  on,  §  4717. 
Conditional,  §  4702. 
Consideration  for,  §§  4704,  4708. 
Continuing,  §  4703. 
Defined,  §  4697. 

Demurrer  for  uncertainty,  §  310. 
P.  P.  F.,  Vol.  IV— 257 
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GUARANTY  (Continued). 

Distinguished  from  insurance,  §  4700. 

rorm  of,  §  4709. 

Guarantor  cannot  be  joined  with  maker  as  defendant,  S  5^ 

In  writing,  §  4707. 

Joinder  of  parties  to,  §  4';  06. 

Limitations  of  action  on,  §  4711. 

Notice  of  acceptance  of,  when  necessary,  §  4712. 

Of  note,  nature  of  contract,  §§  5453-5458. 

Parol  evidence  of,  when  permitted,  §  4718. 

Payment  of  rent,  §  4719. 

Consecutive  Sections. 

Defined,  §  4697. 

Original  obligation  of  guarantor,  §  4698. 

Guarantors  and  sureties,  §  4699. 

Insurance  versus  guaranty,  §  4700. 

Absolute  guaranties,  §  4701. 

Conditional  guaranties,  §  4702. 

Continuing  guaranty,  §  4703. 

Consideration,  §  4704. 

Guaranty  by  factor,  §  4705. 

Joinder  of  parties,  §  4706. 

Promise  in  writing,  §  4707. 

SuflScient  consideration,  §  4708. 

Form  of  guaranty,  §  4709. 

Obligation  good  or  collectible,  §  4710. 

Liability,  limitation  of,  §  4711. 

Notice  of  acceptance — Pleading,  §  4712. 

Action  against  guarantor  of  mortgage,  §  4713. 

Demand  of  judgment,  §  4714. 

Interest,  §  4715. 

Mortgage  as  security,  §  4716. 

Complaint,  §  4717. 

Parol  evidence,  §  4718. 

Leases,  §  4719. 

Eelease  of  guarantor,  §  4720. 

Guaranty — Burden  of  proof,  §  4721. 

GUARANTY— FORMS. 

Complaint  on  agreement  to  be  answerable  for  price  of  goods  sold,  §  4722. 
Complaint  against  guarantor  of  mortgage  to  recover  deficiency  after  fore- 
closure, §  4723. 
Complaint  on  guaranty  of  precedent  debt,  §  4724. 
Complaint  against  sureties  for  payment  of  rent,  §  4725. 
Complaint  against  principal  and  sureties  on  contract  for  work,  §  4726. 
Denial— General  form,  §  4727. 
Denial  of  plaintiff 's  performance,  §  4728. 
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GUARANTY— FORMS    (Continued). 

Departure  from  guaranty  in  answer,  §  4729. 

Greneral  denial,  §  4727. 

Guaranty  of  note,  complaint  on,  §  5555. 

Release  by  alteration  of  contract,  form  of  answer  of,  §  565. 

GUARDIAN  AD  LITEM. 

See  Infants. 
Appointment,  §§  3352,  3353,  3354. 
In  partition  action,  §  6174. 

GUARDIAN  AD  LITEM— FORMS, 
Affidavit  and  application  in  case  of  non-resident  infant  defendants,  §  3373. 

Consent  to  act  as,  §  3397. 

Complaint  by,  §  3368. 

Order  appointing,  §  3374. 

Order  appointing  for  insane  person,  §  3393. 

Petition  for  appointment,  §§  3371,  3372. 

Petition  for  appointment,  for  insane  person,  §  3392, 

GUARDIAN  AND  WARD. 

Actions  by  general,  §  3355. 

Appointment  of,  §  3351. 

Authority  of  to  hire  an  attorney,  §  3366. 

Bond,  action  on,  §§  4952-4954. 

Habitual  drunkard,  §  3385. 

Insane,  appointment  of,  §  3376. 

Insane,  attack  on  authority  of,  §  3379. 

Lunatic,  duty  of,  §  3382. 

Parties  to  action  against  ward,  §  43. 

Property  of,  taxation  of,  §  6761. 

Signature  of,  guardian  to  mortgage,  §  5919. 

Verification  by,  §  164. 

"Want  of  capacity  to  sue,  raised  by  demurrer,  when,  §  262. 

GUARDIAN  AND  WARD— POEMS. 

Of  incompetent,  complaint  by,  §  3394. 
Petition,  to  consent  to  partition,  §  6189. 

HABEAS  CORFUa 
In  GeneraL 

Conflict  of  jurisdiction,  §  2381- 

Defined,  §  2363. 

Dismissal  of  writ,  §  2388, 

Errors  not  grounds  for  discharge,  S  2379. 

Grounds  for  discharge,  §  2376. 

Hearing  on,  §§  2377,  2378. 
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HABEAS  CORPUS   (Continued). 

Jurisdiction  to  grant  writ,  §  2368. 

Jurisdiction  of  state  court  in,  §  975. 

Jurisdiction  to  review,  §  2380. 

No  fees  in,  §  2369. 

No  rearrest  after  discharge,  §  2386. 

Penalty  for  refusal  to  grant  writ,  §  2387. 

Petition  for,  §  2367. 

Practice  in  federal  court,  §  2383. 

Remand  of  prisoner,  §  2389. 

Eight  to  bail  protected  by,  §  2365. 

Restraint  necessary,  §  2366, 

Return,  how  and  when  made,  §  2390, 

Return  to  writ,  §  2371, 

To  secure  custody  of  infants,  §  2385. 

Trial  de  novo  on  appeal,  §  2396, 

Use  of  writ  in  extradition  proceeding,  §  2394. 

Warrant  issued  when,  §  2391, 

Writ,  how  issued,  §§  2393-2395, 

Writ  may  be  issued  by  justice  of  supreme  court,  §  2381. 

Consecutive  Sections. 

In  general,  §  2363, 

The  right  of  personal  liberty,  §  2364. 

Right  of  bail,  §  2365, 

Restraint  necessary,  §  2366. 

Application,  §  2367. 

By  whom  granted,  §  2368. 

Fees,  §  2369, 

To  whom  directed,  §  2370. 

Return,  §  2371, 

Repeated  applications,  §  2372. 

Proceedings  and  practice — Bail,  §  2373. 

Custody,  §  2374, 

Defects  of  form,  §  2375. 

Discharge,  §  2376. 

Hearing  on  habeas  corpus,  §  2377. 

Matters  considered,  §  2378. 

Matters  not  considered,  §  2379. 

Jurisdiction  of  the  supreme  court,  §  2380. 

Jurisdiction  of  the  state  courts,  §  2381. 

Jurisdiction,  conflict  of,  §  2382. 

Practice,  §  2383, 

Extradition,  §  2384, 

Custody  of  infants,  §  2385. 

Rearrest,  §  2386. 

Eefusal  to  grant,  etc.,  §  2387. 

Dismissal  on  return,  §  2388. 
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HABEAS  COBPUS  (Contmued). 
Eemanded,  §  2389. 
Beturn  of  writ,  §  2390. 
Warrant,  §  2391. 
Answer  to  return,  §  2392. 
Writ,  form  of,  §  2393. 
Who  may  issue  writ,  §  2394. 
Issuance  of  writ,  §  2395. 
Appeal,  §  2396. 

HABEAS  COBPUS— FOBMS. 
Petition  for  writ  of  habeas  corpus  by  third  person  on  behalf  of  the  priBoner, 

§  2397. 
Affidavit  for  writ  of  habeas  corpus  ad  testificandum,  §  2398. 
Petition  where  petitioner  may  be  carried  out  of  state  or  suffer  irreparable 

injury  before  writ  can  issue,  §  2399. 
Warrant  on  foregoing  petition,  §  2400. 
Preliminary  writ,  issued  when  irreparable  injury  would  be  suffered  before 

relief  by  habeas  corpus,  §  2401. 
Petition  for  writ,  §  2402. 
Order  granting  writ,  §  2403. 
Writ  of  habeas  corpus,  §  2404. 

Beturn  to  writ,  alleging  custody  under  process,  §  2405. 
Beturn  to  writ,  denying  custody,  §  2406. 
Traverse  of  return  to  writ,  §  2407. 

Notice,  to  party  interested,  of  time  and  place  of  return  of  writ,  §  2408. 
Order  that  prisoner  be  admitted  to  bail,  §  2409. 
Kecognizance  or  bail-bond,  §  2410. 
Order  remanding  prisoner,  §  2411. 
Order  of  discharge  from  imprisonment,  §  2412. 
Attachment  for  disobedience  to  writ  of  habeas  corpus,  §  2413 
Commitment  for  disobedience  to  writ,  §  2414. 
Caption  of  pleadings  in,  §  126. 
Beturn  to  order  of  delivery  on,  §  2512. 

HABITUAL  DBUNKABD. 
Guardian  for,  §  3385. 

HABMI.ESS  EBBOB. 
Not  ground  for  reversal,  §§  1919-1923. 

HEABINQ. 

See   Trial. 
By  arbitrators,  §  2311. 
In  contempt  proceeding,  §  2427. 
Of  petition  for  prohibition  writ,  §§  7129,  7132. 
Of  motion  for  change  of,  §  999. 
On  appeal,  §§  1868-1885. 
On  appeal  from  order  granting  new  trial,  §  1647. 
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HEARINQ  (Continued). 
On  habeas  corpus,  §  2377. 
On  mandamus,  §  7101. 

HEIB3. 

Mav  prosecute  suit  on  death  of  ancestor,  §  58. 

Of  devisee,  ejectment  by,  §  0343. 

Suit  against  on  obligation  of  deceased,  §  3359. 

HEIES— FORMS. 
Complaint  by,  for  death  of  employee  of  railroad,  9  4243L 
Complaint  in  ejectment  by,  §  6435. 

HIGHWAYa 
Bay  or  river  as,  §  4364. 
Complaint  for  obstructing,  §  4368. 
Ejectment  from,  §  6291. 
Injunction  as  to,  §§  2S94-2899. 
Obstructing  highway,  reply,  §  760. 

HIGHWATS— FORMS. 

Defective,  complaints  for  injury  from,  §§  4220^227. 
Insecure,  damage  to  vehicle,  complaint  on,  §  4309. 

HIRER. 

See   Bailment. 


HISTORICAL  BOOKS. 
HOLDING  OVER. 


As  evidence,  §  1220. 

On  lease,  §§  6501,  6603. 

HOMESTEAD. 

Bond  of  sheriff  for  selling,  §  4926. 

Complaint  to  annul  homestead,  demurrer  to,  §  350. 

Dedication  of,  issue  of  fact,  §  1127. 

Defense  of  in  ejectment,  §  6401. 

Joinder  of  husband  and  wife  in  actions  on,  §  3552. 

Liability  of  sheriff  for  selling,  §  3413. 

Mortgage  on,  §  5909. 

Partition,  §  6160. 

Sale  enjoined,  §  2859. 

HOSTILE  POSSESSION, 

See  Adverse  Possession, 

HOTELS. 

See  Innkeeper. 
Trade  of  protected  by  injunction,  §  2941. 
Register,  refreshing  memory  of  witness  from,  §  1230. 
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HOUSEHOLD  FUBNITURE. 
Household  furniture,  exempt  from  execution,  §  2044. 

HOUSE  OF  PROSTITUTION. 

Enjoining,  §  2916. 

Form  of  complaint  to  abate,  §  4415. 

HUSBAND  AND  WIFE. 
In  General 

Abandoned  wife  may  sue  or  be  sued  alone,  §  518. 
Abatement  by  marriage.     See  Abatement  and  EevivaL 
Absence  of,  presumption  of  death,  §  3625. 
Action  against  husband  for  goods  furnished  wife,  §  3538. 
Agency  of,  §  3577. 

Alleging  sale  and  delivery  for  benefit  of  wife's  estate,  effect  of,  §  3559. 
Answer  on  foreclosure,  §  5910. 

As  necessary  parties  in  foreclosure  of  mortgage,  §  3564. 
As  parties  in  partition,  §  6141. 

As  parties  plaintiff  in  libel  and  slander  actions,  §  3942. 
Averment  of  marriage,  §  3563. 
Both  liable  for  family  necessaries,  §  3542. 
Conflict  of  laws,  §  3576. 

Consideration  to  bind  both  on  contract,  §  3546. 
Coverture,  plea  of,  §  518. 

Creditor's  suit  to  reach  property   transferred,  §  2161. 
Death  of  husband  abates  action,  §  494. 
Death  of  wife    abates  action,  §  495. 
Deserted  wife  may  sue  or  be  sued  alone,  §  518. 
Division  of  common  property,  §§  3561,  3646,  3647. 
Injury  to  wife,  husband  necessary  party  plaintiff,  when,  §  27. 
Married  woman  as  sole  plaintiff,  §§  27,  518. 
Married  woman  as  defendant,  §  42. 
Misjoinder  of  causes  of  action  against,  §  288. 
Necessaries,  living  apart,  as  defense  on  action  for,  §  4554. 
Necessaries,  when  issue  of  fact,  §  1127. 
Parties  defendant  in  actions  against  wife,  §  42. 
Privileged  communications,  §  1206. 
Separate  estate,  defense  of,  §  521. 
Separate  estate,  wife  may  sue  alone  on,  §  27. 
Service  of  summons  on,  §  1066. 
Sole  trader,  as  party  in  action,  §  28, 
Sufficient  marriage,  §  3553. 
Suing  together,  §  3578. 
Support  of  wife,  §  3645. 

Wife  as  sole  plaintiff,  when  may  be,  §§  27,  518 
Wife  as  defendant,  §  42. 
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HUSBAND  AND  WIFE   (Continued). 

Wife's  separate  answer  in  action  involving  her  property,  §  52L 

Joinder  as  parties,  §§  3550,  3568. 

Consecutive  Sections. 

Against  husband  for  good*  furnished  to  wife,  §  3538. 

The  same — Husband,  when  liable,  §  3539. 

The  same — Husband,  when  not  liable,  §  3540. 

Charging  separate  estate,  §  3541. 

Expenses  of  the  family,  §  3542. 

Torts  of  the  wife,  §  3543. 

Earnings  of  wife,  §  3544. 

Common  and  separate  property  equally  liable,  §  3545. 

Consideration,  §  3546. 

Alleging  coverture,  §  3547. 

Demand  and  form  of  judgment,  §  3548. 

Estate  must  be  shown,  §  3549. 

Husband  must  be  joined  as  party  defendant,  §  3550. 

For  benefit  of  her  separate  lands,  §  3551. 

Homestead,  §  3552. 

Marriage,  §  3553. 

Misjoinder  of  causes  of  action,  §  3554. 

Promise  of  married  woman,  §  3555. 

Property  liable  for  debts  of  wife,  §  3556. 

The  same — Property  owned  before  marriage,  §  3557. 

Rent,  §  3558. 

Sale  and  delivery,  §  3559. 

Separate  property,  §  3560. 

Division  of  common  property,  §  3561. 

Presumptions,  §  3562. 

Marriage,  averment  of,  §  3563. 

Mortgage,  §  3564. 

Mortgage  of  separate  property,  §  3565. 

Separate  property  of  wife,  §  3566. 

Services  of  wife  before  marriage,  §  3567. 

When  husband  may  join,  §  3568, 

When  wife  may  sue  alone,  §  3569. 

When  wife  cannot  sue  alone,  §  3570. 

Separate  property, §  3571. 

Sole  trader,  §  3571a. 

Facts  to  be  alleged,  §  3572. 

Complaint  against  wife  as  trustee  of  husband,  §  3573. 

When  wife  may  defend,  §  3574. 

Sole  trader — Petition  to  become,  §  3575. 

Conflict  of  laws,  §  3576. 

Husband  as  agent  of  wife,  §  3577. 
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HUSBAND  AND  WITE— FORMS. 

Affidavit  for  substitution  of,  §  74. 

Answering  jointly,  §§  35,  79. 

Answer  setting  up  coverture  and  suretyship  in  action  on  note,  §  3591. 

Commencement  of  answer  of,  §  140. 

Complaint  against  husband  for  necessaries,  §  4567. 

Complaint  against  husband  for  necessaries  furnished  to  defendant's  family, 

without  his  express  request,  at  reasonable  price,  §  3580. 
Complaint  against  husband  and  wife  for  goods  sold,  for  her  separate  estate, 

§3581. 
Complaint  against  husband  and  wife  for  goods  sold  to  wife  for  her  separate 

estate,  §  3582. 
Complaint  against  husband  and  wife  on  note  by  wife  while  sole,  §  3583. 
Complaint  by  a  married  woman,  §  3584. 
Complaint  against  married  woman,  as  sole  trader,  §  3585. 
Same — On  contract  generally,  §  3586. 

Complaint  by  husband  for  injury  by  railroad  to  wife,  §  3587. 
Complaint    for    alienating    affections    of    plaintiff's    husband,  §§  3588,    4040. 
Complaint  by  wife  against  saloonkeeper  for  damages  resulting  from  eale 

of  liquors  to  husband,  an  habitual  drunkard,  §  3589. 
Complaint  by  wife,  on  life  policy  issued  to  husband  in  her  favor,  §  3590. 
Complaint  by  husband  for  injury  to  wife,  §  4232. 
Suing  together,  §  3578. 

HYPOTHETICAL  STATEMENT. 
Of  facts  improper,  §§  90,  390. 

IDEM    SONANS. 
Doctrine  of,  §§  106,  5245. 

ILLINOIS. 
Quo  warranto  in,  §  7035. 

IMMATERIAL,  IBRELEVANT  AND  REDUNDANT  MATTERS. 
Should  not  be  pleaded,  §  100. 

IMPANELING  JURY. 

See  Jury. 

IMPEACHMENT. 
Of  verdict,  §§  1265-1267. 
Of  witness,  §§  1216,  1225. 

IMPLIED  CONTRACT. 
Implied  contract  to  pay  for  services,  §§  5147,  5152. 
Of  physician,  §  4215. 
To  pay  for  goods,  §  4531, 
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IMPLIED  COVENANTS. 
What  are,  §5  5762,  5774,  5777. 

IMPLIED  FINDINGS. 

Not  permitted,  §  11C5, 

IMI'LIED  OBLIGATIONS. 

Of  landlord,  §  5799. 

IMPLIED  WARRANTY. 
As  to  goods  existing  and  goods  made  to  order,  §  4678^ 
Aa  to  skill,  §  4663. 
In  sale  by  sample,  §  4680. 
Of  title,  §§  4659,  4665. 

IMPOST  DUTIES. 
In  general,  §  6731. 

IMPOTENCY. 
See  Divorce;  Marriage. 
Medical  examination  for,  §  3627. 

IMPROVEMENTS. 
Improvements  by  purchaser,  before  redemption,  §  5949. 
On  public  lands,  assessment  of,  §  6732. 

No  set-off  against  damages  for  use  and  occupation,  when,  §  6661. 
Partition  of  land,  §§  6137,  6148. 
Set-off  for  in  ejectment,  §§  6406,  6407. 

IMPROVEMENTS— FORMS. 

Counterclaim  for,  §  6445. 

Judgment  in  ejectment  allowing,  §  6449. 

INCOMPETENT  PERSONS. 
See  Insane  Persons. 

INCONSISTENT  DEFENSES. 
AUowed,  S§  389,  466. 

INCONSISTENT  FINDINGS. 

See  Findings. 

INCONSISTENT  PRAYER. 
Effect  of,  §  113. 

INCONSISTENT  VERIFIED  PLEADINQ. 

Effect  of,  §  169. 

INCXTMBRANCES. 
See  Chattel  Mortgagee;  Liens;  Mortgages;  Pledges. 
Defined,  §§  5725,  5771. 
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INCUMBRANCES  (Continued). 
On  land  partitioned,  §  6161. 
Subsequent  to  mortgage,  §  5898. 

INDEMNITY. 
Contract,  interpretation  of,  §  4838. 
Defined,  §  4833. 
Indemnitor  as  surety,  §  4842. 
Notice  of  debt  not  essential,  §  4839. 
To  sureties,  right  of  creditors  to,  §  4896. 

INDEMNITY  BONDS  AND  nNDEBTAEINO& 

Definition,  §  4833. 

Essential  averments — Damage — Demand,  §  4834. 

Action  on  undertaking,  §  4835. 

Action  on  undertaking — Averments,  S  4836. 

Common-law  bonds,  §  4837. 

Interpretation,  §  4838. 

Notice  of  debt,  §  4839. 

Partnership  indemnity,  §  4840. 

Eight   of   surety,  §  4841. 

When  indemnity  is  surety,  §  4842. 

Eviction  by  wrongdoer,  §  4843. 

Voluntary  payment,  §  4844. 

Breaches  and  damages,  §  4845. 

Conditions,  §  4846. 

Construction,  §  4847. 

Consideration,  §  4848. 

Defective  undertaking,  §  4849. 

Demand,  §  4850. 

Description  of  instrument,  §  4851. 

Estoppel,  §  4852. 

Justification,  §  4853. 

Action  by  assignee,  §  4854. 

Undertaking  on  appeal — Appeal  dismissed,  §  4855. 

Undertaking    on  appeal — Delivery — Consideration,  §  4858, 

Undertaking  on  appeal — Execution,    issue    of,  §  4857. 

Undertaking  on  appeal — Frivolous  appeal,  §  4858. 

Undertaking  on  appeal — Final  judgment,  §  4859. 

Undertaking  on  appeal — Judgment  reversed,  §  4860. 

Undertaking  on  appeal — Judgment  affirmed,  §  4861. 

Undertaking  on  appeal — Liability  of  sureties,  §  4862. 

Undertaking  on  appeal — Made  and  filed,  §  48^3. 

Undertaking  on  appeal — Parties,  §  4864. 

Appeal — Substitution  of  surety,  §  4865. 

Appeal — Ultimate  and  probative  facts,  §  4866. 

Arrest,  §  4867. 
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INDEMNITT  BONDS  AND  UNDERTAKINGS  (Continued). 

Arrest — Essential  averment,  §  4868. 

Arrest — Execution  must  be  averred,  §  4869. 

Arrest — Execution   against  the   person,  §  4870. 

Indictment  found,  §  4871. 

Recognizance,  §  4872. 

Attachment — Principal  and  surety,  §  4873. 

Extent  of  surety's  liability,  §  4874. 

Attachment — Ck)nsideration,  §  4875. 

Attachment — Averments,  §  4876. 

Attachment — Released  upon  delivery,  §  4877. 

Attachment — Release  from,  §  4878. 

Administrator's  bond,  §  4879. 

Execution,  seizure  under,  §  4880. 

Conditions  precedent,  §  4881. 

Claim  and  delivery — Action  by  assignee,  §  4882. 

Claim  and  delivery — Consideration,  §  4883. 

Claim  and  delivery — Delivery  and  release,  §  4884. 

The  same — Demand,  §  4885. 

Claim  and  delivery — Facts  authorizing  issue  of  process,  §  4886. 

Claim  and  delivery — Interest  awarded,  §  4887. 

Claim  and  delivery — ^Joint  bond,  §  4888. 

Claim  and  delivery — Judgment  in  the  alternative,  §  4889. 

Claim  and  delivery — Liability  of  sureties,  §  4890. 

Claim  and  delivery — Reference  to  section  of  act,  §  4891. 

Claim  and  delivery — Value  of  property,  §  4892. 

Injunction,  §  4893. 

Joint  and  several  liability,  §  4894. 

Liability  of  sureties,  §  4895. 

Indemnity  to  sureties,  §  4896. 

Injunction — Damages,  §  4897. 

Injunction — Damages  must  be  averred,  §  4898k 

Allegation  of  non-payment,  §  4899. 

Injunction — Enjoining  payment  of  money,  §  4900. 

Injunction — Statement  of  trial,  §  4901. 

Injunction — Breach  of  conditions  basis  of  action,  S  4902L 

Injunction — Notice,  §  4903. 

Parties,  §  4904. 

Pleading— Breach,  §  4905. 

Arbitration  bond — Payment  at  a  future  day,  §  4906. 

Essential    averments — Request — Sale    and    accounting,  S  4907. 

Fidelity  bond — Application,  §  4908. 

Fidelity  bond — Consideration  and  acceptance,  §  4909. 

Fidelity  bond — Faithful  discharge  of  duties,  §  4910. 

Official  bond,  §  4911. 

Official  bond — Breach   must   be    assigned,  §  4912. 

Official  bond — Change  of  parties  on  bond,  §  4918. 
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INDEMNITT  BONDS  AND  XTNDEETAKINaS  (Continued). 

Official  bond — Limitations,  §  4914. 

Contractor's  bond,  §  4915. 

Indemnity  bond — Time  to  sue,  §  4916. 

Collector's  bond,  §  4917. 

Official  bond— Constable,  §  4918. 

Official  bond — Constable's  deputy,  §  4919. 

Official  bond — Copy,  §  4920. 

Official  bond — County  assessor,  §  4921. 

Official  bond— Date,  §  4922. 

Official  bond— Defect  in,  §  4923. 

Official  bond— Delivery,  §  4924. 

Official  bond — Execution  of,  §  4925. 

Sheriff's  bond — For  selling  homestead,  §  4926. 

Official  bond— Judgment,  §  4927. 

Official  bond — Liabilities  of  obligors,  §  4928. 

Official  bond— Sheriff's  return,  §  4929. 

Conclusiveness  of  judgment  on  bond,  §  4930. 

Notice  to  sureties,  §  4931. 

Remedy,  §  4932. 

Sale  under  execution,  §  4933. 

Trespass,  §  4934. 

Void  contract,  §  4935. 

Consideration,  §  4936. 

Marshal's  bond,  §  4937. 

Official  bond — Ministerial  duties,  §  4938. 

Official  bond — Misjoinder  of  causes  of  action,  5  4939. 

Official  bond — Non-payment  of  money,  §  4940. 

Official  bond— Notice,  §  4941. 

Eeceiver's  bond,  §  4942. 

Request  or  demand,  §  4943. 

Retaining  commissions,  §  4944. 

Retaining  money,  §  4945. 

Treasurer's  bond,  §  4946. 

Sheriff's  bond — Trespass,  §  4947. 

Bond  of  executor  or  administrator,  §  4948. 

Executor's  bond — Extent  of  liability,  §  4949, 

Interest,  §  4950. 

Cross-complaint,  §  4951. 

Guardian's  bond,  §  4952. 

Guardian's   bond — Complaint,  §  4953. 

Guardian's  bond — Time  to  sue,  §  4954. 

Defense — Liability,  §  4955. 

Negligent  defense,  §  4956. 

Defense — Release,  §  4957. 

Defense — Discharge  by  offer  of  surety,  §  4958. 

Defense — Assignment,  §  4959. 
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INDEMNITY  BONDS  AND  UNDERTAKINGS  (Continued). 

Defense — Avoidance,  §  4960. 

Defense — Consideration    controverted,  §  4961. 

Defense — Date  of  payment,  §  4962. 

Defense — Want  of  jurisdiction,  §  4963. 

Defense — Defective  ansTver,  §  4964. 

Defense — Duplicity,  §  4965. 

Defense — False  representations,  §  4966. 

Defense — Former   action,  §  4967. 

Defense — Joint  plea,  §  4968. 

Defense — Novation,  §  4969. 

Defense — Positive    averments — Ess«ntial    allegations,  8  4970. 

Defense — Eeplevin,  §  4971. 

Def  ens©  on  attachment  bond,  §  4972. 

Defense — Seals   not   affixed,  §  4973. 

Defense — Estoppel  of  sureties,  §  4974. 

Defense— Set-off,  §  4975. 

Defense — Counterclaim,  §  4976. 

Defense — Void  contract,  §  4977. 

INDEMNITY    BOND§    AND    UNDERTAKINaS— FORMS. 

Complaint  on  bond  for   payment   of   money   only,  §  4978. 

Complaint  on  undertaking  given  in  action — Short  form,  §  4979. 

Complaint  on  an  undertaking  for  costs  of  appeal,  §  4980. 

Complaint  on  undertaking  for   costs,  §  4981. 

Complaint  for  costs  and  damages  on  an  arrest,  §  4982. 

Complaint  on  undertaking,  on  release  from  arrest,  §  4983. 

Complaint  on  undertaking  for    costs    and    damages    on    attachment,  §  4984. 

Complaint  on  undertaking  given  to  procure  discharge  of  attachment,  §  4985. 

Complaint  on  an  undertaking    given   in    claim   and    delivery,  §  4986. 

Complaint  on  undertaking  given  in  injunction,  §  49S7. 

Complaint  on  bond  or  undertaking,   condition   only   set   forth,  §  4988. 

Complaint  on  arbitration  bond — Refusal  to  comply  with  award,  §  4989. 

Assignment  of  breach  for  revoking  arbitrator's  power,  §  4990. 

Complaint  on  bond   for  faithful   accounting  of  agent,  §  4991. 

Complaint  on  bond  for  fidelity  of  clerk,  §  4992. 

Complaint  on  official  bond,  §  4993. 

Allegation  of  breach  for  neglect  of  sheriff  to  levy,  §  4994. 

Allegation  of  breach  for  neglect  to  sell  after  levy,  §  4995. 

Allegation  of  breach  for  neglect  to  return,  ^  4996. 

Allegation  of  breach  of   treasurer's  bond,  §  4997. 

Complaint  by  creditor  on  administration  bond,  §  4998. 

Complaint  by  legate©  on  executor's  bond,  §  4999. 

Complaint  by  retiring  partner,  on  remaining  partner's  promise  to  indem- 
nify him  against  damage,  §  5000. 

Complaint  against  sureties  in  partner's  bond  of  indemnity  against  lia- 
bility, §  5001. 
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INDEMNITY  BONDS  AND  UNDERTAKINGS— FORMS   (Conttnued). 
Complaint  of  surety  against   principal  for  indemnity  against  liability   as 

surety,  §  5002. 
Complaint  of  subtenant  against  his  immediate  lessor,  §  5003. 
Complaint  on    agreement    of   indemnity    to    plaintiff   for    defending   action 

for  surrender  of   property,  §  5004. 
Complaint  by  surviving  obligee  in  joint  bond,  §  5005. 
Complaint  on  negotiable  corporate  bond,  §  5006. 
Answer — Allegation  of  failure  of  consideration,  §  5007. 
Denial    of   performance,  §  500SS. 
To  sheriff,  §  2815. 

INDIANS. 
Form  of  answer  setting  up  that  defendant  is  an  Indian,  §  580. 

INDORSERS. 

See  Bills  and  Notes;  Promissory  Notes. 
Accommodation,  §§  5357,  5366,   5410,  5666. 
And  guarantors,  liability  of,  §  5499. 
May  be  cosureties,  §  5368. 

Not  bound  without  presentment  of  note,  §  5390. 
Notice  to  charge,  §  5416. 

Released  by  failure  to  demand  installments,  §  5371. 
To  pay  interest,  when,  §  5269. 
Waiving  notice  and  protest,  party  to  note,  §  5278. 

INDORSEMENT. 
See  BUls  and  Notes;  Promissory  Notes. 
Alteration  of,  §  5372. 
Denial  of,  §  5498. 
Effect  of,  §§  5415,  5443. 
On  writ  need  not  be  set  out,  §  3437. 
Special,  §  5493. 
Without  recourse,  effect  of,  §  5431. 

INFANTS. 
Actions  by  and  against,  §  3350. 
Action  against  guardian  for  non-support,  §  3364. 
Actions  by  general  guardian,  §  3355. 
Action  of  trover,  §  3360. 

Appointment  of  guardian  ad  litem,  §§  3352-3354. 
As  defendants,  §  43. 
As  defendants  in  foreclosure,  §  5864. 
Custody  secured  by  habeas  corpus,  §  2385. 
Defined,  §  3349. 

Disaffirmance  of  deed  by,  §  3356. 
Estoppel  of,  §  3363. 
Forms  in  actions  by  and  against,  §§  3367-337S. 
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INFANTS  (Continued). 

General  guardian,  appointment,  §  3351. 

Guardian  ad  litem,  appointment,  §§  3352,  3353. 

Guardian  ad  litem,  powers,  §  3354. 

Guardian  ad  litem  as  party  defendant,  §  43. 

Hiring  of  attorney  by  guard  an,  §  3366. 

Infancy  as  defense  to  action  for  breach  of  promise  of  marriage,  §  5705. 

Injury  to,  party  plaintiff,  §  29. 

Limitations  of  actions  against,  §  3365. 

Necessaries  of  life,  a  question  of  fact,  §  1127. 

Notes,  §  3358. 

Partition  action,  §§  3357,  6174. 

Promissory  notes,  §  3358. 

Service  of  summons  on,  §  1061. 

Special  obligations  of  ancestors,  §  3359. 

Sued  on  obligation  of  ancestor,  §  3359. 

Torts  of,  actions  on,  §  3362. 

Trover,  §  3360. 

Voidable  contracts  of,  §  3358. 

Wages  of,  §  3361. 

INFANTS— FORMS. 

Affidavit  of  service  on,  §§  3373,  3396. 

Allegation  of  injury  from  tools,  §  3370. 

Caption  of  pleadings  in  matters  of  estates  of,  §  123. 

Commencement  of  answer  of,  §§  138,  401. 

Complaint  by  infant,  suing  by  general  guardian,  §  3367. 

Complaint  by  infant,  suing  by  guardian  ad  litem,  §  3368. 

Complaint  by  infant,  for  injuries  from  being  negligently  run  over  by  street- 
car, §  3369. 

Complaint,  injury  to  infant,  or  other  person  inexperienced  in  use  of  tools, 
and  who  received  no  warning,  §  3370, 

Complaint,  injury  from  street-car,  §  4233. 

Guardian  ad  litem  a  party,  form  of  caption,  §  118. 

Guardian  ad  litem,  order  for,  §  926. 

Guardian  ad  litem,  order  appointing,  §  3374. 

Injured  in  use  of  tools,  complaint  by,  §  3370. 

Non-resident  defendant,  petition  for  appointment  of  guardian  of,  §  3373. 

Order  appointing  guardian  ad  litem,  §  3374. 

Petition  by  infant  over  fourteen  years  of  age,  for  appointment  of  guard- 
ian ad  litem,  §  3371. 

Petition  by  party  to  procure  appointment  of  guardian  ad  litem  for  infant 
defendant  under  the  age  of  fourteen,  or  who  has  neglected  to  ap- 
ply, §  3372. 

Plea  of  infancy,  §  576. 

Eatification  of  deed  by,  §  3375. 

Run  over  by  street-car,  complaint  by,  §  3369. 
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INFIRM  WITNESS. 
Beading  deposition  of,  §  2234. 

INFORMAL  ANSWER. 
Informal  answer,  when  stricken  out,  §  824. 

INFORMAL  VERDICT. 

In  general,  §  1261. 

INFORMATION  AND  BELIEF. 

Attachment  aflSdavit  on,  §  2645. 
Affidavit  for  arrest  on,  §  2467. 
Allegation  of  assignment,  on,  §  5434. 
Defense  on  in  action  on  account,  §  4461. 
Denials  based  on,  when  permitted,  §  467. 
Denial  of  note  on,  §  5485. 
Denial  on,  Colorado  rule,  §  468. 
What  cannot  be  so  alleged,  §  168. 
When  knowledge  is  presumed,  §  472. 

INFORMATION  AND  BELIEF— FORMS. 
Denial  on,  §§  473,  475. 
Pleading  damages  on,  §  469. 
Verification  on,  §§168,  171. 

INFRINGEMENT   SUITS. 
Parties  to  action  for  patent  infringement,  §  44. 
Form  in  injunction,  §  3061. 

INHERITANCE. 

Tax  on,  §§  6726,  6727. 

INITIALS. 
Of  partj,  when  not  sufficient,  §  105. 

INJUNCTION. 
In  General. 

Action,  who  may  bring,  §  2888. 
Affidavit  for  to  restrain  waste,  §  2933. 
After  answer,  §  2849. 
And  foreclosure,  when,  §  5868. 
Against  abuse  of  process,  §  2971. 
Against  action  in  forcible  entry  and  detainer,  §  6458. 
Against  attorney,  from  appearing  in  action,  §  2945. 
Against  boycott,  §  2950. 
Against  corporation,  §§  2861-2864. 
Against  court  proceedings,  §§  2867-2887. 
Against  dam,  §  4391. 

Against  diversion  of  water,  §§  2903-2913. 
P.  P.  P.,  Vol.  IV— 258 
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INJUNCTION   (Continued). 

Against  ejectment,  §§  2884-2S89. 

Against  execution  sale,  §  20G5. 

Against  foreclosure  proceedings,  §  5995. 

Against  fraudulent  disposition  of  property,  §§  2865,  2866. 

Against  further  ejectment  proceedings,  §  6415. 

Against  improper  use  of  streets  and  highways,  §§  2894-2902. 

Against  multiplicity  of  suits,  §  2869. 

Against  municipal  corporation,  §§  2956-2969. 

Against  nuisances,  §  4355. 

Against  public  officers,  supervisors,  school  oflScers,  city  ofScers,  §S  2964-2970. 

Against  railroads,  §§  2889-2892. 

Against  sale  under  street  assessment  lien,  §  6100. 

Against  sales  under  writs,  §§  2874-2879. 

Against  taking  office,  §  2970. 

Against  trespass,  §§  2920-2924,  6568. 

Against  use  of  party-wall,  §  2948. 

Against  use  of  trade-mark,  §§  2934-2942. 

Against  vendor,  §§  2951,  2952. 

Against    violation   of   contract,    carrying   on   business,   restraint    of    trade^ 

§§2851-2853. 
Against  violation  of  lease,  §§  2854-2858. 
Against  violation  of  trust,  §  2944. 

Against  waste,  when  granted,  §§  2925-2933,  6619,  6622. 
Bond  for,  §  2845. 
Bonds,  actions  on,  §§  4902-4905. 

Bond,  action  on,  payment  of  money  enjoined,  §  4900. 
Bond,  action  on,  parties  plaintiff,  §§  4901,  4904. 
Complaint  for,  contents  of,  §§  2839-2843. 
Defined,  §  2819. 

Demurrer  and  amendment,  §§  2980,  2981. 
Discretion  of  court  as  to  costs,  §  1505. 
Dissolution  of,  grounds,  §  2985. 
Dissolving  writ,  no  dismissal  of  action,  §  2841. 
Dissolution,  effect  of,  §  2989. 
Grounds    for,   trivial   injury,   insolvency,   to   prevent   other   actions,    S§  2834- 

2837. 
In  divorce  action,  §  3601. 
In  ejectment,  §  6293. 
injury  irreparable,  §  2883. 
Insufficient  ground  for,  §  2972. 
Joinder  of  parties  in,  §  2908. 
Judgment,  effect  of,  §§  3001,  3002. 
Judgment,  effect  of  reversal  of,  §  3000. 
Judgment  of  contempt  for  violation  of,  §  3006. 
Jurisdiction  to  issue,  §§  2826,  2827. 
Jurisdiction  of  one  court  to  restrain  another,  §  2868. 
Lis  pendens  has  effect  of,  §  1107. 
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INJUNCTION  (Continued). 

Motions  to  dissolve,  vacate  or  modify,  §§  2987-2997, 

Must  not  be  tainted  with  fraud,  §  6861. 

New  trial,  no  dissolution  of,  §  2998. 

None  in  place  of  new  trial  or  appeal,  §§  2880,  2882. 

Nonsuit,  effect  of,  §  2999. 

Notice  of,  application  for,  §  2850. 

Notice  of  motion  to  dissolve,  §  3068. 

Officers  who  cannot  be  enjoined,  §  2964. 

Opposing  motion  to  dissolve,  §  2993. 

Orders  appeal  lies  from  when,  §  1704. 

Order  to  show  cause  for  not  issuing,  §§  2973-2976. 

Parties  defendants,  in  general,  §§  46,  47. 

Parties  to,  §  2843. 

Preliminary,  temporary,  mandatory,  negative,  §§  2820-2825. 

Receivership  in,  §  3088. 

Restraining  order,  §  2847. 

Revival  of,  §  2997. 

Injunction,  service  of,  §§  2979,  2844. 

Time  of  granting,  §  2838. 

To  suspend  business  of  corporation,  when  may  issue,  §  3506. 

Trial  and  evidence,  §§  2983,  2984. 

Violation  of,  affidavit  of  contempt,  §  3005. 

Violation  of,  contempt,  §  2421. 

Violation  of,  punishment,  §§  3004-3006. 

When  does  not  lie,  §§  2830-2833. 

When  lies,  §  2828,  2829,  2978. 

Without  notice,  when,  §  2986. 

Writ  of,  §  2848. 

Wrongful,  dissolution  and  damages,  §§  3007-3016. 

Wrongful,  evidence  of  damages  from,  §  3016. 

Wrongful,  parties  and  pleadings  in  action  for,  §§  3013,  3018. 

Consecutive  Sections. 

Defined,  §  2819. 

Preliminary,  or  interlocutory,  injunction,  §  2820. 

Temporary  injunction — Continued,  §  2821. 

Mandatory  injunction,  §  2823. 

Constitutionality  of  mandatory  injunction,  §  2823. 

Mandatory  injunction — Continued,  §  2824. 

Form  of  injunction  negative,  §  2825. 

Jurisdiction  as  to  courts,  §  2826. 

Jurisdiction  as  to  subject-matter,  §  2827. 

When  injunction  lies,  §  2528. 

Injunction,  when  granted,  §  2829. 

When  injunction  cannot  be  granted,  §  2830. 

When  injunction  will  not  be  granted,  §  2831. 

When  injunction  will  not  be  granted — Other  remedies,  S  283S. 
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INJUNCTION  (Continued). 

When  injunction  will  not  be  granted — Remedy  at  law,  §  2833. 

Grounds — Anticipated  and  trivial  injury,  §  2834. 

Grounds — Insolvency  of  defendant,  §  2835. 

Grounds — To  prevent  other  suits,  §  2836. 

Grounds — Inadequate  remedy  at  law,  §  2837. 

Time  of  granting  injunction,  §  2838. 

Complaint,  §  2839. 

Averments  of  complaint — Verification,  §  2840. 

Sufficient  complaints,  §  2841. 

Insufficient  complaints,  §  2842. 

Parties  to  the  injunction,  §  2843. 

Service  of  the  injunction,  §  2844. 

Undertaking  for  injunction,  §  2845. 

Exception  to  bond,  §  2846. 

Restraining  order,  §  2847. 

Writ  of  injunction,  §  2848. 

Injunction  after  answer,  §  2849. 

Notice  to  be  given,  §  2850. 

To  restrain  violation  of  contract,  §  2851. 

To  restrain  the  carrying  on  of  business — Good-will,  §  2852, 

Restraint  of  trade,  §  2853. 

To  restrain  violation  of  lease,  §  2854. 

To  restrain  violation  of  lease — Misuse  of  premises,  §  2855. 

To  restrain  violation  of  lease — Removal  of  crop,  §  2856. 

To  restrain  violation  of  lease — Against  lessor,  §  2857. 

To  prevent  violation  of  easement,  §  2858. 

Homestead,  sale  of,  §  2859. 

To  restrain  breach  of  contract  for  services,  §  2860. 

Against  corporations,  §  2861. 

Against  foreign  corporations,  §  2862. 

Against  sale  of  corporate  stock,  §  2863. 

Against  corporations — Continued,  §  2864. 

Against  disposition  of  an  insolvent's  property,  §  2865. 

Against  fraudulent  disposition  of  property,  §  2866. 

To  restrain  court  proceedings — Against  bringing  suit,  §  2867. 

To   restrain   court   proceedings — Jurisdiction    of   one    court    over    another 

§2868. 
To  restrain  court  proceedings — To  prevent  multiplicity  of  suits,  §  2869. 
To  restrain  court  proceedings — Not  to  restrain  criminal  proceedings,  §  2870. 
To  restrain  court  proceedings — Against  counsel,  §  2871. 
To  restrain  court  proceedings — What  may  be  enjoined,  §  2872. 
Against  court  proceedings — Adequate  remedy  at  law,  §  2873i. 
To  restrain  attachment  sale,  §  2874. 
To  restrain  execution  sale,  §  2875. 
No  restraint  where  execution  is  void,  §  2876. 
When  judgments  are  restrained,  §  2877. 
To  restrain  execution,  §  2878. 
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INJUNCTION  (Continued). 

To  stay  a  mortgage  lien,  §  2879. 

No  injunction  in  place  of  motion  for  new  trial,  §  2880. 

Void  judgment  by  default,  §  2881. 

Appeal,  and  not  injunction,  §  2882. 

Except  where  injury  will  be  irreparable,  §  2883. 

To  restrain  an  action  in  ejectment,  §  2884. 

To  restrain  ejectment — Evidence,  §  2885. 

To  restrain  ejectment — Execution,  §  2886. 

Forcible  entry  and  detainer,  §  2887. 

Who  m;  y  enjoin,  §  2888. 

Against  railroads — Condemnation  of  land,  §  2889. 

Against  railroads — Laying  track  in  street,  §  2890. 

Against  railroads — As  nuisance,  §  2891. 

Against  railroads — Continued,  §  2892. 

Against  public  nuisances,  §  2893. 

Against  appropriation  of  public  street,  §  2894. 

Against  change  of  street-grade,  §  2895. 

Against  obstructing  highways,  §  2896. 

Against  obstructing  highways — Continued,  §  2897. 

To  protect  commerce,  §  2898. 

Against  building  a  wharf,  §  2899. 

Against  obstructing  navigable  waters,  §  2900. 

Against  obstructing  fish-trap,  §  2901. 

Against  running  a  ferry,  §  2902. 

Against  diversion  of  water,  §  2903. 

Against  diversion  of  water — To  protect  water  for  mining,  §  2904. 

Against  diversion  of  water — Obstructions  by  dams,  etc.,  §  2905. 

Against  diversion  of  water — Obstruction   of   drainage,  §  2906. 

Against  diversion  of  water — Obstruction — Defenses   and    damages,  §  2907. 

Against  diversion  of  water — Punishment  and  parties,  §  2908. 

Against  diversion  of  irrigation  water,  §  2909. 

Against  diversion  of  water  for  irrigation,  §  2910. 

Against  the  obstruction  of  percolating  water,  §  2911. 

Against  obstructing  flow  of  water  from  springs,  §  2912. 

Against  obstruction  of  water  for  public  use,  etc.,  §  2913. 

Against  stopping  work  of  mine,  §  2914. 

Against  a  private  nuisance — Slaughter-house,  §  2915. 

Against  nuisance — House  of  prostitution,  §  2916. 

Against  nuisance — Parties,  etc.,  §  2917. 

Against  nuisance — Evidence,  §  2918. 

Abatement  of  nuisance,  §  2919. 

Against  trespass,  §  2920. 

Against  trespass — Discretion  of  court,  §  2921. 

Against  trespass — Tearing  down  fences,  §  2922. 

Against  trespass — When  injunction  does  and  does  not  lie,  S  2923. 

Against  trespass  on  mineral  land,  §  2924. 

Against  committing  waste — Timber,  §  2925. 
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INJUNCTION    (Continued), 

Against  committing  waste — Injury  Irreparable,  §  2936. 

Against  committing  waste — By  mortgagor,  §  2927. 

Against  committing  waste — Title  disputed,  §  2928. 

Against  committing  waste — Plaintiff  in  possession,  §  2929. 

Against  removal  of  building,  §  2930. 

Against  removal  of  machinery,  §  2931. 

When  injunction  against  waste  lies,  §  2932. 

Injunction  against  waste — The  affidavit,  §  2933. 

Against  deceptive  trademark,  §  2934. 

Against  deceptive  trademarks — When  action  will  lie,  §  2935. 

Against  deceptive  trademarks — When  action  will  not  lie,  §  293S. 

Trademarks — Common-law  rule,  §  2937. 

Trademarks — Same  name,  §  2938. 

Trademarks — Imitation  of  label,  §  2939. 

Trademark — Origin,  not  quality,  §  2940. 

Trademarks — Protection  of  owners  of  vehicles,  etc.,  §  2941. 

Trademarks — Prior  use  of  words,  §  2942. 

Against  publication  of  advertisement,  §  2943. 

Against  violation  of  a  trust,  §  2944. 

Against  an  attorney,  §  2945. 

Against  publication  of  a  secret,  §  2946. 

Against  publications,  §  2947. 

Against  use  of  party-wall,  §  2948. 

Against  interference  with  partnership  property,  §  2949. 

Against  boycotting,  §  2950. 

Against  a  vendor,  §  2951. 

Against  vendor's  lien,  §  2952. 

Against  transfer  of  negotiable  note,  §  2953. 

Against  executors  and  administrators,  §  2954. 

Against  municipal  corporations — Water  plants,  §  2955. 

Against  municipal  corporations — Public  places  and   property,  §  2956. 

Against  municipal  corporations — Construction  of  sewer,  §  2957. 

Against  municipal  corporations — Construction  of  streets,  §  2958. 

Against  municipal  corporations — Irregular   assessments,  §  2959. 

Against  municipal  corporations — Taxes  and  assessments — Continued,  §  2960. 

Against  tax-sale,  §  2961. 

Restraining  collection  of  tax,  §  2962. 

Restraining  collection  of  tolls,  §  2963. 

What  public  officers  cannot  be  enjoined,  §  2964. 

Against  public  officers,  §  2965. 

Against  board  of  supervisors,  §  2966. 

Against  school  officers,  §  2967. 

Against  city  officials,  §  2968. 

Against  school  districts,  §  2969. 

Against  taking  office,  §  2970. 

Against  abuse  of  process,  §  2971. 

Insufficient  grounds  for  injunction,  §  2972. 

Order  to  show  cause,  §  2973. 
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INJUNCTION   (Continued). 

When  order  to  show  cause  will  issue,  §  2974. 

Form  of  order,  §  2975. 

To  whom  directed,  §  2976. 

Appeal  from  order,  §  2977. 

When  injunction  may  be  granted,  §  2978. 

Service  of  injunction,  §  2979. 

Demurrer,  §  29S0. 

Amended  pleadings,  §  2981. 

Answer,  §  2982. 

Trial  of  issues,  §  2983. 

:.5vidence,  §  2984. 

Grounds  for  dissolution,  §  2985. 

Injunction  granted  without  notice,  §  2986. 

Motion  to  dissolve  or  vacate  injunction,  §  2987. 

Motion  to  modify,  §  2988. 

Effect  of  dissolution,  §  2989. 

Motion  to  dissolve  on  complaint  and  answer,  §  2990. 

Time  to  make  motion  to  dissolve,  §  2991. 

Notice  of  motion  to  dissolve,  §  2992. 

Opposing  motion  to  dissolve,  §  2993. 

Right  to  move  to  dissolve,  §  2994. 

When  injunction  is  dissolved,  §  2995. 

Dissolution  of  injunction  against  assessment,  §  2990. 

Eevival  of  injunction,  §  2997. 

New  trial,  effect  of,  §  2998. 

Non-suit,  effect  of,  §  2999. 

Reversal  of  judgment,  effect  of,  §  3000. 

Judgment,  effect  of,  §  3001. 

Judgment,  effect  of — Continued,  §  3002. 

Service  and  enforcement  of  decree,  effect  of,  §  3003. 

Violation  and  punishment,  §  3004. 

Proceedings  in  contempt — Affidavit,  §  3005. 

Judgment  in  contempt,  §  3006. 

Wrongful  injunction,  §  3007. 

Damages  on  dissolution,  §  3008. 

Damages  on  dissolution — Attorney's  fees,  §  3009. 

Damages  on  dissolution — Duration  of,  §  3010. 

Damages  on  dissolution — Measure  of,  §  3011. 

Damages  on  dissolution — Time  to  sue,  §  3012. 

Parties  to  suit,  §  3013. 

Damages  on  dissolution — Pleadings,  §  3014. 

Damages  on  dissolution — Defenses,  §  3015. 

Damages  on  dissolution — Evidence,  §  3016. 

INJUNCTION— FORMS. 
In  General. 

Affidavit  and  notice  for  modification  of,  §§  3069,  3070. 
Affidavit  by  agent,  §  3026. 
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INJUNCTION— FORMS  (Continaed). 

Allegations  enjoining  certain  acts,  §§  3033-30(58. 

Against  repeated  trespass,  complaint  for,  §  6602. 

Before  answer,  aflBdavit  for,  §  3025, 

Bond,  complaint  on,  §  4987. 

Complaints  for,  §§  3017-3024. 

Judgment  enjoining  maintenance  of  a  dam,  §  1392. 

Made  perpetual,  order  for,  §  3074. 

Notice  of  motion  for,  §  3032. 

Order,  §  3028. 

Order  after  order  to  show  cause,  §  3067. 

Order  confirming  report  as  to  damages  from,  §  3072. 

Order  dissolving,  §§  3071,  3073. 

Order  to  show  cause,  §  3030- 

Undertaking  for,  §  3027. 

Writ,  §  3029. 

Consecutive  Sections. 

For  restoration  of  personal  property  threatened  with  destruction,  and  for  an 

injunction,  §  3017. 
For  an  injunction  restraining  waste  and  injury,  §  3018. 
The  same — For  injunction  and  damages,  §  3019. 
To  restrain  the  use  of  plaintiff's  trademark,  §  3020. 
Allegation  in  case  of  a  periodical  publication,  §  3021. 
Against  purchaser  of  goods,  and  for  injunction  restraining  sale,  §  3022. 
To  restrain  negotiation  of  bill  or  note,  §  3023. 
Interpleader,  §  3024. 

Injunction  before  answer — Affidavit  in  support  of  complaint.  §  3025. 
Affidavit  in  support  of  complaint  by  agent  or  clerk  of  defendant,  §  3026. 
Undertaking  on  injunction,  §  3027. 
Order  of  injunction,  §  3028. 
Writ  of  injunction,  §  3029. 

Order  to  show  cause,  and  restraining  order,  §  3030. 
Notice  of  motion  for  reference  to  ascertain  damages,  §  3031. 
Notice  of  motion  for  injunction,  §  3032. 

Statements  in  motion  against  violation  of  covenant  to  build,  §  3033. 
Against  resuming  practice  after  having  sold  business,  §  3034. 
Against  carrying  on  business  forbidden  by  lease,  §  3035. 
Against  removing  fixtures,  §  3036. 
Against  underletting,  §  3037. 

Against  transfer  of  stock  by  corporation,  §  3038. 
In  creditors'  suits — Against  selling  and  conveying  property,  §  3039. 
Against  transferring  assets,  §  3040. 
Against  transferring  negotiable  paper,  §  3041. 
To  restrain  proceedings  at  law — On  contract,  §  3042. 
Against  entering  confession  of  judgment,  §  3043. 
Against  proceedings  at  law — Ejectment,  §  3044. 
Nuisances — Against  building  a  railroad  on  plaintiff's  land,  §  3045. 
Against  laying  a  railroad  in  the  streets  of  a  city,  §  3046. 
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The  same — Another  form,  §  3047. 

Against  continuance   of  slaughter-house,  §  3048. 

Burning  brick,  §  3049. 

Against  erecting  and  to  compel  removal  of  buildings,  §  3050. 

Against  the  diversion  of  water,  §  3051. 

Against  flooding  mining  claim,  §  3052. 

Against  building  pier  or  wharf,  §  3053. 

Against  selling  or  disposing  of  partnership  property,  §  3054. 

Injunction  against  publishing  book,  §  3055. 

Against  publishing  private  letter,  §  3056. 

Against  use  of  secret  in  trade,  §  3057. 

Against  public  oflBcers — Quo  warranto,  from  usurping  office,  §  3058. 

In  trespass — Against  undermining  plaintiff's  land,  §  3059. 

Trademarks — From  using  plaintiff's  trademark,  §  3060. 

Against  infringement  of  sign,  §  3061. 

Waste — Affidavit  to  obtain  order  to  restrain  waste,  §  3062. 

Statement  on  motion  enjoining  waste,  §  3063. 

Against  waste  by  cutting  timber,  §  3064. 

Against  destroying  ornamental  trees,  §  3065. 

Against  working  a  mine,  §  3066. 

Injunction  order  after  order  to  show  cause,  §  3067. 

Dissolving  injunction — Notice  of  motion  to  dissolve,  §  3068. 

Affidavit  for  modification  or  vacation  of  temporary  injunction,  §  3069. 

Notice  of  motion  to  vacate  or  modify  injunction,  §  3070. 

Order  dissolving  injunction,  §  3071. 

Order  confirming  report  as  to  damages,  §  3072. 

Injunction  dissolved  and  action  dismissed,  §  3073. 

Injunction  made  perpetual,  §  3074. 

INJURY. 
See  Negligence;  Torta. 
Continuing,  from  diversion  of  water,  §  4376. 
From  defect  in  street,  who  liable,  §  4208. 
From  frightened  horse,  §  4161. 
Eemote,  liability  of  carrier,  §  3209. 
To  person,  essential  averments,  §  4160. 
To  person  from  negligence,  §§  4154-4219. 
To  property,  from  negligence,  §§  4256-4331. 
Trivial,  no  injunction  granted,  §  2834. 

INNKEEPER. 

Boarding-house  keeper,  §  3161. 

Delivery  to,  not  necessary,  §  3162. 

Form  of  complaint  against  for  loss  of  baggage,  §§  3188,  3189. 

Liability  of,  at  common  law,  §  3161. 

INNUENDO. 
In  alleging  libel,  §§  3924-3926. 
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IN  EE   CASES. 
Caption  and  title  of  cases  §§  122-127. 

INSANE  PERSONS. 
In  General. 

Ability  to  contract,  §  3383. 

Action  by,  necessary  averment,  §  3387. 

Appointment  of  guardian  for,  §  3376. 

Divorce  of, §  338i. 

Limitations  of  actions,  §  3378. 

Eestoration  to  capacity,  §  3389. 

Suits  against  estates  of,  when  permitted,  §  338L 

Consecutive  Sections. 

Appointment  of  guardian,  §  3376. 

"Duly  appointed,"  §  3377. 

Limitations,  §  3378. 

Attack  on  authority  of  guardian,  §  3379. 

Ejectment,  §  3380. 

Equity  suits,  §  3381. 

Duty  of  guardian  of  a  lunatic,  §  3382. 

Ability  of  incompetent  to  contract,  §  3383. 

Divorce  of  an  incompetent,  §  3384. 

Habitual  drunkard,  §  3385. 

Lunatic,  §  3386. 

Necessary  averment,  §  3387. 

Personal  actions,  §  3388. 

Eestoration  to  capacity,  §  3389. 

INSANE  PERSONS— FORMS. 

Answer  by,  §  3395. 

Appointment  of  guardian  ad  litem,  petition  for,  §  3392. 

Affidavit  of  service  upon,  §  3396. 

Caption,  when  in  matter  of  insane  person's  eS'tate,  §  124. 

Commencement  of  answer  by,  §  139. 

Commencement  of  answer  by,  §§  139,  402. 

Complaint  by  guardian  of  insane  person,  or  person  of  unsound  mind,  §  3390. 

Complaint  against  guardian  of  insane  person,  §  3391. 

Petition  by  relative  or  friend  for  appointment  of  guardian  ad  litem  for  in- 
sane defendant,  §  3392. 

Order  appointing  guardian  ad  litem  for  infant  or  insane  person  interested  in 
land  condemned,  §  3393. 

Action  by  general  guardian  of  insane  or  incompetent  person,  §  3394. 

General  answer  of  infant  or  lunatic,  in  foreclosure,  partition,  etc.,  §  3395. 

Affidavit  of  service  on  infant   (or  insane)   defendant,  §  3396. 

Consent  of  proposed  guardian  ad  litem,  §  3397. 
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INSANITY. 
Pending  suit  as  abating  action,  §  65. 
Defense  of  in  divorce,  §  3668. 

INSOLVENCY. 
Property,  disposition  of  enjoined,  §§  2865,  2866. 
No  d«feuse  in  foreclosure,  §  5911. 

INSOLVENCY— FOEMS. 

Caption  of  pleadings  in,  §  125. 

INSPECTION. 
Of  account,  how  obtained,  §  4453. 
Of  books  as  evidence,  §§  2277-2295. 

INSPECTION— FOEMS. 
Notice  of  motion  for  order,  §  2294. 
Of  books,  order  permitting,  §  965. 

INSTALLMENTS. 

IndoTser,  released  by  failure  to  demand  each,  §  5371. 

Of  mortgage  debt,  foreclosure  for  nonpayment  of,  §  5850. 

INSTRUCTIONS. 
In  general,  §  1234. 
Amendment  of,  §  1242. 
rhaty  to  follow,  §  1244. 
Instructions,  error  in,  §§  1605,  1245. 
Erroneous,  appeal  for,  §§  1901,  1913. 
Form  and  suflEiciency  of,  §  1237. 
How  construed,  §  1241. 
How  given,  §  1236. 
In  writing,  §  1237a. 
Misleading  and  erroneous,  §  1238. 
Negative  pregnant,  wrongful  attachment,  §  2750. 
Presumptions  as  to,  §  1243. 
Eefusal  of,  §  1240. 
When  may  be  refused,  §  1239. 
When  must  be  excepted  to,  §  1259. 

INSUEANOE. 
In  General. 

Abandonment  of  ship,  §  4778, 

Accident,  §§  4757-4759. 

Actions  for  premiums,  dues,  and  assessments,  §  4753. 

Agent,  power  of,  §  4738. 

Application  for  life,  §  4755. 

Averment  of  interest,  §  4731. 

Change  of  interest,  §  4746. 
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INSURANCE    (Continued). 

Companies,  foreign,  compliance  with  local  laws,  §  4770. 

Complaint  for  failure  to,  §  4754. 

Company,  pleading  exempt  liability,  §  392. 

Company,  transfer  of  note  by,  how  made,  §  5404. 

Conditions  precedent  to  suii,  §  4734. 

Contribution  and  subrogation,  §  4766. 

Construction  of  policy  and  statutes,  §  4762. 

Damage  paid  by  another,  subrogation,  §  4794, 

Defenses  in  actions  on,  §  4792. 

Effect  of  double,  §  4739. 

Effect  of  misrepresentations,  §  4745. 

Effect  of  suicide,  §  4763. 

Essential  averments,  §§  4732,  4733. 

Freight,  forwarders  not  insurers  of,  §  4264. 

Issues  of  fact,  §  1127. 

Issues  of  law,  §  1126. 

No  privity  of  contract  between  insured  and  reinsurer,  §  4743. 

Of  pledged  property,  §  3165. 

Or  guP-.inty,  §4700. 

Over-valuation,  when  fraud,  §  4790. 

Parol,  §  4741. 

Pleading  of  proximate  and  remote  cause  of  loss,  when,  §  4792. 

Policy,  action  on  by  assignee,  §  4752. 

Policy,  assignment  of,  §  4747. 

Policy,  assignment  of,  §  3284. 

Policy,  conditions  subsequent,  effect  of,  §  4751. 

Policy,  exceptions  in,  §4740. 

Policy,  specific  performance  for,  §  6984. 

Policy,  time  in  which  to  sue  on,  §§  4736,  4737. 

Policy,  when  application  must  be  attached,  §  4771. 

Presumptions  as  to,  §  4760. 

Reply  in  suit  on  policy,  §  759. 

Representations,  no  part  of  policy,  §  4742. 

Seaworthy  or  not,  issue  of  fact,  §  1127. 

Special  defenses,  §  4793. 

Versus  guaranty,  §  4730. 

Wagering  policies  void,  §  4750. 

Warranties,  §§  4748,  4749. 

Warranties — Application,  §  4765. 

Consecutive  Sections. 

Insurance  versus  guaranty,  §  4730. 

Fire  insurance — Insurable  interest — Averment  of,  §  4731. 

Other  essential  averments — Loss — Policy — Action  by  mortgagor,  §  4738. 

The  complaint,  §  4733. 

Conditions  precedent  to  suit,  §  4734. 

Plea  in  equity,  §  4735. 

Time  in  which  to  sue,  §  4736. 
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INSUBANCE    (Continued). 

Same — In  case  of  lost  policy,  S  4737, 

Agent,  §  4738. 

Double  insurance,  §  4739. 

Exceptions  in  policy,  §  4740. 

Parol  policy,  §  4741. 

Representations,  §  4742. 

Eeinsurance,  §  4743. 

Interest  of  insured — Allegation  of,  §  4744. 

Misrepresentations,  §  4745. 

Change  of  title  or  interest,  §  4746. 

Assignment  of  policy,  §  4747. 

Warranties,  misrepresentations,  etc.,  §  4748. 

Warranties  as  to  value,  §  4749. 

Wagering  policies,  §  4750. 

Conditions  subsequent,  §  4751. 

Action  by  assignee,  §  4752. 

Recovery  of  premuim,  dues,  and  assessments,  §  4753. 

Complaint,  for  failure  to  insure,  §  4754. 

Life  insurance — Application,  §  4755. 

Life-insurance  policy — Averments,  §  4756. 

Accident  policy — Averments,  §  4757. 

Accident  policy — Averments — Continued,  §  4758. 

Accident  policy — Answer,  §  4759. 

Life  insurance — Presumptions,  §  4760. 

Life  insurance — Conflict  of  laws,  §  4761. 

Life  insurance — Construction  of  instruments  and  statutes,  §  4762. 

Life  insurance — Suicide,  §  4763. 

Assigned,  §  4764.  , 

Warranties,  §  4765. 

Life  insurance — Contribution  and  subrogation,  §  4766. 

Marine  insurance — Mutuality  of  agreement,  §  4767. 

Marine  insurance — Nature  of  the  loss,  §  4768. 

Marine  insurance — Parties,  §  4769. 

Foreign  insurance  company's  compliance  with  statutes,  5  4770. 

Attaching  policy  and  application,  §  4771. 

Marine  insurance — Risks,  §  4772. 

Marine  insurance — Interest,  how  alleged,  §  4773. 

Marine  insurance — Contribution,  §  4774. 

Marine  insurance — Jettison,  §  4775. 

Marine  insurance — Particular  average,  §  4776. 

Conflict  of  laws,  §  4777. 

Marine  insurance — Abandonment,  §  4778. 

Marine  insurance — Insurance  by  agent,  §  4779. 

Mutual-benefit  insurance — The  insurance  society,  §  4780. 

Mutual-benefit  insurance — The  contract,  §  4781. 

Mutual-benefit  insurance — Laws  of  society  as  part  of  contract,  §  4782. 

Mutual-benefit  insurance — Amendments,  §  4783. 
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Mutual-benefit  insurance — Suspension  and  expulsion,  §  4784. 

Mutual-benefit  insurance — Beneficiaries,  §  4785. 

Mutual-benefit  insurance — Venue,  §  4786. 

Mutual-benefit  insurance — Complaint,  §  4787. 

Mutual  insurance  money,  etc.,  not  liable  to  process,  §  4788. 

Denial  of  liability — Conditions  in  policy,  §  4789. 

Fraud  and  false  swearing,  §  4790. 

General  denial,  §  4791, 

Answer — Proximate  and  remote  cause  of  loss,  §  4792. 

Answer — Special  defenses,  §  4793. 

Damages  settled  by  another,  §  4794. 

INSURANCE— FORMS. 
In  General. 

Action  on  not  commenced  in  time,  defense  of,  §  4827. 
Building  unoccupied,  defense  of,  §  4830. 
Canceled  before  loss,  defense  of,  §§  4826,  4828. 
Company    complaint    against    director    for    declaring    unlawful    dividends, 

§§3528,3529. 
Complaint  by  on  accident  policy,  §§  4804,  4806. 
Complaint  on  contract  of  not  delivered,  §  4801. 
Contracts,  answers  on,  §§  4816-4832. 
Contracts,  complaints  on,  §§  4795-4815. 
Defense  of  assignment  of  interest  of  insured,  §  4831. 
Defense  of  extra-hazardous  risk,  §  4824. 
Forms  in  actions  on,  §§  4795-4832. 

Mutual  benefit,  general  form  of  answer  of  society,  §  4832. 
On  husband's  life,  complaint  by  wife  on,  §  3590. 
Paid  by  mortgagee,  allegation  of,  §  5957. 
Termination  of  interest,  defense  of,  §  4820. 

Consecutive  Sections. 

Complaint  on  fire  policy — By  the  insured,  §  4795. 

The  same — Where  plaintiff  purchased  property  after  insurance,  §  4796. 

The  same — Another  form,  §  4797. 

The  same — Loss  payable  to  mortgagee,  §  4798. 

Complaint  by  executor  on  life  policy,  §  4799. 

Allegation  of  renewal,  §  4800. 

Complaint  by  insured  on  agreement  to  insure,  policy  not  delivered,  §  4801. 

Complaint  by  wife,  partner,  or  creditor  of  the  insured,  §  4802. 

Complaint  by  assignee  in  trust  for  wife  of  insured,  §  4803. 

Complaint  by  insured  on  accident  insurance  policy,  §  4804. 

Complaint  on  membership  certificate  of  fraternal  insurance  order,  §  4805. 

Complaint  by  insured  on  accident  policy,  §  4806. 

Complaint  by  personal  representatives  of  insured  upon  accident  policy  when 

accident  caused  death,  §  -1807. 
Marine  insurance — Complaint  on  open  policy,  §  4808. 
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The  same — Complaint  on  cargo  lost  by  fire — Valued  policy,  §  4809. 

Same — Allegation  of  valued  policy,  §  4810. 

Same — Complaint  on  freight — Valued  policy,  §  4811. 

Same — Averment  of  loss  by  collision,  §  4812. 

Same — Averment  of  waiver  of  condition,  §  4813. 

Same — Complaint  for  partial  loss  and  contribution,  §  4814. 

Same — Allegation  for  a  particular  average  loss,  §  4815. 

Answers. 

Denial  of  policy,  §  4816, 

Denial  of  plaintiff 's  interest,  §  4817. 

Denial  of  loss,  §  4818. 

Allegation  that  policy  was  obtained  by  misrepresentations,  §  4819. 

Allegation  of  transfer  without  insurer's  consent,  §  4820. 

Allegation  of  unseaworthiness  of  vessel,  §  4821. 

Denial  of  making  of  proof  of  loss,  §  4822. 

Allegation  that  plaintiff  gave  fraudulent  account  of  loss,  §  4823. 

Allegation  of  extra-hazardous  risk,  §  4824. 

Allegation  of  sale  of  damaged  goods  by  plaintiff,  and  that  defendant  paid 

deficiency,  §  4825. 
Allegation  of  other  insurance  without  consent,  §  4826. 

Allegation  that  action  not  commenced  within  time  limited  by  policy,  §  4827. 
Allegation  of  cancellation  of  policy  before  loss,  §  4828. 
Allegation  that  material  statements  in  application  were  false,  §  4829. 
Allegation  that  building  was  unoccupied,  §  4830. 
Allegation  of  voluntary  assignment  or  mortgage  by  assured,  §  4831. 
Outline   of  answer   by   fraternal   benefit   order,    alleging   failure  to   conform 

to  constitution  or  by-laws,  §  4832. 

INTEMPERANCE. 
Habitual,  defined,  §  3616. 

INTENT. 
Fraudulent,  §  6833. 
Libelous,  §  3929. 

INTEREST. 

Amount  allowed  in  default  judgment,  §  1422. 

Computation  of  in  foreclosure,  §  5927. 

Coupons,  negotiable,  §  5358. 

From  time  of  demand,  §  5113. 

Legal,  in  other  states,  presumed  to  be  that  of  common  law,  §  5393. 

Liability  of  guarantor  for,  §  4715. 

Not  part  of  claim,  in  governing  jurisdiction,  §  977. 

Of  all  parties  in  partition,  pleaded,  §  6162. 

Of  insured,  §§  4744,  4746. 

Of  third  parties  in  property  under  mechanic's  Uen,  §  6043. 

Of  third  parties,  suflScient  allegation  of,  §  5869. 

On  account  after  demand,  §  4543. 
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INTEREST  (Continuea). 

On  claim  for  use  and  occupation,  §  6660. 

On  dishonor  of  draft,  §  5269. 

On  estate  funds  allowed  in  action  on  bond,  §  4950. 

On  money  wrongly  held,  §  5058. 

On  penalty  of  replevin  bond,  §  4887. 

On  pledges,  when  usurious,  §  6007. 

On  promissory  notes,  §  5376. 

Stopped  by  tender,  when,  §  545. 

INTERESTED  PARTY. 
See  Parties. 

INTERLOCUTORY  DECREE. 

In  partition,  appeal  lies  from,  §  1691. 
In  partition,  contents  of,  §  6168. 
Injunction,  §§  2820,  2821. 

INTERLOCUTORY  DECREE— FOBBL 

Denying  specific  performance,  §§  1397,  7016. 
In  divorce,  §§  1390,  3709. 
In  partition,  §  6193. 

INTERLOCUTORY  ORDER. 

As  to  costs,  evidence,   new  trial,  receiver,  reference,   vacating  judgment, 

§§  1719-1724. 
Non-appealable,  §  1718. 

INTERMEDIATE  COURTS. 
Appeal  from,  §  1683. 

INTERPLEADER. 
BiU  of,  §  698. 
Rules  governing,  §§  681-722. 

INTERPLEADER— FORMS. 

In  equity,  §  718. 
Of  garnishee,  form  of,  §  717. 
Order  for,  §§  705,  721. 
Praying  for  injunction,  §  3024. 

INTERPRETATION. 

See  Constructioiu 
Interpretation    of  compromise,  §  2347, 
Of  charter-party,  §  5669. 
Of  contract  for  sale  of  realty,  §  5718. 
Of  indemnity  contract,  §  4838. 
Of  verdict,  §  1273. 
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INTERROGATORIEa 

Settlement  of  for  deposition,  §  2240. 
Form  of  on  taking  deposition,  §  2265. 

INTERVENTION. 
In  General. 

Bringing  in  sureties,  §  694. 

Defined,  §  681. 

Dismissal  of,  §  686. 

In  attachment  suit,  §  685. 

In  ejectment,  §§  687,  6294. 

In  foreclosure,  §  688. 

[n  foreclosure  of  liens,  §  6059. 

In  partition  suit,  §  6164. 

In  suit  on  mechanic 's  lien,  §  690, 

Interest  required  for,  §  689. 

In  quo  warranto,  §  7032. 

Not  affected  by  nonsuit,  §  691. 

Of  assignee,  §  684. 

Parties  entitled  to  intervene,  §  696. 

Petition  in,  §  682. 

Pleading,  cases  cited,  §  697. 

T^ights  as  to  dismissal  of,  §  1479. 

Specific  performance,  §  693. 

Taxes,  bringing  in  claim  for,  §  695. 

When  allowed,  §  681. 

Consecutive  Sections. 

Intervention,  §  681. 

Petition,  §  682. 

Appeal,  §  683. 

Assignees,  §  684. 

Attachment  suits,  §  685. 

Dismissal,  §  686. 

Ejectment,  §  687. 

Foreclosure,  §  688. 

Interest  of  parties,  §  689. 

Mechanic's  lien,  §  690. 

Nonsuit,  §  691. 

Ordering  in  necessary  parties,  §  692. 

Specific  performance,  §  693. 

Sureties,  §  694. 

Tax,  §  695. 

Who  may  intervene,  §  696. 

Intervention — Miscellaneous  cases — Pleading.  {  697. 

Interpleader,  §  698. 
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INTERVENTION— FORIVIS. 
In  General. 

AflBdavit  for,  in  claim  and  delivery,  §  703. 

AflSdavit  of  defendant  requesting,  §  702. 

Affidavit  of  defendant  to  bring  in  third  party,  §§  719,  720. 

Complaint  in,  §  699. 

Notice  of  motion  for,  §§  704,  707. 

Order  allowing,  §§  700,  705. 

Order  allowing  in  replevin,  §  2611. 

Order  bringing  in  necessary  parties,  §§  692,  701,  708,  716. 

Order  for  delivery  of  property  and  appointment  of  receiver,  §  722. 

Order  setting  aside  attachment,  §  715. 

Order  to  show  cause,  §§  712,  714. 

Petition  for,  in  replevin  suit,  §§  710,  711,  2609. 

Petition  of  claimant  of  attached  property,  §  709. 

Petition  of  landlord,  in  ejectment,  form  of,  §  706. 

Petition  of  creditor  to  set  aside  attachment,  form  of,  §  713. 

Consecutive  Sections. 

Commencement  of  complaint  By  intervener,  §  699. 

Order  allowing  intervention,  §  700. 

Order  to  bring  in  necessary  parties,  without  motion,  §  701. 

Affidavit  in  action  to  recover  money,  §  702. 

Affidavit  where  action  is  brought  to  recover  specific  personal  property,  §  703. 

Notice  of  motion  to  allow  party  to  interplead,  §  704. 

Order  of  interpleader,  §  705. 

Petition  by  landlord  to  be  made  defendant  in  action  of  ejectment,  §  706. 

Notice  of  motion  to  make  party  defendant,  §  707. 

Order  making  third  person  a  party  defendant,  §  708. 

Petition  for  intervention  by  third  person  whose  property  is  attached,  §  709. 

Petition  for  intervention  in  replevin,  §  710. 

Petition  by  owner  of  chattels  to  intervene  in  replevin,  §  711. 

Order  to  show  cause  why  petition  for  intervention  should  not  be  granted, 
§712. 

Petition  of  intervening  creditor  to  set  aside  prior  attachment,  §  713. 

Order  of  hearing  of  said  petition,  §  714. 

Order  vacating  attachment,  §  715. 

Order  awarding  issues  on  said  petition,  §  716. 

Garnishee's  answer  by  way  of  interpleader,  §  717. 

To  obtain  interpleader  in  equity,  §  718. 

Affidavit  by  defendant  for  interpleader  of  third  person  in  action  of  re- 
plevin, §  719. 

The  same,  where  the  third  party  claims  a  part  only  of  the  property,  §  720. 

Order  of  interpleader,  §  721. 

Delivery  of  specific  property,  and  appointing  receiver  therefor,  §  722. 

IN  THE  MATTER  OF  THE  ESTATE. 

Captions  of  pleadings  in  matters  of  estates,  §  122. 

Caption  of  pleading  when  in  matter  of  minor's  estate,  §  123. 
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INVENTION. 
Inventions  made  by  employee,  when  belong  to  employer,  S  6203. 

INVOLUNTAEY  TRUST. 
Involuntary  trust,  from  fraud,  §  6832. 

IREELEVANT. 
Allegations,  as  to  nuisance,  §  4402. 
Matter,  form  of,  order  to  strike  out,  §  846. 
Matter  stricken  out,  when,  §  817. 
Pleading  defined,  §  815, 
Testimony,  exceptions  to,  §  1349. 

IRREPARABLE  INJURY. 
See  Injunction;  Waste. 

IRRIGATION. 

Parties  to  suit  to  restrain  diversion  of  water,  §  46. 
Water,  diversion  of  enjoined,  §§  2909,  2910. 

ISSUES. 

In  general,  §  1124. 

As  to  cotenancy  in  ejectment,  §  6429. 

General,  in  ejectment,  §  6399. 

In  action  against  joint  debtor,  §  3464. 

Joinder  of,  §  1125. 

•Joined  on  question  of  tender,  §  546. 

Of  annulled  marriage,  §  3620. 

Of  fact,  §  1127. 

Of  law,  examples  of,  §  1126. 

Of  law  and  fact,  mixed,  §  1128. 

Of  law  and  fact  to  be  raised  by  pleadings,  §  84. 

Of  law,  negligence  of  carrier,  when  is,  §  3250. 

Raised  by  pleadings^  §§  1124-1129. 

Special,  defined,  §  1129. 

ITEMS. 
Items,  demand  for,  §§  2296-2308. 
Of  account,  §  4440, 
Of  accouut|  form  of   order  to  furnish  more  particularly,  §  967. 

JETTISON. 
To  save  lives  of  shipwrecked  passengers,  §  4774. 

JOINDER  OF  CAUSES. 

fcjee   Action. 
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JOINDER  OP  PARTIES. 

See  Parties. 

JOINT  AND  SEVEKAlk 

Judgments,  §  1365. 

Liability  of  sureties,  §  4894. 

Obligations,  §  5262. 

Tenancy,  ejectment,  §§  6408,  6422. 

JOINT  APPEAL. 
See  Appeal  and  Error. 

JOINT  BOND. 

In  replevin,  §  4888. 

Form  of  complaint  by  surviving  obligee,  §  5266. 

Parties  to  action  on,  §  5261. 

JOINT   DEBTORS. 

Actions  by  and  against,  §§  3462-3473. 

Answer  of,  §  3463. 

Confession  of  judgment  by,  §  1463. 

On  note,  parties  defendant,  §  5491. 

Pleadings  of  after  judgment,  §  3465. 

Release  of,  §  3466. 

JOINT   DEBTORS— FORMS. 

Execution  against,  where  part  only  are  served,  §  3473. 

Judgment  debtors,  action  against  any  one,  §  5587. 

Not  originally  served,  default  against,  §  1444^. 

Not  originally  served,  judgment  against,  §  3472. 

Not  served,  affidavit  against,  §  3468. 

One  only  served,  judgment  against,  §§  3471,  3472. 

Summons  against,  to  show  cause,  §  3469. 

Summons  against,  when  not  served  in  original  action,  §  3470. 

Writ  of  execution  to  enforce  judgment,  §  2101. 

JOINT  DEFENDANTS. 

In  conversion,  §§  4054,  4055. 

In  libel,  §  3918. 

In  malicious  prosecution,  §  3885. 

In  slander,  §  3908. 

JOINT  DEMAND. 

Not  set  oflE  against  separate  demand,.§  630. 

JOINT  DEMURRER. 

bee   Demurrer. 

JOINT   LESSORS. 

Covenants  of,  §  5800. 
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JOINT  MAKERS. 
Of  note,  form  of  complaint  by  for  contribution,  §§  5143,  5525. 

JOINT  FLEA. 
Bad  in  part,  §  4968. 

JOINT  STOCK  COMPANY. 
Dissolution  of,  §  3750. 

JOINT  TENANTS. 
Actions  by,  how  brought,  §  3457. 
And  tenants  in  common,  §§  3456-3461. 
Levy  of  execution  on  property  of,  §  2048. 

JOINT  VERDICT. 

See  Verdict. 

JUDGES. 
Power  of  judge  in  chambers,  §  972. 
Disqualified,  affidavit  for  change  of  venue,  §  997. 
Duty  in  settlement  of  statement  on  motion  for  new  trial,  §  1597. 
Duty  to  approve  bond,  §  1978. 

JUDGMENT. 
In  General. 

Affirmed  in  part,  cos,ts  on,  §  1508. 
Affirmed,  when,  §  1929. 
Appealed,  complaint  on,  §  5591. 
Against  estate,  how  entered,  §  1532. 
Against  county,  enforcement  of,  §  5584. 
Against  decedent,  enforcement  of,  §  5586. 
Against  garnishee,  §§  2791,  2792. 
Against  joint  debtor,  §  3467. 
Against  partners,  one  only  served,  §  3717. 
Alleging  date  of  entry  of,  §  5590. 
Alleging  former  as  defense,  §  511. 
Amendment  of,  §  797. 
Amount  of,  rents  and  damages,  §  6671. 
And  findings  in  same  document,  not  erroneous,  {  190S. 
And  statutes,  actions  on,  §§  5583-5632. 
Appealable,  §  1684. 

Appointment  of  receiver  after,  §  3086. 
Assignment,  §  3285. 
Assignment,  pleading,  §  5593. 
Bar  of  former  judgment,  §§  508,  513. 
Bars  only  cause  on  which  proof  was  submitted,  {  51SL 
Bar,  untried  issues,  §  512. 
By  confession,  §§  1458-1474. 
By  confession,  lien  of,  §  5595. 


*!:134  INDEX 

JUDGMENT  (Continned). 

By  consent,  §  1472. 

By  default,  §§  1409-1446. 

By  default,  California  practice  in  setting  aside,  §  1428. 

By  default,  excuses  for,  §  1441. 

By  default,  grounds  for  setting  aside,  §  1425. 

By  default,  proof  required,  §§  1414,  1421. 

By  default,  relief  granted,  §  1422. 

By  default,  setting  aside,  §  6899. 

By  default,  setting  aside  by  evidence  outside  records,  §  1430. 

By  default,  when  may  be  opened  by  one  not  personally  served,  §  1418. 

By  default  when  permitted,  and  what  admits,  §§  1409,  1410. 

Collateral  attack  on,  when  allowed,  §  1541. 

Conclusiveness    of,  §§  1517-1534. 

Conformity  to,  allegations  and  proof,  §  1364. 

Correct,  not  reversed  for  wrong  reasoning,  §  1925. 

Covenants,  §  5759. 

Creditor  of  confessed  judgment,  action  by,  §  1464. 

Defense  of  fraud  in  action  on,  §§  5598,  5599. 

Deficiency  on  foreclosure,  §  5932. 

Defined,  §  1361. 

Demand  of  payment  before  actions  on,  when  necessary,  §  5604. 

Denial  of,  §§  5592,  5621. 

Denial  on  information  and  belief,  §  470. 

Dismissed,  defense  of,  §  5596. 

Docketing,  §  1371. 

Docketing  in  creditor's  suit,  §  2189. 

Effect  of  foreign  statutes  of  limitations,  in  actions  on,  §  5618. 

Enforcement  of  by  execution,  §§  2031-2094. 

Enjoining  or  curtailing  nuisance,  §  4406. 

Entered  after  verdict  and  death  of  party  valid,  §  63. 

Entering,  §  1366. 

Entry  of  by  clerk,  §  1372. 

Entry,  issue  of  law,  §  1126. 

Erroneous,  as  set-off,  §  5622. 

Erroneous,  remedy  by  appeal,  §  1539. 

Estoppel  by  former  judgment,  when,  §  515. 

Evidence  of,  §§  5606,  5609. 

Examples  of  collateral  attack  on,  §  1543. 

Exemplification  of,  §  5609. 

Final,  in  attachment,  §  2711. 

Final,  what  is,  §  1363. 

Foreign,  allegations  on,  §§  5605,  5616,  5617. 

Foreign,  effect  of,  §  5614. 

For  costs,  in  general,  §§  1494-1518. 

For  costs  and  interest,  §  1374. 

For  costs,  appeal  from,  §  1688. 

For  costs,  vacating,  §  1515. 
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JUDGMENT  (Continued). 

For  dissolution  of  partnership,  §  3744. 

For  divorce,  when  effective,  §  1530. 

For  gold  coin, §  1373.  ^ 

For  goods  sold,  in  general,  §  1376. 

For  receiver,  bar  of  raised  by  demurrer,  §  271, 

Former  adjudication  raised  by  demurrer,  §  269. 

Former  as  defense,  §  508. 

Former  as  defense,  parties  to,  §  510. 

Former,  when  not  a  bar,  §§  514,  3770. 

Grounds  for  a  collateral  attack  on,  §  1542. 

How  pleaded,  §  5588. 

Impeachment,  §  1538. 

In  action  on  bond,  §  1533. 

In  another  action,  when  set  up  by  supplemental  answer,  §  778, 

In  attachment,  for  defendant,  §  2718. 

In  condemnation,  conclusiveness  of,  §  6817. 

In  contempt  for  violation  of  injunction,  §  3006. 

In  courts  of  limited  jurisdiction,  actions  on,  §§  5610-5612, 

In  ejectment,  §§  1375,  6431. 

Judgment  in  ejectment,  effect  of,  §  1531. 

In  equity,  conclusiveness  of,  §  1518. 

In  forcible  entry  and  detainer,  §  6518. 

In  forcible  entry  and  detainer,  effect  of  reversal  of,  §  6500. 

In  former  action,  defense  of  in  suit  on  judgment,  §  5601, 

In  general,  §§  1361-1408. 

In  injunction,  effect  and  service  of,  §§  3001-3003. 

In  mandamus,  §  7102. 

In  personam,  erroneous,  relief,  §  1528, 

In  quo  warranto,  §  7053. 

In  replevin,  §§  2578-2581,  4101. 

Including  costs,  §  1501. 

Joint,  action  against  any  defendant,  §  5587. 

Joint  and  several,  §  1365. 

Jurisdiction  of  court  to  give,  in  general,  §  1362. 

Lien,  §  1377. 

Lien,  effect  of  death  of  party,  §  1380. 

Lien,  extension  of,  §  1382. 

Lien,  judgment  entered  after  death  of  party  does  not  create,  8  61. 

Lien,  property  subject  to,  §  1383, 

Lien,  release  of,  §  1384. 

Lien,  removal  of,  §  1379. 

Lien  versus  equitable  liens,  §  1381. 

Limitation  of  actions  on,  §  5597. 

Modification  of,  on  motion  for  new  trial,  §  1640. 

Modified  on  appeal,  when,  §  1930. 

No  bar  to  separate  action  on  same  contract,  when,  i  220. 

Not  to  exceed  prayer  of  complaint,  §  111. 
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JUDGMENT  (Continned). 

Nunc  pro  tunc,  §§  1367,  1368. 

Obtained  by  fraud,  equitable  relief  from,  §  1536. 

Order  for  substitution  conclusive,  §  64. 

Of  divorce,  vacating,  §  3651. 

Of  foreclosure  of  lien  for  labor  and  materials,  contents  of,  S  6079, 

Of  justice  and  probate  courts,  actions  on,  §§  5602,  5612. 

Of  supreme  court,  amendment  of,  §  1944. 

On  answer,  §  426. 

On  award,  §  2315. 

On  bond,  conclusive,  §  4930. 

On  claim  of  ownership  of  attached  property,  §  2726. 

On  dismissal  and  nonsuit,  §§  1475-1493. 

On  merits,  what  is,  §§  1522,  1525. 

On  nonsuit,  appeal  from,  §  1493. 

On  nonsuit,  how  entered,  §  1485. 

On  official  bond,  §  4927. 

On  pleadings,  §§  1447-1457. 

On  pleadings,  admissions  in  answer,  §  1453. 

On  pleadings,  denial  insufficient,  §  1449. 

On  pleadings,  discretion  of  court,  §  1452. 

On  pleadings,  frivolous  answer,  §  1454. 

On  pleadings,  in  foreclosure,  §  5929. 

On  pleadings,  judgment  on  merits,  §  1522. 

On  pleadings,  sufficiency  of  complaint  for  purchase  price  of  land,  §  5733. 

On  pleadings,  unverified  answer,  §  1456. 

On  report  of  referee,  duty  of  court,  §  1313. 

On  report  of  referee,  when,  §  1526, 

On  stipulation,  annulment  for  fraud,  §  6900. 

On  sustaining  plea  in  abatement,  §  1534. 

On  vendor's  lien  no  bar  to  rescission  of  contract,  §  6032. 

Parties  in  defense  of  res  adjudicata,  §  510. 

Parties  plaintiff  in  action  on,  §  5585. 

Payment  of  debt  no  defense  to,  §  5624. 

Permission  of  court  to  sue  on,  when  necessary,  §  5603. 

Personal,  when  allowed  in  suit  to  foreclose  mechanic's  lien,  §  6080. 

Pleadings,  original  or  substituted  are  necessary  to  support,  §  67» 

Pleading  in  federal  courts,  §  5594. 

Pleading  jurisdiction,  in  action  on,  §  5615. 

Presumptions  in  favor  of,  §  1535. 

Priority  of  liens  of,  §  1378. 

Reply  to  plea  of,  §  738. 

Ees  adjudicata,  §§  508,  1519. 

Ees  adjudicata,  allegation  of,  §  509. 

Res  adjudicata,  applies  only  to  causes  on  which  evidence  Wft5  taken,  §  512. 

Res  judicata  not  applicable  to  mere  orders,  §  889. 

Res  adjudicata  raised  by  demurrer,  when,  §  316. 

Ees  adjudicata,  when  a  bar,  §§  513,  514, 
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Besting  on  service  by  publication,  not  conclusive,  §  1081. 

Restrained,  when,  §  2877. 

Eeversed,  costs  on,  §  1510. 

Reversed  in  case  of  no  substitution  of  deceased  or  disabled  party  in  inter< 

est,  §  65. 
Eeversed,  on  appeal,  when,  §§  1931-1934. 
Reversed,  power  of  lower  court,  §  1956. 
Revival  of,  §  1387. 
Roll,   defined,  §§  1369,    1370. 
Roll,  errors  in,  §  1886. 
Roll,  appeal  on,  §  1822. 
Roll,  on  appeal,  §  1851. 
Satisfaction  by  part  payment,  §  1386. 
Satisfaction  by  part  payment  of,  §  5618. 
Satisfaction  from  attached  property,  §  2712. 
Satisfaction  under  execution  levy,  §  1385. 
Setting  aside  for  fraud  and  mistake  of  attorney,  §  6885. 
Set-off  to  action  on,  §§  5625,  5626. 

Several  liability  of  defendants  on  judgment  for  tort,  §  55. 
Sustained  by  liberal  construction  of  the  pleadings,  §  85. 
Upon  award,  §  4503. 
Useless,  not  granted,  §  5998. 
Vacating   and   amending,  §§  1535-1545. 
Void,  no  appeal,  §§  1693,  1725. 
Void,  no  ground  for  action,  §  5628. 
When  action  lies  on,  §  5583. 
"When  bar  to  subsequent  action,  §  513. 

Consecutive  Sections — ^In  GeneraL 

What  is  a  judgment,  §  1361. 

Jurisdiction  of  court,  §  1362. 

Final  judgment,  §  1363. 

Judgment  must  follow  allegations  and  proofs,  §  1364. 

Joint   and   several  judgments,  §  1365. 

Entering  judgment,  §  1366. 

Judgment  nunc  pro  tunc,  §  1367. 

The   same — Continued,  §  1368. 

Judgment-roll,  §  1369. 

Judgment-roll,    what    constitutes,  §  1370. 

Docketing  judgment,  §  1371. 

Entry  by  clerk,  §  1372. 

Gold-coin  judgment,  §  1373. 

C!ost8  and  interest  in  gold  coin,  §  1374. 

Ejectment,  §  1375. 

Goods  sold,  §  1376. 

Lien  of  judgment,  §  1377. 

Priorities  of  judgments,  §  1378. 
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Extinguishment   of   lien,  §  1379. 

Effect  of  judgment  lien — Death  of  party  to  judgment,  §  1380. 

Equitable  liens,  §  1381. 

Extension  of  lien,  §  1382. 

Property  subject  to  the  lien,  §  1383. 

Release  of  lien,  §  1384. 

Satisfaction  of  judgment — By  levy  under  execution,  §  1385. 

Satisfaction  by  part  payment,  §  1386. 

Revival  of  judgment,  §  1387. 

Conclusiveness  of  Judgment — Consecutive  Sections. 

Conclusiveness   of  adjudication,  in  general,  §  1517. 

In  equity,  §  1518. 

Res  adjudicata,  §  1519. 

Stare  decisis — Law  of  case,  §  1520. 

Pleading  res  adjudicata,  §  1521. 

Evidence  of  res  adjudicata,  §  1522. 

In   partition,  §  1523. 

Replevin,  §  1524. 

On  the  merits,  §  1525. 

On  report  of  referee,  §  1526. 

Decree  must  contain  what,  §  1527. 

Personal  judgment — Relief  from  erroneous  decree,  §  1528. 

Effect   of   decree,  §  1529. 

Judgment  of   divorce — When   operative,  etc.,  §  1530. 

Judgment  in  ejectment — Effect,  §  1531. 

Judgment  in  action  against  an  estate,  §  1532. 

Judgment  in  action  on  bond,  §  1533. 

Judgment — Proper  on  sustaining  plea,  §  1534. 

Judgment  by  Default — Consecutive  Sections. 

Default — When   authorized,  §  1409. 

Default,  what  admits  and  cures,  §  1410. 

Order  of  court  required,  §  1411. 

Process  to   sustain   default  judgment,  §  1412. 

Pleadings  to  sustain  default  judgment,  §  1413. 

Proof  required  on  default,  §  1414. 

Against  whom  entered,  §  1415. 

Default  against  one  not  personally  served,  §  1416, 

Effect   of,  §  1417. 

Entry   of,  §  141*. 

Clerk's  duty,  §  1419. 

Errors,  how  reviewed,  §  1420. 

Proof,  when  required,  §  1421. 

Relief  granted,  §  1422. 

Waiver   of    default,  §  1423. 

When  to  be  entered,  §  1424. 
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Setting  aside  judgment,  grounds  of,  §  1425. 

California  procedure,  §  1426. 

Form  of  motion  to  set  aside  default,  §  1427. 

Jurisdiction,  §  1428. 

Motion,  when  to  be  made,  §  1429. 

Parties  not  concluded  by  the  record,  S  1430. 

Answer  to  the  merits,  §  1431. 

Discretion  of  court,  §  1432, 

Motion,  when  to  be  made,  §  1433. 

Motion  will  be  refused,  §  1434. 

On  terms,  §  1435. 

Affidavit — By  whom  made,  §  1436. 

Counter-affidavits,  §  1437. 

Default  by  fraud,  §  1438. 

Diligence  must  be  shown,  §  1439. 

Form  of  affidavit  and  notice,  §  1440. 

Excuse  for  default,  §  1441. 

Judgment  by  Confession — Consecutive  Sectiona 

In  general,  §  1458. 

Who  may  confess  judgment,  §  1459. 

Confession  by  attorney,  §  1460. 

Collateral  attack,  §  1461. 

Insufficient  statements,  §  1462. 

Joint   debtor,  §  1463. 

Judgment  creditor,  proceedings  by,  §  1464. 

On  award,  §  1465. 

Promissory    note,  §  1466. 

Setting  aside  confessions,  §  1467. 

Several  judgments,  §  1468. 

Sufficiency  of  statement,  §  1469. 

Void  judgments,  §  1470. 

.Judgment  by  confession — Miscellaneous,  §  1471. 

Judgment  by  consent,  §  1472. 

Judgment  for  Costs — Consecutive  Sections. 

In  general,  §  1494. 

Costs— Affidavit,  §  1495. 

Attorneys'  fees,  §  1496. 

Retaxing  costs,  §  1497. 

Costs,   when   allowed — Allowance,   when    discretionary,  §  1498. 

In   particular  cases — Claim  and   delivery,  §  1499. 

Clerk's  duty,  §  1500. 

Costs  are  part  of  judgment,  §  150L 

Ejectment,  §  1502. 

lu  partition,  §  1503. 

In  equity,  §  150i. 
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Injunction,  §  1505. 

Money   or   damages,  5  1506. 

On   appeal,  §  1507. 

On  judgment  affirmed  in  part  and  reversed  in  part,  i  1508. 

On  new  trial  awarded,  §  1509. 

On  judgment  reversed,  §  1510. 

On  remittitur,  §  1511. 

Eight  of  use  of  water,  §  1512. 

Costs — In  particular  cases,  §  1513. 

The  same — Security  for,  §  1514. 

The  same — Vacating  judgment  for,  §  1515. 

Memorandum  of  costs  and  disbursements,  §  1516. 

Judgment  on  Dismissal  and  Nonsuit — Consecutive  Sections. 

Dismissal  of  action — Nonsuit,  §  1475i 

A   dismissal,  §  1476. 

Dismissal  by  consent,  §  1477. 

Dismissal  by  the  court,  §  1478. 

Rights  of  interveners,  §  1479. 

By   plaintiff,  §  1480. 

Dismissal  of  action — Continued,  §  1481. 

Dismissal,  effect  of,  §  1482. 

The  same — Continued,  §  1483. 

Ejectment,  §  1484. 

Judgment  on  non-suit,  §  1485. 

Non-suit — Nature  of,  §  1486. 

Motion,  §  1487. 

When  and  when  not  granted,  §  1488. 

Effect  of  motion  for  non-suit,  §  1489. 

Non-suit — Miscellaneous,  §  1490. 

The  same — Eelief  against  stipulation,  §  1491. 

The  same — Payment  of  jury,  §  1492. 

The  same — Eeview  on  appeal,  §  1493. 

Judgment  on  Pleadings— Consecutive  Section* 

In   general,  §  1447. 

Defective  pleading,  §  1448. 

Denial,  §  1449. 

Two  causes  of  action,  §  1450. 

Demurrer  must  be  disposed  of,  §  145L 

Discretion,  §  1452. 

Admission  in  answer,  §  1453. 

Frivolous  answer,  §  1454. 

Election,  §  1455. 

Verified  answer,  §  1456. 

Notice  of  motion  for  judgment  on  the  pleadings,  §  1457. 
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Vacating  and  Amending  Judgment — Consecutive  Sectiona* 

Judgments — Validity  of,  generally,  §  1535. 

Equitable  relief,  §  1536. 

Judgments — Defense,  §  1537. 

Judgments — Impeachment — Belief  against,  §  1538. 

Erroneous  judgment — Eemedy,  §  1539. 

Vacating  or  setting  aside,  §  1540. 

Judgment — Collateral  attack,  §  1541. 

Grounds  for  collateral  attack,  §  1542. 

Examples  of  collateral  attack,  §  1543. 

JUDGMENT— FORMS. 
In  General 

AflSdavit  of  acceptance  of  offer  of,  §  921, 
After  jury  trial,   to   enforce   logger's  lien,  §  1405. 
After  trial  of  appeal  from  award,  §  924. 
Against   receiver   as  such,  §  1404. 

Against  several  joint  debtors,  one  only  served,  §§  3471,  3472. 
Allowing  plaintiff  to   redeem,  §  7017. 
Annulling  corporation   for  violation  of  charter,  §  1400. 
Answer  setting  up,  §  572. 

Based  on  offer  and  acceptance  of  judgment,  §  922. 
By   default   against   joint    debtor   not    originally   served,  §  1444. 
By  default,  entry  by  clerk,  §  1442. 
By  default,   affidavit   and   notice   to   open,  §  1440. 
By  default,  general    form,  §  1443. 
By  default,  notice  of  motion  to    set    aside,  §  1445. 
By  default,  notice   of   motion   to   open  and  permit  answer,  §  941. 
By  fraud,  complaint  to  set  aside,  §  6912. 
By  the  court,  general  form,  §  1388. 
Complaints   on,  §§  5633-5639. 
Complaint  on  by  assignee  of,  §  3310. 
Complaint  on  foreign,  allegations  of,  §  5589. 

Complaint  on  judgment  to   set   aside   fraudulent  assignment,  §  2206. 
Complaint  to  vacate  for  fraud,  §  1545. 
Correcting  erroneous  account  stated,  §  4496. 
Decree  in  quiet  title,  §  1393. 
Decree  of  foreclosure  and  sale,  §  1391. 
Dismissing  appeal  from  justice  court  for  failure  to  bring  action  to  trial, 

§  1406. 
Enjoining   maintenance   of   dam,  §1392. 
Final,  in  condemnation,  §  6824. 
In  replevin,  §  2612. 

For    defendant,    form    of,    after    order    sustaining    demurrer,  §  3S4. 
For  double  or  treble  damages,  §  1395. 
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For  specific  performance  of  land  contract,  §5  1396,  7015. 

Former  judgment,  defense  of,  form,  §  572. 

In  certiorari,  §  2030. 

In   ejectment,  §§  6449-6451. 

In  equity,   adopting  verdict  of  jury,  §  1403. 

In  forcible  entry  and  detainer,  §  6531. 

In  same  court,  notice  of  motion  to  sue  on,  §  937. 

In  trespass,  §  6615. 

In  unlawful   detainer,  §  6530. 

Interlocutory  decree  in  divorce,  §  1390. 

Interlocutory,    denying   specific   performance,  §  7016. 

Interlocutory,  in  condemnation,  §  6823. 

Invalidity  of  pleaded  in  defense,  §§  5641-5643. 

Lien,  allegation  of  in   partition   complaint,  §  6184. 

Notice  of  acceptance  of,  §  920. 

Of  absolute  divorce,  §§  1389,  3707. 

Of  contribution  between  sureties,  §  1402. 

Of  dismissal   of    appeal   from   justice's   court,  §  1990. 

Of  divorce  and  division  of  property,  §  3706. 

Of  divorce,  enforcing  foreign,  §§  3653,  3654. 

Of  divorce,  final,  §§  3710,    3711. 

Of  foreclosure  of  mechanic's  lien,  §§  6084,  6085. 

Of  inferior  foreign  court,  complaint  on,  §  5637. 

Of  justice  court,  complaint  on,  §  5639. 

Of  ouster  from  ofiice,  quo  warranto,  §  7062. 

Of  strict  foreclosure,  §  5973. 

Of  strict  foreclosure,  against  junior  incumbrancer,  not  a  party  to  original 
action,  §  1398. 

On  appeal  from  justice  court,  §§  1991,  1992. 

On  appeal  from  justice  court,  after  trial  de  novo,  §  1407.    ' 

On   award,  §§2342-2344,  4526,  4529. 

On  demurrer,  for  plaintiff,  form  of,  §  382. 

On  failure  to  reply,  §  771. 

On  pleadings,  notice  of  motion  for,  §  1457. 

On  pleadings,  notice  of  motion  for,  §  935. 

On  verdict,  §  1394. 

Ousting  from  usurped  corporate  powers,  quo  warranto  brought  by  attorney- 
general,  §  1399. 

Petition  to   amend,  §  1544. 

Pleading  estoppel  by  foreign,  §  618. 

Pursuant  to  remittitur,  §  1961. 

Quieting  title  to  lands,  §  6268. 

Eeforming  a  deed  for  mistake,  §  1401. 

Res  adjudicata,  form  of  answer  on,  §  572. 

Res  adjudicata,  plea   of   on   foreign   judgment.  §  618. 

Reversed,  complaint  for  money  paid  on,  §  5130. 
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Reversed,  complaint  for  money  paid  on,  §  5073. 
Satisfaction  of,  §  1408. 
Upon  submission  of  controversy,  §  2355. 

Consecutive  Sections — In  General. 

Judgment  by  the  court,  §  1388. 

Judgment  of  absolute  divorce  in  wife's  favor,  §  1389. 

Interlocutory  decree  of  divorce,  §  1390. 

Decree  of  foreclosure  and  sale,  §  1391. 

Judgment  enjoining  maintenance  of  dam,  §  1392. 

Decree  in  actions  to  quiet  title,  §  1393. 

Judgment  on  verdict,  §  1394. 

Judgment  for  double  or  treble   damages,  §  1395. 

Judgment  for  specific  performance  of  land  contract  against  vendor — Short 
form,  §  1396. 

Interlocutory  judgment  denying  specific  performance,  but  retaining  action 
for  recovery  of  damages,  §  1397. 

Judgment  of  strict  foreclosure  against  junior  incumbrancer  who  was  not 
a   party  to   original  foreclosure   action,  §  1398. 

Judgment  ousting  individuals  from  the  exercise  of  usurped  corporate  pow- 
ers in  action  of  quo  warranto  brought  on  information  of  attorney- 
general,  §  1399, 

Judgment  annulling  corporation  for  violation  of  its  charter,  §  1400. 

Judgment  of   reformation    of   a   deed    on    ground    of   mistake,  §  1401, 

Judgment  of   contribution   between    sureties,  §  1402. 

Judgment  adopting  advisory  verdict  of  jury  and  reversing  judgment  of 
county  court  refusing  probate  of  will,  §  1403. 

Judgment  against  receiver  in  his  ofl&cial  capacity,  §  1404. 

Judgment  in  action  to  enforce  lien  on  logs  or  timber,  after  jury  trial, 
§  1405. 

Judgment  dismissing  appeal  from  justice  court  for  failure  to  bring  action 
to  trial,  §  1406. 

Judgment  on  appeal  from  justice   court  after   trial  de   novo,  §  1407. 

Satisfaction  of  judgment,  §  1408. 

Judgment  by  Confession — ^Consecutive  Sections. 
Statement  and  confession  of  judgment,  §  1473. 
Judgment  by  confession  in  open  court,  §  1474. 

Judgment  by  Default — Consecutive  Sections. 

Judgment  by  default — Entry  of  default  by  clerk,  §  1442. 

Judgment  by   default,  §  1443. 

Judgment  against  joint  debtor  not  originally  served,  §  1444. 

Notice  of  motion  to  set  aside  a  judgment  by  default,  §  1445. 

Affidavit  to  set  aside  judgment  by  default,  §  1446. 
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Review  and  Amendments — Consecutive  Sections. 

Petition  to  amend  judgment  to  accord  with  the  findings  or  decision,  §  1544. 
Outline  of  complaint  to  set  aside  judgment  procured  by  perjury  or  fraud, 
§  1545. 

JUDGMENTS  AND  STATUTES. 
Consecutive  Sections. 

Action  lies  on  judgment  or  decree,  §  5583. 
Against  counties,  §  55S4. 
Parties  plaintiff,  §  5585. 
•Judgment  against  a  decedent,  §  5586. 
Parties  defendant,  §  5587. 
Judgments,  how  pleaded,  §  5588. 
The  same — Complaint  on  foreign  judgment,  §  5589. 
The  same — Date  of  entry,  §  5590. 
The  same — Appeal,  §  5591. 
Amended  answer,  §  5592. 
Pleading  assignment,  §  5593. 
Pleading  in  federal  courts,  §  5594. 
.Judgment  by  confession,  §  5595. 
Defense  of  dismissal,  §  5596. 
Limitations,  §  5597. 
Fraud — Jurisdiction,  §  5598. 
Fraud,  §  5599. 

Defenses — No  jurisdiction,  §  5600. 
Res  adjudicata,  §  5601. 

Judgments  of  justices'  and  probate  courts,  §  5602. 
Averment  of  leave  of  court,  §  5603. 
Demand,  §  5604. 

Allegations  on  foreign  judgment,  §  5605. 
Evidence,  §  5606. 
Appearance,  how  alleged,  §  5607. 
Appearance  without  summons,  §  5608. 
Exemplification  of  judgment,  §  560&. 
Designation  of  office,  §  5610. 
.Jurisdiction  of  person,  §  5611. 
.Jurisdiction  of  justice,  §  5612. 
.Judgment  against  garnishee — Complaint,  §  5613. 
Force  and  effect  of  foreign  judgment,  §  5614. 
Allegation  of  jurisdiction,  §  5615. 
Actions  on  foreign  judgments,  §  5616. 
Foreign  judgments — Pleading,  §  5617. 
Defense  of  accord  and  satisfaction,  §  5618, 
Defense — Another  action  pending,  §  5619. 
Defense  of  assignment,  §  5620. 
Denial  of  judgment,  §  5621. 
Judgment  for  costs,  §  5622. 
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On  appeal,  §  5623. 

Payment,  §  5624. 

Set-off,  §  5625. 

Set-off  in  equity,  §  5626. 

Several  pleas,  §  5627. 

Void  judgment,  §  5628. 

Discharge  of  bankrupt,  §  5629. 

Statutes,  how  pleaded,  §  5630. 

Foreign  statutes,  how  pleaded,  §  5631. 

Statute  of  limitations,  how  pleaded,  §  5632. 

JUDGMENTS  AND  STATUTES— FORMa 

Consecutive  Sections. 

Complaint — General  form,  §  5633. 

Complaint  in  action  on  judgment  by  leave  of  court,  §  5634. 

Complaint  in  action  on  foreign  judgment  of  court  of  general  jurisdiction, 

§  5635. 
The  same — By  an  assignee,  §  5636. 

Complaint  in  action  on  foreign  judgment  of  inferior  tribunal,  §  5637. 
Complaint  in  action  on  foreign  judgment  for    alimony    in    divorce    action, 

§  5638. 
Complaint  on  judgment  of  justice  of  the  peace  in  action  brought  within  five 

years  after  its  rendition,  §  5639. 
Denial  of  judgment,  §  5640. 

The  same — Invalidity  of  a  foreign  judgment,  §  5641. 
The  same — Invalidity  of  judgment  against  nonresident,  §  5642. 
The  same — ^Fraud  in  obtaining  judgment,  §  5643. 

JUDGMENTS   ON  THE  PLEADINGS. 

See  Judgment. 
Colorado  rule,  §  427. 

JUDICIAL  NOTICE. 

See  Evidence. 
Matters  judicially  noticed  need  not  to  be  pleaded,  S  99. 
Matters  of,  §  1204a. 

Matters  of,  given  by  court  to  jury,  §  1234, 
Of  6tate  decisions,  taken  by  federal  courts,  §  5594. 

JUDICIAL  RECORDS. 

See  Courts. 
Records,  as  evidence,  §  2285. 

JUDICIAL  SALE. 
See  Execution. 
Warrantj  at,  §  4660. 
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JtJEAT— FORMS. 

AflBant  a  foreigner,  §§  147,  181. 

Before  commissioner  without  the  state.  §  183. 

Deponent  blind  or  illiterate,  §§  146,  180. 

JUEISDICTION. 
In  GeneraL 

Actions  for  negligence,  §  4176. 
Actions  for  waste,  §  6620. 
Action  on  award,  §  4504. 

Amount  of  counterclaim  limiting  jurisdiction  of  eourt,  {  639. 
Appellate,  §  974. 
As  to  actions  for  taxes,  §  6734. 
As  to  fraud,  §  6871. 
As  to  set-off,  §  5626. 
Attachment,  motion  to  dissolve,  §  2700. 
Cannot  split  cause  of  action  to  change,  §  981. 
Certiorari,  for  exceeding,  §  1999. 
Claim  made  governs  as  to  jurisdiction,  when,  §  977. 
Concurrent,  §  973. 

Conflict  of  in  habeas  corpus  proceeding,  §  2381. 
Defense  of  want  of  in  action  on  a  bond,  §  4963. 
Defined,  §  968. 

Depending  upon  amount  of  claim  given  bj  joinder  of  causes,  §  205, 
Essential  allegations,  §  559. 
Exclusive,  §  973. 
Findings  as  to,  §  1173. 
For  confession  of  judgment,  §  1458. 

For  motion  for  new  trial,  notice  necessary  to,  §§  1560,  1563. 
For  settlement  of  bill  of  exceptions,  §§  1830,  1831-1833. 
Garnishment  proceedings,  §§2770-2773. 
General  versus  limited,  §  969. 
Governed  by  amount  in  controversy,  §  977. 
How  raised,  §  560. 

Implied  in  action  on  judgments,  when,  §§  5588,  5612. 
In  actions  for  labor  done,  §  5157. 
In  action  for  nuisance,  §§  4350-4352. 
In  action  on  fraternal  insurance  certificate,  §  478<t. 
In  attachment,  §  2615. 
In  conversion,  §  4056. 
In  eminent  domain,  §  6807. 
In  foreclosure  of  chattel  mortgages,  §  5991. 
In  foreclosure  of  mortgage,  situs  of  property,  §  5853. 
In  foreclosure  of  vendor's  lien,  §  6030. 
In  malicious  prosecution,  §  3871. 
In  partition,  §  6128. 
In  prohibition,  §  7120. 
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JURISDICTION  (Continued). 

In  quieting  title,  §  6216. 

In  replevin,  §§  2526-2538. 

In  specific  performance,  §  6940. 

In  supplementary  proceedings,  §  2110. 

In  trespass,  §  6549. 

Issue  of  law,  §  1126. 

Justice  court,  amount  of  claim,  §  981. 

Lack  of  deprives  lis  pendens  of  any  force,  §  1109. 

Lack  of,  ground  for  demurrer,  §  251. 

Limited  jurisdiction  compared  to  general,  §  969. 

Limited  jurisdiction,  probate,  §  970. 

Limited,  must  be  shown  to  exist,  §  978. 

Must  appear  in  case  of  service  by  publication,  §  1073. 

Not  secured  by  defective  summons,  §  1089. 

Of  appeal  from  justice  court,  §  1967. 

Of  appellate  court,  after  remand,  §  1960. 

Of  arbitrators,  §  2313. 

Of  court  at  chambers,  §  972. 

Of  court,  in  support  of  judgments,  in  general,  §  1362. 

Of  justice  court,  §  978. 

Of  justice  court,  actions  for  rent  and  possession,  §  6638. 

Of  justice  court  as  to  actions  on  penalties,  §  5020. 

Of  one  court  to  enjoin  another,  §  2868. 

Of  person  in  divorce,  §§  3628,  3632,  3633. 

Of  person  of  defendant,  §  2771. 

Of  property  or  debt  garnished,  §  2772. 

Of  state  courts,  §  975. 

Of  state  courts,  extraterritorial,  §  976. 

Of  subject  matter  on  appeal  from  justice  court,  §  1968. 

Partnership  dissolution  by  arbitration,  §  3751. 

Pleading  of,  §  3629. 

JURISDICTION— rORM& 

Answer  to  plea  of,  §  562. 

Demurrer  based  on.  §  365. 

Plea  of  want  of,  §  623. 

Of  foreign  corporation,  plea  of  no,  §  624. 

Pleading  of  in  action  on  judgment,  §  5615. 

Pollution  of  stream,  private  or  public  nuisance,  §  4400. 

Presumptions  as  to,  §  979. 

Retained   after   non-suit,  §  1491. 

Secured  by  fraud,  defense  of,  in  action  on  judgment,  §S  5598,  5599,  5<K)0. 

To  foreclose  mechanic's  lien,  §  6045. 

To  grant  habeas  corpus  writ,  §  2368. 

To  issue  injunction,  §§  2826,  2827. 

To  issue  mandamus,  §§  7077,  7085. 
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JUEISDICTION— FORMS  (Continued). 

To  punish  contempt,  §  2422. 

To  set  aside  default,  §  1428. 

Venue,  raised  by  demurrer,  §  331. 

Want  of,  ground  for  demurrer,  §  256. 

Want  of,  good  defense  in  action  on  judgment,  §§  5610-5612. 

Want  of  in  several  causes  of  action,  §  256. 

Want  of,  makes  false  imprisonment,  when,  §  3846. 

Want  of,  matter  of  defense,  §  5608. 

When  can  and  cannot  be  conferred,  §  971. 

When  not  conferred  by  an  appearance  in  the  action,  S  llOL 

Consecutive  Sections. 

Jurisdiction  defined,  §  968. 

General  versus  limited  jurisdiction,  §  969. 

Limited  jurisdiction — Probate,  §  970. 

Limited  jurisdiction,  §  971. 

Powers  of  courts  at  chambers,  §  972. 

Concurrent  jurisdiction,  §  973. 

Appellate  jurisdiction,  §  974. 

.Jurisdiction  of  state  courts,  §  975. 

Extraterritorial  jurisdiction  of  state  courts,  §  976. 

Jurisdiction  determined  by  amount  in  controversy,  §  977, 

In  justices'  courts,  §  978. 

Justice  court — Presumption  of  jurisdiction,  §  979. 

Justice  court — Actions  affecting  real  property,  §  980. 

Justice  court — Amount  in  controversy,  §  981. 

JTJRORS. 

Affidavit  to  show  chance  verdict,  §§  1574,  1575,  1577. 

Challenge  to,  §  1200. 

Challenge  to,  how  tried,  §  1202. 

Excusing  one  competent,  §  1249a. 

Grounds  of  challenge  to,  §  1201. 

Oath  of  to  impeach  verdict,  when,  §  1267. 

Qualifications  of,  §  1198. 

Amendment  of  instructions  to,  §  1242. 

Conduct  of,  §  1246. 

Conduct  of,  when  ground  for  new  trial,  §§  1571,  1572,  1573,  1576. 

Duty  to  follow  instructions,  §  1244. 

Fees  of,  §  1250. 

Form  and  sufficiency  of  inatructioni  to,  in  general,  §  1237. 

JURY. 

Impaneling,  §  1197. 
Instructions  to,  §  1234. 
Instructions,  how  given,  §  1236. 
Instructions,  in  replevin,  §  2576. 
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JUET   (Continued). 

Instructions,  misleading,  §  1238. 

Instructions,  what  may  be  refused,  §  1239. 

Instructions,  when  cured,  §  1245. 

May  be  called,  though  waived,  §  1156. 

Misconduct  of,  §§  1247,  1576,  1577. 

Objections  to  panel,  §  1199. 

Payment  of  on  nonsuit,  §  1492. 

Presumptions  as  to  instruction  of,  §  1243. 

Eeading  law  to,  §  1233. 

Swearing  in,  §  1203. 

Taking  case  from,  §§  1235,  1249. 

Taking  out  papers,  when  misconduct,  §  1573. 

Trial  by,  §§  1196-1287. 

Trial  by,  equity  cases,  §  1157. 

Trial,  of  motion  to  discharge  attachment,  §  270L 

Viewing  premises,  §  1248. 

Waiver  of,  §§  1126,  1155,  1156. 

JURY— FORMS. 

Misconduct  of,  affidavit  for  new  trial,  §  1656. 
Stipulation  waiving,  §  1188. 

JUSTICE  COURT. 
Actions  affecting  real  property,  §  980. 
Amendment  on  appeal  from,  §  809. 
Amount  in  controversy,  jurisdiction,  §  981. 
Appeals  from,  jurisdiction  and  dismissal  of,  §§  1966-1968. 
Appeal  from,  when  lies,  §§  1962-1985. 
Continuance  of  trial  in,  §  1133. 
Costs  on  appeal,  §§  1964,  19G5. 
Effect  of  appeal  from,  §  1984. 
Judgments,  pleading  in  actions  on,  §§  5602,  5612. 
Judgment,  transcript  of,  lien  from  filing  in  recorder's  office,  §  1377. 
Jurisdiction  of,  §  978. 
Notice  of  trial  in,  §  1132. 
No  extension  of  time  to  appeal  from,  §  864. 
Presumption  as  to  jurisdiction,  §  979. 
Presumptions  in  favor  of  proceedings  of,  §  1970. 
Summons  from,  §  1053. 
Summons,  service  of,  §  1054. 
Undertaking  on  appeal  from,  §§  1976-1981. 

JUSTICE  COURT— FORMS. 

Caption  of  papers  in,  §  129. 

Creditor's  suit  on,  §  2209. 

Judgment,  complaint  on,  §  5639. 

Judgment  dismissing  appeal  from,  for  want  of  prosecatioo,  §  1406. 
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JUSTICE  COURT— FORMS  (Continued). 
Judgment  on  appeal  from,  §§  1991,  1992. 
Judgment  on  appeal  from,  after  trial,  §  1407. 
Notice  of  appeal  from,  §  1986, 
Notice  of  trial  of  transferred  action,  §  1147. 
Return  of  to  writ  of  certiorari,  §  2028. 

JUSTIFICATION. 

Affidavit  of,  §  1784. 

And  denial  of  slander,  §  3974. 

And  mitigation,  in  libel,  §  3978. 

As  defense  in  conversion,  §  4125. 

Burden  of  in  quo  warranto,  §  7051. 

For  assault,  §§  3810,  3811,  3812,  3815,  3816. 

For  conversion  by  officer,  §  4114. 

For  false  imprisonment,  §§  3854,  3857. 

For  libel,  §  3977. 

For  trespass,  §  6590. 

Of  officer,  §4127. 

Of  sureties,  §§  1783,  4853. 

Of  sureties  on  appeal  bond  in  justice  court,  §  1980. 

Of  sureties  on  bail  bond,  notice  of,  §§  248G,  2487. 

Of  sureties  on  undertaking  for  arrest,  §  2471. 

Reply  to  plea  of,  §  739. 

JUSTIFICATION— FORMS. 

And  mitigation  pleaded  in  answer,  §  4015. 

Assault,  preservation  of  the  peace,  §  3830. 

Of  bail,  §  2519, 

Of  false  imprisonment,  forms  of  allegations  of,  §§  3864-3867. 

Of  libel  by  truth,  §§  4010,  4011. 

Of  perjury  charge,  §  4013, 

Of  sheriff  pleaded  in  answer,  §  4151. 

Of  sureties  and  appeal  bond,  §  1796. 

Of  trespass,  §  4432, 

Of  trespass,  answers  pleading,  §§  6605-6607,  6612-6614. 

Judicial  notice.     See  Evidence. 

Of  judge  as  basis  for  order,  §  896. 

Of  plaintiff,  as  to  fraud,  §  6842. 

Of  seducer  not  material,  §  4023. 

Pleading  lack  of  insufficient  in  defense,  §  467, 

KNOWIiEDGE. 

As  to  fraud,  §§  6829,  6889. 
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LABOIL 

Claim,  right  of  assignee  of,  §  6066. 

Clause  omitted,  public  work,  contract  void,  §  6099. 

Contracts,  actions    on,  §§  5195-5234. 

Contract,  breach  of  enjoined,  when,  §  2860. 

Contracts,  defenses  to  actions  on,  §§  5170-5177. 

Contract,  entire,  §  5151, 

Contracts  limited  to  two  years*  time,  §  5169. 

Contract,  violation  of  as  defense,  §  5177. 

Done  by  substitute,  §  5148. 

Done,  counterclaim  on,  §  5172. 

Done,  jurisdiction  of  action  on,  §  5157. 

Done,  quantum  meruit,  §  5152. 

Done  under  partnership  agreement,  recovery  of,  §  5168. 

Done,  when  action  lies,  §  5158. 

Lien  for,  §  6047. 

Lien,  foreclosure  of,  §§  6037-6085. 

Lien  for  street  work,  §  6087, 

Lien  on  several  buildings,  §  6067. 

Lien  or  attachment  lien,  priority,  §  2674. 

Performed,  actions  on,  §§  5147-5177. 

Priority  of  liens  for,  §§  6065,  6070. 

LACHES. 

Effect  of  on  right  to  mandamus,  §  7078. 
In  applying  for  certiorari,  §  2008. 
In  demurring  for  uncertainty,  S  308, 

LAND. 

See   Property. 
Action  by  tenants  in  common  to  recover,  §  3458. 
Covenants  running  with,  §  5773. 
Formed  by  accretion,  §  6138, 
Grants,  taxes  on,  when,  §  6764. 
Partial  partition  of,  §  6145. 

LANDLORD   AND   TENANT. 

See,  also,  Leas«, 

Action  of  forcible  and  unlawful  detainer,  by,  §§  6482-6485. 

Against  tenant,  ejectment  by,  §§  6406-6412. 

Allowance  made  for  improvements,  §§  6406,  6407. 

Covenants  as  to  sub-leasing,  §  5795. 

Entry  on  premises  by,  §  6494. 

General  covenants  to  repair,  §  5798. 

Implied  obligations  of  landlord,  §§  5799,  5804. 

Notice  by,  to  tenant  to  quit  premises,  §§  6495,  6498. 

Waiver  of  forfeiture  by  accepting  rent,  §  5793. 
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LANDLORD  AND  TENANT— FORMS. 
Allegation  of  right  ef  possession  of  lessee  in  replevin,  §  2594. 
Notice  by  to  tenant  to  pay  rent,  §  6529. 
Complaint  by  to  recover  taxes  paid  for  tenant,  §  5136. 
Complaint  against  for  leasing  infected  dwelling,  §  4249. 

LANGUAGE. 

Action  per  se,  §§  3963-3968. 

In  part  slanderous,  §  3945. 

Of  slander,  averment  of,  §  3910. 

Of   writing,   foreign,   how   pleaded,  §  5242. 

Pleadings  must  be  in  English,  §  92. 

Slander  in  foreign,  §  3949. 

Language  to  be  used  in  pleadings,  ordinary  and  concise,  §  91. 

Terms  used  in  codes  to  be  used  in  place  of  common-law  terms^  §  92. 

Used  in  statement  of  cause  of  action,  §  186. 

LARCENY— FORMS. 
Justification  of  libelous  charge  of,  §  4014. 
Libel,  complaint  on,  §  3990. 

LAW  OF  THE  CASE. 

Amendments,  §  841. 
Governed  by  former  decision,  §  1520. 
On  second  trial,  §  1949. 
Remittitur  as,  §  1954. 

LAW  OF  THE  PLACE. 
Governs  assignment,  §  5438. 
Of  contract  governs,  §  5243. 
Of  sale,  §  4627. 


Issues  of,  §  1126. 
Pleading,  §§  5630,  5631. 
Reading  to  jury,  §  1233. 


For  vessel,  §  567L 


LAWS. 

See  Statutes. 


LAWSUIT. 

See  Action. 

LAY  DAYa 
LEASE. 


Assignment  of,  §  3282. 

Construction  of  terms  of,  §  6644. 

Covenant  to  renew,  §  6933. 

Exception  to  covenant  to  repair,  §§  5791,  5798 

Expired,  ejectment,  §  6320. 
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LEASE   (Continued). 

Forfeiture  of,  §  6642. 

For  more  than  one  year,  must  be  in  writing,  §  5794. 

Guaranty  of  terms  of,  §  4719. 

Holding  over,  §§  6501,  6503. 

Insufficient  defense  in  action  on,  §  6669. 

Liability  of  assignee  of,  §  6648. 

Lessee,  when  liable  to  garnishment,  §  2758. 

Notice  to  quit  premises  under,  §§  6495,  6496. 

Ouster  for  failure  to  pay  rent  on,  when  stayed,  §  6519. 

Receiver's  power  to  ratify,  §  3097. 

Relief  from  forfeiture  of,  §  C672. 

Verbal  contract  to  give,  §  G972. 

Violation  of  enjoined,  §§  2854-2858. 

Waiver  of  forfeiture,  §  6646. 

LEASE— FORMS. 
Complaint  for  breach  of  covenants  of,  §§  5823,  58a4. 
Complaint  on  guaranty  of,  §  4725. 

Complaint  on  promise  to  pay  for  surrender  of  lease,  §  6676. 
Denial  by  assignee  on,  §  3315. 
Expired,  complaint  for  holding  over,  §  652G. 
Indemnity,  complaint  by  lessee  on,  §  5003. 
Violated,  enjoining,  §§  3035,  3037. 

LEGAL  CONCLUSIONS. 

See  Conclusions  of  Law. 
Defined,  §  96. 
Denial  of  may  be  stricken  out,  §  830. 

LEGAL  NAME. 
Defined,  §  107. 

LEGISLATURE. 
Acts,  prohibition,  §  7124. 
Act  of,  not  subject  to  fraud,  §  6850. 

Legislative  bodies,  mandamus  against,  to  force  action,  §  7070. 
Functions,  §§  1996-1998. 
Power  of  as  to  taxation,  §  6758. 

LEGITIMACY. 
Of  children  on  divorce  for  adultery,  §  3634. 

LETTERS. 

Lettersi,  as  evidence  in  trial,  §  1222. 

Common  carriers  of,  §  3210. 

May  not  be  written  instrument  requiring  denial  under  oath,  §  156. 

Not  publication  of  libel,  when,  §  3927. 

Of  credit,  §§  5280-5282. 

Received  before  marriage,  separate  property,  §  3571. 
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LEVY. 

Attachment,  notice  of,  §  2664, 

Execution,  §§  2034,  2035. 

Fraternal  insurance  money  exempt  from,  §  4788. 

LIBEL  AND  SLANDES. 
In  General. 

Libel  and  slander,  alleging  extrinsic  facts,  §  3924. 
Alleging  loss  of  customers,  §  3961. 
Averment  of  publication  of,  §  3917. 
By  corporations,  §  3482. 
By  letter,  when,  §  3927. 

Communication  privileged,  §§  3919,  3942,  3978. 
Continuing  malice,  damages,  §  3973. 
Damages  for,  §  3921-3923. 
Defined,  §§  3905,  3906,  3909a,  3920. 
Denial  and  justification,  §  3974, 
General  outline  form  of  answer  in,  §  397. 
Husband  and  wife  as  plaintiffs,  §  3942. 
Innuendos,  §§  3924-3926. 
•Joinder  of  causes,  §  3943. 
Joint  defendants,  §  3918. 
Imputations,  §  3928. 

Liability  of  publisher  of  paper,  §§  3916,  3917. 
Material  allegations,  §§  3909a-3910. 
New  trial  in,  §  1615. 
Notice  of  defense,  §  3979. 
Of  business,  averments  of,  §  3913. 
Publication,  §§3907,  3917. 

Repetition  of,  proven  without  pleading,  §  3911, 
Slander  as  basis  of  counterclaim,  when,  §  635, 
Time  and  place  immaterial,  §  3946, 

To  charge  one  with  having  venereal  disease  now,  S  3939, 
To  impute  want  of  chastity,  §  3935. 
Truth  as  defense,  §  3980. 
Truth,  issue  of  fact,  §  1127. 
Use  of  colloquium,  §  3972. 
"When  issue  of  law,  §  1126, 
Words  slanderous  per  se,  §§  3963-^%8, 
Words,  covert  meaning,  §  3932. 

Consecutive  Sections. 

Libel  and  slander — Definition  of,  §  3905. 

Gist  of  action,  §  3906. 

Published,  §  3907, 

Several  liability,  §  3908. 

Slander  defined,  §  3909. 

Allegations  material,  §  3909a. 
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LIBEL  AND  SLANDER  (Continued). 

Allegations  material — Intent — Motive,  §  3909b. 

Allegations  material — Language  set  out,  §  3910. 

Subsequent  usage,  §  3911. 

Abatement  of  action,  §  3912. 

Capacity  must  be  averred,  §  3913. 

Malice,  how  averred,  §  3914. 

Malice,  when  not  implied,  §  3915. 

Proprietor  and  publisher,  liability  of,  §  3916. 

Publication,  averment  of,  §  3917. 

Joinder  of  causes  of  action  and  parties,  §  3918. 

Privileged  communications,  §  3919. 

Satire,  §  3920. 

Special  damages,  §  3921. 

Special  damages  must  be  alleged,  §  3922. 

Exemplary  damages,  §  3923. 

Extrinsic  facts,  §  3924. 

Innuendo,  §  3925. 

Innuendos,  when  not  essential,  §  3926. 

Letter,  §  3927. 

Libelous  imputations,  §  3928. 

Libelous  intent  and  meaning,  §  3929. 

Of  and  concerning  plaintiff,  §  3930. 

Reputation — Character,  §  3931. 

Words  with  covert  meaning,  §  3932. 

Ambiguous  words,  §  3933. 

Averments  in  complaint,  §  3934. 

Cha  .tity,  §  3935. 

Continuando,  §  3936. 

Counts  in  complaint,  §  3937. 

Damages,  §  3938. 

Disease,  §  3939. 

Entire  conversation,  §  3940. 

Essential  averments,  §  3941. 

Husband  and  wife,  §  3942. 

Joinder  of  actions,  §  3943. 

Jurisdiction,  §  3944. 

Language  in  part  slanderous,  §  3945. 

Place  and  time,  §  3946. 

Presence  and  hearing,  allegation  of,  9  3W7. 

Presumption  of  malice,  §  3948. 

Foreign  language,  §  3949. 

Ambiguity,  §  3950. 

Tenor,  import,  and  effect,  §  3951. 

What  words  are  actionable,  §  3952. 

Words  of  disgrace,  §  3953. 

Words  not  per  se  slanderous,  §  3954. 

Clerk  or  tradesman,  §  3955. 
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UBEL  AND  SLANDER  (Continued). 

Dishonesty,  §  3956. 

Ignorance  and  want  of  skill,  §  3957. 

Insolvency,  §  3958. 

Mechanical  trade,  §  3959. 

Physician,  §  3960. 

Names  of  customers  lost,  §  3961. 

Corporations,  §  3962. 

Actionable  language,  §  3963. 

Words  subjecting  plaintiff  to  criminal  prosecution,  §  3964. 

Words  charging  offenses,  §  3965. 

Construction  of  words,  §  3966. 

Ambiguous  article,  §  3967. 

Perjury  in  another  state,  §  3968. 

Slander  of  title — Definition — Essential  averments,  §  3969. 

Slander  of  title — Damage — Malice — Probable  cause,  §  3970. 

Defenses  in  general,  §  3971. 

Colloquium,  §  3972. 

Damages — Continuing  malice,  §  3973. 

Denial  and  justification,  §  3974. 

General  denial,  §  3975. 

Privileged  communication,  §  3976. 

Justification,  §  3977. 

.Justification  and  mitigation,  §  3978. 

Notice  of  defense,  §  3979. 

Truth  of  publication,  how  pleaded,  §  3980. 

LIBEL  AND  SLANDER— FOEMS. 
In  General. 

Answer,  justification  and  mitigation,  §  4015. 
Answer,  privileged  publication,  §§  4016,  4017,  4018. 
Forms  of  complaints,  §§  3981-4006. 
Forms  of  defenses,  §§  4007-4018. 
Justification  of  perjury  charge,  §  4013. 
Mitigation,  republication  of,  §  4009. 
On  public  officer,  justification  of,  §  4012. 

Consecutive  Sections. 

Complaint  for  libel — The  words  being  libelous  in  themselves,  §  3981. 

Complaint  for  libel — The  words  not  being  libelous  in  themselves,  §  3982. 

Complaint  for  libel — By  attorney  at  law,  §  3983. 

Complaint  for  libel — By  physician,  §  3984, 

Complaint  for  libel — Charge  of  dishonesty,  etc.,  in  business,  §  3985. 

Complaint  for  libel — For  words  charging  official  dishonesty,  §  3986. 

Complaint  for  charge  of  crime — Words  not  libelous  on  their  face,  §  3987. 

Complaint   for   accusing  plaintiff   of  perjury  in   his   answer   to   complaint, 

§  3988. 
Complaint  for  composing  libel  not  directly  accusing  plaintiff  of  perjury, 

§  3989. 
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LIBEL  AND  SLANDEE^FORMS  (Continued). 

Complaint  for  libel  not  directly  accusing  plaintiff  of  larceny,  §  3990. 

Complaint  for  libel  by  effigy,  §  3991. 

Complaint  for  libel  by  signs,  §  3992. 

Complaint  for  slander — Words  being  actionable  in  themselves,  §  3993. 

Complaint  for  slander — Words  spoken  in  foreign  language,  §  3994. 

Complaint  for  slander — Words  not  being  actionable  in  themselves,  §  3995. 

Complaint  for  slander  respecting  plaintiff's  trade,  §  3996. 

Complaint  for  slander  of  title,  §  3997. 

Special  averment — Discharge  from  employ,  §  3998. 

Special  averment — Eefusal  to  deal,  §  3999. 

Special  averment — Eefusal  to  employ,  §  4000. 

Special  averment — Eefusal  to  retain  in  employ,  §  4001. 

Special  averment — Eefusal  to  sell,  §  4002. 

Complaint   for  slander — Charging   criminal   offense,  §  4003. 

Complaint  for  slander — Words  directly  charging  a  criminal  offense — Several 
causes  of  action,  §  4004. 

Complaint  for  slander — Words  directly  charging  perjury,  §  4005. 

Complaint  for  slander — Words  charging  perjury  and  containing  special  in- 
ducements, §  4006. 

Answer — Slander  of  title,  §  4007. 

Denial  of  inducement,  §  4008. 

Mitigation — Allegation  of  republication  of  matter  as  news,  §  4009. 

Justification — Truth  of  publication,  when  charge  is  specific,  §  4010. 

Justification — When  charge  is  general,  §  4011. 

Justification  of  charging  plaintiff  with  corruption  and  extortion  in  a  public 
office,  §  4012. 

Justification  of  charge  of  perjury,  §  4013. 

Justification  and  denial  of  malice,  in  charge  of  larceny,  §  4014. 

Answer  setting  up  defense  and  mitigating  circumstances,  §  4015. 

Justification  of  privileged  publication,  §  4016. 

Justification  of  privileged  communication — Another  form,  §  4017, 

Justification  of  privileged  communication — Another  form,  §  4018. 

LICENSE. 

Ferry,  alleging  penalties  on,  §  5013. 

Defense  of  in  action  of  forcible  entry  and  detainer,  §  6511. 

Demurrer  in  action  by  physician  having  no  license,  §  318. 

Mineral  land,  defense  of  in  trespass,  §  6589. 

Tax,  complaint  in  action  for,  §  6789. 

Tax,  penalty,  when  attaches,  §  5010. 

LICENSE— FORMS, 

Complaint  for  non-payment  of,  §  6804. 
Complaint  for  selling  liquor  without,  §  5035. 
Pleaded  as  defense  of  nuisance,  §  4436. 
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LIENS. 

In  general,  §  6037. 

Defined,  §  5725. 

Extension  of,  §  1382. 

For  freight  of  vessel,  §  5685. 

For  labor  and  material,  priority  of,  §§  6065,  6070, 

For  labor  and  material,  when  personal  judgment  allowed  in  suit  on,  §  6080. 

For  repairs  made,  §  6038. 

For  seed,  allegations  on,  §  6057. 

For  street  work,  foreclosure  of,  §§  6086-6104. 

For  street  work,  priority  of,  §  6086. 

From  deficiency  judgment,  when  attaches,  §  5873. 

Mentioned  in  deed  not  covered  by  covenants,  §  5775, 

No  servants,  §  5150. 

Of  attachment,  §§  2669-2679. 

Of  attachment  destroyed  by  death  of  party,  §  500. 

Of  attachment,  life  of,  §  2679. 

Of  bailment,  §  3154. 

Of  bondholders,  §  5870. 

Of  judgment,  §  1377. 

Of  judgment,  extinguishment  of,  §  1379. 

Of  judgment,  priority  of,  §  1378. 

Of  judgment,  property  subject  to,  §  1383. 

Of  judgment,  transfer  to  another  county,  §  6739. 

Of  judgment  versus  equitable  liens,  §  1381. 

Of  logger,  allegations,  on,  §  6058. 

Of  mechanic's  and  materialmen's,  §§  6037-6080. 

Of  mortgage,  extension  of,  §§  5842,  5843. 

Of  mortgage  stayed  by  injunction,  when,  §  2879. 

Of  street  assessment,  complaint  to  foreclose,  §§  6105,  6106. 

Of  street  assessment,  continuance  of,  §  6088. 

Of  third  party  on  attached  property,  priority  of,  §  2721. 

Of  vendor,  foreclosure  of,  §§  6022-6036. 

Of  vendor,  waiver  of,  §  6027. 

Subsequent  to  mortgage,  §  5898. 

On  pledge,  waiver  of,  §  3168. 

On  trespassing  animals,  §  6575. 

Waiver  of  wrong  date  by  not  demurring,  §  312. 

LIENS— FORMS. 

Allegation  of  in  partition  complaint,  §§  6184,  6185. 

Of  attachment,  notice  of  motion  and  order  for  extension  of,  §§  2812,  2812. 

Of  attachment,  release  of  on  real  property,  §  2814. 

Of  attorney,  defense  of  in  conversion,  §  4152. 

Of  mechanics  and  materialmen,  complaints  to  foreclose,  §§  6081-6083. 

Of  vendor,  complaint  to  enforce,  §§  6035,  6036. 

On  goods,  defense  in  conversion,  §§  4146,  4147. 

Writ  of  execution  to  enf  oroe,  §  2099. 
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LIFE  nsrSUEANCE. 
IB  General,  §§  4755-4766. 

LIFE  TENANT. 
Form  of  complaint  against  for  eviction  on  account  of  waste,  §  6634. 

LIMITATION  OF  ACTIONS. 
See,  also,  Statute  of  Limitations. 
Account,  §§  4464,  4648. 
Action  against  tax  title,  §  6794. 
Actions  by  and  against  insane,  §  3378. 
Action  for  death,  §  4191. 
Action  for  tax,  §  6740. 
Action  for  waste,  §  W29. 
Actions,  in  case  of  infants,  §  3365. 
Actions  on  guaranty,  §  4711. 
Actions  on  judgments,  §  5597. 
Action  on  labor  contracts,  §  5169. 
Action  on  oflScial  bond,  §  4914. 
Actions  on  penalties,  §  5033. 
Action  on  street  assessment  lien,  §  6088. 
Action  to  quiet  title,  §§  6219,  6250. 
Attachment  bond,  §  2738. 
Breach  of  promise  of  marriage,  §  5703. 
Conversion,  §  4120. 
Creditors'  suits,  §  2159. 
Divorce,  §§  3635,  3669. 
Ejectment,  §§  6317,  6423-6425. 
Ejectment  on  Mexican  grants,  §  6391. 
Forcible  entry  and  detainer,  §  6469. 
Foreclosure  of  mechanic's  lien,  §  6048. 

Foreclosing  mortgages  on  real  property,  §§  5878-5880,  5920. 
Foreclosing  pledges,  §  6018. 
Fraud,  §§  6870,  6897. 
Money  had,  §  5046. 
Money  loaned,  §  5079. 
Nuisance,  §§  4334,  4335. 
Taxes  paid,  §  5117. 
Partition,  §  6131. 
Replevin,  §  2535. 
Seduction,  §  4036. 
Specific  performance,  §  6942. 
Statutes  how  pleaded,  §  5632. 
Trespass,  §  6533. 
Trust  deed,  S  6112. 

LIMITED  JURISDICTION. 
See  Jurisdiction. 

LIMITING  NXTMEE& 
Of  witnesses,  §  1229. 
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IJQXnDATED  DAMAGES. 

See  Damages. 
Notice  of  acceptance  of,  §  923. 

LIQUOE. 
Form  of  complaint  for  salf  of  without  license,  §  5035. 

LIS  PENDENS. 

In  general,  §§  1105-1112. 

Actions  and  property  to  which  applicable,  §  1109. 

Annulled  by  dismissal  of  action,  §  1112. 

Description  necessary  in,  §  1109. 

Dismissal  annuls,  §  1112. 

Duration  of  notice  under,  §  1111. 

Effect  of  notice,  §  1107. 

Filing  of,  in  partition,  §  6170. 

Jlling  of,  necessary  to  continue  lien  of  street  assessment,  §  6088. 

Nature  and  object  of  rule,  §  1106. 

Necessity  for  filing,  §  1108. 

Statutory  provisions  for,  §  1105. 

When  must  be  amended  and  filed  again,  §  1110. 

LIS  PENDENS— FORMS. 
In  General. 

Lis  pendens,  action  to  establish  a  trust,  §  1114;. 
Attachment  of  land,  §  1117. 
Complaint  for  malicious  filing  of,  §  1122. 
Condemnation  of  land,  §  6820. 
In  condemnation  of  land,  §  1123. 
In  ejectment,  §§  1116,  6448. 
In  foreclosure,  §§  1118,  5953. 
In  foreclosure  of  mechanic's  lien,  §  1113. 
In  partition,  §§  1120,  6191. 
In  quieting  title,  §§  1121,  6267. 
In  specific  performance,  §  1115. 
Pendency  of  foreclosure,  §  1119. 
Specific  performance,  §  7013. 

Consecutive  Sections. 

In  an  action  to  foreclose  a  mechanic's  lien,  §  1113, 

In  an  action  to  establish  a  trust,  §  1114. 

In  an  action  for  specific  performance,  §  1115. 

Notice  of  pendency  of  action  of  ejectment,  §  1116. 

Lis  pendens  in  an  action  in  which  a  warrant  of  attachment  aifecting  real 

property  has  been  issued  (S.  Dakota),  §  1117. 
Notice  of  suit  in  foreclosure,  §  1118. 
Notice — Foreclosure — Tendency  of  action,  §  1119. 
Notice  of  suit  in  partition,  §  1120. 
Notice  of  pendenc7  of  action  to  quiet  title,  §  1121. 


INDEX.  4161 

LIS  PENDENS— FORMS  (Continued). 
Complaint  for  maliciously  filing  a  lis  pendens,  §  1122. 

In  application  for  laying  out,  widening,  vacating,  or  extending  street,  alley, 
water-channel,  park,  highway,  or  other  public  place,  S  1123. 

LITEBAI.  DENIALS. 
See  Denial. 

LIVE-STOCK. 
Liability  of  carrier  for,  §  3214. 

LOCAL  PREJUDICE. 
As  ground  for  removal  of  case  to  federal  court.     See  Removal  of  Causes. 

LOGGER'S  LIEN. 

Allegations  on,  §  6058. 

Form  of  judgment  to  enforce,  §  1405. 

Form  for  writ  of  execution  to  enforce  lien,  §  2100. 

LOST  INSTRUMENTS. 
Checks,  suit  on,  §  5308. 
Pleading  on,  §  5250. 

Negotiable  paper,  bond  made  to  indemnify  the  maker,  §  5381. 
Xote,  denial  of,  §  5488. 

LOST  PAPERS  OR  PLEADINGS. 

Discretion  of  court,  as  to  substitution  of  pleadings,  §  68. 

Form  of  affidavit  for  substitution  of  copies  of  pleadings  for  originals  loBt, 

§82. 
Substitution  of  copies  for  lost  pleadings,  §§  67,  68. 
Secondary  evidence  of,  §§  2288,  2293. 

LUNATICS. 
See  Insane  Persons. 
Lunatic,  action  for,  brought  in  his  name,  §§  3386,  3388. 

MACHINERY. 
Machinery,  negligent  condition  of,  §  4178. 
Form  of  complaint  for  injury  from,  §§  4243-4247. 

MAIL. 
Mailing  copy  of  summons  to  defendant,  §  1077. 
Mailing  copy  of  summons,  return  of,  §  1087. 
Service  of  pleadings  by,  §  894. 

MAINTENANCE. 
See  Champerty  and  Maintenanc*. 
Maintenance  allowed  wife,  §  3636. 
P.  P.  F.,  Vol.  IV— 261 
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MALICE. 
How  averred,  wTien  implied,  §5  3914,  3915. 
In  assault,  §  3791. 
In  false  imprisonment,  §  3841. 
In  prosecution,  §§  3886,  3887. 
Issue  of  fact,  §  1127. 
Presumed,  when  in  slander,  §  3948. 
Slander  of  title,  §  3970. 

MALICIOUS   PEOSEOUTION. 
In  General. 

Action  not  assignable,  §  3868. 

Against  corporation,  §  3876. 

By  corporations,  §  3482. 

Conspiracy  in,  §§3869,  3870. 

Defenses  to  action,  §§  3890,  3895,  3896. 

Dismissal  or  acquittal  essential,  §§  3893,  3894. 

Effect  of  conviction,  §  3875. 

Essential  averments,  §§  3880-3883. 

Probable  cause,  §§  3888,  8889. 

Proof  of,  §  3897. 

For  wrongful  attachment,  §§  3879,  388i. 

Joinder  of  causes,  §  3872. 

Joint  defendants,  §  3885. 

Eight  of  action,  §§  3873,  3874. 

Consecutive  Sections. 

Causes  of  action  not  assignable,  §  3868. 

Conspiracy,  §  3869. 

Conspiracy,  averments  in  action  of,  §  3870. 

Jurisdiction,  §  3871. 

Several  causes  of  action  united,  §  3872, 

When  action  will  lie,  §  3873. 

When  action  will  not  lie,  §  3874. 

Conviction,  §  3875. 

Corporation,  §  3876. 

Damages,  §  3877. 

Exemplary  damages,  §  3878. 

Wrongful  attachment — Defective  complaint,  §  3879*. 

Essential  averments,  §  3880. 

Complaint — Example,  §  3881. 

Facts  only  must  be  alleged,  §  3882. 

Gist  of  action,  §  3883. 

Indebtedness,  §  3884. 

Joint  agency,  allegation  of,  §  3885. 

Malice,  §  3886. 

Motive,  §  3887. 

Probable  cause,  §  3888. 

Probable  cause,  when  it  exists,  §  3889. 
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MALICIOUS  PROSECUTION  (Continued). 

Privileged  charges,  §  3890. 
Special  damages,  §  3S91. 
What  must  be  shown,  §  3892. 
Dismissal,  §  3893. 
Acquittal  essential,  §  3894. 
Defenses,  §  3895. 
Defense — Legal  advice,  §  3890. 
Burden  of  proof,  §  3897 

MALICIOUS  PROSECUTION— FORMS. 

Complaint  for  maliciously  issuing  execution,  §  2117. 

Complaint  for  filing  lis  pendens,  §  1122. 

Complaint — Common  form,  §  3898. 

Complaint — Fuller  form,  §  3899. 

Complaint  for  procuring  plaintiff  to  be  indicted,  §  3900. 

Complaint  for  obtaining  indictment  on  which  a  nolle  prosequi  was  after- 
wards entered, §  3901. 

Complaint  for  maliciously  suing  out  a  writ  of  attachment,  §  3902. 

Same — Where  attachment  vacated,  §  3903. 

Complaint  for  malicious  arrest  where  judgment  of  acquittal  was  rendered, 
§  3904. 

Complaints  for,  §§  4252,  4253,  5226,  5227. 

MANDAMUS. 
In  General. 

Affidavits  to  support,  §  7091. 

Against  state  officers,  §  7075. 

Alternative  writ  of,  §  7076. 

Alternative  writ  formerly  as  a  complaint,  §  7094. 

Contents  of  petition  for,  §§  7087,  7088. 

Demand  essential,  §  7092. 

Demurrer  for  misjoinder,  §  287a. 

Demurrer  and  answer  to,  §§  7089,  7090. 

Determination   of,  §§  7093,  7101. 

Form  of  writ,  §  7094. 

Judgment  on,  §  7102. 

.Jurisdiction  to  issue,  §§  7077,  7085. 

Motion  to  quash,  §  7099. 

Miscellaneous,  §  7105. 

Not  granted  on  default,  §  7101. 

New  trial,  how  secured,  §  7103. 

Non-compliance  with,  contempt,  §  2423. 

No  adequate  legal  remedy,  §  7071. 

Notice  of  application  for,  effect  of,  §  7084. 

Or  quo  warranto,  §  7072. 

Order  to  show  cause.     See,  also.  Order  to  Show  Cansflu 

Parties  defendant,  in  general,  §§  45,  7083. 
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MANDAMUS  (Continued) 

Parties  plaintiff  in,  §  7081. 

Petition,  demurrer  to,  §  7100. 

Premature,  §  7078. 

Relief  granted,  §  7086. 

Eeturn  or  answer,  §§  7096,  7097. 

Service  of  writ  of,  §  7098. 

To  compel  hearing  of  motion  for  change  of  renue,  §  IDOL 

To  public  officers,  §§  7066-7070. 

To  secure  inspection  of  records, §  7073. 

To  enforce  performance  of  ministerial  duties,  §  7069. 

Time  to  sue  out,  §  7078. 

Violation  of,  §  7104. 

Writ  must  be  beneficial  and  effectual  or  will  not  issue,  S  7080, 

When  granted,  §§  7065,  7071,  7079,  7080. 

Consecutive  Sections. 

In  general,  §  7065. 

County  officers,  §  7066. 

Governo'r  of  state,  §  7067. 

Government,  §  7068. 

Ministerial  officers,  §  7069. 

Municipal  corporations,  §  7070. 

Nature  of  remedy,  §  7071. 

Quo  warranto,  §  7072. 

Corporate  records,  §  7073. 

Religious  corporations,  §  7074. 

State  officers,  §  7075. 

Alternative  writ,  §  7076. 

Jurisdiction,  §  7077. 

Time  to  sue  out  writ,  §  7078. 

When  writ  may  issue,  §  7079. 

When  it  will  not  issue,  §  7080. 

Party  interested,  §  7081. 

Joinder  of  parties,  §  7082. 

Parties  defendant,  §  7083. 

Notice  of  application,  §  7084. 

Proceedings,  where  commenced,  §  7085. 

Belief  awarded,  §  7086. 

Petition,  complaint,  or  application,  §  7087, 

Petition  for  mandamus,  §  7088. 

Pleadings  in  mandamus — Answer,  §  7089. 

Demurrer  to  answer,  §  7090. 

Proceedings  and  practice  on  mandamus — Affidavit,  9  709L 

Demand  a  condition  precedent,  §  7092. 

Determination,  §  7093. 

Form  of  writ,  §  7094. 

Disobedience  of  writ,  §  7095. 

Answer,  §  7096. 
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MAKDASfUS  (Continaed). 

Eetarn,  §  7097. 

Service  of  writ,  8  7098. 

Motion  to  quash,  8  7099. 

Demurrer  to  petition  or  writ,  8  71(Hk 

Hearing,  §  7101. 

Judgment,  §  7103. 

New   trial,  8  7103. 

Violation  of  mandamus,  §  7104. 

Mandamus — Miscellaneous,  §  7105. 

MANDAMUS— FORMS. 

AltematiTe  writ  of,  §§  7110,  7113. 

Answer  to  return  of,  §  7115. 

Demurrer  to   return   of,  §  7114. 

Form  of  demurrer  to,  §  379. 

Notice  of  application,  §  7112. 

Notice  of  motion  to  quash  alternative  writ,  8  7109. 

Order  for  alternative  writ  of,  §  7108. 

Petitions  for,  §§  7106,  7107. 

Peremptory  writ  of,  §§  7111,  7116. 

MANDATE. 
Or  remittitur,  8  1951. 

MANDATORY  INJUNCTION. 
See   Injunction. 

MANUFACTURES. 

Contract  for,  goods  with,  §  4600. 

Joinder  of  manufacturer  and  selling  agent  in  action  for  infringement  of 
patent,  8  44. 

MANUFACTURES— FORMS. 

Complaint  by  for  goods  made,  §  4642. 

Contracts  for  goods  with  complaints  for  breach  of,  88  5219-5221. 

MARINE  INSURANCE. 
See  Insurance. 
In  general,  §§  4767-4779. 
By  agent,  8  4779. 
Contribution,  8  4773. 
J-ettison,  §  4774- 
Particular  average,  8  4775. 
Nature  of  loss,  §  4768. 
Parties  to,  §  4769. 
Risks,  8  4772. 
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MARINE    INSUEANCE— FOEMS. 
Policies,  eomplainte  on,  §§  4808-4815. 

MARKETABLE  TITLE. 

Defined,  §  5726. 

MARRIAGE. 

Abatement  by.     See  Abatement  and  RevivftL 

Admission   of,  §  3670. 

Annulment  of,  §§  3618,  3624,  3627. 

Annulled  for  unchastity,  §  3621. 

Averment    of,  §§  3563,    3637. 

FVaud  which  invalidates,  §  3623. 

[mpotency  does  not  avoid,  §  522. 

Law   of   place   of,  governs   validity   of,  §  3662. 

No  effect  on  specific  performance,  §  6986. 

Married  man  liable  for  promise  to  marry,  §  5700. 

Proof  of,  necessary  for  criminal  conversation,  §  4041. 

Promise,  statutes   of  frauds  and  of  limitations,   as  to,  §§  5702,  5703. 

Promise,  actions  for  breach  of,  §§  5694-5705. 

Promise,  answers  in  actions  for  breach  of,  §§  5708-5712. 

Promise,  averments  of,  §  5694. 

Eights  to,  after  divorce,  §  3663. 

Ratified  on  return  to  reason,  §  3626. 

When  void,  §3638. 

MARRIAGE— FORMS. 
Complaint  to  annul  for  fraud,  §  3691, 
Complaint  to  annul  for  non-age,  §§  3692,  3693. 
Complaint  to  annul  for  incapacity,  §  3696, 
Complaint  to  annul,  former  &ipouse  living,  §  3694. 
Complaint  to  annul  for  lunacy,  §  3695. 
Complaint  for  refusing  to,  §  5706. 

Of  party  after  contract  and  before  action,  form  of  answer,  §  581. 
Of  plaintiff  pleaded,  §  578. 

Statute  of  frauds  pleaded,  form  of  answer,  §  598. 
Void,  complaint  to  declare,  §  3697. 
With  another,  complaint  for  breach   of  promise,  §  5707. 

MARRIED    PERSONS. 

See  Husband  and  Wife. 

MARSHAL. 
Bond  of,  §  4937. 

MASTER  AND  SERVANT. 

Actions  for  personal  injury,  §  4159. 

Injury  to  servant,  party   plaintiff,  §  29. 

Knowledge  of  either  sufficient,  as  to  vicious  nature  of  animal,  §  4214. 
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MASTER  AKD  SERVANT  (Continued). 
Liability  for  negligence,  §§  4179-4182,  4185,  4186,  4187. 
Master,  liability  of  for  assault  by  servant,  §  3803, 
Seduction  of  servant,  right  of  action  for,  §  30. 
Services  gratuitous,  issue  of  fact,  §  1127. 

MASTER   OF   SHIP. 
Duty  of,  §§  566»,  5675. 
Justificatiou  for  assault  by,  §  3815. 


Defined,  §  98. 


Pleading,  §  465. 


MATERIAL  FACTS. 

MATERIAUVLAN'S    LIEN. 

See  Mechanics'  Liens. 

MATTER  IN  AVOIDANCE. 


MATTERS  IN   ISSUE. 
Between   parties  to  civil  actions,  §§  112-4-1129. 

MATURITY. 

Due,  debt  not  due,  defense  of,  §  489. 

Of  demand,  note,  §  5444, 

Note,  not  due  as  defense,  §  5382. 

MEASURE   OF  DAMAGE& 

See  Damages. 

MECHANICS'    LIENS. 
In  General. 

Construction  of  averments,  §  6041. 
Change  of  cause  of  action  on,  §  6056. 
Costs  and  expenses  on  foreclosure  of,  §  6077. 
Demurrer  for  stating  conclusions  of  law,  §  329. 
Description  of  property,  §  6042. 

Foreclosure  of  mechanic's  lien,  intervention  in,  §  690. 
Jurisdiction,  §  6045. 
Judgment  in  action   on,  §§  6079,  6080. 
Joinder  of  parties  and  claims,  §  6063. 
Labor  for  which  wiU  lie,  §  6047, 
Materials,  defined,  liens  for,  §  6051, 
Name  of   employer,   given,  §  6052, 
No  bar  to  personal  action,  §  6064. 
Notice  of,  §  6046. 
Notice,  amendment  of,  §  6074. 
On  several  buildings,  §  6067. 
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MECHANICS'  LIENS  (Continued). 

Ownership  of  premises  under,  §§  6043,  6044. 

Parties  defendant  in  foreclosure  of  in  general,  |  39. 

Priority  over  mortgage  lien,  §5  2674,  606n, 

Set-off  against,  §  6076. 

Verification  of  notice  of  claim,  S  G072. 

Consecutive  Sections. 

In  general,  §  6037. 

Alteration  in  building,  §  6038. 

Credits  and  offsets,  §  6039. 

Complaint  by  subcontractor,  §  6040. 

Construction  of  averment,  §  6041. 

Description  of  premises,  §  6042, 

Interest  of  third  parties,  §  6043. 

Ownership — Interest  in  the  premises,  {  8044. 

Jurisdiction,  §  6045. 

Notice  of  lien — Allegations,  §  6046. 

Labor,  §  6047. 

Limitations,  §  6048, 

Lien— Nature  of,  §  6049. 

Materialman,  §  6050. 

Materials,  §  6051. 

Name  of  person,  §  6052. 

Notice  of  terms  of  contract,  §  6053. 

Complaint — Requisites  of — In  general,  §  6054. 

Miner's  lien — Averment   of   non-payment,  §  6055. 

Complaint — Change  of  cause  of  action,  §  6056. 

Complaint — Foreclosure  of  seed  lien,  §  6057. 

Complaint — Foreclosure  of  logger's  lien,  §  6053. 

Parties   intervening,  §  6059. 

Foreclosure  of  liens — Parties,  §  6060. 

Complaint,  §  6061, 

Complaint — Continued,  §  60G2. 

Joinder  of  parties  and  claims,  §  6063. 

Personal  actions,  §  6064, 

Priority   of   liens,  §  6065. 

Assignees,  §  6066. 

Several  claims,  §  6067. 

Mortgage  versus  mechanic's  lien,  §  606B. 

Right   of  lien,  §  60G9. 

Relative  rights  of  parties,  §  6070. 

Statement  of  demand,  §  6071. 

Verification,  §  6072. 

Subsequent  statute  governs,  §  6073. 

Amending  lien  notice,  §  6074. 

Defenses,  §  6075. 
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MECHANICS'  LIENS  (Continued). 

Set-off,  §  6076. 
Costs  and  expenses,  §  6077. 
Attorney's  fee,  §  6078. 
Judgment  or  decree,  §  6079. 
Personal  judgment,  §  6080. 

MECHANICS'  LIENS—FOBMa 
Complaints  to  foreclose,  §§  6081-6083. 
Judgments  of  foreclosure  of,  §§  6084,  6085. 
Foreclosure,  lis  pendens  on,  §  1113. 
Special  writ  of  execution,  §  2098. 

MEMORANDUM. 

See  Statute  of  Frauds. 
Of  contract,  mistake  in,  §  6957. 
Of  costs,  form  of,  §  1516. 
Of   sale,  §4615. 

MEEGEB. 
Of  mortgage  lien  with  fee,  §§  5891,  5893. 

MERITS. 

Affidarit  of,  §  679. 

Answer  to,  on  motion  to  open  default,  §  143L 

Judgment  on,  what  is,  §  1525. 

MESSAGES. 
Failure  to  transmit,  penalty  on,  §  5024. 

MEXICAN    GRANTS. 
Ejectment   as  to,  55  6299,   6389-6391. 
Partition  of,  §  6146. 
Quieting  title  to,  §  6213. 

MICHIGAN. 
Quo  warranto  in,  §  7037. 

MINES  AND   MINERAIA 
Attachment  of  proceeds,  of  claim,  §  2785. 
Construction  of  mining  laws,  issue  of  law,  5  112i0. 
Contest  over  claim,  demurrer  in,  §  356. 
Extent  of  claim  and  how  held,  §§  6357-6360. 
Injury  of  to  farm  land,  §  4292. 
Levy  of  execution  on  mining  claim,  §  2O60. 
Mineral  lands,  potsession  of,  §§  6353-6360. 
Mineral  land,  trespass  on  enjoined,  when,  §  292ii 
Miner's  lien,  averment  on,  §  6055. 
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MINES  AND  MINERALS  (Continued). 

Partition  of  claims,  §  6142. 

Partnership  in  mines,  §  3758. 

Regulations,  §  6364. 

Quieting  title  to  mines,  §  6221. 

Receivership  of  claim,  §  3087. 

Sale  of  claim,  §§  6362,   6363. 

Taxation  of  mine,  §  6742. 

Taxation  on  proceeds  of  mine,  §  6762. 

Tax  on  right  to  mine,  §  6769. 

Trespass  on, §  6552. 

Verdict  in  action  for  claim,  §  1263. 

Waste  on,  §  6624. 

Water  protected  by  injunction,  when,  §§  2904,  2914. 

MINES    AND    MINEEALS— FORMS. 

Mining  claim,  enjoining  flooding  of,  §  3062. 
Mine,  working  of,  enjoining,  §  3066, 

MINISTERIAL  DUTY. 
Basis  of  breach  of  bond,  of  officer,  §  4938. 
Mandate  to  enforce,  §  7069. 
Prohibition,  §  7123. 
To  enter  judgment,  when,  §  136S. 

MINORS. 

See  Infants;   Parent  and  Child. 

MINUTES. 
Entry  of  orders  in,  S  904. 
Of  court,  in  statement  on  appeal,  §  1807. 
Of  court,  motion  for  new  trial  made  on,  when,  §  1592. 

MISCONDUCT. 

Of  jury,  §  1247. 

Of  party  as  ground  for  new  trial,  §  1567. 

MISJOINDER  OF   CAUSES. 

See  Action. 

MISNOMER    OF    COURT. 
In  caption  of  pleading,  S  103. 

MISNOMER  OF  PARTIES. 
In  pleadings,  §  106. 
Form  of  answer,  §  588. 
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MISEEPRESENTATIONS. 

See  Fraud. 

MISSOUEI. 
Quo  warranto  in,  §  7038. 

MISTAKE. 

And  fraud,  actions  on,  §§  6825-6921. 

And  errors  in  account,  denial  of,  §  4460. 

Complaint  for  correction,  quiet  title  complaint,  9  620S. 

Defense   of  in   ejectment,  §  6376. 

Defined,  §  6872. 

Effect  of  possession  by,  §  6338. 

In  judgment,  corrected  by  order  nunc  pro  tunc,  when,  §  1368. 

In  payment  of  money,  averments  in  action  to  recover,  §  5053. 

In  partnership  settlement,  correction  of,  §  3743. 

In  names  of  parties  in  pleadings,  §  106. 

Legal  remedy  exhausted,  §  6875. 

Mutual,   demurrer  for  failure  to  allege,  §  347. 

Mutual,  memorandum  of  contract,  §  6957. 

Of  fact,  defined,  §  6843. 

Of  law,   defined,  §  6873. 

Of  law,  amendment  on  account  of,  §  706, 

When  action  lies,  §  6876. 

MISTAKE— FORMS. 
Complaint  to  correct  account  stated,  §  6915. 
Complaint  to  reform  deed  for,  §  6914. 
Complaint  for  money  paid  under,  §  5065. 
Complaint  for  rescission  for,  §  6913. 
Defense  of,  form  of  answer,  §  584. 
Denial  of,  §  6919. 

In  amount  of  note,  defense  of,  §  5582. 
In  description,  defense  of  in  ejectment,  §  6447. 
Judgment  reforming  deed  for,  §  1401. 

MITIGATION  OF  DAMAGES. 
In  assault  and  battery,  §§  3809-3816. 
On  breach  of  warranty,  §  4687. 
In  libel,  republication,  §  4009. 

MIXED  ISSUES. 
Of  law  and  fact,  examples  of,  §  1128. 

MOB. 

Damage  done  by,  liability  of  city  for,  §  4270. 

MOB— FORMS. 
Damages  done  by,  form  of  complaint  against  city,  §4310. 
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MONEY. 

Deposited  for  us©  of  plaintiff,  §  3160. 

Deposited,  conversion  of,  §  4050. 

In  bank,  attachment  of,  §§  2632,  2633. 

In  county  treasury,  taxati  jn  of,  §  6744. 

Judgment,  §  1373. 

Misapplied,  as  mistake,  §  6874. 

On  deposit,  taxation  of,  §  6745. 

Stolen  from  passenger,  §  3232. 

Warranty  of,  §  4662. 

MONEY  LOANED. 
Actions  for,  §§  5074-5083. 
Essential  averments  of,  §§  5074,  5075. 
Limitation  of  action  on,  §  5079. 
Proof  of,  §  5076. 
Taxation  of,  §  6743. 
Forms  in  actions  for,  §§  5084-5096. 

MONEY  PAH). 

Action  by  accommodation  indorser,  §  5283. 

Actions  for,  §§  5097-5125. 

By  mistake,  averments  in  action  for,  §  5053. 

Consideration  from  third  person,  §§  5106,  5107. 

In  gambling,  action  for,  §  5059. 

On   void   contract,  recovery   of,  §  5124. 

On  void  sale,  recovery  of,  §  5057. 

Voluntary,  no  recovery,  §  5045. 

MONEY  PAID— POEMS. 

At  defendant's  request,  complaint  for,  §  5088. 

Forms  in  actions  for,  §§  5126-5146. 

On  sale  of  real  estate,  complaint  to  recover,  §§  5744-5752, 

MONEY  EECEIVED. 

Had  and  received,  §§  5039-5060. 

Had  and  received,  election  of  remedy,  §  5054. 

Had  and  received,  sufficient  complaint  for,  §  5041. 

Had  and  received,  demand,  when  necessary,  §§  5040,  5048. 

Had,  demurrer  for  absence  of  demand,  §  304. 

Had,  essential  averments,  §  5042. 

Had,  nature  of  action,  §  5043. 

MONEY  RECEIVED— FOEMa 
Had  and  Teceived,  complaints  for,  §§  5061-5073. 

MORAL  OBLIGATION. 

Moral  obligation,  tax  on,  when,  §  6747. 
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MOBTGAaES. 
In  General. 

A  mere  security,  5  5831. 

Acknowledgment  and  recordation,  averment  of,  when  necessary,  §  5885. 

Appointment  of  receiver  for  property,  §  3079. 
As  security,  guaranty  of,  §S  4713-4716. 
Assignment  of,  §  3283. 

By  trust  deed,  who  may  buy  at  sale  under,  §  6122. 
Bankrupt,  permission  secured  to  foreclose,  §  5849. 
Bond  for  deed  is,  §  5836. 

Claim  against  estate,  presentation  of  in  California,  §  3330. 

Conditions,  not  personal,  §  5841. 

Contract  to  release,  §  6930. 

Conveyance  subject  to,  §  5775. 

Covenants  in,  §  5767. 

Covers  title  subsequently  acquired,  §  5924. 

Creditor's  suit  to  subject  interest  of  mortgagor,  §  2168. 

Debt,  remedy  at  law,  §  5915. 

Deed  as,  §  6111. 

Defendants,  in  actions  of  foreclosure,  §  39. 

Defense  of  partnership  accounting,  §  5925. 

Deficiency  judgment  on  foreclosure,  §§  5873,  5932. 

Deficiency  judgment  on  foreclosure  of  mortgage,  entry  of,  §  4716. 

Deficiency  judgment  on  foreclosure,  prevented  by  bankruptcy,  §  5911. 

Defined,  §§5830,  5831. 

Due  in  installments,  foreclosure  of,  §  5850. 

Effect  of  assignment  of,  §§  5894-5896. 

Estoppel  of  mortgagor,  §  5905. 

Extinguished,  need  not  be  pleaded  in  suit  on  the  note,  §  5378. 

Findings  of  fact  as  to  amount  due  on,  §  1177. 

Foreclosure,  attorney  fees  allowed,  when,  §  5840. 

Foreclosure,  defenses  in,  §§  5899-5925. 

Foreclosure,  deficiency  judgment,  §  5873. 

Foreclosure,  demurrer,  other  action  in,  §  268. 

Foreclosure,  enforced  upon  what  land  first,  §§  5851,  5853. 

Fraudulent,  §  5908. 

Foreclosure,  husband  and  wife  as  neeessary  parties,  §  3564. 

Foreclosure,  intervention  in,  §  688. 

Foreclosure,  parties  defendant  in,  generally,  §  39. 

Foreclosure,  receiver  allowed,  when,  §  5867. 

Foreclosure  sale,  §  5872. 

Foreclosure,  supplemental  answer  for  new  matter,  §  777, 

For  future  advances,  §  5985. 

Guarantor  of,  action  against,  §§  4713,  4714. 

Holding  two  mortgages,  when  may  sue,  §  5888. 

Interest  set  out  at  length,  in  partition,  §  6143. 
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MOBTGAOES  (Continued). 

Interest  in  personal  property,  §  5990. 

Land,  ejectment  from,  §  6300. 

Land,  waste  on,  §  6623. 

Land,  conflicting  claims  rpon,  §  5852. 

Lien,  enjoined,  when,  §  2879. 

Lien,   extension   of,  §§  5842,   5843. 

Lien,  merger  of  with  fee,  §§  5891-5893. 

Lien,  tender  no  releas.e  of,  §  5923. 

Mortgagee  as  plaintiff  in  action  for  injury  to  property,  §  22. 

Mortgagee,  liable  to  garnishment,  when,  §  2754. 

Mortgaged  property,  attachment  of,  §  2628. 

Note,  renewal  of,  continues  lien,  §  5842. 

Of  realty,  foreclosure,  jurisdiction  on,  §  5854. 

Of  separate  estate  of  wife,  §  3565. 

Of  vessel,  by  master,  when,  §  5688. 

On  crop,  §  5987. 

On  homestead,  §  5909, 

On  homestead,   cloud  on  title,  §  621L 

On  personal  property,  §§  5980-6005. 

On  personalty,  receiver  appointed  in  foreclosure,  when,  §  5990. 

On  realty,  necessary  parties,  §§  5856,  5858,  5859. 

On  realty,  foreclosure  of,  §§  5830-5952. 

On  real  property,  complaint,  §§  5881-5885. 

On  realty,  statute  of  limitations  as  to,  §S  5878-5880,  5920. 

Or  pledge,  §  5983. 

Personalty,  removal  of,  §  5988. 

Possession  in  mortgagor,  §  5834. 

Power  of  sale  in,  effect  of,  §  5871. 

Premises,  allegation  of  assumption  of  debt  by  grantee,  §  5884. 

Premises,  possession  of,  §  5938. 

Presentation  of  claim  against  estate,  when  necessary,  §  3328. 

Presumption  that  instrument  is,  §  5835. 

Priority  of  mortgage  and  other  liens,  §§  5844,  6068. 

Property  destroyed,  §  5998. 

Redemption  from  sale  under,  §§  5945-5952. 

Rents  and  profits,  §  5943. 

Renewal  of,  §  5879. 

Secured  by  a  mortgage,  effect  of,  §  5874. 

Securing  separate  debts,  §  5876. 

Signing  of  by  guardian,  §  5919. 

Subsequent  incumbrances,  effect  of,  §  5898. 

Sufficient  description,  §  5847. 

Tax  on,  §  6746. 

Upon  what  kinds  of  realty,  §  5838. 

Waste  by  mortgagor  enjoined,  when,  §  2927. 
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MORTGAGES   (Continued). 

Foreclosure  of  Mortgage  on  Beal  Property— Consecntiye  Sectiona. 

Mortgage  defined,  §  5830. 

Mortgage  a  mere  security,  §  5831. 

Deed  as  mortgage,  §  5832. 

Deed  of  trust  versus  mortgage,  §  5833. 

Possession  of  the  premises,  §  5834. 

Burden  of  proof,  §  5835. 

Bond  for  title,  a  mortgage,  §  5836. 

Pledge  or  mortgage,  §  5837, 

What  real  property  may  be  mortgaged,  §  5838. 

Assignment  of  the  land,  §  5839. 

Attorneys'  fees,  §  5840. 

Conditions  in  mortgage,  §  5841. 

Priority  of  liens,  §  5842. 

Extension  of  mortgage  lien,  §  5843. 

Liability  of  purchaser,  §  5844. 

Eights  of  third  parties,  §  5845. 

Demand  and  notice,  §  5846. 

Description  of  land,  §  5847. 

Action  for  foreclosure,  §  5848. 

Mortgagor  bankrupt,  §  5849. 

Debt  falling  due  by  installments,  §  5850. 

Apportioning  debt,  §  5851. 

Conflicting  claims,  §  5852. 

Enforcement    of    mortgage    against    a    part    only    of    the    lands,  §  5853. 

Jurisdiction — Situs  of  the  mortgaged  property,  §  5854. 

Equity  practice,  §  5855. 

Necessary  parties,  §  5856. 

Joinder  of  parties  and  actions,  §  5857. 

Parties  to  foreclosure  suit,  §  5858. 

Parties  to  foreclosure  suit — Continued,  §  5859. 

Parties  supplemental,  §  58G0. 

Substituted  parties,  §  5861. 

Estate  of  deceased  partner,  §  5862. 

Executors  as  parties  defendant,  §  5863. 

Infant  defendants,  §  5864. 

Surplus  averment,  §  5865. 

Claims  against  estate,  §  5866. 

Receiver,  §  5867. 

Injunction,  §  5868. 

Interest,  averment  of,  §  5869. 

Lien  of  bondholder,  §  5870. 

Power  of  sale  in  mortgage,  §  5871. 

Sale  under  statute  foreclosure,  §  5872. 

Deficiency,  §  5873. 

Right  of  surety  by  mortgage,  §  5874. 
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MORTGAGES   (Continued). 

When  action  lies,  by  surety,  §  5875. 

Separate  debts  secured  by  one  mortgage,  §  5876. 

Severance  from  realty,  §  5877. 

Statute  of  limitations,  §  5878. 

Statute  of  limitations — Eenewal,  §  5879. 

Statute  of  limitations — Estates,  §  5880. 

Complaint,  or  petition,  §  5881. 

Essential  averments,  §  5882. 

Allegation  of  plaintiff's  suretyship,  §  5883. 

Allegation  of  assumption  of  debt  by  grantee,  §  5884. 

Averment  of  record  and  acknowledgment,  §  5885. 

Decree  in  case  of  default,  §  5886. 

Allegation  that  "defendants  claim  some  interest,"  §  5887. 

Two  mortgages  on  the  same  property,  §  5888. 

Waiver  of  right  to  foreclose,  §  5889. 

Accounting  and  redemption,  §  5890. 

Merger  of  mortgage  lien  with  the  fee  title,  §  5891. 

Merger  of  mortgages,  §  5892. 

Several  notes,  §  5893. 

Action  by  assignees,  §  5894. 

Notice  of  assignment,  §  5895. 

Averment  of  assignment,  §  5896. 

Action  to  redeem — Tender,  §  5897. 

Subsequent  incumbrances  and  liens,  §  5898. 

Defense — Conditional  deed,  §  5899. 

Defense — Condition  against  public  policy,  §  5900. 

Denial  of  condition,  §  5901. 

Denial  of  delivery,  §  5902. 

Disclaimer,  §  5903. 

Duress  of  wife,  §  5904. 

Estoppel,  §  5905. 

Failure  of  title,  §  5906. 

Former  judgment,  §  5907. 

Fraudulent  mortgage,  §  5908. 

Homestead,  §  5909. 

Husband  and  wife,  §  5910. 

Insolvency,  §  5911. 

Answer,  §  5912. 

Literal  and  conjunctive  denials,  §  5913* 

Pre-emption  claim,  §  5914. 

Remedy  at  law,  §  5915. 

Sale  of  part,  §  5916. 

Cross-complaint,  §  5917. 

Cross-complaint — Continued,  §  5918. 

Signature  of  guardian,  §  5919. 

Statute  of  limitations,  who  may  plead,  §  5920. 

Tax-title,  §  5921. 
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MORTGAGES  (Continued). 

Payment   pleaded,  §  5922. 

Tender,  §  5923. 

Title  acquired  after  mortgage,  §  5924. 

Existing  partnership — Accounting,  §  5925. 

Trial,  §  5926. 

Computing  interest,  §  5927. 

Appointment  of  a  commissioner,  §  5928. 

Foreclosure — Judgment  on  pleadings,  §  5929. 

Decree  of  foreclosure,  §  5930. 

Effect  of  decree,  §  5931. 

Deficiency  judgment,  §  5932. 

Notice  of  sale,  §  5933. 

Publishing  the  notice,  §  5934. 

Conduct  of  sale,  §  5935, 

Postponing  sale,  §  5936. 

Effect  of  sale  without  notice,  §  5937. 

Possession  of  premises,  §  5938. 

Title  acquired  by  sale,  §  5939. 

Void  and  fraudulent  sales,  §  5940. 

Vacating  sale,  §  5941. 

Certificate  of  sale,  §  5942. 

Eents  and  profits,  §  5943. 

Waste,  §  5944. 

Eedemption,  §  5945. 

Time  for  redemption,  §  5946. 

Who  may  redeem,  §  5947. 

Steps  of  redemption,  §  5948. 

Compensation  for  improvements,  §  5949. 

Tender  of  redemption,  §  5950, 

Effect  of  redemption,  §  5951. 

Action  to  redeem,  §  5952. 

MORTGAGES— FORMS. 
In  General. 

Complaint  by  on  fire  policy,  §  4798. 

Complaint  against  guarantor  of,  §  4723. 

Decree  of  foreclosure,  §  1391. 

Deficiency  judgment  on  foreclosure  of  mechanic's  lien,  §  6085. 

Judgment  permitting  redemption,  §  7017. 

Junior,  mortgagee  complaint  by  to  redeem,  §  5965. 

Lien,  allegation  of  in  partition,  §  6185. 

On  personalty,  complaint  to  foreclose,  §  6001. 

On  realty,  answers  in  foreclosure  of,  §§  5966-5972. 

On  real  property,  commissioner's  oath,  bond,  notice  of  sale,  report  of  sale 

and  certificate,  on  foreclosure,  §§  5975-5979. 
On  realty,  complaints  on  foreclosure  of,  §§  5954-5965. 
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MORTGAGES— FORMS   (Continued). 

On  realty,  judgments  of  foreclosure,  §§  5973-5974. 
On  realty,  lis  pendens  in  foreclosure  of,  §  5953. 
Order  appointing  receiver  in  foreclosure,  §  3128. 
Order  for  reference  to  take  an  account  in  redemption,  §  1324. 
Redemption  money,  final  order  of  dismissal  for  non-payment  of,  §  7019. 
Substitution  of   debt   in   discharge    of   mortgage   debt,  alleged  in   defense, 
§80. 

Foreclosure — Consecutive  Sections. 

Lis  pendens — Foreclosure,  §  5953. 

Complaint  in  foreclosure  of  mortgage — Common  form,  §  5954. 

Allegation  as  to  attorney  fee,  §  5955. 

Allegation  as  to  unknown  defendants,  §  5956. 

Allegation  of  insurance  by  plaintiff,  §  5957. 

Complaint  in  foreclosure  of  mortgage — Another  form,  §  5958. 

Complaint  of  assignee  of  mortgagee  guaranteeing  payment,  against  mort- 
gagor, grantee  assuming  payment,  and  junior  incumbrancers,  §  5959. 

Complaint  in  action  for  redemption  of  real  property,  §  5960. 

Complaint  by  lessee  in  action  for  redemption  of  real  property,  §  5961. 

Complaint  by  mortgagee  in  possession  against  parties  entitled  to  redeem, 
seeking  accounting,  §  5962. 

Complaint  in  action  to  have  deed  absolute  declared  a  mortgage  and  fore- 
closed, §  5963. 

Complaint  by  grantor  to  have  deed  declared  mortgage,  and  to  redeem  there- 
from, §  5964. 

Complaint  by  junior  mortgagee  against  purchaser  under  foreclosure  of  a 
senior  mortgage,  plaintiff  not  being  a  party  to  the  former  action,  §  5965. 

Denial  of  mortgage  by  purchaser  from  mortgagor,  §  5966. 

Denial  of  notice,  §  5967. 

Mortgage  not  assigned,  §  5968. 

Non-joinder  of  grantee  of  the  mortgagor,  §  5969. 

No  equitable  assignment,  §  5970. 

Equity  of  redemption  not  assigned,  §  5971. 

Answer — Setting  up  a  judgment,  §  5972. 

Judgment  of  strict  foreclosure  against  junior  incumbrancer  who  was  not  a 
party  to  original  foreclosure  action,  §  5973. 

Decree  of  foreclosure,  order  of  sale,  and  appointment  of  a  commissioner, 
§  5974. 

Oath  of  commissioner,  §  5975. 

Commissioner's  bond,  §  5976. 

Notice  of  commissioner's  sale,  §  5977. 

Verified  report  of  commissioner's  sale,  §  5978. 

Commissioner's  certificate  of  sale  on  foreclosure,  §  5979. 

MOTHER. 
See  Parent  and  Child. 
May  sue  for  seduction,  §  4033. 
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MOTION. 
Abandonment  by  not  presenting,  §  899. 
Based  on  knowledge  of  judge,  §  896. 
Contents  of  notice  of,  §  882. 
Discretion  in  granting,  §  881. 
Essential  notice  of,  §  884. 
For  bill  of  particulars,  effect  of,  §  2303. 
For  change  of  venue,  effect  of,  §  1000. 
For  change  of  venue,  hearing  of,  §  999. 
For  discharge  of  attachment,  §§  2691-2697. 
For  new  trial,  effect  of,  §  1635. 
For  new  trial,  necessity  of,  §  1630. 
For  new  trial,  when  made,  §  1637. 

For  new  trial  made  on  statement,  or  bill  of  exceptions,  when,  §§  1590,  1591. 
For  new  trial,  on  affidavits,  §  1564. 
For  new  trial,  hearing  of,  §§  1631,  1636. 
For  new  trial,  denied,  §  1634. 
For  new  trial,  how  made,  §  1554. 
For  non-suit,  effect  of,  §  1489. 
For  non-suit,  statement  of,  §  1487. 
For  non-suit,  when  granted,  §  1488. 
For  reference,  how  made,  §  1290. 
For  trial  before  referee,  §§  1294,  1295. 
For  substitution  of  lost  pleadings,  §  68. 
In  transcript,  when  considered,  §  900. 
No  part  of  record  on  appeal,  §§  814,  1852. 
Notices  of  general,  §  874. 
Practice  as  to  giving  notice  of,  §  875. 
Proof  of  service  of  notice  of,  §  893. 

Proper  to  strike  out  allegations  of  anticipatory  defense,  §  235. 
Eenewal  of,  discretion  of  court,  §  897. 
Service  of  notice  of,  §  876. 
To  amend,  when  may  be  made,  §  835. 
To  amend  judgment  of  supreme  court,  §  1944. 
To  dismiss  appeal,  procedure,  §  1883. 
To  reinstate  appeal,  §  1884. 
To  set  aside  report  of  referee,  §  1311. 
To  set  aside  default,  §§  1427,  1429,  1433. 
To  open  default,  when  denied,  §  1434. 
To  quash  mandamus,  §  7099. 
To  strike  out,  when  to  make,  §  831. 
To  strike  out,  proceedings  on,  §  825. 
To  strike  out,  statements  in,  §  819. 
To  strike  from  pleadings,  §  814. 
To  strike  out,  made  after  appeal  affirmed,  §  841. 
To  strike,  and  not  demurrer,  when,  §§  243,  244,  24& 
Transfer  to  another  judge,  §  906. 
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MOTION— FORMS, 

For  appointment  of  receiver,  §  3140. 

For  change  of  venue,  affidavit  resisting,  §  1014. 

For  continuance,  §  1153 

For  dismissal,  notice  of,  §  936. 

For  further  report  of  referee,  §  1342. 

For  judgment  on  pleadings,  notice  of,  §  1457. 

For  new  trial,  on  minutes  of  court,  §  1653. 

For  new  trial,  newly  discovered  evidence,  §  1651. 

For  substitution  of  party,  notice  of,  form  of,  §  70. 

For  writ  of  prohibition,  notice  of  motion  for,  §  7135. 

Notice  of,  §  912. 

To  modify  award,  §  4528. 

To  quash  writ  of  mandate,  notice  of,  §  7109. 

To  set  aside  referee's  report  and  for  new  trial,  §  1343. 

To  strike  out  answer,  notice  of,  §  849. 

To  strike  out,  notice  of,  §  950, 

To  sue  on  judgment  in  same  court,  notice  of,  §  937. 

To  set  aside  report  of  referee  and  for  new  trial,  §  1654w 

MOTIVE. 

In  libel,  allegation  of,  §  3909b. 
In  prosecution,  §  3887. 

laTJLTIFARIOUS  PLEADINGa 
Partnership,  §  3768. 

MULTIPLICITY. 

Of  suits  enjoined,  §§  2869,  2836. 

Too  many  parties  as  ground  for  demurrer,  §  280. 

MUNICIPAL  CORPORATIONS. 

Actions  on  bonds,  5  3502. 

Actions  against,  presentation  of  claims,  §§  3495,  349A. 

Answer  of,  §  552. 

Bonds,  parties  defendant  in  suit  to  enjoin  issue,  §  47. 

Defense  in  action  for  labor  done,  §  5171. 

Injunction  against,  §§  2955,  2969. 

Liability  for  acts  of  mob,  §§  4270-4272. 

Liability  for  negligence,  §  3504. 

Mandamus  to  compel  mayor  and  council  to  levy  tax,  §  43. 

Necessary  allegations  in  actions  by  and  against,  §  3501* 

Pleading  incorporation,  §  552. 

Quiet  title  against,  §  6222. 

Service  of  summons  on,  §  3499. 

Trespass  against,  §  52. 
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MUNICIPAI.  COEPORATIONS— FORMS. 

Complaint  against,  §  3524. 

Complaint  against  for  damage  done  by  mob,  §  4310. 

Complaint  against  for  overflowing  water  on  plaintiff's  land,  §  4322. 

Complaint  by  taxpayer  to  vacate  illegal  franchise,  §  7060. 

Contest  by  private  person,  complaint,  §  7059. 

MUTDCATION  OF  INSTRUMENT. 
Effect  of,  S  5259. 

MUTUAL  BENEFIT  INSURANCE. 

Certificate,  jurisdiction  in  action  on,  §  4786. 

Contract  of,  §§  4781,  4782. 

Complaint  on,  §  4787. 

Exempt  from  execution,  §  4788. 

General  rules  governing,  §§  4780—4788. 

MUTUAL  BENEFIT   INSURANCE— FORMS. 

Answer  in  action  on,  §  4832. 

Certificate,  complaint  on,  §  4805. 

Complaint  by  receiver  on  permium  note,  §  3144. 

MUTUAL  DEMANDS. 
On  counterclaim,  §  630. 

MUTUALITY. 

Of  contract,  §  6928. 

Of  contract  of  insurance,  §  4767. 

MUTUAL  NEGLIGENCR 
In  general,  §  4209. 

MUTUAL  VIOLENCE. 
In  assault  and  battery,  §  3812. 

NAMES. 
Amendment  to  correct  mistake  in,  §  833. 
Doctrine  of  idem  sonans,  §  106. 
Fictitious,  §  107. 

Identity  of,  names  and  persons,  §  5245. 
Legal  name  defined,  §  107. 

Mistake  in  designating  names  of  parties,  §  IW. 
Of  court  in  caption,  §  103. 
Of  employer  on  building  pleaded,  §  6052. 

NAMES— FORMS. 
Fictitious,  affidavit  to  correct,  §  853. 
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NAMING  PLEADINQ. 


Not  necessary,  §  87. 
Taxation  of,  §  6748. 


NATIONAL  BANKS. 
NAVIGABLE  WATERS. 


Trespass  on,  §  6541. 

Obstruction  of,  enjoined,  §§  2900,  2901. 

NECESSARIES. 
Furnished  wife,  liability  of  husband  for,  §§  3538-3540,  4554. 
Of  life,  ability  of  insane  to  contract  for,  §  3383. 

NECESSARIES— FORMS. 

Answer  that  articles  were  not,  §  4573. 
Furnished  family,  complaint  for,  §§  3580,  4567. 

NECESSARY  PARTIES. 

Necessary  parties  in  foreclosure,  §§  5856-5859. 

NE  EXEAT. 
Divorce,  §  3631. 

NEGATIVE  PREGNANT. 
Defined,  §§  417,  418. 
Denial  of,  not  good,  §§  417,  418. 

Instruction,  wrongful  attachmeptg;§^750.^  ^ liQj' 
Action  for  wrong  from  negligence,  general  allegations  in,  §  232. 
Alleging  contributory,  when,  §  S34. 
And  delay  of  bailee,  §  3176. 
Care,  degrees  of,  §  233. 
Causing  death,  parties,  §§  4193-4195. 
Contributory  negligence,  when  alleged,  §  234. 
Contributory  negligence,  freedom  from,  when  alleged,  §  234. 
Contributory,  pleading,  §§  4297,  4298. 
Damages  to  property  from,  §§  4256-4298. 
Degrees  of,  §§  233,  4166. 
Defense  of  former  recovery,  §  4219. 
Defense  of,  actions  on  indemnity  bonds,  §  4966. 
Defined,  §  4275. 

Diligence  and  care,  issue  of  fact,  §  1127. 
Essential  averments  of  injury  to  person,  §  4160. 
Excuse  for  injury,  §  4293. 
Facts  admitted,  issue  of  law,  §  1126. 
General  allegations  of,  §§  232,  4168-4175,  4277. 
General  denial  of,  §  4216. 
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General  denial,  effect  of,  §  4296. 

In  car  construction,  allegation  of,  §  4192.. 

In  care  of  vicious  animals,  §§  4210^214. 

Injuries  to  person  and  property,  actions  on  when  joined,  §  202. 

Injuries  to  x)€rson  and  property,  demurrer  for  misjoinder,  §  280. 

Issue  of  fact,  §  1127. 

Joint  liability  of  partners  for,  §  50. 

Liability  of  cities  for,  §  3504. 

Must  be  averred,  §  4273. 

Of  attorney,  §§  4265-4268. 

Of  carrier,  when  question  of  law,  §  3250. 

Of  driver,  who  liable,  §  4165. 

Of  officer,  in  escape,  §  3439. 

Of  passenger,  §  3805. 

Of  physician,  implied  promise,  §  4215. 

Omission  of  duty,  §  4177. 

Parties  plaintiff,  who  may  be,  §  25. 

Parties  defendant,  in  general,  §  48. 

Personal  injury,  §§  4154-4255. 

Personal  injury  of  servant,  right  of  action  for,  §  30. 

Personal  injury  of  child,  right  of  action  for,  §  30. 

Proximately  and  remotely  contributory,  §  4278. 

Eepeated  acts  of,  §  4280. 

Want  of  ordinary  care,  §  4184. 

Consecutive  Sections. 

Carrier's  contract,  §  4154. 

Special  damages — Pleadiog,  §  4155. 

Damages,  §  4156. 

Defect  of  vehicle,  §  4157. 

Injury  to  children,  §  4158. 

Master  and  servant — General  doctrine,  §  4159. 

Essential  averments,  §  4160. 

Overturning  plaintiff's  carriage,  §  4161. 

Paid  fare,  §  4162. 

Railroad  company,  §  4163. 

Stock  running  at  large,  §  4164. 

Who  liable,  §  4165. 

Degrees  of  negligence,  §  4166. 

Diligence,  §  4167. 

General  averment  of  negligence,  §  4168. 

Negligence  generally,  and  also  specific  acts,  §  4169. 

Particular  facts,  §  4170. 

Several  acts  of  negligence,  §  4171. 

Sufficient  averment  of  negligence,  §  4172. 

Averment  of  no   contributory  negligence,  §  4173. 

Negligence  of  children,  §  4174. 
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Imputed  conhi'butory  negligence,  §  4175. 

Without  the  bounds  of  the  state,  §  4176. 

Omission  of  duty,  §  4177. 

Condition  of  boiler,  §  4178. 

Master  and  servant,  §  417&. 

Company,  when  not  liable,  §  4180. 

Employer,  when  liable,  §  4181. 

Joinder  of  parties,  §  4182. 

Mutual  negligence,  §  4183. 

Want  of  ordinary  care,  §  4184. 

Company  liable  for  acts  of  servants,  §  4185. 

Liability   of  master,  §  4186. 

Eisk  of  employee,  §  4187. 

Conflict  of  laws,  §  4188. 

Damages,  §  4189. 

Liability  for  causing  death,  §  4190. 

Limitation  of  action,  §  4191. 

Negligence,  §  4192. 

Parties  plaintiff,  §  4193. 

Parties  defendant,  §  4194. 

Personal  representatives,  §  4195. 

Special  damage,  §  4196. 

What  must  be  shown,  §  4197. 

What  must  be  shown — SuflSciency  of  the  complaint,  §  4198. 

Widow  and  next  of  kin,  §  4199. 

Cause  of  death,  §  4200. 

Corporation,  liability  of,  §  4201. 

Defect  in  highways,  §  4202. 

Drover,  liability  of,  §  4203, 

Dug,  opened,  and  made,  §  4204. 

Liability  of  deceased,  §  4205. 

Non-repair  of  premises,  §  4206. 

Eespondeat  superior,  §  4207. 

Street  contractor — Liabilities,  §  4208. 

Mutual  negligence,  §  4209. 

Mischievous  animals,  §  4210. 

Averments  essential,  §  4211. 

Ownership,  §  4212. 

Scienter,  §  4213. 

Vicious  horse,  §  4214. 

Implied  promise  of  physician,  §  4215. 

Defense — General  denial,  §  4216. 

Defense — Concurrent  negligence,  §  4217. 

Eeplication  or  reply,  §  4218. 

Former  recovery,  §  4219. 

Damages  Caused  by  Negligence — Consecutive  Sectiona 
Ferryman,  §  4256. 
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NBGATR^-TK^ifXNT  (Continued). 
Consecutive  Sections. 

Negligence  of  sheriff,  §  4257. 

Pledgee  as  agent,  §  4258. 

Powers  of  agent,  §  4259. 

Unauthorized  act  of  agent,  §  4260. 

Subcontractors,  §  4261. 

Measure  of  damage,  §  4262. 

Agent,  §  4263. 

Forwarders  are  not  insurers,  §  4264. 

Attorney — Liabilities  of,  §  4265. 

Attorney — General  averment  that  he  was  retained,  §  4268 

Existence  of  facts,  §  4267. 

Examining  title,  §  4268. 

Acceptance,  §  4269. 

Action  against  municipality  for  damage  done  by  mob,  §  4270. 

Conflagration,  §  4271. 

City's  liability,  §  4272. 

Allegation  of  place,  §  4273. 

Fence  on  line  of  road,  §  4274. 

Negligence  defined,  §  4275. 

Negligence,  proximate  and  remote,  §  4276. 

Negligence,  how  alleged,  §  4277. 

Co-operating  negligence,  §  4278. 

Parties  plaintiff,  §  4279. 

Several  acts  of  negligence,  §  4280.  • 

Against  railroad  companies,  §  4281. 

Proof,  §  4282. 

Worrying  animals,  §  4283. 

Ownership,  §  4284. 

Vicious  habits,  §  4285. 

Collision,  §  4286. 

Overflowing  land,  §  4287. 

Construction  of  water-ditch,  §  4288. 

Defect  in  construction  of  dam,  §  4289. 

Degree  of  care  necessary,  §  4290. 

Form  of  complaint,  §  4291. 

Mining,  §  4292. 

Excuse,  §  4293. 

Factor,  §  4294. 

General  denial,  §  4295. 

Injury  by  dam,  §  4296. 

Contributory  negligence,  §  4297. 

Pleading  contributory  negligence,  §  4298. 

NEGLIGENCE— FORMS. 
Consecutive  Sections. 

Complaint  for  injuries  resulting  from  lack  of  guard  or  railing  on  culvert, 
§  4220. 
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NEGLIGENCE— FORMS    (Continued). 

Complaint  for  injuries  on  a  sidewalk  resulting  from  accumulation  of  snow 
and  ice,  §  4221. 

Complaint  against  municipal  corporation,  for  injuries  caused  by  leaving 
street  in  insecure  state,  §  4222. 

Complaint  for  injuries  caused  by  rubbish  in  street,  whereby  plaintiff  watf 
thrown  from  his  carriage,  §  4223. 

Complaint  for  injuries  caused  by  leaving  hatchway  open,  §  4224. 

Same — Another  form,  §  4225. 

Complaint  against  one  who  has  placed  attractive  and  dangerous  nuisance 
in  street,  injuring  child  playing  thereon,  §  4226. 

Complaint  for  negligently  leaving  dangerous  structure  in  street,  §  4227. 

Complaint  against  railway  company  for  collision  at  crossing,  §  4228. 

Complaint  by  brakeman  against  corporation  operating  logging-railroad, 
alleging  defective  equipment  and  track,  §  4229. 

Complaint  by  passenger  for  forcible  ejection  from  train,  §  4230. 

Complaint  by  employee  against  employer  for  injuries  suffered  by  reason 
of  employment  of  incompetent  fellow-servant,  §  4231. 

Complaint  by  husband  for  injuries  to  wife  while  passenger,  §  4232. 

Complaint  by  infant  for  injuries  from  being  negligently  run  over  by  street- 
car, §4233. 

Complaint  by  conductor  of  freight-train  for  injuries  from  cattle-chute  dan- 
gerously near  track,  §  4234. 

Complaint  for  injuries  caused  by  collision  of  vehicle  driven  by  servant, 
§  4235. 

Complaint  against  common  carriers  for  injuries  caused  by  overturning  stage- 
coach, §  4236. 

Complaint  against  railroad  for  injuries  by  collision,  §  4237. 

Complaint  against  railroad  for  injuries  by  car  running  off  track,  §  4238. 

Complaint  against  railroad  for  injuries  by  negligently  starting  cars  with- 
out giving  passenger  opportunity  to  get  off,  §  4239. 

Complaint  for  injuries  caused  by  negligence  on  a  railroad  in  omitting  to 
give  signal,  §  4240. 

Complaint  for  injuries  by  steamboat  explosion,  §  4241. 

Complaint  for  injuries  to  engineer  of  railroad  company,  caused  by  collision, 
§  4242. 

Complaint  for  injuries  to  engineer  of  railroad  company  using  a  condemned 
locomotive,  §  4243. 

Complaint  by  executor  or  administrator  against  railroad  company  for  in- 
juries causing  death,  §  4244. 

Complaint  by  heirs  against  railroad  for  injuries  to  employee  causing  death, 
resulting  from  defective  machinery,  §  4245. 

Complaint  by  employee  against  employer  for  injuries  by  obvious  defects 
in  machinery  which  defendant  had  promised  to  repair,  §  4246. 

Complaint  by  employee  against  employer  for  injuries  from  defective  scaffold, 
§  4247. 

Complaint  by  servant  against  employer  for  negligent  exposure  to  infectious 
disease,  §  4248. 

Complaint  by  tenant  against  landlord  for  leasing  infected  dwelling,  §  4249. 
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Complaint  by  minor  servant  against  employer  for  injuries  received  in  driv- 
ing dangerous  horse,  §  4250. 

Complaint  for  injuries  caused  by  vicious  dog,  §  4251. 

Complaint  against  physician  for  malpractice,  §  4352. 

Complaint  against  surgeon,  for  malpractice,  §  4253. 

Complaint  against  druggist  for  negligently  putting  up  poisonous  drug,  §  4254. 

Complaint  against  agent  for  not  using  diligence  to  sell  goods,  §  4299. 

Complaint  against  agent  for  carelessly  selling  to  an  insolvent,  §  4300. 

Complaint  against  agent  for  selling  for  a  worthless  bill,  §  4301. 

Complaint  against  an  auctioneer  for  selling  below  the  owner's  limit,  §  4302. 

Complaint  against  an  auctioneer  for  selling  on  credit  against  orders,  §  4303. 

Complaint  against  auctioneer  or  agent  for  not  accounting,  §  4304. 

Complaint  against  forwarding  agent  for  not  forwarding  goods  as  agreed, 
§  4305. 

Complaint  against  an  attorney  for  negligence  in  the  prosecution  of  suit, 
§  4306. 

Complaint  for  negligent  defense,  §  4307. 

Complaint  for  negligence  in  examining  title,  §  4308. 

Complaint  against  a  contractor  for  leaving  the  street  in  an  insecure  state 
whereby  plaintiff's  horse  was  injured,  §  4309. 

Complaint  against  municipal  corporation  for  damage  done  by  mob  or  riot, 
§  4310. 

Complaint  against  railroad  company  for  killing  cattle,  §  4311. 

Complaint  against  railroad  company  for  negligently  setting  fire,  §  4312. 

Complaint  for  kindling  a  fire  on  defendant's  land  whereby  plaintiff's  prop- 
erty was  burned,  §  4313. 

Complaint  for  chasing  plaintiff's  cattle,  §  4314. 

Complaint  for  keeping  dog  accustomed  to  bite  animals,  §  4315. 

Complaint  for  negligently  leaving  horses  unhitched  in  street,  §  4316. 

Complaint  for  shooting  plaintiff's  dog,  §  4317. 

Complaint  for  untying  plaintiff's  boat,  by  reason  of  which  it  was  carried 
by  the  current  against  a  bridge  and  injured,  §  4318. 

Complaint  for  flowing  water  from  roof  on  plaintiff's  premises,  §  4319. 

Complaint  for  negligence  of  millowners,  whereby  plaintiff's  land  was  over- 
flowed, §  4320. 

Complaint  against  water  company  for  negligent  escape  of  water,  §  4321. 

Complaint  against  municipality  for  building  street  so  as  to  dam  up  river 
and  flow  plaintiff's  premises,  §  4322. 

Complaint  for  undermining  plaintiff's  land,  §  4323. 

Complaint  for  undermining  plaintiff's  building,  §  4324. 

Complaint,  reversioner,  allegation  by,  §  4325. 

Complaint  for  not  using  due  care  and  skill  in  repairing,  §  4326. 

Complaint  against  watchmaker  for  not  returning  watch,  §  4327. 

Complaints  on,  for  damage  to  property,  §§  4299-4347. 

Counterclaim  for,  §§  644,  4255. 

Denial  of  negligence  in  sale,  §  4328. 

Denial  of  negligence  in  giving  credit,  §  4329. 
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Denial  of  injury,  §  4330. 

The  same — Collision  on  highway,  §  4331. 

Infant  run  over,  complaint  on,  §  3369. 

In  not  warning  against  d;  nger  in  tools,  complaint  on,  §  3370. 

Of  attorney,  complaints  against,  §§  4306-4308. 

Of  auctioneer,  complaints  against,  §§  4299-4305. 

Of  carrier,  pleaded  in  counterclaim,  §  3269. 

Of  plaintiff,  as  defense  in  bailment,  §§  3195,  3203. 

Of  plaintiff  consignor  pleaded,  §  3268. 

Of  railroad,  injury  to  wife,  complaint  by  husband,  §  3587. 

With  animals,  forma  of  complaints  for,  §§  4314-4317. 

NEGOTIABLE   INSTRUMENTS. 
See   Bills  and   Notes;    Promissory   Notes. 

NEVADA. 
System  of  taxation  in,  §  6749. 

NEWLY    DISCOVERED    EVIDENCB. 

As  ground  for  new  trial,  §§  1583-1589. 

NEW   MATTER. 
Examples  of,  §  458. 
In  answer,  §§  457-476. 
In  supplemental  pleading,  §  457. 

NEW  PROMISE. 

Of  executor,  action  on,  §  3325. 
On  note,  pleading  of,  §  5383. 
Renewing  debt,  when,  §  5252. 

NEW   PROMISE— FOEMa 
Allegation  of,  §  5133. 

NEWSPAPER. 

Designated  in  order  for  publication,  §  1076. 
Owner,  liability  for  libel,  §  3916. 
Sufficiency  of  publication  in,  §  1078. 

NEWSPAPER— FORMS. 
Advertising,  complaint  for  value  of,  §  5187. 

NEW  TRIAL. 
In  GeneraL 

Abuse  of  discretion,  §  1566. 

Affidavits  to  support  motion  for,  §§  1564,  1583. 
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Affidavits,  identification,  §  1568. 

After  appeal,  procedure  on,  §§  1955,  1956. 

Amendment  of  motion,  §  1623. 

Appeal  from  order  granting  or  refusing,  §  1707, 

Application,  mode  of  making,  §  1554. 

Application,  time  for,  §  1579. 

As  matter  of  right,  when,  §  1548. 

As  to  part  of  issues,  §  1644. 

But  one  motion  for,  allowed,  §  1641. 

Contents  of  statement  or  bill  of  exceptions,  9§  1594^  1595, 

Costs  on,  §  1509. 

Court   may   impose   termg,  §  1552. 

Court's  own  motion,  §  1547. 

Defined,  and  when  possible,  §  1546. 

Denial   of   motion,  §  1634. 

Denied  on  ground  of  newly  discovered  evidence,  when,  §  1589. 

Discretion  of  court  to  grant,  §§  1551,  1601. 

Divorce  action,  §  3640. 

Equity  court    power  to  grant,  §  1550. 

Evidence  must  be  material  and  subsequently  discovered,  §§  1587,  1588. 

Evidence  must  not  be   cumulative   or  impeaching,  §§  1585,  1586. 

Exceptions  must  be  taken,  §  1569. 

Exceptions  for,  how  taken,  §§  1345-1346. 

Extension  of  time  to  give  notice  of  intention,  §  1561. 

Facts  as  to  excessive  damage  must  be  shown,  §  1612. 

For  misconduct  of  adverse  party,  §  1567. 

For  newly  diseovered    evidence,    excitement,    uncertainty    of   law,  §§  193^ 

1940. 
Granted  on  terms,  §  1552. 

Grounds  for,  §§  1565,  1570,  1571,  1580,  1581,  1617,   1618. 
Identification  of  affidavits  on,  motion  for,  §  1568. 
In  equity,  §  1550. 
Imposition  of  terms,  §  1552. 
In  federal  courts,  motion  for,  §  1643. 
In  general,  §  1546. 
Joint  application  for,  §  1562. 
Jurisdiction  of  court,  §§  1549,  1550. 
Injunction,  effect  of,  §  2998. 
In  mandamus,  §  7103. 
In  Oklahoma,  §  1548. 
In  partition,  §  6169. 
Insufficient  grounds  for,  §§  1572,  1614. 
In  supreme  court,  §  1642. 
Manner  of  applying  for,  §  1554. 
Modification  of  judgment,  §  1640. 
Motion  for,  on  minutes  of  court,  when,  §  1593. 
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Motion  for,  on  statement  or  bill  of  exceptions,  when,  §§  1590,  1591. 

Motion  for,  when  made,  §  1637. 

Necessity  of  motion  for,  §  1630. 

No  injunction  against,  §  2S30. 

Non-appealible  orders  as  to,  §  1721. 

On  appeal  from  justice  court,  §  1971, 

On  court's  own  motion,  §  1547. 

On  ground  of  newly  discovered  evidence,  §§  1583-1589. 

Order  for,  review  of,  §  1647. 

Parties  to  motion  for,  §  1639. 

Power  to  grant,  §§  1549,  1550. 

Statement  on  motion  for  new  trial,  extension  of  time  for  preparation  of, 

§865. 
Stay  of  proceedings,  on  notice  of  motion  for,  §  1559, 
Steps  requisite,  §  1553. 
Striking    statement    from    files,  §  1646. 
Statutory, §  1548. 
Sua  sponte,  §  1547. 

Surprise  as  ground  for,  §§  1578-1582. 
Terms  imposed  in   England,  §  1552. 
Time   in  which  to  apply  for,  §§  1555-1563. 
Time  for  hearing  motion  for,  §  1632. 
Transcript  on  appeal  from  order  denying,  §  1853. 
Verdict  against  law,  §  1621. 
When  refused,  §  1618. 
When  granted,  §§  1617,   1937. 

Proceedings  on  Motion — Consecutive  Sections. 

iSteps  requisite,  §  1553. 

Application,    how    made,  §  1554. 

Notice  of  intention,  time  within  which  it  must  be  given,  §  1555. 

Notice,  how  given,  §  1556, 

Time  for  giving  notice — Continued,  §  1557. 

Notice  generally,  §  1558. 

Notice  as  a  stay  of  proceedings,  §  1559. 

Notice  must  be  given  or  waived,  §  1560. 

Time,  extension  of,  §  1561. 

.Joint  application,  §  1562. 

Waiver  of  notice,  §  1563. 

Motion   on  affidavits,  §  1564. 

Application,  grounds  of,  §  1565. 

Abuse  of  discretion,  §  1566. 

Adverse  party,  misconduct  of,  §  1567. 

Affidavits  must  be  identified,  §  1568. 

Exceptions   must  be   taken,  §  1569. 

Grounds  of  motion,  §  1570. 
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NEW  TRIAL  (Continued). 

Irregularities,  §  1571. 

Insufficient  grounds,  §  1572. 

Taking  out  papers,  §  1573. 

Affidavit,  §  1574. 

Chance   verdict,  §  1575. 

Misconduct,  §  1576. 

Impeaching  verdict,  §  1577. 

Surprise,  §  1578. 

Application,  when  made,  §  1579. 

Grounds  of  motion,  §  1580. 

Insufficient  grounds,  §  1581. 

What   must   be  shown,  §  1582. 

Affidavit,  §  1583. 

Diligence  must  be  shown,  §  1584. 

Evidence  must  not  be  cumulative,  §  1585. 

Must  not  be  impeaching,  §  1586. 

Must  be  material,  §  1587. 

Must  be  subsequently  discovered,  §  1588. 

When  new  trial  denied,  §  1589. 

Motion  on  statement,  etc.,  §  1590. 

Bill  of  exceptions,  §  1591. 

Minutes  of  the  court,  §  1592. 

Statement — Time  for  preparation,  §  1593. 

Contents  of  statement,  §  1594. 

Specifications  of  particulars,  §  1595. 

Settlement  of  statement,  §  1596. 

Duty  of  judge  on  settlement,  §  1597. 

Settlement  of  statement — Continued,  §  1598. 

Filing  statement,  §  1599. 

Waiver  of  filing,  §  1600. 

Discretion  of  court,  §  1601. 

Error  in  admitting  evidence,  §  1602. 

Error  in  excluding  evidence,  §  1603. 

Error  of  law,  §  1604. 

Error  in  instructions,  §  1605. 

Error  as  to  one  affects  all,  §  1606. 

Error  in  findings,  §  1607. 

Exceptions  must  be  taken  at  the  trial,  §  1608. 

Excessive  damages,  §  1609. 

Exemplary  or  punitive  damages,  §  1610. 

Erroneous  rule  in  assessing  damages,  §  1611. 

Facts  must  be  shown,  §  1612. 

Inadequate  damages,  §  1613. 

Insufficient  grounds,  §  1G14. 

Libel  and  slander,  §  1615. 

Legal  effect  of  evidence,  §  1616. 
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New  trial  will  be  granted,  §  1617. 

New  trial  refused,  §  1618. 

Prejudice  of  jurors,  §  1619. 

Specification  of  errors,  §  1620. 

Verdict  against  law,  §  1621. 

Weight  of  evidence,  §  1622. 

Amendments,  how  made,  §  1623. 

Amendments  after  settlement,  §  1623a.. 

Certificate,  §  1624. 

Effect  of  notice,  §  1625. 

Exclusion  of  useless  matter,  §  1626. 

Engrossment  of  statement,  §  1627. 

Statement,  how  authenticated,  §  1628. 

Settlement,  when  made,  §  1629. 

Necessity  of  motion  for  new  trial,  §  1630. 

Motion — Hearing,  §  1631. 

Time  for  hearing,  §  1632. 

Argument  on  motion,  §  1633. 

Denial  of  motion,  §  1634. 

Effect  of  motion,  §  1635. 

Hearing  on  motion,  §  1636. 

Motion  when  made,  §  1637. 

Pendency  of  motion,  §  1638. 

Parties  to  motion,  §  1639. 

New  trial — Modification  of  judgment,  §  1640. 

Same — Ees  adjudicata,  §  1641. 

Same — In  supreme  court,  §  1642. 

Same — Motion  for  in  federal  courts,  §  1643. 

Same — As  to  part  of  issues,  §  1644. 

Same — Bill  of  exceptions — Ambiguity,  §  1645. 

Same — Striking  statement  from  file«,  §  1646. 

Eeview  of  new  trial  order — In  general,  §  1647. 

Same — Affirmation  of  order  granting  or  denying,  §  1648. 

Same — Reversal  of  order  granting,  §  1649. 

NEW  TRIAL— FOEMS. 
In  G«neraL 

Affidavit  of  irregularity,  §  1655. 
Before  referee,  motion  for,  §§  1343,  1654. 
Corroborating  affidavit  for,  §  1659. 
For  surprise,  affidavit  for,  §§  1652,  1657. 
Misconduct  of  party,  affidavit  of,  §  1660. 
Motion  for,  §  1651. 
Motion  on  minutes  of  court,  §  1653. 
Newly  discovered  evidence,  affidavit  of,  for,  S  1658. 
Notice  of  intention  to  move  for,  §  1650. 
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Order  for,  for  excessive  damages,  §  1661. 

Order  granting,  on  terms,  §  1662. 

Proposed  bill  of  exceptions,  amendments  and  notice  of  settlement,  §§  1841- 

1843. 
Statement  on  motion  for,  §  1665. 

On  Motion  for  New  Trial — Consecutive  Sections. 

Notice  of  intention  to  move  for  new  trial,  §  1650. 

Motion  for  new  trial  on  ground  of  newly  discovered  evidence,  §  1651, 

Affidavit  to  move  for  a  new  trial  on  the  ground  of  surprise,  §  1652. 

Motion  for  new  trial,  on  the  minutes  of  the  judge,  §  1653. 

Motion  to  set  aside  report  and  for  a  new  trial,  §  1654. 

Affidavit  on  ground  of  irregularity,  §  1655. 

Affidavit  on  ground  of  the  misconduct  of  the  jury,  §  1656. 

Affidavit  on  ground  of  surprise,  §  1657. 

Affidavit  on  ground  of  newly  discovered  evidence,  §  1658. 

Corroborating  affidavit,  §  1659. 

Affidavit  for  new  trial  on  ground  of  improper  communication  by  a  party  to 

the  members  of  the  jury,  §  1660. 
Order  for  new  trial  for  excessive  damages,  §  1661. 
Order  granting  new  trial  before  judgment  on  terms,  §  1662. 
Same — ^Without  terms,  §  1663. 
8ame — After  judgment  entered,  §  1664. 
Statement  on  motion  for  new  trial,  §  1665. 
Notice  of  settlement  of  statement,  §  1666. 

NEW  YORK. 

Quo  warranto  in,  §  7039. 

NONAGE. 

A«  ground  for  annulment  of  marriage,  §  3624. 

Form  of  complaint  to  annul  marriage  for,  §§  3692,  3693, 

NON-APPEALABLE  ORDERS. 
In  general,  5  1744. 

NON  CEPIT. 
In  conversion,  §  4126. 

NON-JOINDER  OF  PARTIES. 

See  Parties. 

NON-PAYMENT. 
Of  damage,  essential  allegation  in  action  on  bond,  9  4899. 
Of  note,  necessary  averment,  §  5384. 
P.  P.  F.,  Vol.  IV— 263 
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NON-RESIDENCE. 
Form  of  affidavit  of  as  ground  for  change  of  venue,  §  1010. 

NON-RESIDENTS. 

See  Absentees. 
Attachment  against,  §  3619. 

NON-SUIT. 
See  Dismissal  and  Non-suit. 
Appeal  from  order  of,  §§  1493,  1690. 
Effect  of  motion  for,  §  1489. 
In  ejectment,  §  1484. 
Injunction,  effect  of,  §  2999. 
Judgment  of,  §§  1475-1493. 
Miscellaneous  cases,  §  1490, 
Motion  for,  §  1487. 
Nature  of,  §  1486. 
Payment  of  jury  on,  §  1492. 
Relief  against  stipulation,  §  1491. 
Review  of  on  appeal,  §  1493. 
Right  of  plaintiff  to  take,  §  1480. 
Waiver  of  error  on,  §  1184. 
When  motion  granted,  §  1488. 

NORTH  CAROLINA. 
Quo  warranto  in,  §  7040. 

NOTARY. 
Form  of  certificate  for  deposition,  §  2272. 

NOTES. 
See  Bills  and  Notes;  Promissory  Notet. 

NOTICE. 

See,  also,  next  title. 
In  general,  §§  874-967. 
Allegation  of  not  necessary,    §  3410. 
As  to  taxes  due,  §  6750. 

Averment  of  want  of,  in  quiet  title,  §  6223. 
By  lis  pendens,  effect  of,  §§  1107,  6170. 
Defective,  waiver  of  by  appearance,  §  2769. 
Due  notice  not  defined,  §  883. 

Effect  of  want  of,  on  sale  under  foreclosure,  §  5937, 
Essential,  §  884. 

Estopping  action  on  covenant,  §  5770. 
For  taking  deposition,  §  2237. 
From  possession  by  third  party,  §  5741. 
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Giving,  issue  of  fact,  §  1127. 

Of  breach  of  bond,  when  not  necessary,  §§  4941,  4942. 

Of  defense  in  libel,  §  3979. 

Of  demand  of  payment  of  note,  how  given,  and  sufficiency  of,  §§  5416-542L 

Of  defect  in  goods  warranted,  §  4682. 

Of  dishonor,  §  5299. 

Of  entry  of  nunc  pro  tunc  order,  when,  §  886.  , 

Of  garnishment,  service  cf,  §  2764. 

Of  action,  when  amended  and  refiled,  §  1110. 

Of  action  by  filing  lis  pendens,  effect  of,  §  1108. 

Of  appeal,  amendment  of,  §  1753. 

Of  appeal,  contents  of,  §  1770. 

Of  appeal,  filing  of,  §§  1754,  1770. 

Of  appeal  from  justice  court,  §§  1973-1975. 

Of  appeal  in  transcript,  §  1854. 

Of  appearance  in  action,  §  1101. 

Of  application  for  change  of  cause  to  federal  court,  §  1032. 

Of  application  for  injunction,  §  2850. 

Of  application  for  mandamus,  §  7084. 

Of  appointment  of  receiver,  §  3081. 

Of  intention  to  move  for  new  trial,  how  given,  §§  1556-1558. 

Of  intention  to  move  for  new  trial,  time  in  which  to  make,  §§  1555-1563. 

Of  levy  of  attachment,  §  2664. 

Of  lien  of  mechanic,  §  6046. 

Of  motions,  in  general,  §  874. 

Of  motion,  contents  of,  §  882. 

Of  motion  for  discharge  of  attachment,  §  2693. 

Of  motion  for  reference,  §  1296. 

Of  motion  for  substitution  of  lost  pleading,  §  68. 

Of  motion,  proof  of  service  of,  §  893. 

Of  motion,  service  of,  §  876. 

Of  motion  to  dissolve  injunction,  §  2992. 

Of  motion  to  release  attached  property,  §  2687. 

Of  motion  waived,  §  884. 

Of  non-payment  of  draft  excused,  §  5296. 

Of  pendency  of  action.     See  Lis  Pendens. 

Of  petition  for  certiorari,  §  2007. 

Of  rescission  of  land  contract,  §  5734. 

Of  sale  under  execution,  §  2063. 

Of  sale  under  foreclosure,  §§  5933,  5934. 

Of  sale  under  pledge,  waiver  of,  §  6013. 

Of  sale  under  trust  deed,  §  6121. 

Of  settlement  of  statement  on  appeal,  effect  of,  S  1625, 

Of  taking  deposition,  waiver  of,  §  2237a. 

Of  terms  of  building  contract,  §  6053. 

Of  title,  possession  as,  §  6307. 

Of  title  of  third  party,  when  insufficient,  §  5742. 
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NOTICE  (Continued). 

Of  trial,  §  1132. 

Of  trial,  how  served,  §  892. 

Of  trust,  §  3297. 

Judicial,  as  basis  for  order,  §  896. 

Judicial.     See  Evidence. 

Requiring  security  for  costs,  §  91L 

Service  by  mail,  §§  894,  1778. 

Shortening  of  time  for  service  of  notices,  §  86t, 

Sufficiency  of,  issue  of  law,  §  1126. 

Sufficient,  as  to  title  of  realty,  §  5743. 

Taken  by  party  in  court,  §  874. 

To  appear,  in  summons,  §  1047. 

To  attorney,  §  885. 

To  carrier,  in  writing,  §  3237. 

To  covenantor,  verbal  sufficient,  §  5761. 

To  owner  of  freight,  restricting  liability,  §  3218. 

To  party  through  his  attorney,  §  885. 

To  sureties,  effect  of,  §  4931. 

To  tenant  to  quit  premises,  §§  6495,  6496. 

Waiver  of  written,  §  901. 

When  may  be  served  on  Sunday,  §  892. 

Written  notice  of  motion,  when  not  required,  §  874. 

NOTICE— FORMS. 

General  form  of,  §  912. 

Of  acceptance  of  offer  to  liquidate  damages,  §  923. 

Of  acceptance  of  order  to  allow  judgment,  §  920. 

Of  appearance,  §  1104. 

Of  appeal,  §  1794. 

Of  appeal  from  justice  court,  §  1986. 

Of  application  for  mandamus,  §  7112. 

Of  application  for  more  security,  §  925. 

Of  application  for  receiver,  §  3124. 

Of  application  to  perpetuate  testimony,  §§  917,  918. 

Of  bona  fide  purchase,  §  928. 

Of  chattel  mortgage  sale,  §  6004. 

Of   commissioner's  sale,  §  5977. 

Of  demand  for  inspection  and  copy,  §  1144. 

Of  exception  to  bail,  §  2522. 

Of  exception  to  sureties  on  replevin  bond,  §  2597. 
Of  filing  of  decision,  §  1195. 

Of  filing  of  report  of  referee,  §  1340. 

Of  hearing  before  referee,  §§  927,  1332. 

Of  intention  to  move  for  a  new  trial,  §  1650. 

Of  justification  of  bail,  §  2521. 

Of  motion  for  change  of  venue,  §  1006. 
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NOTICE— POEMS  (Continued). 
Of  motion  for  commission  to  take  deposition,  §  2263. 
Of  motion  for  dismissal,  §  936. 
Of  motion  for  injunction,  §  3032. 
Of  motion  for  judgment  on  pleadings,  §§  935,  1547. 
Of  motion  for  judgment  on  failure  to  reply,  §  769. 
Of  motion  for  jury  trial  in  equitable  action,  §  1286. 
Of  motion  for  leave  to  amend,  §  843. 

Of  motion  for  leave  to  sue  on  judgment  in  same  court,  §  937. 
Of  motion  for  leave  to  sue  receiver,  §  938. 
Of  motion  for  order  permitting  entry  to  make  survey,  §  914. 
Of  motion  for  order  to  inspect  records,  §  2294. 
Of  motion  for  permission  to  file  supplemental  complaint,  §  748b. 
Of  motion  for  reference,  foreclosure,  §  1337. 
Of  motion  for  substitution,  §  951. 
Of  motion  for  reference  to  assess  damages,  §  3031. 

Of  motion  for   revivor   of   action   against   personal   representatives  of   do- 
ceased  defendant,  §  954. 
Of  motion  for  substitution,  §  70. 

Of  motion  for  substitution  of  executor  of  plaintiff  as  party,  §  77. 
Of  motion  for  writ  of  assistance,  §  2105. 
Of  motion  for  writ  of  prohibition,  §  7135. 

Of  motion  on  affidavit  to  open  default  and  for  leave  to  answer,  §  941. 
Of  motion  to  allow  intervention,  §  704. 
Of  motion  to  amend  complaint,  §  842. 
Of  motion  to  confirm  award,  §§  2341,  4527. 
Of  motion  to  amend  complaint  by  adding  defendant,  §  855. 
Of  motion  to  compel  election  between  counts,  §  943. 
Of  motion  to  consolidate  actions,  §  859. 
Of  motion  to  correct  fictitious  name,  §  852. 
Of  motion  to  discharge  attachment,  §§  2804,  2805. 
Of  motion  to  discharge  from  arrest,  §  2517. 
Of  motion  to  discharge  receiver,  §  3132. 
Of  motion  to  dissolve  injunction,  §§  3068,  3070. 
Of  motion  to  enlarge  time  to  surrender  defendant,  §  2522. 
Of  motion  to  extend  attachment  lien,  §  2812. 
Of  motion  to  extend  time  to  answer,  §  871. 
Of  motion  to  instruct  receiver,  §  3134. 
Of  motion  to  make  party  defendant,  form  of,  §  707. 
Of  motion  to  modify  award,  §  4528. 
Of  motion  to  quash  writ  of  mandate,  §  7109. 
Of  motion  to  require  plaintiff  to  elect  between  counts,  §  847. 
Of  motion  to  revoke  appointment  of  receiver,  §  3131. 
Of  motion  to  set  aside  default  judgment,  §  1445. 
Of  motion  to  set  aside  proceedings  in  replevin,  §  2597. 
Of  motion  to  strike  out,  §§  845,  946,  950. 
Of  motion  to  strike  out  irrelevant  answer,  §  850. 
Of  motion  to  strike  out  sham  answer,  §  849. 
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NOTICE— FORMS  (Continued). 

Of  motion  to  vacate  order  of  arrest,  §  2513. 

Of  ownership  of  attached  property,  §§  929,  2807. 

Of  petition  for  writ  of  certiorari,  §  2021. 

Of  receiver's  motion  for  instructions,  §  3136. 

Of  removal  of  cause  to  federal  court,  §  1041. 

Of  retainer  and  demand  for  change  of  venue,  §  1005. 

Of  return  in  habeas  corpus,  §  2408. 

Of  sale  under  execution,  §  2110. 

Of  settlement  of  bill  of  exceptions,  §  1843. 

Of  settlement  of  statement,  §  1666. 

Of  special  appearance,  §  933. 

Of  special  appearance  with  motion  to  set  aside  service  of  summons,  §  934. 

Of  taking  deposition,  form  of,  §  2261. 

Of  taxation  of  costs,  §§  930,  931. 

Of  trial  of  transferred  action,  §  1147. 

Of  trial  and  note  of  issue,  §  1148. 

Requiring  security  for  costs,  §  916. 

To  plaintiff  in  replevin  to  indemnify  sheriff,  §  2606. 

To  produce  papers  at  trial,  §§  1146,  2295. 

To  sheriff  of  claim  by  third  person  to  property  replevied,  §  2605. 

To  sheriff  to  return  property  replevied,  §  2599. 

"Waiver  of  subsequent  proceedings,  §  932. 

NOTICES,  AFFIDAVITS,  AND  ORDERS  IN  GENEBAIk 

Consecutive  Sections. 

Motions  and  notices  in  general,  §  874. 

The  true  practice,  §  875. 

Service  of  notice,  §  876. 

Appearance,  §  877. 

Computation  of  time,  §  878. 

Consolidation  of  actions,  §  879. 

Construction,  §  880. 

Discretion,  §  881. 

Contents  of  notice,  §  8&2. 

Due  notice,  §  883. 

Notice  essential,  §  884. 

Notice  to  attorney,  §  885. 

Order  of  court — Entry  nunc  pro  tunc,  §  886. 

Order  to  show  cause,  §  887. 

Order,  when  granted,  §  888. 

Res  adjudicata,  §  889. 

Restitution  of  rights  after  reversal  of  judgment,  S  890. 

Rule  to  show  cause,  §  89L 

Service,  how  made,  §  892. 

Proof  of  service,  §  893. 

Service  by  mail,  §  894. 
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NOTICES,    AFFIDAVITS,    AND     ORDERS     IN     GENEBAIi  (Continued). 

Service  on  non-residents,  §  895. 

Motions — Knowledge  of  judge,  §  896. 

The  same — Renewal  of,  §  897. 

The  same — Dilatory,  not  favored,  §  898. 

The  same — Abandonment  of,  §  899. 

The  same — In  transcript,  when  considered,  §  900. 

Waiver  of  written  notice,  §  901. 

Orders — Order  made  during  vacation,  §  902. 

The  same — Presumption  in  favor  of,  §  903. 

The  same — Entry  of  in  minutes,  §  904. 

Title  of  action,  §  905. 

Transfer  of  motions  and  orders,  §  906. 

Denial  of  execution,  §  907. 

Actions  for  real  property,  §  908. 

Service  of  order, §  909. 

Costs,  security  of,  §  910. 

Costs,  security  of — From  whom  required,  §  911. 

NOTICES,   AFFIDAVITS  AND   ORDERS  IN  GENERAI»— FORMS. 

Consecutive  Sections. 

Form  of  notice,  §  912. 

Affidavit  denying  genuineness  and  due  execution  of  written  instrument  in 
a  pleading,  §  913. 

Notice  of  motion  for  order  allowing  party  to  enter  on  land  and  make  sur- 
vey, etc.,  in  actions  concerning  real  property,  §  914. 

Order  allowing  party  to  enter  for  survey,  §  915. 

Notice  requiring  security  for  costs,  §  916. 

Notice  of  application  to  perpetuate  testimony,  §  917. 

Notice  of  perpetuation  of  testimony,  as  against  all  persons,  to  be  given  by 
commissioner,  §  918. 

Allegation  of  waiver  of  demand  and  notice  before  or  at  maturity,  §  919. 

Notice  of  acceptance  of  order  to  allow  judgment,  §  920. 

Affidavit  to  enter  judgment  thereon,  §  921. 

Judgment  thereon,  §  922. 

Notice  of  acceptance  of  offer  to  liquidate  damages,  §  923. 

Judgment  after  trial  of  appeal  from  award,  §  924. 

Notice  of  application  for  additional  security,  §  925. 

Order  on  application  for  guardian  ad  litem,  §  926. 

Notice  of  hearing  or  trial,  by  party,  §  927. 

Notice  of  bona  fide  purchaser,  §  928. 

Notice  of  ownership  of  attached  property  by  third  person,  §  929. 

Notice  of  taxation  of  costs  accompanying  bill,  §  930. 

Notice  of  taxation  accompanying  bill,  §  931. 

Waiver  of  notice  of  subsequent  proceedings,  §  932. 

Notice  for  special  purpose  only,  §  933. 

The  same,  with  motion  to  set  aside  service  of  summons,  etc.,  and  vacate 
proceedings,  §  934. 
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NOTICES,   AFFIDAVITS,   AND   ORDERS  IN  GENERAL— FORMS 

(Continued), 

Notice  of  motion  by  plaintiff  for  judgment  on  the  pleadings,  §  935. 

Notice  of  motion  for  dismissal,  §  936. 

Notice  of  motion  to  sue  on  judgment  in  the  same  court,  §  937. 

Notice  of  motion  on  petition  for  leave  to  sue  a  receiver,  §  938. 

Order  granting  leave  to  receiver  to  &ue,  §  939. 

Order  granting  leave  to  bring  action  upon  the  bond  of  an  executor,  adminis- 
trator, or  testamentary  trustee,  §  940. 

Notice  of  motion  on  affidavit  to  open  default  judgment  and  for  leave  to 
answer,  §  941. 

Order  granting  motion  to  open  default  judgment,  §  942. 

Notice  of  motion  to  compel  plaintiff  to  elect  between  several  counts  setting 
forth  the  same  cause  of  action,  §  943, 

Affidavit  for  same,  §  944. 

Order  requiring  election,  §  945. 

Notice  of  motion  to  strike  out  answer,  §  946. 

Affidavit  to  falsity  of  answer,  §  947. 

Corroborative  affidavit,  §  948. 

Order  thereon,  §  949. 

Notice  of  motion  to  strike  out  irrelevant,  redundant  or  scandalous  matter, 
§950. 

Notice  of  motion  to  substitute  officer's  successor,  §  951. 

Affidavit  therefor,  §  952. 

Order  thereon,  §  953. 

Notice  of  motion  by  plaintiff  to  revive  action  against  personal  representa- 
tives of  deceased  defendant,  §  954. 

Affidavit  therefor,  §  955. 

Order  thereon,  §  956. 

NOVATION. 
By  substitution  of  new  creditor,  §  79. 
Of  bond,  defense  of,  §  4969. 

NOVATION— FORMS. 
Defense  of  by  promise  to  apply  debt  upon  mortgage  held  by  plaintiff,  §  80. 

NUISANCE. 
In  General 

Adjacent  building,  §  4337. 

And  trespass  distinguished,  §§  4333,  4334. 

C»re  to  avoid,  §  4366. 

Condemned  building,  allegations,  §§  4336,  4337. 

Continuing,  §  4363. 

Covenant  against,  §  5785. 

Dam  as,  §§  4388-4399. 

Damages  from,  §  4353. 

Defined,  §  4332. 
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NUISANCE  (Continued). 

Demand  to  abate,  when  necessary,  §  4362. 

Disturbance  of  franchise,  §  4339. 

Diversion  of  water,  §§  4374-4376. 

Engine  in  cellar,  §  4347. 

Enjoining,  §  4355. 

Enjoined,  parties  to  action,  §  29'17. 

Joinder  of  causes  based  on,  §§  203,  4359,  4367. 

Jurisdiction,  §§  4350^352. 

Justification  of,  §  4404. 

Limitations  aa  to  action  on,  §§  4334,  4335. 

Obstructing  navigation,  §  4364. 

Obstructing  street,  §  4365. 

Obstructing  highway,  alleging,  §  4368. 

Parties  plaintiff,  §  4356. 

Private  persons,  §  4357. 

Parties  defendant,  §  4358. 

Prior  action  at  law,  §  4360. 

Private,  §§  4340,  4341. 

Private,  enjoining,  §§  2915-2919. 

Public,  §§  4342-4345. 

Public,  enjoined,  when,  §  2893. 

Public,  special  damage,  §  4370. 

Railroad  as,  enjoined,  when,  §  2891. 

Eemedy  for,  §  4345. 

Street  railroad,  §  4348. 

Want  of  care  of  another,  no  defense,  §  4405. 

Water  ditch  as,  §  4386. 

Water  ditch  overflowing,  §§  4395,  4396. 

Water  of  river,  §  4346. 

What  is,  issue  of  fact,  §  1127. 

Who  liable  for,  §  4361. 

Consecutive  Sections. 

Definitions  of  nuisances,  §  4332. 

Nuisance  and  trespass — Distinction,  §  4333. 

Nuisance  versus  trespass — Limitations,  §  4334. 

Limitations — Continued,  §  4335. 

Complaint  versus  owner  of  condemned  building,  9  4330, 

Building  adjacent,  §  4337. 

Bridge,  §  4338. 

Corporations,  §  4339. 

Private  nuisance,  §  4340. 

Private  nuisance — Allegations,  §  4341. 

Public  gaming-house,  §  4342. 

Public  nuisances,  §  4343. 

Public  nuisance — When  action  lies,  {  4344* 

Eemedy,  §  4345. 
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NUISANCE  (Continued). 

Riparian  proprietor,  §  4346. 

Steam-engine  in  cellar,  §  4347. 

Street  railroads,  §  4348. 

Verdict,  effect  of,  §  4349. 

Jurisdiction  of  action,  §  4350. 

Jurisdiction  of  action— Continued,  §  4351. 

Venue,  in  quiet  title  to  easement,  §  4352. 

Damages,  §  4353, 

Easement,  §  4354. 

Injunction,  §  4355. 

Parties  plaintiff,  §  4356. 

Plaintiff — Private  persons,  §  4357. 

Parties  defendant,  §  4358. 

Joinder  of  causes,  §  4359. 

Prior  action  at  law,  §  4360. 

Who  liable,  §  4361. 

Allegation  of  request,  §  4362. 

Continuance,  §  4363. 

Bay  or  river  as  highway,  §  43'64. 

Obstructing  a  street,  §  4365. 

Ordinary  care  to  avoid,  §  4366. 

Relief — Injunction,  §  4367. 

Complaint— Obstructing    highway,  §  4368. 

Eight  of  way,  §  4369. 

Special  damages,  §  4370. 

Water-right— Actual  appropriation,  §  4371. 

Appropriation,  how  effected,  §  4372. 

Easement  reserved,  §  4373. 

Diversion  of  water  a  nuisance,  §  4374. 

Water-right— Not  easement,  §  4375. 

Diverting  water— Injury  continuing,  §  4378. 

Land  bounded  by  pond,  §  4377. 

Prescription,  §  4378. 

Prior  possession  of  water,  §  4379. 

Possession,  how  alleged,  §  4380. 

Quantity  of  water,  §  4381. 

Rights  of  first  appropriator,  §  4382. 

Diversion  of  water — Parties  plaintiff,  §  4383. 

Riparian  rights,  §  4384. 

Running  water,  §  4385. 

Water-ditch,  §  4386. 

Rights  of  millowners,  §  4387. 

Dam  as  nuisance— When  action  lies,  S  4388. 

Covenant  in  deed,  §  4389. 

Dam  as  nuisance — Allegations,  §  4390. 

Injunction  versus  dam,  §  4391. 

Degree  of  care  with  dam,  §  4392. 
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NUISANCE  (Continued). 

Dam  as  nuisance,  §  4393. 

Obstructing  flow  of  tailings,  §  4394. 

Overflowing  water-ditch,  §  4395. 

Overflowing  of  dam  and  ditch,  §  4396. 

Raising  dam,  §  4397. 

Relief  from  dam,  §  4398. 

Breaking  dam — Averment,  §  4399. 

Pollution  of  stream — Jurisdiction,  §  4400. 

Diversion  of  waters — Res  adjudicata,  §  4401. 

Irrelevant  allegations,  §  4402. 

Denial  of  ownership,  §  4403. 

General  denial  and  justification  of  ownership,  §  4404. 

Want  of  care,  §  4405. 

Judgment,  §  4406. 

NUISANCE— FORMS. 
In  Creneral. 

Answers  in  actions  to  abate,  §§  4430-4437. 
Bond  on  appeal  from  judgment  abating,  §  1797. 
Complaint  for  trespass  against  officers  abating  a,  §  6601. 
Continued  by  subsequent  owner,  complaint  on,  §  4412. 
Covenants  against,  complaint,  on  breach  of,  §  5821. 
Denial  that  business  is,  §  4434. 
Enjoining,  §§  3045-3049. 

Consecutive  Sections. 

Complaint  for  erecting  nuisance,  §  4407. 

Complaint  for  abatement  of  nuisance,  §  4408. 

Allegation  of  nuisance  from  noise  and  vibration  of  heavy  machinery,  §  4409. 

Complaint  for  abatement  of  nuisance  causing  noise,  §  4410. 

Complaint  for  continuance  of  nuisance,  §  4411. 

Allegation  where  land  has  been  transferred,  §  4412. 

Complaint  for  obstructing  way,  §  4413. 

Complaint  for  obstructing  private  way,  §  4414. 

Allegation  of  nuisance  by  house  of  prostitution,  §  4415. 

Complaint  to  abate  gasworks,  §  4416. 

Complaint  to  abate  soap  factory,  §  4417. 

Complaint  in  equity  by  city  to  enjoin  erection  of  building  in  public  street, 

§  4418. 
Complaint  in  equity  to  enjoin  threatened  nuisance  by  deposit  of  garbage  on 

neighboring  lands,  §  4419. 
Complaint  in  equity  to  enjoin  nuisance  caused  by  polluting  waters  of  stream 

by  refuse  of  starch  factory,  §  4420. 
Complaint  for  diverting  water  from  quartzmill,  §  4421. 
Allegation  of  right  by  prior  appropriation,  §  4422. 
Complaint  by  prior  appropriator  for  diversion  of  water,  §  4423. 
Complaint  for  diverting  water  from  flouring-mill,  §  4424. 
Complaint  for  diverting  water  from  sawmill,  §  4425. 
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NTnSANCnS— FORMS  (Continued). 

Complaint  for  erecting  dam  above  plaintiff's  dam,  §  4426. 

Complaint  for  backing  up  water  on  plaintiff's  quartzmill,  §  4427, 

Complaint  for  trespass  by  city  officers  while  abating  alleged  public  nuisance, 
§  4428. 

Complaint  in  equity  for  continuing  trespass  caused  by  building  and  maintain- 
ing stone  foundation-wall  on  plaintiff's  lot,  §  4429. 

Answer — Denial  of  plaintiff's  possession,  §  4430. 

Denial  of  nuisance,  §  4431. 

Justification  on  account  of  impassable  highway,  §  4432. 

Specific  denial  of  title,  §  4433. 

Admission  of  conducting  business,  but  denial  that  same  is  nuisance,  §  4434. 

Denial  of  plaintiff's  title,  §  4435. 

License  to  maintain  coal-hole  in  sidewalk,  §  4436. 

Prescriptive  right  to  use  water,  §  4437. 

Judgment  abating  nuisance  and  for  damages  in  action  at  law,  §  4438. 

NUMBEB. 
Of  referees,  §  1297. 
Of  witnesses,  limiting,  §  1229. 

NUNC  PEO  TUNC. 
Entry  of  judgment,  §§  1367, 1368. 
Entry  of  order,  §  886. 

OATH. 

Of  jurors,  §  1203. 

Of  receiver,  §  3092. 

Of  witness,  good  if  considered  binding,  §  1215. 

OATH— FOEMa 

Of  arbitrators,  §  2334. 
Of  commissioner,  §  5975. 
Of  receiver,  form  of,  §  3130. 
Of  referee,  §  1330. 

OBJECTIONS. 

How  taken,  §  664. 

To  award,  §  2318. 

To  original  complaint  untenable,  §  802. 

To  referees,  §  1298. 

To  panel  of  jury,  §  1199. 

To  taking  of  deposition,  waiver  of,  §  2254. 

To  venue,  waived,  §  989. 

OBLIGATION. 

Of  guarantor,  §  4698. 
To  pay,  defined,  §  3422. 
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OBSTRUCTING  HIGHWAY. 


Enjoined,  §§  2896-2902. 

Form  of  complaint  for,  §§  4413, 4414. 

OCCUPATION. 

See  Use  and  Occupation. 

OFFEE. 

To  perform,  §§  4616,  4620. 

To  perform  services,  effect  of,  §  5199. 

To  perform,  when  must  be  shown,  §  6947. 

OFFICE. 

Defined,  §  7026. 

Title  to,  carries  salary,  §  7045. 
Usurpation  of,  §§  7020-7027. 
Vacant,  when,  §  7046. 

OFFICE— FORMS. 
Complaint  in  quo  warranto  for  usurpation  of,  §  7059. 
Enjoining  usurpation  of,  §  3058. 

OFFICERS. 

See  Public  Officers. 
Actions  against,  §  3398. 
Acting  by  deputy,  §  3399. 
Allegation  of  penalty  against,  §  5019. 
Bond,  actions  on,  §§  4910-4947. 
Bond,  demurrer  for  ambiguity  in  suit  on,  §  334. 
Bond,  judgment  on,  §  4927. 
Bond,  limitation  of  action  on,  §  4914. 
Character  should  appear  in  complaint,  §§  185,  3400,  3401. 
De  facto,  ouster  of,  §  7025. 
Liability  for  false  imprisonment,  §  3843. 
Liability  on  void  process,  §  3845. 
Of  corporation,  liability  of,  §  3481. 

Of  fraternal  insurance  societies,  as  agents,  §§  4780,4781. 
Public,  §§  3398-3455. 

Public,  when  liable  to  garnishment,  §  2755. 
Eesidence  governs  venue,  §  987. 

Sufficient  averment  against  for  funds  not  accounted  for,  §  3425. 
Title  in  caption  of  pleading,  §  105. 
Usurpation  of  office,  demurrer  in  action  for,  §  315. 
Who  cannot  be  enjoined,  §  2964. 
Writs  of  mandate  to,  §§  7066-7070. 
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OFFICERS— FORMS. 

Answer  of,  justifying  arrest  made  by  him,  §§  3865-3867. 

Appointed,  complaint  for  ouster  of,  §  7055. 

Bond,  complaint  by  city  on,  §  3454. 

Character  of  officer,  authentication,  form  of,  §  182. 

Complaint  for  trespass  of,  §  4428. 

Denial  of  official  capacity,  §  614. 

Form  of  authentication  of  official  character  of,  §  182. 

Ineligible,  complaint  by  taxpayer  to  oust,  §  7061. 

Of  city,  abating  nuisance,  complaint  for  trespass  by,  §  345S. 

Of  state  a  party,  caption  of  pleading,  §  121. 

Petition  for  mandamus  against  to  compel  tax  levy,  §  7107. 

Pleadings,  caption  when  officer  of  state  a  party,  §  121. 

Substitution  of  successor  as  party,  order  for,  form  of,  §  72. 


Quo  warranto  in,  §  704L 
Negligence,  §  4177. 


OHIO. 

OMISSIONS. 

OPENING. 
Account  stated,  §  4451. 
Default,  when  motion  to  be  made,  §  1429. 
Statement,  §  1232. 

OPINION. 
Of  fact   versus  fraudulent  intent,  §  6836. 
Of  juror,  as  ground  for  challenge,  §  1201. 

ORAL  CONTRACTS. 

Validity.     See  Statute  of  Frauds. 

ORDER  OF  STATING  FACTa 

Pleading  facts  in  logical  order,  §  88. 

ORDERS. 

See  Judgment. 
After  judgment,  appealable,  §§  1705, 1710. 
After  judgment,  in  transcript  on  appeal,  §  1855. 
Allowing  amendment,  when  too  general,  §  813. 
Appealable,  §  1890. 

Assignment,  and  order  distinguished,  §  3271, 
Based  on  knowledge  of  judge,  §  896. 
By  consent,  no  appeal  from,  §  1904. 
Changing  cause  to  federal  court,  §  1033. 
Denying  change  of  venue,  appeal  from,  §  1002. 
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ORDERS  (Continued). 
.  Entry  in  minutes,  §  904. 
Entry  of  nunc  pro  tunc,  §  888. 
Extending  time,  must  be  made  within  time,  §  867. 
For  arrest,  §§  2472-2474. 
For  new  trial,  review  of,  §  1647. 
For  publication  of  summons,  §  1076. 

For  publication  of  summons,  affidavit  to  support,  §  1074. 
For  service  by  publication,  must  not  precede  issuance  of  Bnmmons,  S  1073. 
Granting  right  to  enter  to  make  surveys,  service  of,  §  909. 
In  intervention,  §  692. 
Made  in  vacation,  §  902. 
Made  without  notice  vacated,  when,  §  875. 
Of  court  to  produce  further  items  of  account,  §  2299. 
Of  court,  when  required  in  default  judgment,  §  1411. 
Of  reference,  §  1290. 

Of  sale,  must  issue  on  levy  of  execution,  §  2064. 
Presumption  in  favor  of  orders  made  in  vacation,  §  903, 
Eefusing  injunction,  appeal  from,  §  2977. 
Service  of,  in  contempt  proceeding,  §  2430. 
Setting  aside  report  of  referee,  §  1315. 
To  examine  d«btor  after  return  of  execution,  §  2121. 
To  vacate  arrest,  §  2478. 
Vacating  writ  of  attachment,  §  2708. 
When  granted,  §  888. 

ORDERS— FORMS.     • 

Admitting  to  bail,  §  2409. 

Allowing  amendment,  §§  844,  964. 

Allowing  correction  of  fictitious  name,  §  854. 

Allowing  entry  to  make  survey,  §  915. 

Appointing  guardian  ad  litem,  §  3393. 

Allowing  intervention,  form  of,  §  700. 

Allowing  suit  on  bond,  §  940. 

Allowing  supplemental  answer,  §  784d. 

Allowing  supplemental  complaint,  §  784c. 

Allowing  temporary  alimony,  §  3705. 

Allowing  writ  of  error,  §  1674. 

Appointing  receiver,  §  3125. 

Bringing  in  new  parties  on  filing  of  cross-complaint,  §  662. 

Changing  place  of  trial  on  ground  of  disability  of  judge,  §  1019. 

Changing  venue  on  court's  own  motion,  §  1016. 

Compelling  reply,  §  772. 

Confirming  award,  §  2342. 

Confirming  report  as  to  damages  from  injunction,  §  3072, 

Confirming,  setting  aside,  or  amending  referee's  report,  §  1344. 

Continuing  or  postponing  trial,  §  1154. 
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ORDERS— FORMS   (Continued). 

Denying  motion  for  change  of  venue,  §  1017. 

Dissolving  injunction,  §§  3071,  3073. 

Enlarging  time  to  plead,  §  873.  J 

Extending  time  to  plead,  pending  delivery  of  account,  §  870.  f 

For  alternative  writ  of  mandate,  §  7108. 

For  appearance  of  debtor,  §  2138. 

For  appearance  of  bailee  or  debtor  of  judgement  debtor,  §  2139. 

For  commission  to  take  testimony,  §  2267. 

For  deposit  of  books  and  papers  with  referee,  §  1329. 

For  inspection  and  copies,  §  965. 

For  judgment  debtor  to  deliver  property,  §  2141. 

For  judgment  for  want  of  reply,  §  770. 

For  new  trial,  §§  1661-1664. 

For  publication  of  summons,  §  1083. 

For  revivor  and  continuance,  §  81. 

For  substitution  of  successors  of  deceased  defendant,  §  956. 

For  trial  before  jury,  in  equitable  action,  §  1287, 

Writ  of  assistance,  §  2106. 

General  form  of  commencement  of,  §  144. 

Granting  change  of  place  of  trial,  §  1018. 

Granting  leave  to  amend,  §§  856,  857. 

Granting  leave  to  sue  receiver,  §  939. 

Granting  writ  of  habeas  corpus,  §  2403. 

In  intervention,  appointing  receiver,  §  722. 

In  intervention,  bringing  in  necessary  parties,  form  of,  §  701, 

Making  injunction  perpetual,  §  3074. 

Making  third  person  a  defendant,  form  of,  §  708. 

Making  third  person  a  party,  form  of  in  intervention,  §  715. 

Modifying  award,  §  2343. 

Modifying  award  and  directing  judgment  thereon,  §  4529. 

Of  arrest,  form  of,  §  2502a. 

Of  discharge  in  habeas  corpus,  §  2412. 

Of  injunction,  §  3028, 

Of  injunction  after  order  to  show  cause,  §  3067. 

Of  interpleader,  form  of,  §§  705-721. 

Of  reference  of  claims  to  surplus  money,  §  1338. 

Of  reference,  for  various  purposes,  §§  1322-1327. 

Of  reference  for  partnership  accounting,  §  3780. 

Of  reference     to  take  testimony  as  to  value,  in  specific  performance  action,, 

§  7014. 
Of  substitution,  by  consent,  party  decedent,  §  3347. 
On  application  for  guardian  ad  litem,  §  926. 
Opening  default   and  permitting  answer,  §  943. 
Overruling  demurrer,  §  381. 
Reducing  amount  of  bail,  §  2516. 
Removing  cause  to  U.  S.  court,  §  1043. 
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ORDERS— FORMS   (Continued). 

Remanding  prisoner,  form  of,  §  2411. 

Requiring  election,  §  945. 

Revoking  appointment  of  receiver,  §  3133. 

Shortening  time  for  taking  deposition,  §  2262^ 

Staying  proceedings,  §  963. 

Striking  out  answer  as  sham,  §  949. 

Striking  out  irrelevant  answer,  §  851. 

Order  substituting  successor  as  party,  §§  72,  73,  953. 

Sustaining  demurrer,  §  380. 

Sustaining  demurrer  in  part  and  overruling  in  part,  §  383. 

Sustaining  demurrer,  form  of  judgment  for  defendant  after,  8  384. 

To  appear  in  supplementary  proceeding,  §  2133. 

To  furnish  bill  of  particulars,  §  966. 

To  furnish  further  bill  of  particulars,  §  967. 

To  strike  out,  §  846. 

Vacating  arrest,  §§  2514,  2515. 

Vacating  attachment,  form  of  in  intervention,  §  715. 

Vacating  or  continuing  writ  of  attachment  or  injunction,  S§  2810,  2811. 

ORDER  TO  SHOW  CAUSE. 

See  Mandamus. 
Rule  to  show  cause,  §  891. 
Citation  from  upper  court  on,  §  891. 
Service  of,  §  887. 
Why  injunction  should  not  issue,  §§  2973-2976. 

ORDER  TO  SHOW  CAUSE— FORMS. 

And  restraining  order,  §  3030. 
For  temporary  alimony,  §  3704. 
Form  of  in  intervention  in  replevin,  §  2610. 
In  contempt  proceeding,  §  2446. 
In  intervention,  form  of,  §§  712-714. 
On  removal  to  federal  court,  §  1042. 
Why  receiver  should  not  be  appointed,  §  3126. 
Why  reference  shall  not  be  ordered,  §  1317. 

Order  to  show  cause  why  venue  should  not  be  changed,  with  staj  of  pro- 
ceedings, §  1015. 

ORDINANCE. 
Form  of  complaint  for  violation  of,  §§  5037,  5038L 
Bow  pleaded,  §  5630. 

ORDINARY  CARE. 

See  Negligence. 
Want  of,  §4184. 

ORDINARY  PROCEEDINa 

Distinguished  from  "special  proceeding,"  §§  3,  & 
P.  P.  F.,  Vol.  IV— 264 
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OTHER  ACTION  PENDING. 
See  Abatement  and  EevivaU 

OUSTER. 
And  seiznre,  judgment  of  in  quo  warranto,  §  7053. 
Averment  of,  §  6301. 
Not  necessary  for  trespass,  §  6553. 
OiLster  and  restitution^  form  of,  writ  of,  §  6532, 

OUSTER— FORMS. 
From  office,  judgment  of,  §  7062^. 

OVERFLOWED  LANDS. 

Ejectment  from,  §  6302. 

Overflowing  water  ditch,  as  nuisance,  §§  4395,  4396. 

PANEL. 
Objections  to,  §  1199. 

PAPERS. 
Form  of  affidavit  to  supply  lost  papers,  §  82. 
Substitution  of  lost  papers,  §  67. 

PARCELS. 
Sale  of  land  on  execution,  §  2069. 

PARENT  AND  CHILD. 
Father  as  plaintiff,  in  action  for  injury  of  child,  §  29. 
Form  of   complaint  by  for  services  of  child,  §  5182. 
Liability  of  parent  on  apprenticeship,  §  5206. 
Seduction  of  child,  right  of  action  for,  §  30. 

PAROL. 

Condition  to  delivery  of  negotiable  paper,  good  between  parties,  §  5394. 
Contract,  may  be  proven  though  alleged  to  be  i&  writing,  §  5720. 
Contract,  when  enforceable,  §  6946. 
Evidence  of  guaranty,  §  4718. 
Insurance,  §  4741. 
Partition,  §§  6144,  6171. 

PARTIAL  DENIAL. 
In  general,  §  411. 

PARTICULAR  AVERAGE. 

In  marine  insurance,  §  4776. 

PARTIES. 
In  General. 

Additional  or  new  parties,  §  8. 

Additional  brought  in  by  cross-complaint,  9  655. 


I 
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PABTIES  (Continued). 

All  affected  by  error,  §  1606. 

All  must  be  affected  by  all  the  causes  of  action,  §  192. 

Amendment  to  add  or  strike  out,  §  834. 

Assignee  as  real  party  in  interest,  §  13. 

As  witnesses,  §  1213. 

Change  by  amendment,  §§  837,  838. 

Change  in  forcible  entry  and  detainer,  §  6481. 

Claiming  attached  property,  §  2720. 

Corporations,  how  named,  §  108. 

Death,  effect  on  judgment,  §  1380. 

Death  of  party  or  transfer  of  interest  and  substitution  of  snceessor,  §§  5ft- 

65. 
Death  pending  suit,  abatement  of  action.     See  Abatement  and  BevivaL 
Defect  of  parties,  demurrer  for,  §§  273,  303. 
Defense  of  nonjoinder  of  husband,  when  not  good,  §  518. 
Defined,  §§  7-9. 

Defined  as  persons  bound  by  contract  in  question,  §  228. 
Demurrer  for  defect  of,  §§  303,  354. 
Designated  and  defined,  §§  7-9. 

Divided  into  formal,  proper  and  necessary  parties,  §  Si 
Effect  of  civil  death  of,  §  503. 
Entitled  to  remove  cause  to  federal  court,  §  1023. 
Errors  in  names,  how  corrected,  §  106. 
Formal  parties,  §  8. 
How  named  in  summons,  §  1046. 
In  action  for  failure  to  deliver  message,  §  3247. 
In  action  involving  receiver,  §  3109. 
In  actions  on  promissory  notes,  §  5389. 
Incapacity  to  sue  as  ground  for  demurrer,  §§  257-260. 
In  certiorari,  §  2006. 
Indispensable  parties  defined,  §  8. 
In  foreclosure  of  street  assessment  lien,  §  6089. 
In  interest,  action  on  negotiable  paper,  §  5248. 
In  interest,  allegation  of,  §  547. 
In  interest,  bills  of  exchange,  §  5278. 
In  interest,  suit  on  assignment,  §  3291. 
Interest  must  be  common,  §  192. 
In  partition,  husband  and  wife,  §  6141. 
In  partition,  rights  of  pleaded,  §§  6163,  616Sb 
In  specific  performance,  §§  6948-6950. 
Interested  in  prohibition,  §  7118. 
Interest  of  party  in  intervention,  §  689. 
Interest  of  plaintiffs  in  contract,  §  16. 
Interest,  real  party  in,  §§  12-14. 
Interests  of  plaintiffs  severable,  S  19i 
Interpleaders,  §  698. 
Intervention.     See  Intervention. 
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PARTIES  (Continuea). 

Interveners,  §  696. 

Intervention,  interest  necessary  for,  §  689, 

Joinder,  exceptions  to  general  rule  of  joinder  of  parties  plaintiff,  §  20. 

Joinder  of  corporation  as  party  defendant  in  action  against  directors,  §  57. 

Joinder  of  defendants  in  action  for  illegal  assessment  or  collection  of  tax, 

§33. 
.Joinder  of  parties,  sureties  on  appeal  and  parties,  in  one  action,  §  21L 
Joinder  of  plaintiffs  and  defendants,  §§  8,  9. 
Joinder  of  plaintiffs  in   action  on   contract,  §  17. 
Joinder  of  persona  severally  liable,  §  54. 
Joinder  of  tenants  in  common,  §  527. 
.Joinder  of  unnecessary  defendants,  §  56. 
Parties  liable  for  nuisances,  §  4361. 
Making  claim  in  two  capacities,  §  196. 
Married  woman,  as  sole  trader  and  party  to  action,  §  28. 
Master  and  servant,  injury  to  servant,  parties  plaintiff,  §  29. 
Misconduct  of,  as  ground  for  new  trial,  §  1567. 
Misjoinder,  demurrer  for,  §  278. 
Misjoinder  of  parties,  abatement  on,  §  524. 

Misjoinder  of  parties  arising,  attack  by  supplemental  answer,  §  779. 
Misjoinder,  too  many  plaintiffs,  is  not,  §  280. 
Misjoinder,  when  not  ground  for  demurrer,  §  279. 
Mistake  in  names  corrected  by  amendment,  when,  §  833. 
Mortgage,  parties  defendant  in  foreclosure  of,  in  general,  §  39. 
Multiplicity  as  ground  for  demurrer,  §  280. 
Names  of  in  caption,  §  105. 

Necessary  defendant,  corporation,  when  is,  §  57, 
Necessary  in   intervention,  §  692. 
Necessary  parties,  defined,  §  8, 

Necessary  parties  plaintiff,  action  on  contract,  §  18. 
New,  brought  in  by  cross-complaint,  §  655. 
Non-joinder  of  defendants  jointly  liable,  §  529. 
Non-joinder  of  defendants,  objection  to,  §  36. 
Non-joinder  of  husband,  §  518. 
Non-joinder  of  parties,  demurrer  for,  §  274. 
Non-joinder  of  parties   to   contract,  §  19. 
Non-joinder  of  stockholders,  §  557. 
Objection  must  be  raised  in  trial  court,  §  1915. 
On  appeal  in  probate,  §  1745. 
One  of  may  make  verification,  §  166. 

Promise  for  benefit  of  third  party,  promisee  as  real  party  in  interest,  8  14. 
Proper  or  not,  issue  of  law,  §  1126. 
Real  interest  a  prerequisite  to  recovery,  §  16. 
Real  party  in  interest — Allegations  of,  §  547. 
Real  party  in  interest,  code  provisions  as  to,  §  11, 
Real  party  in  interest  defined,  §§  11-15. 
Real  parties  in  interest,  principal  and  agent,  {  15. 
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PARTIES  (Continued). 

Real  party  in  interest  defined,  §  12. 

Seduction  of  servant,  parties  plaintiff,  §  30. 

Seduction,  parties  plaintiff,  in  action  for,  §  30. 

Severally  liable,   parties  plaintiff,  §  19. 

Substituting  true  name,  §  66. 

Substitution  by  suggestion  or  stipulation,  §  60. 

Substitution  of  parties,  §§  58-82. 

Substitution  on  death,  practice,  §  505. 

Substitution  on  transfer  of  interest,  §  60. 

Substitution  of  real  party  in  interest,  when  may  be  demanded,  §§  547,  548b 

Supplemental  and  substituted  in  foreclosure,  §§  5860,  5861, 

Third  party  may  be  brought  in  by  cross-complaint,  §  655. 

To  action  enjoining  nuisance,  §  2&17. 

To  action  for  rents  or  use  and  occupation,  §  6657. 

To  action  for  taxes  paid,  §  5116. 

To  action  for  wrongful   injunction,  §  3013. 

To  action  in  divorce,  §  3641. 

To  action  of  waste,  §  6625. 

To  action  on  bond  given  in  replevin,  §  2585. 

To  action  on  note,  substitution  of,  §  5494. 

To  action  on  surety  bond,  §  2733. 

To  action,  when  executor  may  be  in  his  own  name,  §  3323. 

To  appeal,  §  1738. 

To  arbitration,  who  may  be,  §§  4499,  4500. 

To  assignment,  who  may  be,  §  3299. 

To  attachment,  §  2674. 

To  be  served  with  cross-complaint,  §  659, 

To  code  actions,  general  rules,  §  9, 

To  complaint,  in  general,  necessary  statement  of  character  of,  §  185. 

To  cross-complaint,  §  655. 

To  foreclosure,  joinder  of,  §  5857. 

To  foreclosure  of  liens,  §  6060. 

To  foreclosure  of  mortgage,  §§  5856-5859. 

To  foreclosure  of  vendor's  lien,  §  6025. 

To  guaranty,  joinder  of,  §  4706. 

To  injunction  suit,  §  2843. 

To  motion  for  new  trial,  §  1639. 

To  quieting  title  action,  §§  6226,  6227. 

Too  many,  mode  of  objecting  to,  §  280. 

Tort,  injury  to  child,  party  plaintiff,  §  29. 

Trespass,  parties  plaintiff  in  action  on,  §§  22,  23. 

Unnecessary  defendants  may  be  eliminated  by  motion,  { 35. 

Waiver  of  defects  in  parties  defendant,  §  37. 

Who  cannot  be  compelled  to  perform,  §  6975. 

Who  may  confess  judgment,  §  1459. 

Who  may  have  attachment  discharged,  §  2695. 

Who  may  redeem,  §  5947. 
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PARTIES  (Continued). 

Plaintiff. 

Action?  for  death,  §§  4193,  4195. 

Action  for  injury  to  real  property,  §  22. 

Actions  on  contracts,  §5i  16-20. 

Actions  on  torts,  §§  21-30. 

Actions  on  drafts,  §  5272. 

Creation  of  interest,  §  16. 

Diversion  of  water,  §  4383. 

Enjoining  nuisance,  §§  4356,  4357. 

Exceptions  to  rule,  §  20. 

Forcible  entry  and  detainer,  §  6479. 

Husband  and  wife,  libel  actions,  §  3942. 

In  action  for  injury  to  married  woman,  §  27. 

In  action  for  money  had,  §  5050. 

In  action  for  money  paid,  §  5104. 

In  action  for  negligence,  §  4279. 

In  action  for  personal  injury,  §  25. 

In  action  on  contract,  who  may  join  as,  §  17. 

In  action  on  contract,  who  must  join  as,  §  18. 

In  action  on  judgments,  §  5585. 

In  action  on  injunction  bond,  §§  4901,  4904. 

In  annulment  of  marriage,  §  3619. 

In  condemnation,  §  6819. 

In  creditor's  suit,  §  2150. 

In  ejectment,  §§  24,  6283. 

Infant,  injury  to,  §  29. 

In  injunction,  §  2888. 

In  mandamus,  §  7081. 

In  trespass,  §§  22,23. 

In  quo  warranto,  §  7030. 

Indorsers  on  promissory  note,  §  5367. 

On  joint  obligation,  §  5261. 

Joinder  of,  §§  17, 18. 

Seduction,  §  30. 

Servant,  injury  to,  §  29. 

Severally  interested,  §  19. 

Sole  traders,  §  28. 

Trustees,  §  26. 

When  husband  may  join,  as,  §  3568. 

When  trustees  may  be,  §  26. 

When  wife  may  sue  alone,  §§  3569,3570. 

Defendant — In  General. 
Actions  for  death,  §  4194. 
Appearance  in  action,  §§  1101-1104, 
At  common  law,  §  31. 
Designation  when  unknown,  §  66. 
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PARTIES  (Continued). 

Executors  and  administrators  as,  §  38. 

Guarantor  and  maker  cannot  be  joined,  §  54, 

In  actions  against  wife,  §  42. 

In  action  for  fraud,  §  40. 

In  action  for  infringement  of  patent,  §  44, 

In  action  for  legacy  charged  on  land,  §  49. 

In  action  on  contract,  in  general,  §  34. 

In  action  on  judgment  for  tort,  §  55. 

In  condemnation  proceedings,  §  6812. 

In  default  judgment,  §  1415. 

In  ejectment,  §  41. 

Enjoining  nuisance,  §  4358. 

In  foreclosure  of  mortgages  and  mechanics'  liens,  |  39. 

Infants  as,  §  43. 

In  forcible  entry  and  detainer,  §  6456. 

In  injunction  suit,  §§  47,  4358. 

In  mandamus,  §§  45,  7083. 

In  negligence,  §  48. 

In  quo  warranto,  §  7031. 

Joinder  of  corporation  and  directors,  §  57. 

Joinder  of  stockholders  and  corporation,  §  57. 

Joinder  of  parties  not  bound,  §  56. 

Joint  defendants  residing  in  different  states,  §  54. 

In  action  to  annul  land  patent,  §  32. 

Married  woman,  §  42, 

Partners,  §  50. 

Plaintiffs  as  defendants  on  refusal  to  join,  §  46. 

Principal  and  agent,  §  51. 

Notice  to  appear,  §  1047. 

Objection  to  non-joinder,  §  36. 

Setting  up  separate  answers,  §  674. 

Severally  liable  may  be  joined,  §  54. 

Time  named  in  summons  in  which  to  appear,  S  1049. 

In  trespass,  §  52. 

Trustees,  §  53. 

Unnecessary  elimination  of,  §  35. 

Waiver  of  defects  in,  §  37. 

Water  rights  suit,  §  46. 

When  husband  must  be  joined,  §  3550. 

When  wife  may  become,  §  3574. 

Defendant — Consecutive  Sections. 

At  common  law,  all  persons  who  were  jointlj  liable,  i  31* 

Annulling  patent  to  land,  §  32. 
Actions  against  assessors,  §  33. 
For  breach  of  contract,  §  34. 
Unnecessary  parties,  §  35. 
Objection  to  non- joinder,  §  36. 
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PAETIES  (Continued). 

Waiver  of  defects  in  parties  defendant,  §  37. 

Actions  against  executors  and   administrators,  §  38. 

Foreclosure  of  mortgages  and  mechanics'  lieuS|  §  39. 

Action  for  fraud,  §  40. 

In  ejectment,  §  41. 

Married  woman,  §  42. 

Actions  by  or  against  infants,  §  43. 

For  infringement  of  patent,  §  44. 

Mandamus,  §  45. 

Water  and  watercourses,  §  46. 

Injunction,  §  47. 

Injuries  caused  by  negligence,  §  48. 

Action  for  legacy  charged  on  land,  §  49. 

Actions  against  partners,  §  50. 

Actions  against  principal  and  agent,  §  51. 

Actions  for  trespass,  §  52. 

Actions  against  trustees,  §  53. 

Persons  severally  liable  on  same  obligation  or  instrument,  §  54. 

On  judgment,  §  55. 

Joinder  of  parties  not  bound,  §  56. 

Joinder  of  corporation,  §  57. 

Real  Party  in  Interest. 

Assignee,  §  13. 

Code  provisions,  §  11. 

Defined,  §  12. 

Promises  for  the  benefit  of  third  persons,  9  1^ 

Principal  and  agent,  §  15. 

Substitution  of  Parties. 

In  general,  §  58. 

Bankruptcy,  §  59. 

Transfer  of  interest,  §  60. 

Death,  effect  of,  §  61. 

Partition,  §  62. 

Practice,  §  63. 

Order  conclusive,  §  64. 

Substitution  of  parties — Matters  of  practice,  etc.,  §  65. 

Substituting  true  name,  §  66. 

PARTIES— FORMS. 
In  General. 

AflSdavit  for  substitution  of  successor  of  deceased,  §  955. 
Brought  in  on  filing  cross-complaint,  form  of  order,  §  662. 
Defect  of,  demurrer  on,  §  368. 
Defendant,  notice  of  appearance  of,  §  1104. 
Fictitious  name,  notice  of  motion  to  correct,  §  852. 
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PARTIES— FORMS  (Contimied). 

Fictitious  name,  order  permitting  correction  of,  §  854. 

Made  defendant,  notice  and  order  for,  form  of,  §§  707,  708. 

Misjoinder  of  parties,  form  of  demurrer  on,  §§  278,  369. 

Order  allowing  addition  of,  §  857. 

Order  bringing  in,   in   intervention,  §  701. 

Order  for  substitution   of,  §§  75,  78. 

Petition  for  substitution,  §§  69,  3343. 

Substitution  of  successor  in  oflSce  as,  §  953. 

Want  of  capacity  to  sue  pleaded,  §§  608-611. 

Substitution  of  Parties. 

Petition  by  receiver  to  be  substituted  as  a  party  to  a  pending  acion,  §  69. 

Notice  of  motion  to  substitute  oificer's  successor,  §  70. 

AflSdavit  therefor,  §  71. 

Order  thereon, §  72. 

Affidavit  for  substitution  by  assignee  of  plaintiff,  §  73. 

Affidavit  by  husband  after  marriage  of  female  plaintiff  fo  continue  cause 

in  joint  names  of  husband  and  wife,  §  74. 
Order  by  consent  substituting  administrator  as  plaintiff,  without  prejudice 

to  proceedings,  §  75. 
Affidavit  by  defendant  to  have  plaintiff's  executor  substituted,  §  76. 
Notice  of  motion    on   behalf   of    defendant   for    substitution    of    plaintiff's 

executor,  §  77. 
Order  of  substitution,  §  78. 

Novation,  by  substitution  of  new  creditor,  §  79. 
The  same,  in  case  of  a  promise  to  apply  indebtedness  upon  a  mortgage  by 

the  plaintiff,  §  80. 
Order  for  revivor  and  continuance,  §  81. 

PARTITION. 
In  General. 

Allegations  in,  §  6154. 

Answer,  allegations  of,  §  6172. 

Appeal  allowed  from  interlocutory  decree,  §  1691. 

By  attorney,  §  6166. 

By  deed,  §  6132. 

Civil  or  equitable  actions,  §  6127. 

Conclusiveness  of  judgment  in,  §  1523. 

Costa  in,  §  1503. 

Costs,  allowed  in  final  decree,  §  6177. 

Cross-complaint,  §  6175. 

Duty  of  guardian  in,  §  6174. 

Effect  of  disclaimer  in,  §  6173. 

Effect  of  lis  pendens  in,  §  6170. 

Final  decree,  confirmation  of  report  of  referee,  §  6181. 

Fraud  not  considered  in,  §  6158. 

Infants  in  actions  of,  §  3357. 
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PARTITION  (Continued). 

Interlocutory  decree  in,  §  6168. 

Intervention  in, §  6164. 

Judgment  in  partition  after  death  not  binding  upon  heirs,  § 

Jurisdiction  in,  §  6128. 

Laying  of  streets  in,  §  6153. 

Liens  affecting,  §§  6140,  6159,  6161. 

Of  community  property,  §  6157. 

Of  contingent  interests,  §  6167. 

Of  improvements,  §§  6137,  6148. 

Of  land  formed  by  accretion,  §  6138. 

Of  mining  claim,  §  6142. 

Of  remainder  interest,  §  6147. 

Of  rents  and  profits,  §  6136. 

Of  water  rights,  §  6152. 

New  trial  in,  §  6169, 

Not  presumed,  §  6133. 

Parol,  §§6144,  617L 

Partial,  §  6145. 

Petition  on  complaint  for,  §  6155. 

Eeal  estate,  §§  6126-6181. 

Eeceiver  may  be  appointed,  §  6176. 

Reference  in,  §§ 1299,  6135, 

Eeferee's  report  in,  §  6180. 

Rights  of  married  woman,  §  6141. 

Rights  of  parties,  pleaded,  §§  6163,  6165. 

Sale  of  property,  §§  6178,  6179. 

Statute  of  limitations  as  to  actions  of,  §  6131. 

Substitution  of  party  on  death  of  defendant,  §  62. 

Summons  in,  §  6150. 

Title  alleged,  §  6151. 

Trial  of  facts,  §§  6156,  6158. 

Unknown  parties,  interest  of  must  be  set  out,  9  6162. 

When  action  lies,  §§  6129,  6130. 

When  legacies  permit,  §  6139. 

Without  action,  §  6134. 

Consecutive  Sections. 

Actions  of  partition,  §  6126. 

Civil  or  equitable  action,  §  6127. 

Jurisdiction,  §  6128. 

When  action  will  lie,  §  6129. 

When  action  will  not  lie,  §  6130. 

Limitations,  §  6131. 

Partition  by  deed,  §  6132. 

Partition  not  presumed,  §  6133. 

Partition  without  action,  §  6134. 

Referee,  §  6135. 

Bents  and  profits,  §  6136. 
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PARTITION  (Continued). 

Improvements,  §  6137. 

Land  formed  by  accretion,  §  6138. 

Legacies,  §  6139, 

Lienholders,  §  6140. 

Married  women,  §  6141. 

Mining  claim,  §  6142. 

Mortgage,  §  6143. 

Parol  partition — Mexican  grant,  §  6144. 

Partial  partition,  §  6145. 

Mexican  grant,  §  6146. 

Kemainder,  §  6147. 

Bule  in  respect  to  improvements;  S  6148. 

Specific  tract,  §  6149. 

Summons,  §  6150. 

Title,  §  6151. 

Water-rates,  §  6152. 

Ways— Streets,  §  6153. 

Allegations  essential,  §  6154. 

Petition  or  complaint,  §  6155. 

Questions  of  fact,  §  6156. 

Community  property,  §  6157. 

Deed  obtained  by  fraud,  §  6158. 

Easements,  §  6159. 

Homestead,  §  6160. 

Incumbrances,  §  6161. 

Interest  of  parties,  §  6162. 

Eights  of  parties,  §  6163. 

Interveners,  §  6164. 

Parties,  §  6165. 

Partition  by  attorney,  §  6166. 

Interest,  contingent,  §  6167. 

Interlocutory  decree,  §  6168. 

New  trial,  §  6169. 

Notice — Lis  pendens,  §  6170. 

Parol  partition,  §  6171. 

Answer,  what  to  contain,  §  6172. 

Disclaimer,  §  6173. 

Infant,  §  6174. 

Cross-complaint,  §  6175. 

Eeceiver,  §  6176. 

Costs,  §  6177. 

Sale  of  property  in  partition,  §  6178. 

Keferee's  sale,  private  or  public,  §  6179. 

Report  of  referees,  §  6180. 

Final  decree,  or  confirmation  of  the  report,  §  6181. 
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PARTITION— FOEMS. 
In  General. 

Allegation  as  to  abstract  of  title,  §  6188. 

Answer  in,  §  6190. 

Complaints  in,  §§  6182-6188. 

Final  decree  of,  §§  6195,  6196. 

Interlocutory  decree  in,  §  6193. 

Judgment  lien,  allegation  of,  §  6185. 

Partition,  lis  pendens  in,  §§  1120,  6191. 

Partnership  suit  set  up  in  abatement,  §  616. 

Petition  of  guardian  tliat  he  may  assent  to,  §  6189. 

Report  of  referee,  §  6191. 

Summons  in,  §  6192. 

Consecutive  Sections. 

Complaint  for  partition  of  real  property,  §  6182. 

Complaint  for  partition  of  real  property — Unknown  owners,  in<rambranee*, 

etc.,  §  6183. 
Complaint  by  a  tenant  in  common,  or  a  joint  tenant,  against  a  cotenant 

who  has  wasted  the  estate,  §  6184. 
Allegation  of  judgment  lien  on  undivided  share,  §  6185. 
Allegation  of  mortgage  lien  on  undivided  share,  §  6186. 
Complaint  in  partition,  §  6187. 
Allegation  as  to  abstract,  §  6188. 

Petition  of  guardian  for  permission  to  assent  to  partition  of  land,  §  6189. 
Answer — Pendency  of  action  to  dissolve  partnership,  §  6190. 
Lis  pendens  in  partition,  §  6191. 
Summons — Partition  of  laud,  §  6192. 
Interlocutory  decree,  §  6193. 
Report  of  referees,  §  6194. 
Final  decree — Partition,  §  6195. 
Decree  of  partition — Short  form,  §  6196. 

PAETNEESHEP. 
In  General 

Actions  between  partners,  §  3712. 

Accounting,  §  3738. 

Accounting,  pleadings,  §§  3767,  3768. 

Agreement,  labor  done  under,  action  for,  §  5166. 

Allegation  of,  §§  3723-3740. 

An  individual  liability  on  promissory  note,  §  5440. 

As  parties  in  specific  performance  action,  §  6950. 

Assets,  distribution  of,  §  3747. 

As  parties,  §§  3712-3737. 

Authority  of,  §  3713. 

Averment  of  in  action  on  promissory  notes,  §  5402. 

Bankruptcy  of  partner,  eifect  of,  §  37ti4. 
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PARTNERSHIP  (Continued). 

Books  of,  §  3741. 

Contracts  of  firm  and  of  a  partner,  joinder  of  actions  on,  §  199. 

Conversion  by  partner  as  ground  for  arrest,  §  2453. 

Creditor's  lien  or  attachment  lien,  priority  of,  §  2675. 

Creditors,  preferences  to,  §  3739. 

Creditoi's  suit  against  partner  as  trustee,  §  2191. 

Creditor's  suit  to  reach  partnersliip  debtor,  §  2171. 

Debts,  who  liable  for,  §  3727. 

Decree  of  dissolution,  §  3744. 

Denial  of  making  note,  §  5500. 

Dissolution  by  arbitration,  §  3751. 

Dissolution  by  assignment,  §  3757. 

Dissolution  by  consent,  §  3761. 

Dissolution  by  death,  §  3765a. 

Dissolution  by  notice,  §  3760. 

Dissolution  by  sale  to  stranger,  §  3759. 

Dissolution,  construction  of  articles,  §  3769. 

Dissolution,  costs  of  receiver,  §  3771. 

Dissolution,  for  false  entries,  §  3765. 

Dissolution,  when  had,  §  3763. 

Dormant  partner  need  not  be  joined  as  defendant,  §  50. 

Dormant,  who  are,  §  3724. 

Estoppel  from  denying,  §  3718. 

Existence  of,  when  issue  of  law,  §  1126. 

Existence  of,  issue  of  fact,  §  1127. 

Exclusion  of,  cause  for  dissolution,  §  3748. 

Fictitious  name  of,  right  to  sue  in,  §  3725. 

Forms  of  actions  for  dissolution,  §§  3772-3784. 

Fraud  by  partner  as  ground  for  arrest,  §  2458. 

Fraud  of,  §  6858. 

Garnisheed,  defense  of,  §  2780. 

Grounds  for  dissolution  of,  §§  3745,  3746. 

Indemnity,  §  4840. 

Individual  interest  of,  §  3715. 

Joinder  of  firm  and  individual  parties  in  same  action,  §  8. 

Joint  account  transaction  distinguished  from,  §  3749. 

Joint  liability  for  contracts  and  torts,  §§  50,  3716. 

Joint  stock  association,  §  3750. 

Judgment  against,  service  on  one  only,  §  3717. 

Liability  of,  §  3719. 

Liabilities  of  survivor,  §  3731. 

Levy  of  execution  on  partner's  interest,  §  2058. 

Mining,  §  3758. 

Note,  complaint  on,  §§  5531,  5532. 

Offer  to  dissolve,  §  3762. 
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Partner's  estate,  foreclosure  of  mortgage  npon,  §  5862. 

Tenants  in  common  distinguished  from,  §  3754. 

Parties  defendant  in  action  against,  §  50. 

Promise  of,  how  stated,  §  3728. 

Property,  §  3721. 

Property,  attachment  of,  §  2629. 

Property,  interference  with  enjoined,  §  294IL 

Receiver  for,  §  3752. 

Eight  of  possession,  §  3729. 

Rights  of  survivor,  §  3766, 

Service  of  summons  on,  §  1063. 

Services  free,  when,  §  3730. 

Special,  who  is,  §  3722. 

Submitting  to  award,  when,  §  4500. 

Surviving,  as  witness,  §  1214. 

Surviving,  duty  of,  §  3726. 

Water-ditch  company,  §  3755. 

What  is,  §  3720. 

When  may  be  dissolved,  §§  3745,  3746. 

Winding  up  affairs  of,  §  3756. 

Consecutive  Sections. 

Actions  between  partners,  §  3712. 

Authority  of  partner,  §  3713. 

Arbitration,  §  3714. 

Individual  interest,  §  3715. 

Joint  assumpsit,  §  3716. 

Judgment  against  partners — Service  on  one,  $  3717* 

Estoppel  from  denying  partnership,  §  3718. 

Liability  of  partners,  §  3719. 

Partnership,  what  constitutes,  §  3720. 

Partnership  property,  §  3721. 

Special  partner,  §  3722. 

Allegation  of  partnership,  §  3723. 

Dormant  partner,  §  3724. 

Fictitious  names — Right  to  sue,  §  3725. 

Duties  of  surviving  partner,  §  3726. 

Partnership  debt,  §  3727. 

Promise,  how  stated,  §  3728. 

Right  of  possession,  §  3729. 

Services,  §  3730. 

Survivor,  liabilities  of,  §  3731. 

Dissolution  of  Partnership. 

Accounting,  §  3738. 

Adverse  proceedings  by  creditors,  §  3739. 

Allegation  of  partnership  and  indebtedness,  §  3746. 
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Books  of  partnership,  §  3741. 

Corporations,  §  3742. 

Correcting  errors,  §  3743. 

Decree,  §  3744. 

Dissolution  of  partnership,  §  3745. 

Dissolution,  when  partner  entitled  to,  §  3740* 

Distribution  of  assets,  §  3747. 

Exclusion  of  a  member,  §  3748. 

Joint  account  transactions — Allegations,  §  3749. 

Joint-stock  association,  §  3750. 

Jurisdiction — Agreement  for  arbitration,  §  3751. 

Receiver,  §  3752. 

Surrender  of  franchise,  §  3753. 

Tenants  in  common  of  mill,  §  3754. 

Water-ditch,  §  3755. 

"Winding  up  affairs,  §  3756. 

Dissolution  by  assignment,  §  3757. 

Mining  partnership,  §  3758. 

Sale  to  stranger,  §  3759. 

Actual  notice,  §  3760. 

Mutual  consent,  §  3761. 

Offer  to  dissolve,  §  3762. 

When  dissolution  may  be  obtained,  §  3763. 

Bankruptcy,  §  3764. 

False  entry  in  books,  §  3765. 

Dissolution  by  death,  §  3765a. 

Eights  of  survivor,  §  3766. 

Accounting  between  partners — Pleading,  §  3767. 

Dissolution  of  partnership — Pleading — Multifariousness,  §  3768. 

Defense — Construction  of  articles,  §  3769. 

Defense — Judgment,  when  a  bar,  §  3770. 

Costs,  §  3771. 

PARTNERSHIP— FORMS. 
In  General. 

Accounting  after  dissolution,  complaint  for,  §  3778. 
Accounting  of,  report  of  referee,  §  1335. 
Accounting,  order  of  reference  for,  §  3780. 
Accounting,  referee's  report  on,  §  3781. 
Agn"eement  to  submit  disputes  to  arbitration,  §  2332. 
Assets,  assignment  of,  §  3737. 
Assignment  of  assets  of  to  receiver,  §  3316. 
Bond  of  indemnity,  complaint  against  sureties  on,  §  5001. 
Complaint  against,  §  3732. 

Complaint  by  on  draft  of  defendant  partnership,  §  5321. 
Complaint  for  dissolution  of,  §§  3772-3777. 
Death  of,  complaint  by  administrator  for  accounting,  §  3779. 
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Denial  of,  §§  448,  455. 

Dissolution,  final  judgment  of,  §  3784. 

Dissolution  pending,  a  defense  in  partition  action,  §  6190. 

Dormant  partner,  complaint  by,  on  account,  §  4562. 

Lenders,  complaint  by  against  partners  borrowers,  §  5087. 

Of  defendant  set  up  in  answer,  §  619. 

Order  appointing  receiver  for,  §  3127. 

Order  for  reference  in  partnership  suit,  §  1325. 

Partnership  suit  pleaded  in  abatement,  form  of,  §  616. 

Property  attached  for  debt  of  one,  aflSdavit  to  discharge,  §  3734. 

Property  attached,  undertaking  to  discharge,  §§  2809,  3735. 

Property,  enjoining  sale  of,  §  3054. 

Report  of  referee  as  to,  §  1333. 

Retiring,    complaint    by    on    promise    to    indemnify    him    against    damage, 

§  5000. 
Surviving,  complaint  by,  §  3733. 
Surviving,  complaint  by  on  note  to  firm,  §  3736. 
Want  of  capacity  to  sue,  §  615. 

Dissolution  of  Partnership. 

Complaint  for  dissolution — Common  form,  §  3772. 

Complaint  on  ground  of  assignment  by  partner,  §  3773. 

Complaint  upon  notice  of  expiration  of  term  of  copartnership,  §  3774. 

Complaint  on  ground  of  bankruptcy  of  partner,  §  3775. 

Complaint  on  grounds  of  misappropriation  of  funds,  §  3776. 

Complaint  in  suit  for  dissolution  and  accounting,  §  3777. 

Complaint  in  suit  for  accounting  after  dissolution,  §  3778. 

Complaint   in   suit   by   administrator   for   dissolution    of   copartnership,    ob 

ground  of  death  of  partner,  §  3779. 
Order  of  reference  for  accounting  in  partnership  cause,  §  3780. 
Referee's  report  on  accounting  in  partnership  cause,  §  3781. 
Answer — That  the  term  has  not  expired,  §  3782. 
Overdrawing  done  by  plaintiff's  assent,  §  3783. 
Final  judgment  of  dissolution  of  partnership,  and  closing  up  proceedings, 

§3784. 

PART  PAYMENT. 
As  satisfaction  of  judgment,  §  1386. 
Of  draft,  effect  of,  §  5277. 

PART  PERFORMANCE. 

PlaintifTs  title,  §  6981. 
Form  of  denial  of,  §  447. 

FABTY-WAIiL. 

Covenant  to  build,  §  5780. 
Use  of  enjoined,  §  2948. 
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PASSENGERS. 
See  Carriers. 
Assault  and  battery  in  removal  of,  §  3799. 
Assault  on  when  justified,  §  3816. 
Contributory  negligence  of,  §  3805. 
Degrees  of  care  toward,  §  4167. 
Degree  of  care  toward,  §  3208. 
Duty  of  carrier  toward,  §  4154. 
Fare  paid  or  not,  §  4162. 
Infirm,  §  4163. 

Injured  by  defective  premises;,  §  4206. 
Injured  from  defective  car,  §§4157,  4192. 
Money  stolen  from,  §  3232. 
Treatment  of,  §  3219. 

PASSENGERS— FORMa 
Complaint  by  for  ejection  from  car,  §  3823. 
Complaint  for  forcible  ejection,  §  4230. 
Complaint  for  illegal  fare  exacted,  §  3535. 
Getting  off  cars,  complaint  for  injury,  §  4239« 
Justification  of  ejectment  of,  §  3834. 

PASTURINQ. 
Bailment  in,  §  3170. 

PATENTS. 

Infringement  of,  parties  defendant  in  action  for,  §  44. 

Joint  liability  of  selling  agent  and  manufacturer  for  infringement,  9  44. 

Land  patents.     See  Public  Lands. 

To  land,  fraud  as  to,  §  6862. 

To  land,  fraud,  complaint  on,  §  6863. 

PAYEE.    . 

As  assignee  of  note,  covenant  of,  as  to  amount  due,  §  5477* 

As  trustee,  §  6108. 

Name  omitted  from  note,  §  5439. 

PAYEE— FORMS. 

Complaint  by  against  acceptor,  §  5316. 
Complaint  by  against  drawer  and  acceptor,  §§  5335,  5336. 
Complaints  by,  against  maker  and  indorser  of  note,  §§  5537,  5538. 
Complaint  by  against  drawer  for  non-acceptance,  §  5322. 
Complaint  for  non-acceptance,  §  5315. 
Complaint  on  check,  against  drawer,  §§  5347,  5351. 
Complaint  against  maker,  §  5527. 
Complaint  by  on  several  notes,  §§  5528, 5529. 
P.  P.  F.,  Vol.  IV— 265 
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PAYMENT. 
Acceptance  of  note  as  payment,  §  531. 
After  dishonor,  effect  of,  §  5303. 
As  defense,  how  and  when  pleaded,  §  529. 
By  note,  defense  of,  §  530. 

Defense  of  payment  by  check,  acceptance  of,  §  531. 
Discharge  of  debt  set  up  by  supplemental  pleading,  §  776. 
Guaranty  of,  §  4710. 
In  gold   coin,  6937. 
In  part,  effect  of,  §  5277. 

Into  court,  indemnity  bond,  effect  of,  §  4844, 
Intent  of,  issue  of  fact,  §  1127. 
Made,  plaintiff  need  not  plead,  §  5075. 
Of  debts  by  receivers,  §  3106. 
Of  debt  no  defense  to  judgment,  §  5624. 
Of  draft  stopped,  §§  5295,  5296. 
Of  mortgage,  defense  of,  §  5922. 
Of  note,  what  is,  §  5489. 
On  accounts,  how  applied,  §  4542. 
Part,  as  satisfaction  of  judgment,  §  1386. 
Plea  of,  §§  477,  478. 
Presumed,  demurrer  based  on,  §  355. 
Presumption  of  by  lapse  of  time,  §  539. 
Reply  to  plea  of,  §  740. 
Sale  contract,  §§  4624,  4625. 
Voluntary,  no  recovery,  §  5045. 
Waiver  of  payment  pleaded,  §  529. 

PAYMENT— FOEMS. 

Before  indorsement,  defense  of,  §  5562. 

By  bill  accepted  and  lost,  form  of  answer  on,  §  591. 

By  note,  defense  of,  §§  590,  45,72. 

By  sale  of  collateral,  allegations  of,  §  5145. 

Complaint  avoiding  defense  of,  §  4565. 

In  part,  complaint  alleging,  §  4649. 

In  services,   pleaded,  §  592. 

Of  loan,  defense  of,  §  5095. 

Payment  and  counterclaim   pleaded  in   answer   on   account   of   goods   sold, 

§  4575. 
Pleaded,  form  of  answer,  §  589. 

PEACEABLE  POSSESSION. 

Peaceable  possession  becoming  adverse,  §  6237. 

PENAL  BOND. 
Judgment  on,  amount  of,  §  1533. 
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PENAI.  STATUTES. 

Construction  of,  §  5015. 

Reference  made  to  in  pleading,  §§  5026-5028. 

PENALTIBSw 
In  General. 

Actions  on  not  to  be  joined,  §  292. 
Fixed  by  statute,  demurrer,  §  324, 
For  making  false  return,  §  3424. 
Venue  in  action  for,  §  5030. 

Consecutive  Sections. 

Attorney  practicing  without  license,  §  5009. 

License-tax,  §  5010. 

Copyright,  §  5011. 

Failure  to  pay  assessment,  §  5012. 

Ferries  and  toll-bridges,  §  5013. 

Forfeiture  under  statute,  §  5014. 

Construction  of  the  penal  statutes,  §  5015. 

Forfeiture  of  title  to  real  estate,  §  5016. 

Gaming,  §  5017. 

Marks  and  brands,  §  5018. 

Office  and  officers,  §  5019. 

Jurisdiction  of  justice  of  the  peace,  §  5020. 

Penalty  on  tenant,  §  5021. 

Penalties  on  corporations,  §  5022. 

Eailroad  companies — Excessive  fare,  §  5023. 

Telegraph  messages,  §  5024. 

Theatrical  exhibitions,  §  5025. 

Statutory  action — Allegations,  §  5026. 

Penal  statutes — Allegations  in  actions  on,  §  5027. 

Provisos  and  exceptions,  §  5028. 

Statutes,  how  proved,  §  5029. 

Venue  in  California,  §  5030. 

Witness  refusing  to  answer,  §  5031. 

Essential  allegations,  §  5032. 

Time  to  sue,  §  5033. 

PENALTIES— FORMS. 

Complaint  for  penalties  under  the  statute — General  form,  §  5034. 
Complaint  for  selling  liquor  without  a  license,  §  5035. 
Complaint  against  witness  for  disobeying  subpoena,  §  5036. 
Complaint  for  violation   of   county   ordinance,  §  5037. 

Complaint  in  action  to  recover  forfeiture  for  violation  of  city  ordinance,^ 
§  5038. 
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PENDENTE   LITE. 
Appointment  of  receiver,  §  3085. 

PERCOIiATING  WATER. 
Diversion  of,  when  enjoined,  §  2911. 

PEREMPTOEY  CHALLENGE. 
To  jurors,  §  1200. 

PERFORMANCE. 

By  substitute,  §  5654. 

Demurrer  for  not  stating,  §  313. 

Of  building  contract,  averment  of,  §  5650, 

Of  conditions  of  sale,  §  5719. 

Of  labor,  how  pleaded,  §§  5167,  5168. 

Of  labor,  offer  of,  §  5199. 

Part  failure,  defense  of,  §  6029. 

Pleaded  in  defense  to  action  on  covenant,  §  5808. 

Prevented  by  plaintiff,    defense  of,  §  5211. 

Time  for,  §  6965. 

When  offer  of  must  be  shown,  §  6947. 

PERFORMANCE— FORMS. 
Allegation  of  excuse  for  non-performance,  §§  5745,  5748. 
Defense  of,  §  7008. 

Of  employment,  defense  of,  §§  5229,  5230. 
Performance  of  employment  excused,  §§  5231,  5232. 

PERISHABLE  GOODS. 
Carriage  of,  §  3217. 
Sale  of,  §  2666. 

PERJORT. 

In  another  state,  slander  as  to,  §  3968. 

PERJURY— FORMS. 
Complaint  against   party   accusing   plaintiff   of,  §§  3988,  4005, 4000. 
Complaint  to  vacate  judgment  secured  by,  §  1545. 
Justification  of  charge  of,  §  4013. 

PERMISSION  OF  COURT. 

See  Leave  of  Court. 
To  sue  on  bond  of  administrator,  form  of  order  granting,  §  940. 

PERPETUAL  INJUNCTION. 
Form  of  order  of,  §  3074. 
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PERPETUATION  OF  TESTIMONY. 
See  Discovery. 
Form  of  notice  by  commissioner,  §§  917,  918. 

PERSONAL  INJTJEIES. 

See  Negligence;   Torts. 

PERSONAL  JUDGMENT. 
In  foreclosure  of  mechanic's  lien,  when  allowed,  §  6080. 

PERSONAL  LIABILITY. 

Personal  liability  of  executor,  §  3324. 
Protected  by  habeas  corpus,  §  2304. 
On  covenants,  §  5769. 

PERSONAL  PROPERTY. 
See  Property. 
Foreclosure  of  pledge  of,  §§  6006-6021. 
Held  in  trust,  §§  5990,  6008. 

Mortgaged,  removal  of  and  taking  possession,  §  5988. 
Pledged,  sale  under,  §  6010. 

Personal  property,  situs  of  for  taxation,  §  6773. 
Taking  of  under  attachment,  §  2660. 
That  may  be  mortgaged,  §  5981. 
Validity  of  tax  on,  §  6786. 

PERSONAL  PROPERTY— FORMS. 

Property,  complaints  for  rent  of,  §§  6686-6688. 

Complaints  on  pledges  of,  §§  6019,  6020. 

Mortgage,  forms  in  action  to  foreclose,  §§  6001-6005. 

PERSONAL  SERVICE. 
Of  Bummons,  how  made,  §  1067. 

PETITION. 

See  Complaint. 
For  mandamus,  §§  7087,  7088. 
For  prohibition,  §  7125. 
For  writ  of  certiorari,  §§  2004-2008. 
For  writ  of  habeas  corpus,  §  2307. 
Prayer  of,  §  110. 
To  become  sole  trader,  §  3575. 
To  prove  bill  of  exceptions,  §  1833. 

PETITION— FORMS. 
By  executor,  administrator  or  heir  of  deceased  plaintiff,  i  S34S. 
By  receiver  to  sell  real  estate,  §  3135. 
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PETITION— FORMS  (Continued). 

Caption  when  guardian  ad  litem  a  party,  §  118. 

For  appointment  of  guardian  ad  litem,  §§  3371,  3372,  3392. 

For  writ  of  certiorari,  §§  2017-2020. 

For  writ  of  error,  §  1672. 

For  writ  of  habeas  corpus,  §§  2397,2401. 

For  writ  of  mandamus,  §§  7106,  7107. 

For  writ  of  prohibition,  §  7134. 

Form  of  verification  of,  §  178. 

Of  guardian,  to  consent  to  partition,  §  6189. 

State  a  party  in  relation  of  an  individual,  §  117. 

To  amend  judgment  to  comply  with  findings,  §  1544. 

To  court,  commencement  of,  §  142. 

To  judge,  commencement  of,  §  143. 

PHYSICAL  EXAMINATION. 
Power  of  court  to  order,  §  2279. 

PHYSICIAN. 
Action  for  services  of,  §  5153, 

Defense  of  no  professional  license,  when  raised  by  demurrer,  §  318. 
Implied  promise  of,  §  4215. 
Privileged  communication  of,  §  1207. 
Slander  of,  §  3960. 

PHYSICIAN— FORMS. 

Complaint  against  for  malpractice,  §§  4252,  5226. 
Complaint  by  for  libel,  §  3984. 

PLACE  OF  TRIAL. 

See  Venue. 

PLACESVILLE  CHABTEB. 
As  to  taxation,  8  6756. 

PLAINTIFFS. 
See  Parties. 

PLEA. 

See  Answer. 

PLEADING. 

See  Answer;  Complaint. 

Acceptance  of  bill  of  exchange,  §  5287. 

Adverse  possession,  and  equitable  title,  in  ejectment,  §§  6420,  6241. 

Amendment,  S§  785-859. 

Amendment  at  trial,  §§  793,  794. 

Amendment  by  striking  out  parties,  §  833. 
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PLEADINO  (Continued). 

Assignment  of  mortgage,  §  5896. 

Breach  of  covenant,  §  5764. 

Caption  of,  §  102. 

Certainty  and  clearness  of  allegations,  §  90. 

Commencement  of,  §  109. 

Pleading  conclusions  of  law  not  proper,  §  95. 

Consideration  for  assignment,  §  3276. 

Construed  against  pleader,  §  880. 

Construction  of  pleadings  generally,  §  85. 

Construction  of  verified  pleadings,  §  86. 

Contributory  negligence,  §§  4297,  4298. 

Damages  on  breach  of  injunction  bond,  §  4898. 

Damages  on  breach  of  warranty,  §  4675. 

Defective,  judgment  on,  §  1448. 

Defective,  judgment,  reversed,  when,  §  1935. 

Defenses,  mode  of,  §  389. 

Defined  and  enumerated,  §  83. 

Designation,  need  not  be  named,  §  87. 

Discretion  of  court  as  to  allowing  judgment  on,  §  1452. 

Effect  of  not  naming  cross-complaint,  §  658. 

Error  in  harmless,  when,  §§  1922,  1923. 

Errors  in  writing,  grammar  or  spelling  not  vital,  §  93. 

Exceptions  to,  necessary  in  trial  court,  as  to  what,  §  1916. 

Pleading  facts,  in  general,  §  94. 

Formal  parts  of,  §§  101-149. 

Fraudulent  intent,  §  6833. 

General  rules  of,  §§  83-86. 

How  served,  §  892. 

Illegality  of  sale  contract,  §  4633. 

Immaterial,  irrelevant  and  redundant  matter,  §  100. 

Implied  contract  for  goods  sold,  §§  4531,  4532. 

Indebtedness,  facts  set  out,  §  5246. 

In  intervention,  §  697. 

Injury  from  ejectment  from  train,  §  3221. 

Joinder  of  actions  for  trespass,  §  216. 

Joinder  of  actions  on  contracts,  §  198. 

Joinder  of  causes,  specific  performance,  §  212. 

Judgments,  §§  5588,  6292. 

Judgment  on,  §§  1447-1457. 

Judgment  on,  unverified  answer,  §  1456. 

Jurisdiction  in  action  on  judgment,  §  5615. 

Matter  of  inducement,  §  3290a. 

May  be  verified  by  one  of  several  parties,  §  166. 

Must  be  verified  in  disbarment  proceedings,  §  155. 

Must  be  in  writing,  §  152. 

Must  be  verified  to  deny  the  genuineness  of  written  instraments,  8  158. 

Name  of  pleading  need  not  be  given,  §  87. 
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PLEADING  (Continned). 

Negligence,  §§  4168-4175, 

N^ew  matter  in  defense,  §§  457-476. 

No  .iurisdiction,  §  559. 

Not  gupporting  findings,  §  1167. 

Not  verified,  stricken  oat  on  motion,  §  157. 

Notice  of  acceptance  of  guaranty,  §  4712. 

Object  of  pleadings,  §  84. 

Of  a  joint  debtor,  after  judgment,  §  3465. 

Official  character,  §§3400,  3401. 

Ouster,  §  6301. 

Possession,  §  6240. 

Prayer,  §  110. 

Kes  adjudicata,  §  1521. 

tService  of  by  mail,  §  894. 

Service  of  on  non-residents,  §  895. 

Set  out  in  transcript  on  appeal,  §  1857. 

Several  causes  to  make  jurisdictional  amount  of  claim,  5  205, 

Statutes,  §  5630. 

Substitution  of  lost  pleadings,  §§  58-82,  67,  68. 

Sufficiency  of  pleadings  determined  by  rules  of  the  codes,  §  85. 

Sufficiency  of  tested  by  demurrer,  §  236. 

Supplemental,  §§  773-784e. 

Surplusage,  §  99. 

Time  to  plead,  enlarging,  §§  860-873. 

Title  in  quiet  title,  §§  6202,  6205. 

To  sustain  default  judgment,  §  1413. 

Verification,  §§  150-183. 

Verification  of,  form  and  venue,  §  162. 

Verification,  when  may  be  made,  §  161. 

"Verification,  when  sufficient,  §  163. 

Verified  and  inconsistent,  effect  of,  §  169. 

Verified  by  attorney  or  agent,  §  165. 

Verified  by  guardian,  §  164. 

When  answer  must  be  verified,  §  430. 

When  causes  may  be  united,  §  195. 

When  irrelevant,  §  815. 

When  party  claims  in  two  capacities,  §  196. 

Verified  on  information  and  belief,  §  168. 

PLEADINGh— FOEMS. 

Affidavits,  formal  parts  of,  §  145a. 

Amended,  order  allowing,  §  964. 

Caption  of,  §  114. 

Caption,  parties  unknown,  §  115. 

Caption,  when  guardian  ad  litem  a  party,  §  118. 

Caption,  when  national  bank  is  a  party,  §  120. 

Certificate  of  clerk  to  copy  of,  §  148. 
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PLEADING— FORMS  (Continued). 

Certificate  of  clerk  to  signature  of  judge  and  nature  of  court,  §  149. 

Commencement  of  answer  by  husband  and  wife,  §  140. 

Commencement  of  answer  by  insane  person,  §  139. 

Commencement  of  answer  of  defendant  sued  by  wrong  name,  §  137. 

Commencement  of  answer  of  infant,  §  138. 

Commencement  of,  by  infant,  §  138. 

Commencement  of  petition  to  court,  §  142. 

Commencement  of  petition  to  judge,  §  143. 

Commencement,  one  suing  for  himself  and  others,  §  131. 

Demurrer,  commencement  of,  §  135. 

Formal  parts,  forms,  §§  114-149. 

Form  of  jurat  when  deponent  is  blind  or  illiterate,  §  146. 

Form  of  verification  by  sole  party,  §  170. 

General  form  of  answer,  §  136. 

General  form  of  commencement  of  order,  §  144. 

General  form  of  supplemental,  §  784e. 

In  justice  court,  caption,  §  129. 

Instrument  according  to  its  legal  effect,  §  5265. 

Jurat  when  deponent  a  foreigner,  §  147. 

Lost  pleadings  substituted,  affidavit  for,  §  82. 

Manner  of  amending,  §  792. 

Notice  of  motion  for  judgment  on,  §  935. 

Several  causes,  order  for  election  between,  §  945. 

Title  and  commencement,  §  130. 

Verified  by  attorney  or  agent,  on  personal  knowledge,  form  of,  §  175. 

Verified  by  attorney  or    agent  when   party   absent  from   county,   form  of, 

§176. 
Verified  by  attorney  or  agent  when  absent  party  is  a  corporation,  §  177. 
Verified  by    officer  of  corporation,  form  of  verification,  §  174. 
Verified  by  one  of  several  parties,  form  of,  §  172. 
Verified  by  two  parties,  severally,  §  173. 
Verified  on  information  and  belief,  form  of,  §  171. 

PLEDGES. 
In  General 

Defined,  §  6006. 

Foreclosure  of,  §§  600&-6021. 

Foreclosure  instead  of  sale,  §  6017. 

Levy  of  execution  on  pledgee's  interest,  §  2052. 

Lien  on,  §  3154. 

Money  for  use  of  plaintiff,  §  3160. 

Notes  as,  §  3155. 

Of  personalty,  sale  nnder,  §§  6011-6014. 

Mortgage  distinguished  from,  §§  5837,  5983. 

Pledged  property,  attachment  of,  §  2627. 

Pledged  property,  damages  for  loss  of,  §  6018. 

Pledged  property,  insurance  of,  §  3165. 
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PLEDGES  (Continued). 

Pledged  property,  title  to,  §  3157. 

Pledged  property,  use  of,  §  3158. 

Pledgee  as  agent,  §  4258. 

Pledgee's  responsibility,  §§  3151,  6009. 

Power  to  sell,  §3152. 

Redemption  of  property  from,  §  6015. 

Sale  under,  §  6010. 

Sold  at  auction,  §  6011. 

What  property  may  be,  §  3150. 

Consecutive  Sections. 

Pledge  defined,  §  6006. 

Illegal  interest,  §  6007. 

Personal  property  held  in  trust,  §  6008. 

Liability  of  pledgee,  §  6009. 

Sale  under  pledge,  §  6010. 

Sale  by  auction,  §  6011. 

Sale  of  securities,  §  6012. 

Waiver  of  demand  and  notice,  §  6013. 

Private  sale,  §  6014. 

Action  to  redeem  and  for  accounting,  §  6015. 

Action  for  damages  or  claim  and  delivery,  §  6018. 

Foreclosure  upon  pledge,  §  6017. 

Limitations,  §  6018. 

PLEDGES— FOEMS. 

And  not  bailment,  defense  of,  §  3206. 

Averment  of  pledgee  in  replevin,  §  2593. 

Complaint  for  foreclosure  of,  §§  6019,  602O. 

Complaint  for  injury  to,  §  3181. 

Complaint  for  loss  of,  §  3182. 

Foreclosure  forms,  §§  60i;t-6021. 

Pleaded  as  defense  to  complaint  in  bailment,  §  6021. 

Pledgor,  complaint  by  for  excess  after  sale  of  pledge,  §  5072. 

Pledgor,  complaint  by,  to  recover  excess  money  on  sale  of  pledge,  S  W20. 

POLICE  OFFICER. 
Mandamus  to  compel  performance  of  duty,  §  7070. 

POLICY  OF  INSUEANCB. 
Life  insurance,  §  4756. 
Lost,  time  in  which  to  soe  on,  §  4737. 

POLLUTION. 
Of  stream,  public  or  private,  nuisance,  §  4400. 
Form  of  complaint  to  enjoin,  §  4420. 
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POSSESSION. 

See  Adverse  Possession. 
Actual,  §§  6347,  6365. 

Actual,  in  forcible  entry  and  detainer,  §§  6463-6465. 
Admitted  by  non-denial,  §  6398. 

Adverse,  defined  and  manner  of  pleading,  §§  6229-6233,  6417-6421,  642<J. 
And  right  of,  conversion,  §§  4062,  4063,  4064. 
As  evidence  of  title,  §  6306. 
As  notice,  §  5741. 
As  notice  of  title,  §  6307. 
As  tenants  in  common,  §  6422. 
By  defendant  in  ejectment,  §  6305* 
By  mistake,  §  6238. 
By  tenant,  §  6322. 
Constructive,  §  6273. 
Consecutive,  §  6419. 
Continuous,  §  6239. 
Defense  of,  quiet  title,  §  6246. 
Extent  of,  §  6351. 

Good  faith,  defense  in  action  forcible  entry,  §  6490l 
Of  mortgaged  premises,  §  5938. 
Of  note  necessary,  to  bring  suit,  §  5385. 
Of  part,  §§  6231,  6350. 
Of  right  to  water,  how  alleged,  §  4380. 
Peaceable,  covenants  of,  §§  5801,  5804. 
Pleaded,  §  6240. 
Possessory  act,  §  6352. 

Prior,  effect  of  in  ejectment,  §§  6368-637L 
Raises  presumption  of  title,  §§  5519,  5521. 
Restoration  of  by  replevin,  §  2529. 
Right  of,  §  5713. 
Right  of,  conversion,  §  4102. 
Right  of,  ejectment,  §§  6313,  6417-6422. 
Right  of  partners  to,  §  3729. 
Right  to  protect,  §  6464. 

Sufficient  averment  of  for  forcible  entry  and  detainer,  9  5474. 
Tax  on  right  of,  §  6757. 
To  sustain  trespass,  §  6554. 
Under  mortgage,  §  5834. 
Under  two  titles,  presumption,  §  6334. 

POSTPONEMENT. 
Of  foreclosure  sale,  §  5936. 

POSTPONEMENT   OF   TBIAL. 

Of  civil  actions,  §§  1133-1137. 
Form  of,  order  for,  §  1154. 
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POWEB. 

See    Jurisdiction. 
Of  attorney,  partition  through,  §  6166. 
Of  eminent  domain,  in  general,  §  6805. 
Of  equity,  new  trial,  S  1550. 
Of  referee,  §  1300. 

Of  sale  in  mortgage,  effect  of,  §  5871. 
To  sell  pledge,  §  3152. 
To  seU  under  trust,  §§  6117-6119. 

TliATER. 

For  legal  and  equitable  relief,  §  112. 

Tor  specific  and  general  relief,  §  111. 

For  property    converted,  §  4129. 

For  relief,  default  judgment  for  no  more,  §  1422. 

For  relief,  general,  covers  rents  and  profits,  §  6962. 

For  relief,  not  subject  to  demurrer,  §  246. 

In  answer,  §  673. 

Inconsistent  with  complaint,  §§  112,  113. 

Of  pleading,  §  110. 

No  part  of  statement  of  cause  of  action,  §  186. 

PREJUDICE. 
Prejudice  of  jurors,  ground  for  new  trial,  §  1619. 

PREMATUKE  ACTION. 
Plea  of,  §489. 

PREMIUM. 
On  policy  of  insurance,  action  for,  §  4753. 

PRESCRIPTION. 
See  Adverse  Possession. 
Of  water  right,  §§  4378-4387. 
Title  by,  ejectment,  §  6423. 

PRESENTATION. 
Of  claims  against  estates,  §§  3326,  3327. 
Denial  of,  §  5501. 

Of  bill,  failure  of  as  satisfaction,  §  5271. 
Of  drafts,  §§5288,5289. 
Of  note  for  payment,  §§  5390,  5411,  5420,  5421,  5422,5465,6601. 

PRESUMPTION. 

See   Evidence. 
As  to  adequate  relief,  specific  performance,  §  6992. 
As  to  consideration  for  note,  §  5518. 
As  to  contract  being  in  writing,  §§  5254,  5257. 
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PRESUMPTION  (Continued). 

As  to  being  a  deed  or  mortgage,  §  5835, 

As  to  bill  of  exceptions,  §§  1835,  1836. 

As  to  bona  fide  holder,  §§  5519,  5521. 

As  to  findings,  §  1180. 

As  to  garnishment,  §§  2787-2790. 

As  to  instruction  of  jury,  §  1243. 

As  to  judgments,  §  5588. 

As  to  liability  of  carriers,  §  3215. 

As  to  negotiable  paper,  §  5314. 

As  to  property  being  separate  or  community,  §  3562. 

In  action  on  life  insurance  policy,  §  4760. 

In  favor  of  judgments,  §  1535. 

In  favor  of  justice  court  proceedings,  §  1970. 

Legal,  on  appeal,  §§  1926, 1928. 

None  of  partition,  §  6133. 

Of  consideration  for  negotiable  paper,  §  5237. 

Of  death  from  absence,  §  3625. 

Of  malice,  when,  §§  3915,  3948. 

Of  marriage,  §  3656. 

Of  non-payment  from  possession  of  note,  §  5446. 

Of  ownership  of  note  from   possession,  §§  5409,  5413. 

Of  regularity,  service  of  attachment,  §  2668. 

Of  title,  §  6367. 

That  contract  is  in  writing,  §  5721. 

PRIEST. 
Privileged  communication  of,  §  1208. 

PRINCIPAIi. 
In  assault,  §  3793. 

PRINCIPAL  AND  AGENT. 

See  Agency. 
Agent,  as  party  defendant,  in  general,  §  51. 
Existence  of,  issue  of  fact,  §  1127. 
In  action  of  forcible  entry  and  detainer,  §  6485. 
In  false  imprisonment,  §  3842. 

Patent  infringement,  joint  liability  of  manufacturer  and  selling  agent,  §  44. 
Innocent  principal  is  liable  for  fraud  or  misconduct  of  agent,  §  51. 
Joint  and  several  liability   on  contracts,  §  51. 
Liability  for  fraud  or  misconduct  of  agent,  §  51. 
Liability  for  act  of  agent,  §§  4185-4187. 
Not  liable  for  willful  act  of  agent,  when,  §  4179. 
Parties  defendant,   in   general,  §  51. 

Parties  to  suit  on  contracts  entered  into  by  agent,  §  15. 
Who  liable  for  negligence  of  agent,  §  4207. 
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PRINCIPAL  AND  SURETY. 

See  Undertakings. 
On  attacliment  bond,  §  4873. 
Sureties  brought  in  on  intervention,  §  694. 

PRINTINO. 
Printed  statutes,  as  evidence,  §  2286. 
Printing  record  on  appeal,  §§  1877, 1878. 

PRIORITY. 

Of  assignments,  §  3288. 

Of  attachment  liens,  §§  2672-2675. 

Of  chattel  mortgages,  §  5984. 

Of  claims  against   receivers,  §  3105. 

Of  liens  for  labor  and  material,  §§  6065,  6070. 

Of  lien  for  street  work,  §  6086. 

Of  liens,  renewal  of  mortgage  note,  §  5842. 

PRIOR  POSSESSION, 

See   Adverse   Possession. 

PRIVATE  NUISANCE. 

Enjoining,  §§  2915,  2919. 

PRIVATE  SALE. 
Under  pledge,  §  6014. 

PRIVILEGE. 

From  arrest,  §  2449. 

Of  witness,  not  to  answer,  when,  §  1210. 

PRIVILEGED  COMMUNICATIONSL 

In  general,  §§  3919,  3942,  3976. 
Attorney  and  client,  §  1205. 
Husband  and  wife,  §  1206. 
Physician  and  patient,  §  1207. 
To  priest,  §  1208. 
To  public  officer,  §  1209. 

PRIVITY. 

None  between  insured  and  reinsurer,  §  4743. 

PROBABLE  CAUSE. 

Issue  of  law,  §  1126. 

For  prosecution,  §§  3888,  3889. 

PROBATE  CASEa 
Caption  of  pleadings  in,  form,  §§  122-124. 
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PROBATE  COUBT. 

Judgments,  actions  on,  §§  5602, 5612. 

PBOBATE  OBDEBS. 
Appeal  from,  §§  1741-1746. 

PBOCESS. 

See,  also,  Summons. 
Abuse  of,  §  1064. 

Acknowledgment  of  service  of,  §  1093. 
Alias  or  additional,  when  issued,  §  1055. 
Amendment  of,  §§  786, 1050, 1088. 
Amendment  of  afiSdavit  for  publication  of,  §  1075. 
By  whom  served,  §  1065. 

Defendant's  acknowledgment  of  service,  §  1093. 
Defects  in,  when  not  amendable,  §  1089. 
Disobedience  of,  contempt,  §  2419. 
Form  of,  §  1051. 
From  justice  court,  §  1053. 
From  justice  court,  service  of,  §  1054. 
General  allegation  of  issue  of  suf3Scient,  §  3415. 
In  action  for  money,  on  contract,  §  1048. 

In  summary  proceedings  to  obtain  possession  of  real  property,  §  1052. 
Mailing  copy  to  defendant,  §  1077. 
Mode  of  service  of  summons,  §  1057. 
Name  of  defendant  served,  return  of  summons,  §  1087. 
Nature  of  the  writ,  §  1045. 
Notice  to  appear,  §  1047. 
Of  attachment,  irregular,  effect  of,  §  2680. 
Order  for  publication  of,  §  1076. 
Personal  service  of,  §  1067. 
Presumptions  as  to  service  of,  §§  1090-1092. 
Proof  of  publication,  §  1080. 
Proof  of  service  of,  §§  1086-1100. 

Publication  of  summons,  jurisdiction  of  court  in  cases  of,  §  978. 
Eequisites  of,  §  1046. 
Return  of  service  by  mailing,  §  1087. 
Return  of  service  of  summons,  §  1059. 
Service  of,  §  1056. 
Service  by  deputy,  §  1060. 
Service  by  publication,  §§  1073-1085. 
Service  on  corporation, §  1062. 
Service  on  husband  and  wife,  §  1066. 
Service  on  minor,  §  1061. 
Service  on  partners,  §  1063. 
Substituted  service  of,  §  1069. 
Suf3Sciency  of  publication  of,  §  1078. 
Time  for  appearance,  §  1049. 
Time  for  service,  §  1068. 
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PROCESS  (Continued). 

Time  to  appear  after  service  by  publication,  §  1079. 

Time  to  issue,  §  1045. 

When  may  be  served  by  publication,  §  1073. 

To  sustain  default  judgment,  §  1412. 

PROCESS— FORMS. 

Admission  of  service  of,  §§  1098, 1099. 

AflSdavit  of  service,  §  1097. 

Affidavit  of  service  of  by  mail,  §  1085. 

Affidavit  of  service  of  by  publication,  §  1084. 

Affidavit  of  service  on    several    defendants,  §  1096. 

Affidavit  for  publication  of,  §§  1074, 1082. 

Form  of  return  of  summons,  §  1087. 

Form  of  summons,  §  1051. 

In  action  on  contract  for  payment  of  money,  §  1070, 

In  foreclosure  action,  §  1072. 

In  justice  court,  §  1071. 

Motion  to  set  aside  service  of,  §  934. 

Order  for  publication  of,  §  1083. 

Return  on,  one  defendant  not  found,  §  1095. 

Service,  motion  to  set  aside,  §  934. 

Sheriff's  return  on,  §  1094. 

PROHIBITION. 
In  General. 

Contempt  for  violation  of  writ,  §  7130. 

Distinguished  from  certiorari,  §  7122. 

Granting  or  refusing,  §  7132. 

•Jurisdiction  in,  §  7120. 

Ministerial  and  legislative  acts,  §§  7123,  7124. 

Not  granted  on  default,  §  7128. 

Not  if  other  adequate  remedy,  §  7121. 

Parties  interested,  §  7118. 

Petition,  answer,   and   demurrer,  §§  7125-7127, 

Recurring  injury,  §  7119. 

Rehearing  on  petition  for,  writ  of,  §  7133, 

Service  of  writ,  §  7131. 

Writ,  in  general,  §§  7117-7133. 

Consecutive  Sections. 
In  general,  §  7117. 
P'jrson  interested,  §  7118. 
Recurring  injury,  §  7119. 
Excess  of  jurisdiction,  §  7120. 
Other  adequate  remedy,  §  7121. 
Certiorari  versus  prohibition,  §  7122. 
Ministerial  acts,  §  7123. 
Legislative  acts,  §  7124. 
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PROHIBITION  (Continued). 

Affidavit,  §  7125, 

Answer,  §  7126. 

Demurrer,  §  7127. 

Default,  §  7128. 

Hearing  and  practice,  §  7129. 

Punishment,  §  7130. 

Service  of  writ,  §  7131. 

Granting  or  refusing  writ — Miscellaneous  cases,  §  7132. 

Prohibition — ^Rehearing,  §  7133. 

PROHIBITION— POEMS. 

Absolute  writ,  §  7139. 
Alternative  writ,  §  7136. 
Alternative  writ,  return,  §  7138. 
Notice  of  motion  for  writ,  §  7135. 
Peremptory  writ  of,  §  7137. 
Petition  for  writ,  §  7134. 
Return  to  alternative    writ    of,  §  7138. 
Writ  of,  §§  7136,  7137,  7139. 

PROHIBITORY  INJUNCTION. 

See  Injunction. 
PROMISE. 

See  Contract. 
After  seduction,  §  5698. 

Implied,  to  return  money  paid,  when,  §  5098. 
Made  after  labor  done,  action  on,  §  5160. 
Of  administrator,  action  on,  §  3325. 
Of  marriage,  actions  for  breach  of,  §§  5694-5705. 
Renewed,  taking  out  of  limitations,  §  5252, 
To  accept  draft,  action  on,  §  5282. 
To  marry,  evidence  of,  §§  5695, 5696. 
To  marry,  void,  when,  §  5697. 
To  pay,  allegation  of,  §  5423. 
To  pay  for  goods  sold,  §  4541. 

PROMISSORY  NOTES. 
In  general,  §§  5357-5523. 

Accommodation  signers  of,  as  sureties,  §§  5357,  5366,  5410,  546flL 
Action  by  partnership  or  corporation  on,  §§  5402-5405,  5408. 
Action  on,  pleading  and  allowance  of   attorney  fee,  §  5461. 
Allegations  of  title   to,  §§  5387,5388,5391,  5409. 
As  a  discharge  of  debt,  §  5425. 
As  a  payment,  §  4625. 
As  pledge,  §  3155. 
Attachment  of,  §  2634. 

Averments  of  complaint  on,  §§  5377,  5379, 5384, 
P.  P.  F.,  Vol.  IV— 266 


4242  INDEX. 

PROMISSORY  NOTES  (Continued). 

Conclusions  of  law,  pleading  of,  as  to,  §  5474. 

Confession  of  judgment  on,  §  1466. 

Consideraion  of  need  not  be  alleged,  §§  5360,  5362,  5407,  5516,  5517,  5518. 

Contingent,  not   negotiaole,  §  5359. 

Counterclaim  and  set-off,  in  action  on,  §§  5475,  5476. 

Defenses  on,  §  5462. 

Defense  of  bona   fide   holder   of,  §  5470. 

Defense  of  fraud,  §§  5507-5511. 

Effect  of  assignment  before  and  after  maturity,  §§  5436,  5437. 

Executed  by  agent,  action  on,  §§  5399,  5400. 

Execution  of  by  partnership  or  corporation,  §§  5402-5406,  5408l 

Filling  blanks,  §§  5365,  5376. 

Held  by  another,  no  right  of  action  on,  §  5385. 

Lost,  bond  required  to  indemnify  maker,  §  5381. 

Notice  to  assignee,  of  defect,  §  5436. 

Of  infants,  §  3358. 

Non-payment,  a  necessary  averment  on,  §  5384. 

Parties  to,  §  5389. 

Received  by  agent,  same  as  money,  when,  §  5051. 

Separate  cause  of  action  on  each  note,  §  5398. 

Sham  answer  in  action  on,  §  5492. 

Subject  to  execution,  §  2061. 

Substituted,  action  on  original  notes,  when,  §  5393. 

Usury,  how  alleged  and  proven,  §§  5504-5506. 

Variance  in  action  on,  §  5460. 

Want  of  consideration  as  defense,  §§  5512,  5516^5518, 

When  due,  §  5397. 

With  payee's  name  omitted,  §  5439. 

Without  date,  effect  of,  §  5364. 

PROMISSORY  NOTES— FORMS. 
Allegation  wife  is  surety  only,  §  3591. 
Alteration  of  as  defense,  §  5566. 
Answers  in  actions  on,  §§  5556-5582. 

Breach  of  warranty  as  defense  to,  §§  5571,  5672,  5576,  5577. 
Complaint  for  conversion  of,  §  4138. 
Complaints  on,  §§  5524-5555. 
Complaint  by  assignee,  §  3308. 
Findings  of  fact  in  action  on,  §  1192. 
Forms  of,  §  5375. 

Form  of  denial  of  signature  to,  §  5581. 
Fraud  as  defense  to  pleaded,  §§  5568,  5569. 
Given  for  voluntary  subscription,  complaint  on,  S  5551. 
Of  decedent,  complaint  on,  §  5552. 
Payable  in  chattels,  complaint  on,  §  5554. 
Want  of  consideration  as  defense,  §§  5574,  5575. 
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PROOF. 

See  Evidence. 
As  to  proximate  and  remote  cause  of  loss  bj  fire,  §  4792. 
Burden  of,  malicious  prosecution,  §  3897. 
In  specific  performance,  failure  of,  §  6958. 
Judgment  must  follow,  §  1364. 
Of  acceptance  of  drafts,  §  5313. 
Of  fraud,  §§  6901,  6902. 
Of  judgment,  §§  5606,  5609. 
Of  loss  by  fire,  waiver  of,  §  4789. 
Of  malicious  prosecution,  §  3892. 
Of  service  of  summons,  §§  1086-1100. 
Of  setting  fire  by  train,  §  4282. 
Of  statutes,  §  5029. 
Of  written  instruments,  §  5254. 
Order  of  introduction  of,  §  1228. 
Produced  on  trial,  §  1204. 

PROOF— FORMS. 

Of  publication,  §  1084. 

Of  service  by  mail,  §  1085. 

PROPERTY. 

Appurtenances.     See  Deeds. 

Authority  of  receiver  to  sell,  §  3102. 

In  land,  defined,  §  6760. 

Joinder  of  actions  for  injury  to,  §  204. 

Joint  liability  of  purchasers  of  land  charged  with  legacy,  §  49. 

Land  out  of  state,  venue  in  cases  as  to,  §  983. 

Parties  defendant,  in  trespass,  §  52. 

Personal  property,  demurrer  to   complaint  for   recovery,  insuflSciency,  §  343. 

Personal  property,  location  of  governing  place  of  trial,  §  983. 

Personal  property,  plaintiffs  in  action  for  injury  to,  §  23. 

Real  property,  actions  affecting,  in  justice  courts,  jurisdiction  as  to,  §  980. 

Real  property,  lis  pendens  in  actions  affecting,  §  1106. 

Real  property,  parties  plaintiff  in  action  for  injury  to,  §  22. 

Real  property,  right  to  enter  for  survey,  §§  908,  909. 

Real  property,  venue  as  to,  §  985. 

Reputed  ownership,  issue  of  fact,  §  1127. 

Sold,  held  in  bailment,  §  3164. 

Subject  to  judgment  lien,  §  1383. 

Title  and  possession  of  receiver,  §  3094. 

PROPERTY— FORMS. 
Real  estate,  order  permitting  entry  on  to  make  survey,  §  915. 

PROPOSED  BILL  OF  EXCEPTIONS. 

Form  of,  §  1841. 

Proposed  amendments  to,  §  1842. 
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PEOTEST. 

Protest  and  recovery  back  of  taxes,  §  6763. 

Averment  of,  §  5305. 

Cost  of,  §  5301. 

Denial  of  notice  of,  §  5502. 

Money  paid  under,  recovery  of,  §  5044. 

Of  note,  essentials  of,  §  5424. 

Protested  foreign  bill,  damages  on,  §  5302. 

When  necessary,  §  5300. 

PEOVING  EXCEPTIONS. 
See  Exceptions. 

PEOVISIONAL  EEMEDIES. 
Defined,  §  6. 
Security  in,  §  4835. 

PEOVOCATION. 
Of  assault,  §  3794. 

PEOXIMATE  AND  EEMOTB. 
Cause  of  loss  of  insured  risk,  alleged,  §  4792. 
Negligence,  §  4276. 

PUBLIC  COEPOEATIONa 
See  Corporations. 
Liability  for  medical  treatment,  §  3503. 

PUBLIC  HIGHWAYS. 

See  Highways. 
Injury  on,  who  liable,  §  4209. 

PUBLIC  LANDS. 

Demurrer  in  action  on  right  to,  §  357. 

Ejectment  from,  §§  6309,  6315,  6316. 

Entry  on,  §  6232. 

Patent  rights  to  land,  demurrer,  §  349. 

Patent  to  land,  defendants  in  action  to  set  aside,  §  32. 

Pre-emption  claim,  demurrer  for  alleging  conclusion  of  law  as  to,  f  34S. 

Pre-emption,  issue  of  fact,  §  1127. 

Trespass,  occupants,  §  6569. 

PUBLIC  NUISANCE. 
See  Nuisance. 
Enjoined,   when,  §  2S93. 

PUBLIC  OFFICEES. 
In  General. 

Injunction  against,  §§  2964-2970. 

Liable  in  conversion  in  private  capacity,  §  4090. 

Privileged  communication  to,  §  1209. 
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PUBLIC  OFFICERS  (Continued). 

Consecutive  Sections. 

Actions  against  oflacers,  §  3398. 

Acts  of  deputy,  §  3399. 

Official  character  must  be  averred,  §  3400. 

Official  capacity,  how  averred,  §  3401. 

Title,  §  3402. 

Wrongful  levy,  §  3403. 

Right  of  action,  §  3404. 

Arrest,  neglecting  to  execute  order  of,  §  3405. 

Averment  of  official  capacity,  §  3406. 

Breach  of  duty,  §  3407. 

Writ,  averment  of,  §  3408. 

Damages,  how  averred,  §  3409, 

Notice,  §  3410. 

Refusal  to  make  deed,  §  3411. 

Replevin,  §  3412. 

Selling  homestead,  §  3413. 

Against  sheriff  for  neglecting  to  return  execution — ^Under  California  stat- 
ute, §  3414. 

Issue  of  process,  §  3415. 

Property,  §  3416. 

Remedy,  §  3417. 

Fees  paid,  §  3417a. 

Against  sheriff  for  neglecting  to  pay  over  moneys  collected  on  execution — 
Under  California  statute,  §  3418. 

Against  deputy,  §  3419. 

Demand,  §  3420. 

Money  paid  over,  §  3421. 

Obligation  to  pay,  §  3422. 

Remedy,  §  3423. 

Statute  penalties — False  return,  §  3424. 

Sufficient  averment,  §  3425. 

Cause  of  action,  §  3426. 

Measure  of  damages,  §  3427. 

That  return  was  false,  §  3428. 

Liability  of  sheriff  for  escape,  §  3429. 

Evidence,  §  3430. 

Arrest  for  contempt,  §  3431. 

Authority  to  release,  §  3432, 

Committed,  §  3433. 

Damages,  §  3434. 

Escape,  definition  of,  §  3435. 

Excuse,  §  3436. 

Indorsement,  §  3437. 

Liability  as  bail,  §  3438. 

Negligence,  §  3439. 
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PUBLIC  OmCERS  (Continued). 

Voluntary  escape,  §  3440. 

Liability  of  sureties,  §  3441. 

When  sureties  to  defend  main  action,  §  3442. 

PUBLIC  OFFICERS— F0EM3. 

Complaint  by  or  against  public  officers,  §  3443. 

Complaint  by  sheriff  suing  in  aid  of  attachment,  §  3444. 

Complaint  against  sheriff  for  not  executing  process,  §  3445. 

Complaint  against  sheriff  for  neglecting  to   return   execution,  §  3446. 

Complaint  against  sheriff  for  neglecting  to  pay  over  moneys  collected  on 
execution,  §  3447. 

Complaint  against  sheriff  for  false  return,  §  3448. 

Same — Allegation   for    not    levying   when   there   was   an   opportunity,   and 
falsely  returning  nulla  bona,  §  3449. 

Same — Another  form  of  allegation,  §  3450. 

Complaint  for  seizing  vessel,  §  3451. 

Complaint  for  an  escape,  §  3452. 

Complaint  against  ofiicers  of  an  election  for  refusing  plaintiff's  vote,  §  3453. 

Complaint  by  municipality  on  bond  of  public  officer,  §  3454. 

Complaint  for  trespass  by  city  officers  while   abating  alleged  public   nui- 
sance, §  3455. 

PUBLIC  POLICY, 

Public  policy,  condition  against,  defense  of,  in  foreclosure,  §  5900. 

PUBLIC  PROPERTY. 
Effect  of  adverse  possession  of,  §§  6228,  6229. 


PUBLIC    RECORDS. 

See  Records. 


As  evidence,  §§  1223,  1224. 
Secondary  evidence,  §  2291. 

Contracts  for,  §  5652. 

Defined,  §  3907. 


PUBLIC  WORK. 
PUBLISHED. 
PUBLICATION. 


Of  award,  §  4506. 

Of  libel,  averment  of,  §§  3907,  3917. 

Of  libel,  truth  as  defense,  §  3980. 

Of  notice  of   sale   under   foreclosure,  §  5934. 

Of  secret  enjoined,  when,  §§  2946,  2947. 

Of  slander,  §  3947. 

Published,  defined,  §  3907. 

Service  of  summons  by,  §§  1073-1085. 

Of  summons,  order  for,  §  1076. 
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PUBLICATION  (Continued). 

Of  summons,  proof  of,  §  1080. 

Of  summons,  when  conclusive  service,  §  1081. 

Suflaciency  of,  §  1078. 

PUBLICATION— FOKMa 

Affidavit  for,  §  1082. 

Complaint  to   restrain,  §  3021. 

Enjoining,  §§3055,  3056. 

Privileged,   answer   alleging,  §§  4016-4018. 

Proof  of,  §  1084. 

PUIS  DARREIN  CONTINUANCE. 
Plea  of  payment  pending  suit  by,  §  776. 

PUNISHMENT. 

Punishment,  diversion  of  water,  injunction,  §  2908. 

PUNITIVE  DAMAGES. 

See  Damageg. 
Excessive,  new  trial  for,  §  1610. 
Imposed  on  carriers  for  act  of  servants,  §  3801. 

PUNITIVE   DAMAGES— FORMS. 
Complaint  for  assault  and  battery,  alleging,  §§  3819,  3820. 

PURCHASE  MONEY. 

Return  of,  §  6879. 
Valid  tender  of,  §  6970. 

PURCHASER. 
See  Sales;  Vendor  and  Purchaser, 
Action  for  money  paid,  §  5055. 
At  trustee  sale,  who  may  be,  §  6122. 

QUALIFICATIONS, 
Of  jurors,  §  1198. 
Of  sureties,  form  of,  affidavit  of,  §  1989. 

QUALITY. 
Of  goods,  pleaded  in  defense,  §  4634. 
Of  goods,  how  averred,  §§4679,  4681. 

QUANTUM  MERUIT. 
And  action  on  the  contract  may  be  joined,  §  198. 
Joinder  of  action  on,  with  count  on  specialty,  §  208. 
Labor  done,  §  5152. 

Pleaded  on  contract  of  employment  broker,  §  5199. 
When  lies  for  labor  done,  §  5158. 
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QUANTUM  MERUIT— FOEM& 

For  labor  done,  complaint  on,  §  5179, 

For  services  and  material,  complaint  on,  §  5185. 

QUARTZMIIiL. 
Form  of,  complaint  for  diverting  water  from,  §  4421. 

QUASHING. 

Garnishment,  §  2793. 

Mandamus,  §  7099. 

Writ  of  certiorari,  §  2013. 

Writ  of  certiorari,  form  of,  judgment,  §  2030a. 

QUESTIONS  OF  LAW  AND  FACT. 

Enumerated,  §§  1126,  1127. 

QUIETING   TITLE. 
In  General, 

Abatement  of  action,  §  6248. 
Action  against  liens  barred  by  statute,  §  6222. 
Action  for,  against  tax  sale,  §  6793. 
Allegations  necessary,  §  6215. 

Averments  as  to  title  and  want  of  notice  of,  §§  6223-6225. 
Burden  of  proof,  §§  6207,  6254. 
By  cancellation  of  deed,  §  6209. 
Complaint,  §§  6203-6206, 

Complaint  to  correct  mistake  in  deed,  §  6208. 
Continuous  possession,  §  6239. 
Cross-complaint,  §  6247. 
Decree,  who  bound  by,  §  6243. 
Defense  insufficient,  §  6245. 
Defenses,  in,  §§  6248-6253. 
Demurrer  for  insufficient  facts,  §  299. 
Effect  of  disclaimer  in,  §  6214. 
Hostile  possession,  §  6236. 
Jurisdiction  and  venue,  §  6216. 
Limitations  on  action,  §§  6219,  6250. 
Nature  of  action  to,  §§  6197,  6198, 
Other  action  pending,  demurrer  for,  §  270. 
Pi^rties  to,  §§  6226,  6227. 
Eelief  granted,  §  6199. 
Rescission  of  sale  contract,  §  6241. 
To  mining  claims,  §  6221. 
When  action  lies,  §§  6199,  6200. 

Consecutive  Sections. 

Action  to  quiet  title — General  nature  of,  §  6197. 

Action  to  quiet  title — When  it  lies,  §  6198. 
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QUIETING  TITLE  (Continued). 

Belief,  §  6199. 

Right  of  action,  §  6200. 

Right  of  parties,  §  6201. 

Title,  §  6202. 

The  complaint,  §  6203. 

Averments  in  complaint,  §  6204. 

Averment  of  title,  §  6205. 

Allegation  of  fraud,  §  6206. 

Burden  of  proof,  §  6207. 

Correcting  mistake  in  deed,  §  6208. 

Cancellation  of  deed,  §  6209. 

Clouds  on  title,  §  6210. 

Mortgage  on  homestead,  §  621L 

Sheriff's  title,  §  6212. 

Confirmation  of  surveys,  §  6213. 

Disclaimer,  §  6214. 

Facta  to  be  alleged,  §  6215. 

Jurisdiction  and  venue,  §  6216. 

Laid  out  in  lots,  §  6217. 

Land  bounded  by  river,  §  6218. 

Limitations,  statute  of,  §  6219. 

Location  of  state  lands,  §  6220. 

Mining  claims,  §  6221. 

Municipal  corporation,  §  6222. 

Notice,  §  6223. 

Outstanding  title,  §  6224. 

Title  of  plaintiff,  §  6225. 

Parties  plaintiff  and  defendant,  §  6226. 

Parties  defendant,  §  6227. 

Adverse  possession — Public  property,  §  6228. 

Adverse  possession,  §  6229. 

Possession,  §  6230. 

Possession  of  part,  §  6231. 

Public  lands,  entry  upon,  §  6232. 

Elements  of  adverse  possession,  §  6233. 

Necessary  color  of  title,  §  6234. 

Beginning  of  adverse  possession,  §  6235. 

Hostile  possession,  §  6236. 

Amicable  possession  becoming  adverse,  §  6237. 

Possession  by  mistake,  §  6238. 

Continuous  possession,  §  6239. 

Possession  pleaded,  §  6240. 

Rescission  of  contract — Return  of  purchase  money,  §  6241. 

Adverse  possession — Payment  of  taxes,  §  6242. 

Who  bound  by  judgment,  §  6243. 

Defense  of  equal  equities,  §  6244. 

Insuf^cient  defense,  §  6245. 


4250  INDEX. 

QUIETING  TITLE  (Continued). 

Possession,  §  6246. 
Cross-complaint,  §  6247. 
Abatement  of  action,  §  6248. 
Replication,  or  reply,  §  6249. 
Limitations,  §  6250. 
Special  answer,  §  62.51. 
General  denial,  §  6252. 
Another  action  pending,  §  6253. 
Burden  of  proof,  §  6254. 
Judgment,  or  decree,  §  6255. 

QUIETING  TITLE— FORMS. 

Answers  in,  §§  6263-6266. 

Answer  containing  special  denial,  plea  of  statute  of  limitations,  and  cro8»- 

complaint  for  quieting  title,  §  6263. 
Complaint  on  claims  to  real  property,  §  6256. 
Same — Another  form,  §  6257. 

Complaint — Claim  based  on  execution  sale,  §  6258. 
Complaint  to  remove  mortgage  which  is  cloud  upon  title,  §  6259. 
Complaint  by  owner  in  statutory  action  to  set  aside  tax  claims,  §  6260. 
Complaint  in  statutory  action  by  tax-title  claimant  to  bar  original  owners,  ^ 

§  6261.  ■ 

Complaint  in  equity  by  owner  to  set  aside  illegal  tax  or  assessment,  §  6262.  " 

Decree  in,  §  1393, 

Disclaimer,  §  1727.  JC 

Estoppel,  §  6265.  |j 

Equitable  estate  in  defendant,  §  6266. 
Findings  of  fact  in,  §  1191. 
.Judgment  of,  §  6268. 
Lis  pendens  in,  §§  1121,  6267. 

QUO  WARRANTO. 
In  General. 

Abatement  of  action,  §  7048. 
Averments  of  complaint,  §  7033. 
Control  and  dismissal  of  action  of,  §  7047. 
Defenses  in,  §§  7031,  7049-7051. 
Defined,  §§  7020,  7021. 
Distinguished  from  mandamus,  §  7072. 
General  demurrer  in,  §  315. 
Intervention,  §  7032. 
Judgment  in,  §  7053. 
Jurisdiction  to  issue,  §§  7028,  7029. 
Plaintiff  in,  §  7030. 
Statutory,  S  7022. 
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QUO  WARRANTO  (Continued). 

Consecutive  Sections. 

Action  in  general,  §  7020. 

Remedy  by  quo  warranto,  generally  considered,  §  7021* 

Statutory  quo  warranto,  §  7022. 

Exercise  of  corporate  franchises,  §  7023. 

Ways  versus  franchises,  §  7024. 

Appointment  to  office — ^De  facto  officer,  §  7025. 

Office  defined,  §  7026. 

Election  contest,  §  7027. 

Jurisdiction,  §  7028. 

Venue,  §  7029. 

Parties  who  may  sue,  §  7030. 

Parties  defendant,  §  7031. 

Parties  intervening,  §  7032. 

Averments  in  complaint,  §  7033. 

Action  in  Arkansas  and  Louisiana,  S  7034. 

In  Illinois,  §  7035. 

In  Massachusetts,  §  7036. 

In  Michigan,  §  7037. 

In  Missouri,  §  7038. 

In  New  York,  §  7039. 

In  North  Carolina,  §  704O. 

In  Ohio,  §  7041. 

In  Pennsylvania,  §  7042. 

In  United  States  territories,  §  7043. 

In  Wisconsin,  §  7044. 

Salary  of  office,  §  7045. 

Vacancy,  §  7046. 

Dismissal,  §  7047. 

Defenses — Abatement,  §  7048. 

Defense— Eight  of  office,  §  7049. 

Ineligibility  no  defense,  §  7050. 

Justification,  §  7051. 

Burden  of  proof,  §  7052. 

Judgment,  §  7053. 

QUO  WARRANTO— FORMS. 

By  the  people,  etc.,  on  the  complaint  of  private  party,  §  7054. 

Same — Against  an  appointed  officer  for  holding  over,  §  7055. 

Complaint  in  action  to  dissolve  a  corporation  for  exercising  franchise  not 
conferred  by  law,  §  7056. 

Allegation  of  application  to  attorney-general  to  commence  action,  and  his 
refusal,  §  7057. 

Complaint  in  action  by  attorney-general  or  state's  attorney  to  forfeit  fran- 
chises of  street-railway  company  and  vacate  its  charter  because  of 
failure  to  perform  its  duties,  §  7058. 
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QUO  WARRANTO— FORMS  (Contimied). 

Complaint  by  private  person  for  usurpation  of  elective  local  office,  §  7059. 

Complaint  by  taxpayer  of  village  illegally  incorporated  against  the  village 

and  its  of&cers,  challenging  corporate  existence  of  supposed  village,  and 

praying  that  alleged  village  officers  be  ousted,  §  7060. 
Complaint  by  taxpayer  for  usurpation  of  county  office  by  person  elected 

but  not  eligible,  §  7061. 
Judgment  of  ouster  from  office,  in  quo  warranto  action  brought  by  rival 

claimant,  §  7062. 
Judgment  in  favor  of  incumbent,  in  same  action,  §  7063. 
Judgment  ousting  individuals  from  exercise  of  usurped  corporate  powers, 

in  action  of  quo  warranto  brought  on  information  of  attorney-general, 

§  7064. 
Judgment  of  ouster  in,  §  1399. 

RAILROADS. 

See  Common  Carriers. 
As  nuisance,  §  4348. 
As  warehousemen,  §  3163. 
Enjoining,  §§  2889-2892. 
Fencing  required  of,  §  4274. 
Injury  to  stock  at  range,  §  4164. 
Liability  for  fires,  §§  4281,  4282, 
May  mortgage  personalty,  §  5986. 
Penalty  on  for  excessive  fare,  §  5023. 

Receivers,  purchaser  from  is  liable  for  injury  to  passenger  during  receiver-  — 

ship,  §  48.  ■ 

Tax  on  rolling  stock,  §  6770. 

RAILROADS— FORMS. 

Complaint  against  for  killing  stock,  §  4311. 

Complaint  against  for  negligently  setting  fire,  §  4312. 

Complaint  against,  for  specific  performance  of   crossing  agreement,  §  7001. 

Connecting  through  contract,  allegations  on,  §  3260. 

Forms  of  complaints  against  for  injury  to  persons,  §§  4228—4244. 

Nuisance,  enjoining,  §§  3045-3047. 

RATIFICATION. 
Ratification,  of  receiver's  acts,  §  3101. 

REAL  PARTY  IN  INTEREST. 
See  Parties. 
Actions  on  bills  of  exchange,  §  5278. 
Action  on  judgment,  §  5585. 
Action  on  note,  §§  5248,  5391,  5515. 
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REAL  PROPERTY. 

See,  also,  Property. 
Actions  in  ejectment  joined,  §  214. 
Attachment  of,  §  2663. 
Contracts  of  sale  of,  §§  5713-5743, 
Contract  of  sale,  presumed  to  be  in  writing,  §  5721. 
How  assessed,  §  6765. 
Subject  to  mortgage,  §  5838, 
Sufficient  description  for  sale  of,  §  5717. 

REAL  PROPERTY— FORMS. 

Complaint  for  partition  of,  §  6182. 

Complaints  on  contracts  of  sale  of ,§§  5744-5755. 

Complaints  to  enforce  vendor's  lien  upon,  §§  6035,  6036. 

REASONABLENESS. 

Issue  of  fact,  §  1127. 
Of  contract,  §  6929, 

RECALLING  WITNESSES. 

See  Witness, 

RECEIVERS. 
In  General. 

Acceptance  of  lease  by,  §  3097. 
Accounting  by,  §  3115. 
Actions  by  or  against,  §§  3107-3114. 
Administration  of  trust,  §§  3095-3099. 
Alleging  appointment  in  suit,  §  3108. 
Allowance  of  claims,  §  3104, 
Application  and  notice  of  appointment,  §  3081. 
Appointed  in  foreclosure  of  chattel  mortgage,  when,  §  599flL 
Appointment  after  judgment,  §  3086, 
Appointment  in  aid  of  execution,  §  2128. 
Appointment  in  injunction  suits,  §  3088, 
Appointment  of,  appealable   order,  §  1708. 
Appointment  pendente  lite,  §  3085, 
Assignment  to,  §  3112. 
Attorneys'  fees,  §  3119. 
Authority  to  sell  property,  §  3102. 
Bond,  action  on,  §  4942. 
Certificates  of,  §  3100. 
Complaint  in  return  involving,  §  3113« 
Compensation  of,  §  3116. 
Contest  of  sales  by,  §  3103. 
Defenses  in  actions,  §  3111. 
Discharge  of,  §  3121. 
Discretion  of  court,  §  3084. 
Disqualifications,  §  3091. 
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RECEIVERS  (Continued). 

Duration  of  receivership,  §  3089. 

Ex  parte  application  and  bond,  §  3082. 

Expenses  of,  §  3117. 

Foreign  receivers,  §  3120. 

For  partnership,  §  3752. 

Grounds  for  appointment,  §  3079. 

In  ejectment,  when  had,  §  6288. 

In  mining  case,  §  3067. 

In  partition,  may  have,  §  6176. 

Invalid  appointments,  §  3083. 

Jurisdiction  to  appoint,  §  3080. 

Liable  to  garnishment,  when,  §  2753. 

Liability  of  parties  for  expenses,  §  3118. 

Non-appealable  order  as  to,  §  1722. 

Nature  of  receivership,  §  3075. 

Oath  and  bond  of,  §  3092. 

Or  trustee  of  a  corporation,  §§  3509,  3510. 

Parties  in  actions  involving,  §  3109. 

Payment  of  debts  by,  §  3106. 

Pleadings  in  actions  involving,  §  3113. 

Powers,  duties  and  liabilities,  §  3093. 

Power  to  make  improvements,  §  3098. 

Power  to  employ   help,  §  3099. 

Priority  of  claims,  §  3105. 

Purchaser  of  railroad  from,  jointly  liable  for  injury  to  passenger  during 

receivership,  §  48. 
Ratification  of  acts,  §  3101. 

Securing  judgment,  bar  to  subsequent  action,  raised  by  demurrer,  §  271. 
1  itle  to  and  possession  of  property,  §  3094. 
Vacating  order  appointing,  §  3090, 
Want  of  capacity  to  sue,  raised  by  demurrer,  §  265. 
When  allowed  on  foreclosure  of  mortgage  on  realty,  5  5867. 
When  appointed  for  corporations,  §§  3076,  3077. 
When  appointed  generally,  §  3078. 
Wrongful  receiverships,  §  3122. 

Consecutive  Sections. 

Nature  of  receivership,  §  3075. 

Receiver  for  corporation,  §  3076. 

Receiver  for  corporation — Continued,  §  3077. 

Appointment  of  the  receiver,  §  3078. 

Grounds  for  appointment — To  preserve  property,  §  3079. 

•Jurisdiction  to  appoint,  §  3080. 

Application  and  notice  of  appointment,  §  3081. 

Ex  parte  application  and  undertaking,  §  3082. 

Invalid  appointments,  §  3083. 

Discretion  of  the  court,  §  3084. 

Appointment  pending  litigation,  §  3085. 
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RECEIVEES  (Continued). 

Appointment  after  judgment,  §  3086. 

Appointment  to  take  charge  of  mining  claims,  S  8087* 

Appointment  in  injunction  suit,  §  3088. 

Duration  of  receivership,  §  3089. 

Vacating  order  of  appointment,  §  3090. 

Who  disqualified  to  act  as  receiver,  §  3091. 

Oath  and  bond  of  the  receiver,  §  3092. 

Powers,  duties,  and  liabilities  of  receiver,  §  3093. 

Receiver's  title  to  and  possession  of  property,  §  3094. 

Administration,  §  3095. 

Administration — Completing  contracts,  §  3096. 

Administration — Accepting  a  lease,  §  3097. 

Administration — Making  improvements,  §  3098. 

Administration — Hiring  help,  §  3099. 

Eeceiver's  certificates,  §  3100. 

Ratification  of  receiver's  acts,  §  310L 

Authority  to  sell  property,  §  3102. 

Contest  of  receiver's  sale,  §  3103. 

Allowance  of  claims — Taxes,  §  3104. 

Priority  of  debts,  §  3105. 

Payment  of  debts,  §  3106. 

Leave  to  sue  and  be  sued,  §  3107. 

Alleging  appointment,  §  3108. 

Parties,  §  3109. 

Actions  against  receivers,  §  3110. 

Defenses,  §  3111. 

Assignment  to  a  receiver,  §  3112. 

Pleadings,  §  3113. 

Complaint — Funds  in  hands  of  trustees — Supplementary  proceedings,  §  3114, 

Accounting,  §  3115. 

Compensation,  §  3116. 

Expenses,  §  3117. 

Liability  of  the  parties  for  expenses,  §  3118. 

Attorney  fees,  §  3119. 

Foreign  receivers,  §  3120. 

Discharge  of  the  receiver,  §  3121. 

Wrongful  receivership,  §  3122. 

BECEIVEBS— FOBMa 
In  GeneraL 

Appointed  in  intervention,  §  722. 
Assignment  of  partnership  assets  to,  §  3316. 
Judgment  against,  §  1404. 
Notice  of  motion  for  leave  to  sue,  §  938. 
Order  appointing  in  supplementary  proceeding,  §  2142. 
Order  granting  leave  to  sue,  §  939. 
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EECIiAMATION  DISTRICTS. 
Lands  exempt,  §  2055. 

EECOQNIZANCES. 

Bonds,  §  4872. 

Bond  and  trust-deed,  demurrer  for  misjoinder,  §  293. 

Form  of,  §2410. 

EECOMMENDATION. 
See   Guaranty. 
False,  fraud,  §  6839. 

RECONVEYANCE. 

Complaint  to  compel,  §  6956. 

Form  of  complaint  for,  on  ground  of  fraud,  §  6916. 

Of  property,  §  6388. 

EECORDINQ. 

Conditional  sale,  effect  of,  §  4597. 

Defeasance,  effect  of,  §  6114. 

Mortgage,  averment  of,  when  necessary,  §  5885, 

RECORDS. 

Copies  of,  as  evidence,  §  2282, 

Defendants,  in  mandamus  to  compel  restoration  of,  §  45. 

Form  of  demand  for  inspection  of,  §  1144. 

Mandamus  to  secure  inspection  of,  §  7073. 

Of  society,  mandamus  to  compel  delivery  of,  §  7074. 

RECOURSE. 

Indorsement  without,  effect  of,  §  5431. 

RECRIMINATION. 

As  defense,  §  3594. 

As  defense  in  divorce,  §  3671. 

REDELIVERY. 
Of  property  replevied,  §  2554. 

REDEMPTION. 

Action  for,  §  5952. 

Allowance  for  improvements,  §  5949. 

From  execution  sale,  §§  2075-2081. 

From  foreclosure,  §  5945. 

From  tax  sale,  §  6766. 

Of  mining  stocks  pledged,  §  3156. 

Of  mortgaged  premises,  §  5890. 

Of  mortgaged   premises,  tender,  §  5897. 

Of  personal  property,  from  foreclosure,  §  5999, 

Of  pledge,  action  for,  S  6015. 

Tender  of,  §  5950. 
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REDEMPTION— FORMS. 

Equity  not  assigned,  defense  of,  §  5971. 

Judgment  allowing,  §  7017. 

Money,  aflBdavit  of  defendant  of  non-payment  of,  §  7018. 

Money,  final  order  of  dismissal  for  non-payment  of,  §  7019. 

Of  mortgaged  property,  order  for  trial  before  referee,  §  1324. 

Of  real    property,    complaint   for,  §§  5960,  5961,  5965. 

Redemption,  complaint  by  for  waste,  §  6633. 

REDUNDANCY. 

Redundant  matters  should  not  be  pleaded,  §  100. 

REFEREES. 
In  General. 

Appeal  from  order  setting  aside  report  of,  §  1314. 
Compensation  of,  §  1301. 
Compulsory  reference  to,  §  1289. 
Conduct  of  trial  by,  §  1303. 
Decree  upon  report  of,  §  1306. 

Duty  of  court  as  to  judgment  on  report  of,  §  1313. 
Duties  of,  §  1293. 
Exceptions'  to  findings   of,  §  1307. 
Findings  of,  §§  1304,  1305. 

Grounds  for  setting  aside  report  of,  §§  1309, 1310. 
In  partition,  §  6135. 

Judgment  on  report  of,  how  construed,  §  1526. 
Motion  to  set  aside  report  of,  §  1311. 
Number  and  residence  of,  §  1297. 
Objections  to,  §  1298. 
Powers  of,  §  1300. 

Reference,  motion  for  when  made,  §  1294. 
Reference,  non-appealable  orders  for,  §  1723, 
Reference,  notice  of  motion  for,  §  1296. 
Reference,  stipulation  for,  §  1321. 

Reference  to  try  title  to  property,  when,  may  have,  §  1302. 
Report  in  partition,  §  6180. 
Sale  in  partition,  private  or  public,  §  6179. 
Setting  aside  report  of,  §§  1308,  1315. 
Trial  by,  §§  1288-1344. 
Trial  before  in  partition,  §  1299. 

Consecutive  Sections. 

In  general,  §  1288. 

Compulsory  reference,  §  1289. 

Order  of  reference — Practice  thereon — ^Affidavit,  9  1290, 

Confession  of  judgment,  §  1291, 
Equity  cases,  §  1292. 
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RETEREES  (Continued), 

Duties  of  referee,  §  1293. 

Motion,  when  made,  §  1294. 

Motion  opposed,  §  1295 

Notice  of  motion,  §  1296. 

Number  and  residence  of  referees,  §  1297. 

Objections  to  referees,  §  1298. 

Partition,  action  of,  §  1299. 

Power  of  referees,  §  1300. 

Compensation  of  referees,  §  1301, 

Title,  §  1302. 

Conduct  of  the  trial,  §  1303. 

Findings  of  the   referee,  §  1304. 

SuflScient  findings,  §  1305, 

Decree  upon  report,  §  1306. 

Exceptions,  §  1307. 

Setting  aside  report  of  referee — Error  must  be  apparent,  §  1308. 

Grounds  of  objection,  §  1309. 

InsufBcient  grounds,  §  1310. 

Motion  to  set  aside,  §  1311. 

Power  of  court,  §  1312. 

Judgment  on  report — Duty  of  court,  §  1313. 

Grounds  for  appeal,  §  1314, 

May  be  set  aside,  §  1315. 

Consecutive  Sections. 

Plaintiff's  undertaking  on  ex  parte  application  for  appointment  of  receiver, 

§  3123. 
Notice  of  motion  for  receiver,  §  3124. 
Order  by  the  court  appointing  receiver,  §  3125. 

Order  to  show  cause  why  receiver  should  not  be  appointed,  §  3126. 
Order  appointing  receiver  for  partnership,  §  3127. 
Order  appointing  receiver  in  foreclosure,  §  3128. 
Bond  of  receiver,  §  3129. 
Eeceiver 's  oath,  §  3130. 

Notice  of  motion  to  revoke  appointment  of  receiver,  §  3131, 
Notice  of  motion  to  discharge  receiver,  §  3132. 
Order  revoking  and   appointing  new  receiver,  §  3133. 
Notice  of  motion  to  instruct  receiver,  §  3134. 
Eeceiver 's  petition  for  leave  to  sell  real  estate,  §  3135. 
Notice  of  receiver's  motion  for  instructions  as  to  distribution,  §  3136. 
Application  of  receiver  to  pay  dividend,  §  3137. 
Affidavit  to  receiver's  account,  §  3138. 

Complaint  by  receiver  appointed  pending  litigation,  §  3139. 
Motion  for  appointment  of  receiver,  §  3140. 
Complaint — In  supplementary  proceedings,  §  3141. 
Complaint — Setting  out  proceedings  at  length,  §  3142. 
Complaint — By  receiver  of  dissolved  corporation,  §  3143. 
Complaint — By  receiver    of   mutual    insurance    company    on    premium    note, 

§  3144. 
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EEFEREES— FORMS. 
In  General. 

Affidavit  for  trial  before,  §  1316. 

Appointment  of  time  of  meeting,  §  1331. 

In  injunction  order  confirming  report  of,  §  3072. 

Motion  for  further  report  by,  §  1342. 

Motion  for  new  trial  before,  §  1343. 

Motion  to  set  aside  report  of  and  for  new  trial,  §  1654. 

Notice  of  filing  report  of,  §  1340. 

Notice  of  trial  before,  §  1332. 

Oath  of,  §  1330. 

Order  appointing  for  partnership  accounting,  §  3780. 

Order  for  new  trial  before,  for  various  purposes,  §§  1322-1327. 

Order  to  show  cause,  §  1317. 

Reference,  account  of  plaintiff,  §  132S. 

Reference,  affidavit  opposing,  §  1318. 

Reference,  affidavit  opposing,  difficult  questions  of  law,  §  1320. 

Reference,  affidavit  opposing  motion  for,  §  1319. 

Reference,  as  to  value  of  use  of  land,  in  specific  performance,  §  7014. 

Reference,  form    for    referee's    certificate    in    supplementary    proceedings, 

§  2140. 
Reference  on  an  account,  affidavit  for,  §  4495. 
Reference,  order  of,  as  to  surplus  money,  §  1338. 
Reference  to  assess  damages,  notice  of  motion  for,  §  3031. 
Report  as  to  surplus  money  on  sale  under  foreclosure,  §  1339. 
Report  in  partition,  §  6194. 
Reports  of,  §§  1333-1336. 
Report  of,  exceptions  to,  §  1341. 
Report  on  partnership  accounting,  §  3781. 
Report,  order  confirming,  setting  aside,  or  amending,  §  1344. 
Stipulation  for  trial  before,  §  1321. 
Trial  before,  order  for  deposit  of  books,  §  1329. 

Consecutive  Sections. 

Affidavit  by  defendant  to  move  for  reference  of  an  action  involving  a  long 

account,  §  1316. 
Order  to  show  cause  why  reference  should  not  be  ordered,  §  1317. 
Affidavit  to  oppose  motion,  denying  account,  §  1318. 
Affidavit  to  oppose  motion  where  fraud  is  set  up,  §  1319. 
Affidavit  to  oppose  motion  where  there  are  difficult  questions  of  law,  §  1320. 
Stipulation  to  refer,  §  1321. 

Order  referring  the  cause,  without  motion,  §  1322. 
Order  of  reference  to  take  an  account  as  to  damages,  §  1323. 
Order  of  reference  to  take  an  account  between  parties  to  a   mortgage,   la 

an  action  to  redeem,  §  1324. 
Order  of  reference  for  accounting  in  partnership  cause,  §  1325. 
Order  of  reference  to  determine  priority  among  creditors,  §  1326. 
Order  of  reference  to  take  all  testimony  and  report  to  the  court,  §  1327. 
Plaintiff's  account,  to  be  presented  on  reference,  §  1328. 
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REFEREES— FOEMS  (Continued). 

Order  that  books  and  papers  be  deposited  with  referee  before  accounting, 

§  1329. 
Oath  of  referee,  §  1330. 

Appointment  of  first  meeting,  by  referee,  §  1331. 
Notice  of  hearing  or  trial,  by  party,  §  1332. 
Report  in  partnership  cause,  §  1333. 
Report  of  referee,  §  1334. 

Referee's  report,  on  accounting  in  partnership  cause,  §  1335. 
Referee's  report  as  to  priority  of  creditors,  §  1336. 
Notice  of  motion  for  reference  to  obtain  surplus  moneys  on  foreclosiire  sale, 

§  1337. 
Order  of  reference  of  claims  to  surplus  moneys,  §  1338. 
Referee's  report  thereon,  §  1339. 
Notice  of  filing  report  of  referee,  §  1340. 
Exceptions  to  report,  §  1341. 
Motion  for  further  report,  §  1342. 

Motion  to  set  aside  report  and  for  a  new  trial,  §  1343. 
Order  confirming,  setting  aside,  or  amending  referee's  report,  §  1344. 

REFORMATION  OF  INSTRUMENTS. 
Contract,  §  6848. 
Deed,  §  6847. 
Form  of  judgment  reforming  deed  for  mistake,  §  1401, 

REFRESHING  MEMORY. 
Of  witness,  §  1230. 

REGISTER  OF   ACTIONS. 
Clerk  must  keep,  §  1131. 

REHEARING. 
On  appeal,  §§  1943-1949. 

REINSURANCE. 
Privity  of  contract,  §  4743. 

REJOINDER. 
To  replication,  §  752. 

RELEASE. 
After  action  commenced  set  up  in  supplemental  answer,  §  533. 
Defense  of,  §  532. 

From  attachment,  action  on  bond,  §§  4876-4878. 
Of  attached  property  by  giving  bond,  §§  2686-2689. 
Of  attached  property,  etfect  of,  §  2689. 
Of  guarantor,  §  4720. 
Of  joint  debtor,  what  is,  §  3466. 
Of  lien  of  judgment,  §  1384. 
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BELEASE— FORMS. 
Of  gnarantor  by  alteration  of  contract,  form  of  answer  in,  §  585. 
Of  judgment,  §  1408. 

Of  real  property  from  attachment,  §  2814. 
Pleaded  in  answer,  §  593. 

BEUGIOUS  BEUEF. 
Does  not  affect  competency  of  witness,  §  1215. 

KELIGIOUS  COEPOEATION. 

Actions  by,   on   subscriptions,  §§  3491-3493. 
Mandanws  against,  when  lies,  §  7074. 

EEMAINDERS. 
Partition  of,  §  6147. 
Complaint  by  for  eviction  of  remainderman  on  account  of  waste,  S  6634^ 

REMABBIAOE. 
Remarriage  after  divorce,  §  3663. 

REMEDIES. 
Different,  for  injury  to  property,  joined  in  same  action,  §  204. 
Plain,  speedy  and  adequate  remedy  defined,  §  2001. 

REMISSION. 
Of  taxes,  §  6768. 

REMITTITUR. 
See  AppeaL 
Amendment  after,  §  1962. 
As  law  of  case,  §  1954. 
Awarding  costs,  §  1963. 
Costs  on,  §  1511. 

Of  part  of  damages,  on  motion  for  new  trial,  §  1640L 
Or  mandate,  §  1951. 
Recall  of,  §  1959. 
Restitution  by,  §  1957. 

REMITTITUR— FORMS. 
Judgment  on,  §  1961. 

REMOTE  INJURY. 
Liability  of  carrier,  §  3209. 

REMOVAL. 
Of  building  or  machinery  enjoined,  when,  §§  2930,  2931. 

REMOVAL  OF  CAUSES. 
In  General. 

Citizenship  and  residence  compa/ed,  §  1030. 
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REMOVAL  or  CAUSES   (Continued). 

Corporations  organized   under  federal  law,  when  permitted  to  have  juria- 

diction  of,  §  1026. 
Federal  question  as  ground  for,  §  1026. 
Jurisdiction  to  appear  i.pon  record,  §  1030. 
National  question  as  ground  for,  §  1026. 
Notice  of  application  for,  §  1032. 
Petition  for,  §  1029. 
Petition,  when  to  be  made,  §  1031. 
Record  to  show  jurisdiction,  §  1030. 
Residence  and  citizenship  compared,  §  1030. 
Right  to,  §  1022. 

Right  to,  how  determined,  §  1027. 

Statutes  of  the  United  States  on  change  of  causes  to  federal  court,  §  1021. 
Time  to  petition,  §  1031. 

To  circuit  court  of  the  United  States,  petition  for,  §§  1035,  1036, 
Waiver  of  right  to,  §  1028. 
When  federal  question  involved,  §  1026. 
Who  may  have,  §  1023. 
United  States  statutes  on  removal  of  causes,  §  1021. 

Consecutive  Sections. 

While  the  subject  of  removal  of  causes,  §  1020. 

Statutes,  §  1021. 

Right  of  removal,  §  1022. 

Party  entitled  to  removal,  §  1023. 

What  causes  are  removable,  §  1024. 

Local  prejudice  or  denial  of  civil  rights  as  ground  for  removal,  §  1025. 

Removal  where  federal  question  involved,  §  1026. 

Right  of  removal — How  determined,  §  1027. 

Waiver  of  right  to  remove,  §  1028. 

Petition  for  removal,  §  1029. 

Record  to  show  jurisdiction,  §  1030. 

Petitions — When  to  be  made,  §  1031. 

Notice  of  application,  §  1032. 

Bond  and  order,  §  1033. 

REMOVAL  OF  CAUSES— FORMS. 

Affidavit  of  local  prejudice,  §  1037. 

Bond  on,  §  1038. 

Citizenship,  petition  on  ground  of  diverse  citizenship,  §§  1039,  1040. 

Entry  of  appearance  for,  §  1034. 

Order  to  show  cause  why  cause  should  not  be  removed,  §  1042. 

Jurisdiction  exclusive  in  United  States  court,  form  of  answer  showing,  S  563. 

Notice  of,  §  1041. 

Petition  on  ground  of  diverse  citizenship,  §§  1039,  1040. 

Petition  on  ground  of  local  prejudice,  §  1036. 

Consecutive  Sections. 
Entry  of  appearance,  §  1034. 
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REMOVAL  or  CAUSES— FORMS   (Continued). 

Petition  for  transfer  from  state  court  to  a  circuit  court  of  the  United 
States,  §  1035. 

Same — On  ground  of  prejudice  or  local  influence  under  act  of  1887,  §  1036. 

AflSdavit  of  prejudice  or  local  influence  to  accompany  the  foregoing  peti- 
tion, §  1037. 

Bond  on  removal  under  act  of  1887,  §  1038. 

Petition  for  removal  on  ground  of  citizenship  under  act  of  1887,  §  1039. 

Same,  §  1040. 

Notice  of  motion  for  removal,  §  1041, 

Order  to  show  cause,  §  1042. 

Order  for  removal  of  cause  to  United  States  court,  §  1043. 

Writ  of  certiorari  under  section  7  of  the  act  of  March  3,  1875,  §  1044. 

RENEWAIfc 

Of  injunction,  §§  2997,  2999. 

Of  judgment,  §  1387. 

Of  mortgages,  §  5879. 

Of  mortgage  note,  continues  lien,  §  5842. 

RENT. 

See  Landlord  and  Tenant. 
Acceptance  of  as  waiver  of  forfeiture,  §  5793. 
Actions  for,  §§  6636-6672. 

Essential  allegations  in  action  for,  §§  6652-6656. 
Guaranty  of  payment  of,  §  4719. 
Liability  of  wife  as  sole  trader,  §  3558. 
Ouster  for  failure  to  pay,  stay  of  for  five  days,  §  6519. 

RENT— FORMS. 
Complaints  for,  §§  6673-6688. 
Complaint  on  guaranty  of  payment  of,  §  4725. 
Notice  to  pay  or  quit  premises,  §  6529. 
Of  personalty,  complaints  for,  §§  6686-6688. 

RENTS  AND  PROFITS. 

After  foreclosure,  §  5943. 

Allowance  of  in  actions  of  forcible  entry  and  detainer,  §§  6497,  6499. 

Allowed  in  ejectment,  §§  6310-6312. 

Form  of  complaint  in  ejectment,  §  6434. 

Partition  of,  §  6136. 

In  specific  performance,  §  6962. 

REPAIB. 

Building,  lien  for,  §  6038. 
Covenant  to,  §§  5791,  5798,  5804. 
Duty  of  tenant,  acts  of  God,  §  6484. 
Complaints  for  want  of  skill  in,  §§  4326,  4327. 
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REP  AIR— FORMS. 
Covenant  to,  complaint  for  breach  of,  §§  5823,  5824, 

REPEATING  MOTIONS. 
Discretion  of  court  in,  §  897. 

REPLEVIN. 

Bonds,  actions  on,  §§  4882-4892. 

Bond,  defect  in  must  be  taken  by  plea  in  abatement,  {  468. 

Conclusiveness  of  judgment  in,  §  1524. 

Death  of  defendant  does  not  abate,  §  58. 

Defense,  title  in  defendant,  §  4130. 

Defined,  §  4087. 

Demurrer  for  insufficient  complaint,  §  343. 

Joinder  of  causes,  §  213. 

Verdict  in,  §  1254. 

REPLEVIN— FORMS. 
Affidavit  for  intervention  in,  form  of,  §  703. 
Affidavit  of  defendant  for  interpleader,  form  of,  §S  719,  720, 
General  denial  in,  §  432. 
Petition  of  intervention  in,  §§  710,  711. 
Verdict  for  defendant,  §  1279, 
Verdict  for  plaintiff  in,  §  1278. 

ILEFLICATIOll. 

In  General. 

Conclusion  of,  §  726. 

Departure  in,  §  760. 

Double,  bad,  §  757. 

Form  of,  §  728. 

In  action  for  negligence,  §  4218. 

In  chancery,  §  725. 

In  quiet  title,  §  6249. 

Special,  §  732. 

When  not  permitted,  §  729. 

Consecutive  Sections. 

In  general,  §  723. 

Necessity  for  replication,  §  724. 

Chancery  practice,  §  725. 

Conclusion,  §  726. 

Counterclaim  of  defendant,  §  727, 

Form,  §  728. 

When  not  permitted,  §  729. 

Sufficient  reply,  §  730. 

Departure  from  complaint,  §  731. 

Practice  in  California,  §  732. 

To  plea  of  bankruptcy,  §  733. 
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EEPLICATTON  (Continued). 

To  plea  in  bar,  §  734. 

To  plea  in  avoidance,  §  735. 

To  plea  of  former  recovery,  §  736. 

To  plea  of  fraud,  §  737. 

To  plea  of  judgment,  §  738. 

To  plea  of  justification,  §  739. 

To  plea  of  payment,  §  740. 

To  plea  of  performance,  §  741. 

To  a  plea  of  privilege  by  an  attorney,  i  742, 

To  a  plea  of  usury,  §  743. 

Facts  must  be  alleged,  §  744. 

Facts  must  be  traversed,  §  745. 

Fraud  as  a  reply,  §  746. 

Insufficient  reply,  §  747. 

Promissory  note,  §  748. 

Eeply — When  unnecessary,  §  749, 

Eeply — Sufficiency  of,  §  750. 

Eeply— Time  of  filing  of,  §  751. 

Eejoinder — Its  office,  §  752. 

Breach  of  agreement,  §  753. 

Conversion,  §  754. 

Demurrer  to  reply,  §  755. 

Departure,  §  756. 

Duplicity,  §  757. 

Goods  sold,  §  758. 

Insurance  policy,  §  759. 

Obstructing  highway,  §  760. 

Withdrawal  and  substitution  of  plea,  §  761. 

EEPLICATION— FOKMa 
Consecutive  Sections. 
Demurrer  to  answer,  §  762. 
Eeply  to  counterclaim,  §  763. 
General  denial  of  new  matter,  §  764. 
Special  denial,  §  765. 

Eeply  interposing  both  denial  and  new  matter,  §  766. 
Eeply  of  statute  of  limitations,  §  767. 
Demurrer  to  reply,  §  768. 

Notice  of  motion  for  judgment  for  defendant  on  failure  to  reply  to  counter- 
claim, §  769. 
Order  for  judgment  for  want  of  reply,  §  770. 
Judgment  thereon,  §  771. 
Order  compelling  reply,  §  772. 

EEPLT. 

Construed  with  complaint,  §  86. 
Demurrer  to,  §  755. 
Departure  in,  §§  731,  754,  756. 
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REPLY   (Continued). 

In  action  for  goods  sold,  §  758. 

In  action  on  covenant  to  build,  §  753. 

In  action  on  promissory  note,  §  748. 

In  California,  §  732. 

In  quiet  title,  not  necessary,  §  6249. 

In  suit  on  insurance  policy,  §  759. 

Insufficient  reply,  §  747. 

Must  not  depart  from  complaint,  §§  731,  754,  758. 

Eejoinder  to,  §  752. 

Setting  up  fraud,  §  746. 

Setting  up  fraud,  must  be  specific,  §  733. 

Sufficiency  of,  §  750. 

Time  of  filing,  §  751. 

To  answer  of  garnishee,  §  2779. 

To  counterclaim  of  defendant,  §  727. 

To  cross-complaint,  §  658. 

To  plea  in  avoidance,  §  735. 

To  plea  in  bar,  §  734. 

To  plea  of  former  recovery,  §  736. 

To  plea  of  fraud,  §  737. 

To  plea  of  judgment,  §  738. 

To  plea  of  justification,  §  739. 

To  plea  of  payment,  §  740. 

To  plea  of  performance,  §  741. 

To  plea  of  privilege,  §  742. 

To  plea  of  statute  of  limitations,  §  744. 

To  plea  of  usury,  §  743. 

To  traverse  facts  alleged,  §  745. 

Unnecessary  action  in  forcible  entry  and  detainer,  §  6470. 

When  insufficient,  §  747. 

When  necessary,  §§  723,  724,  749. 

When  sufficient,  §  730. 

Withdrawal  and  substitution  of,  §  76L 

KEPLY— FOEM& 

Demurrer  to,  §§  378,  768. 

Denial  of  new  matter,  §  764. 

Judgment  for  failure  to,  §  771. 

Judgment  for  want  of,  §  770. 

Of  order  compelling,  §  772. 

Interposing  both  denial  and  new  matter,  §  766. 

Of  statute  of  limitations,  §  767. 

To  counterclaim,  form  of,  §§  646,  763. 

To  counterclaim,  form  of  notice  of  motion  for  failure  to,  |  769. 
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REPORT. 


Of  referees  in  partition,  §  6180. 

Of  referee,  motion  to  set  aside,  §  1311, 

Of  referee,  setting  aside  of,  §§  1308,  1315. 

REPORT— FORMS. 

Of  arbitrators,  §§  2338,  2339. 

Of  chattel  mortgage  sale,  §  6005. 

Of  commissioner's  sale,  §  5978. 

Of  referee,  exceptions  to,  §  1341. 

Of  referee,  general  form,  §  1334. 

Of  referees  in  partition,  §  6194, 

Report  of  referee,  partnership  action,  §  1333. 

REPRESENTATIONS. 

Representations  as  to  value,  §§  6837,  6838. 
Fraudulent,  §  6834, 
On  insurance,  §  4742. 
Opinion  of  fact,  not,  §  6836. 

REPRESENTATIVE   CAPACITY. 

Averment  of,  §§  3319,  3320. 

REQUISITION. 

To  sheriff  in  replevin,  §  2543. 

RES  ADJUDICATA. 

See  Judgment. 
Action  for  negligence,  §  4219. 
As  to   diversion  of  water,  §  4401, 
As  to  motions  for  new  trial,  §  1641. 
Defense  of  on  note,  §  5481. 
In  conversion,  §§  4112,  4119, 
In  foreclosure   of  mortgage,  §  5907. 
Not  applicable  in  habeas   corpus,  §  2373. 
Pleaded  in  defense  to  action  on  judgment,  §  5601. 
Pleading  and  proof  of,  §§  1521,  1522. 

RESCISSION. 
And  offer  to  restore,  §  6982. 
And  return  of  property,  §  5736. 
Averment  of  restitution,  §  6893. 
Of  charter-party,  §  5678. 
Of  contract  of  sale,  §§  4583,  4626. 
Of  contract  to  sell  realty,  §  5723. 
Of  employment  contract,  how,  §  5200. 
Of  land  contract,  damages  pleaded,  §  573S. 
Of  land  contract,  notice  of,  §  5734. 
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RESCISSION  (Continued). 

Of  sale  of  land,  not  prevented  by  jadgment  on  same,  §  8032. 

Or  affirmation,  §  6877. 

RESCISSION— FORMS. 

By  agreement,  defense  of,  §  7011. 

Complaint   for   and   repayment,  §  6917. 

Of  contract,  for  fraud,  form  of  complaint  for,  §  6905. 

Of  contract  for  mistake,  complaint  for,  §  6913. 

RESIDENCE. 
In  divorce,  §  3672. 

Of  defendant  governing  venue,  §  985. 

Of  defendant,  proper  county  for  trial,  in  false  imprisonment,  §  3851. 
Required  in  divorce,  §  3593. 

RESPONDEAT  SUPERIOR. 

In  negligence,  §  4207. 

RESTITUTION. 
By  supreme  court,  §  1957. 
In  fraud,  averment  of,  §  6893. 
Of  premises,   execution  of,  §  6498. 
Of  premises,  form  of  writ  of,  §  6532. 

RESTRAINT. 
Necessary  to  writ  of  habeas  corpus,  §  2366. 
Upon  taxation,  legislative,  §  6740. 

RETAXATION. 
Of  costs,  §  1497. 

RETURN. 
And  proof  of  service  of  summons,  §§  1086-1100. 
Defendant  served,  wrong  name,  §  1087. 
False,  action  on,  §  3426. 
Form  of  in  habeas  corpus,  §§  2405,  2406. 
Form  of,  showing  execution  satisfied,  §  2112. 
Of  attachment  writ,  time,  contents,  amendment,  and  eonelnsivenen,  S8  2681- 

2684. 
Of  certiorari  writ,  §§  2011,  2012. 
Of  officer  taking  deposition,  §  2247. 
Of  service  by  publication,  §  1087. 
Of  sheriff  as  evidence,  §  3430. 

Of  sheriff,  conclusive  against  sureties  on  bond,  {  4920. 
Of  sheriff,  construction  of,  §  1090. 
Of  sheriff  in  replevin,  §  2552. 
Of  sheriff,  sufficiency  of,  §  1087. 
Of  summons,  in  general,  §  1086, 
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EETUEN  (Continued). 
Of  summons,  service  of  after,  §  1058. 
Or  answer   to   mandamus,  §§  709G,   7097. 
Penalties  for  making  false,  §  3424. 
To  summons,   amendment  of,  §  1088. 
To  writ  of  execution,  §§  2036,  2037. 

EETURN— FORMS. 
Complaint  against  sheriff  for  failing  to  make,  §  2115. 
Form  for  levy  on  credits,  §  2113. 
Of  sheriff,  false,  complaint  on,  §§  3448-3450, 
Of  sheriff,  one  defendant  not   found,  §  1095. 
Of  sheriff  on  summons,  general  form,  §  1094. 
On   attachment,  §§2802,    2803. 
On  second  attachment,  §  2685. 
Sale  of  real  estate  on  execution,  §  2114. 
To  alternative  writ  of  mandamus,  §  7113. 
To  alternative  writ  of  prohibition,  §  7138. 
To  habeas  corpus,  how  and  when  made,  §  2390. 
To  order  for  arrest,  §§  2503-2508. 
To  order  of  delivery  on  habeas  corpus,  §  2512. 
To  writ  of  certiorari,  §§  2027-2029. 

REVENUE  LAW. 
Revenue  law,  construction  of,  §  6713. 

REVENUE  STAIUP. 
Lack  of  no  ground  for  demurrer,  §  320. 

REVERSAL. 

Of  judgment  in  injunction,  effect  of,  §  3000. 
Of  order  granting  or  denying  new  trial,  §  1649. 

REVIVAL. 

See  Abatement  and  BevivaL 
Of  judgment,  §  1387. 

REVOCATION. 

Of  power  to  sell  under  trust,  §  6119. 
Of  submission  to  arbitration,  §  4507. 

RIGHT  OF  ACTION. 
See  Action. 
Must  exist  at  time  of  complaint,  §  187. 

■Of  tax  collector,  §  6776. 
To  quiet  title,  §  6200. 
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EIGHT  OF  PEOPERTT. 
Trial  of,  in  execution  proceeding,  §§  2082,  2083. 

EIGHT  OF  WAT. 
Or  easement,  bow  created,  §  4369. 

EIGHTS. 

See  Civil  Eights. 

EIPAEIAN  EIGHTS. 

See  Waters. 

EOUTES. 
Of  carriers  connected,  liability,  §  3216. 

ETJLES. 
For  determining  appeals,  §§  1917-1949. 

EULES  OF  PLEADINQ. 

General  rules,  §§  83-86. 

But  one  system  of  rules  under  codes,  §  87. 

EULE  TO  SHOW  CAUSE. 

See  Order  to  Show  Cause. 

EULINGS. 
Of  court,  exceptions  to,  §  1906. 

EUNNING  ACCOUNT. 
See  Accounts. 

EUNNING  DAYS. 
EUNNING  WATEB. 

SALAET. 
SALE. 


For  vessel,  §  5680. 

What  is,  §  4385. 

Goes  with  title  to  office,  §  7045 


Assignee,  action  by,  §  4606. 

Breach  of,  §  4599. 

By  agent,  how  alleged,  §  4605. 

By  sample,  §  4615. 

By  sample,  warranty  under,  §  4680. 

By  wife,  fraud,  §  6869. 

Complete  or  not,  issue  of  fact,  §  1127. 

Conditional,  §§  4593,  4595. 

Conditional,  rights  on  default  of  buyer,  §§  4596-4598. 

Contract,  estoppel  as  to,  §  4630. 
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SALE  (Continuecl). 

Contract,  illegality  pleaded,  §  4614. 

Contract  of  governed  by  place  of  execution,  §  4627. 

Contract  of,  tender  on,  §§  4588-4591. 

Defined,  void  sales,  §  4584. 

Delivery,  nature  of,  issue  of  fact,  §  1127. 

Duty  of  buyer,  §§  4682,  4684. 

Executing,  damages,  §  4635. 

Executory  contract,  §  4611. 

For  taxes  enjoined,  §  2961. 

Fraudulent,  §  6866. 

Fraudulent,  goods  regained,  §  6880. 

Growing  crops,  §  4580. 

Implied  promise,  §  4531. 

Measure  of  damages,  §  4587. 

Of  attached  perishable  goods,  §  2666. 

Of  attached  property,  and  distribution  of  proceeds,  §§  2713-2716. 

Of  cargo  by  master,  §  5686. 

Of  chattels  and  warranties,  §§  4657-4687. 

Of  chattels,  contract  of,  §§  4576-4635. 

Of  chattels,  damages  on,  §  4608. 

Of  chattels,  several  causes  pleaded,  §  4617. 

Of  collateral  securities,  §  6012. 

Of  corporate  stock  enjoined,  §  2863. 

Of  homestead  enjoined,  §  2859. 

Of  part  under  foreclosure,  §  5916. 

Of  personalty  as  chattel  mortgage,  §  5982. 

Of  realty,  rescission  and  quiet  title,  §  6241. 

Power  of  in  mortgage,  effect  of,  §  5871. 

Receiver's  authority  to  sell,  §  3102. 

Reply  in  action  on,  §  758. 

Rescission  of  by  vendor,  §  4626. 

Right  of  buyer  on  breach  of  warranty,  §§  4686,  4687. 

Rule  of  caveat  emptor,  §  4672. 

Set-off  of  damages,  §  4628. 

Stoppage  in  transitu,  §  4586. 

Under  attachment  enjoined,  when,  §  2874. 

Under  chattel  mortgage,  §  5989. 

Under  execution  as  satisfaction  of  judgment  lien,  §  1385. 

Under  execution  enjoined,  when,  §§  2875-2878. 

Under  execution,  a  void  bond  to  sheriff,  §§  4933-4935. 

Under  foreclosure,  §  5872. 

Under  foreclosure,  certificate  of,  §  5942. 

Under  foreclosure,  conduct  of,  §§  5935,  5936. 

Under  foreclosure  of  street  assessment  lien,  §  6103. 

Under  foreclosure  of  street  assessment  lien,  title  acquired,  §  6104. 

Under  foreclosure,  title  acquired,  §  5939. 

Under  foreclosure  without  notice,  effect  of,  §  5937. 

Under  partition  decree,  §§  6178,  6179. 
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SALE  (Continued). 

Under  pledge,  §  6010. 

Under  trust  deed,  §§  6107-6125. 

Under  trust  deed,  disposition  of  surplus,  §  6125. 

Under  trust  deed,  right  of,  §§  6117,  6118. 

Under  trust  deed,  setting  aside,  §  6124. 

Under  trust  deed,  who  may  buy,  §  6122. 

Under  warranty,  fraudulent,  §  6867. 

Void  for  fraud,  §§  4612-4614. 

Without  authority,  recovery  of  money  paid  on,  §  5057. 

Consecutive  Sections. 

Essential  allegations — Amount  due,  §  4530. 

Essential  allegations — Implied  promise,  §  4531. 

Essential  allegations — Common  counts,  §  4532. 

Balance  of  account  for  goods  sold,  §  4533. 

Nature  of  claim,  §  4534. 

Verification  of  account,  §  4535. 

Debt,  when  due,  §  4536. 

Demand,  §  4537. 

Gold  coin,  §  4538. 

Haec  verba,  §  4539. 

Debt  due,  §  4540. 

Promise,  §  4541. 

Part  payment — How  applied,  §  4542. 

Demand,  averment  of,  §  4543. 

Good-will,  §  4544. 

Delivery,  §  4545. 

Who  liable,  §  4546. 

Defense — Conclusion  of  law,  §  4547. 

Defense — Conjunctive  denials,  §  4548. 

Defense — Statute  of  limitations,  §  4549. 

Set-off — Breach  of  warranty,  §  4550. 

Defense — Accord  and  satisfaction,  §  4551. 

Defense — Credit  not  expired,  §  4552. 

SuflScient   answer,  §  4553. 

Husband  and  wife  living  apart,  §  4554. 

Delivery — Constructive,  §  4576. 

Delivery  of  less  quantity,  §  4577. 

Delivery — In  general,  §  4578. 

Delivery,  how  alleged,  §  4579. 

Growing  crop,  delivery  and  sale  of,  §  4580. 

Delivery  by  and  liability  of  carrier,  §  4581. 

Ship  and  cargo,  delivery  of,  §  4582. 

Eescission  of  contract — Partial  rescission,  §  4583. 

Sales  defined — Void  sales,  §  4584. 

Statute  of  frauds,  §  4585. 

Stoppage  in  transitu,  §  4586. 

Measure  of  damages,  §  4587. 


INDEX.  ^73 


SALE  (Continued). 

Tender,  §  45S8. 

Tender  waived,  §  4589. 

Tender  and  demand,  §  4590. 

Acceptance,  §  4591. 

Alternative,  §  4592. 

Conditional  sales,  §  4593. 

Eights  of  vendor,  §  4594. 

Conditional  sale — Rights  of  seller,  §  4595. 

Waiver  of  condition,  §  4596. 

Recording  of  conditional  sales,  §  4597. 

Eight  of  resale,  §  4598. 

Breach  of  contract,  §  4599, 

Manufacturing  goods,  §  4600. 

Causes  of  action,  §  4601. 

Materials  found,  §  4602. 

Title  to  property,  §  4603. 

Acceptance,  §  4604. 

Agent,  purchase  from,  §  4605. 

Action  by  assignee,  §  4606, 

Condition  precedent,  §  4607. 

Damage,  §  4608. 

Delivery — Time,  §  4609. 

Demand,  averment  of,  §  4610. 

Executory  agreements,  §  4611. 

Fraudulent  sales,  §  4612, 

Sale  void  for  fraud,  §  4613. 

Illegality  of  contract  pleaded,  §  4614. 

Memorandum,  §  4615. 

Offer  to  perform,  §  4616. 

Several  causes  of  action,  §  4617. 

Tender,  §  4618. 

Warehouseman,  §  4619. 

Offer  and  tender,  §  4620. 

Time,  §  4621. 

Place,  §  4622. 

Tender  on  demand,  §  4623. 

Tender  of  performance,  §  4624. 

Payment,  §  4625. 

Rescission  by  vendor,  §  4626. 

Law  of  place,  §  4627. 

Damages  by  way  of  recoupment|  §  4628. 

Disclaimer,  §  4629. 

Estoppels,  §  4630. 

Insufficient  answer,  §  4631. 

Tender,  §  4632. 

Pleading  illegal  contract,  §  4633. 

Defect  in  quality,  §  4634. 

P.  P.  F.,  Vol.  IV — 268 


4274  INDEX. 

SALE  (Continued). 
Executing  contracts,  §  4635. 

Warranties — Consecutive  Sections. 

Sales  by  aaetioneer,  §  4657. 

Effect  of  general  warranty,  §  4658. 

Implied  warranty  of  title,  §  4659. 

Judicial  sale,  S  4660. 

Measure  of  damages,  §  4661. 

Money,  §  4662. 

Skill — Implied  warranty  of,  §  4663. 

"Waiver  of  warranty,  §  4664. 

Warranty  of  title,  §  4665. 

Warranty  by  agent,  §  4666. 

Warranty,  on  sale  of  written  instrument,  §  4667. 

Warranty  by  seller,  §  4668. 

Burden  of  proof  of  warranty,  §  4669. 

Assignment  of  breach,  §  4670. 

Averment  of  warranty,  §  4671. 

Caveat  emptor,  §  4672. 

Damages  on  breach,  §  4673. 

Damages,  measure  of,  §  4674. 

Pleading  damages  for  breach  of  warranty,  §  4675. 

Executory  contract,  §  4676. 

Fraud  need  not  be  alleged,  §  4677. 

Implied  warranty,  §  4678. 

Quality,  how  averred,  §  4679. 

Sale  by  sample,  §  4680. 

Warranty  of  quality,  §  4681. 

Duty  of  purchaser,  §  4682. 

Measure  of  damages,  §  4683. 

That  plaintiff  relied  on  warranty,  §  4684. 

Warranty  of  soundness,  §  4685. 

Eights  in  case  of  breach,  §  4686, 

Recoupment,  §  4687. 

SALE— FORMS. 
Answers  in  actions  on  contracts  of,  §§  4652-4656. 
Answer   setting  up  counterclaim  for  deficiency  in  goods,  and  for  «xeeai 

paid,  §  652. 
Averment  of  fraudulent,  §  6892. 

Breach  of  warranty  as  counterclaim,  form  of  plea,  §  649. 
By  fraud  of  purchaser,  complaint  on,  §  4568. 
By  sample,  complaint  for  breach  of  warranty,  §  4694. 
Complaint  by  seller  against  buyer  for  conversion,  §  4133. 
Complaints  on  contracts  of,  §§  4636-4651. 

Deficiency  in  goods  bought  pleaded  in  counterclaim,  form  of  plea,  §  652. 
Execution  directing,  §  2107. 

Fraudulent,  complaint  in  conversion,  §§  4134,  4135. 
Fraudulent,  complaint  to  regain  goods,  §  6907. 
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BALE — ^FOBMS  (Continned). 

Goods  sold,  §§  4530-4575. 

Goods  sold,  forms,  §§  4555-4575. 

Notice  of  under  execution,  §  2110. 

On  foreclosure,  certificate  of,  §  5979. 

Of  chattels  and  warranties,  forms,  §§  4688-4696. 

Of  chattels,  contract  of,  forms,  §§  4636-4656. 

Of  goods,  complaint  to  restrain,  §  3022. 

Of  land,  complaint  for  purchase  price,  §  5132. 

Sales  of  real  estate,  complaints  on,  §§  5744-5752. 

Of  stock,  complaint  for  nondelivery,  §  4650. 

Petition  by  receiver  to  sell,  §  3135. 

Under  chattel  mortgage,  notice  of,  §  6004. 

Under  chattel  mortgage,  report  of,  §  6005. 

Warranty,  breach  of,  counterclaim  on,  §  651. 

Saloon-keeper,  complaint  against  for  sale  of  liquor  to  husband,  §  3589. 

Consecutive  Sections. 

Complaint  for  goods  sold  and  delivered,  §  4555. 

The  same — Another  form — Common  count,  §  4556. 

The  same — Short  form,  §  4557. 

The  same — At  a  fixed  price.  §  4558. 

The  same — At  a  reasonable  price,  §  4559. 

The  same — On  specified  price  and  credit,  §  4560. 

The  same — By  assignee  for  price  of  stock  and  fixtures  of  store  and  good- 
will, payable  by  installments,  §  4561. 

The  same — By  firm  in  which  there  is  dormant  partner,  the  price  being 
agreed  upon,  §  4562. 

The  same — To  third  party  at  defendant's  request  at  fixed  price,  §  4563. 

Complaint  for  goods  sold,  but  not  delivered — Price  fixed,  §  4564. 

Complaint,  avoiding  defense  of  payment,  §  4565. 

Complaint,  avoiding  defense  of  unexpired  credit,  §  4566. 

Complaint  for  necessaries  furnished  to  wife  or  children,  §  4567. 

Complaint  against  a  fraudulent  vendee,  §  4568. 

Complaint  of  seller  against  buyer,  for  goods  sold  on  trial  and  not  returned, 
§  4569. 

Answer — Controverting  plaintiff's  title,  §  4570. 

Answer — Keducing  value,  and  pleading  payment,  §  4571. 

Answer — Agreement  to  take  note  in  part  payment,  §  4572. 

Answer — Articles  furnished  defendant's  wife  not  necessary,  §  4573. 

Counterclaim  by  way  of  set-off  against  plaintiff 's  factor,  §  4574. 

Answer — Payment  in  part — Deficiency  in  goods,  with  counterclaim  for  ex- 
cess, §  4575. 

Complaint  of  seller  against  purchaser  for  refusing  to  receive  and  pay  for 
goods,  §  4636. 

The  same — On  contract  made  by  broker,  §  4637. 

The  same — On  promise  to  pay  by  good  bill  of  exchange,  §  4638. 

The  same — For  not  returning  goods,  or  paying  for  them  in  reasonable 
time,  §  4639. 
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SALE— FORMS  (Continned). 

The  same — For  not  giving  security  according  to  conditiona  of  sale  at  pub- 
lic auction,  the  credit  not  having  expired,  §  4640. 

The  same — For  deficiency  on  a   resale,  §  4641. 

Complaint  by  manufacturer  for  goods  made  at  defendant's  request  and  not 
accepted, §  4642. 

Complaint  for  breach  of  promise,  by  purchaser  of  good-will,  not  to  carry 
on  rival  trade,  §  4643. 

Complaint  of  buyer  against  seller — For  not  delivering  goods  sold,  §  4644. 

The  same — For  not  delivering  within  specified  time,  §  4645. 

The  same — Allegation  where  neither  time  nor  place  of  delivery  was  fixed, 
§  4646. 

The  same — Allegation  where  both  time  and  place  were  fixed,  §  4647. 

The  same — ^Allegation  where  the  particular  time  of  delivery  was  not  ap- 
pointed, §  4648. 

The  same — Allegation  of  part  payment,  §  4649. 

Complaint  against  seller  of  stock,  for  non-delivery,  §  4650. 

Allegation   of  special  or  consequential   damages,  §  4651. 

Answer — Denial  of  plaintiff's  performance,  §  4652. 

Answer — Explaining  the  contract,  and  showing  a  breach  as  to  delivery, 
§  4653. 

Defense — Breach   of  warranty  by  plaintiff,  §  4654. 

The  same — As  to   quality,  §  4655. 

The  same — That  goods  did  not  correspond  to  sample,  §  4656. 

Warranty — Consecutive  Sections. 

Complaint  on  warranty  of  title,  §  4688. 

Complaint  on  warranty  of  quality,  §  4689, 

Complaint  on  warranty  of  soundness,  §  4690. 

Complaint  on  a  warranty  of  judgment,  §  4691. 

Complaint  on  a  warranty  of  a  note,  §  4692. 

Complaint  on  implied  warranty  of  fitness  for  a  particular  use,  §  4693. 

Complaint  on  a  warranty  resulting  from  a  sale  by  sample,  §  4694. 

Denial  of  warranty,  §  4695. 

Allegation  of  counterclaim  for  breach  of  warranty,  §  4696. 

SAME  TEANSACTION. 
Defined,  §S  191,  633. 

Joinder  of  all  causes  arising  from,  5  191). 
Several  actions  on,  when,  §  220. 

SAMPLE. 
Sale  by,  implied  warranties,  §  4680. 

8ATISE. 

Not  libel,  §  3920. 
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SATISFACTION. 
See  Accord  and  Satisfaction. 
Of  demand  in  snpplementary  proceedings,  §  2127. 
Of  judgment  from  attached  property,  §  2712. 
Of  judgment,  hy  levy  under  execution,  §  1385. 
Of  judgment  by  part  payment,  §  1386. 
Of  judgment  by  part  payment,  §  5618. 
Of  judgment,  of  record,  §  1385. 

SATISFACTION— FORMa 
Of  judgment,  §  1408. 

SCHOOLS. 
Officers  enjoined,  when,  §§  2967,  2969. 

SEAL. 

Imported  to  be  on  warrant,  §  5249. 
Inferred,  when,  §  4764. 
Of  court,  how  affixed,  §  2287. 
On  contract,  effect  of,  §  5255. 

SEAMEN. 
Wages,  action  for,  §  5176. 

SECONDARY  EVIDENOB. 

Of  lost  papers,  §§  2288-2293. 

Statutory  provisions  as  to,  §§  2288-2293. 

SECRETS. 
Publication  of  enjoined,  §§  2946,  2947. 

SECURITIES. 
Attachment  of,  §  2636. 
Sale  of,  §6012. 

SECURITY. 

Form  of  notice  of  application  for  more,  §  925. 

SECURITY  FOR  COSTS. 
See  Costs. 
When  required,  §  1514. 

SEDUCTION. 
Action  by  father,  when,  §§  4025,  4028. 
And  alienation  of  affections,  §§  4019-4044. 
And  promise  of  marriage,  §  5698. 
Chastity,  evidence  of,  §  4037. 
Common-law    rule,  §  4029, 
Connivance  in,  §  4024. 
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SEDUCTION  (Continued). 
Damages  from,  §§4026,  4027,  4038. 
Exemplary  damages,  for,  §  4038. 
Female  may  sue  alone,  §  4029. 
Joinder  of  cause  with  what,  §  216. 
Of   minor,  who  may  sue,  §  4032. 
Parties  plaintiff  in  action  for,  §  30. 
Statute  of  limitations,  §  4036. 
When  mother  may  sue,  §  4033. 

SEDUCTION— FORMS. 
Complaint  for,  by  female  seduced,  §  4044. 
Of  daughter,  complaint  for,  §§  4042,  4043. 

SEED. 

Allegations  on,  lien  for,  §  6057. 

SEISIN. 
In  fee,  allegation  of,  §  5714. 
In  fee,  right  to  possession,  §  6314. 

SEISIN— FOEMS. 

Complaint  for  breach  of  covenant  of,  §  5819. 

SELF-DEFENSE. 
Form  of  allegation  of,  §  3829. 

SELLING  AGENTS. 

Liability  for  patent  infringement,  §  44. 

SEPARATE  ANSWER. 
In  actions  against  several  defendants,  §  674. 

SEPARATE  COUNTS. 
Denial  of,  §  5653. 

SEPARATE  DEMANDS. 
In  one  action,  §  209. 
No  set-ofE  against  joint  demand,  §  630. 

SEPARATE  PROPERTY. 

Antenuptial  debts,  §  3560. 

Letters  received  before  marriage,  are,  §  3571. 

Of  wife,  when  liable,  §  3541. 

SEPARATE  VERDICT. 
Separate  verdict  in  ejectment,  form  of,  §  1282. 
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SERVANT. 
See  Master  and  Servant. 
Discharge,  grounds  for,  §  5196. 
Has  no  lien,  §  5150. 

SEEVANT— FOEMS. 
Complaint  by,  on  partly  performed  contract,  §  5191. 

SEEVICB. 
Acceptance  of  as  waiver  of  default,  §  1423. 
Acknowledgment  of,  §  1093. 
By  mail,  §  894. 
By   mail,  appeal,  §  1778. 
By  publication,  proof  of,  §  1080. 
By  publication,  time  in  which  to  appear,  §  1079. 
By    publication,    when,  §  1073. 
By  publication,  when  conclusive,  §  1081. 
Of  amendments,  §§  801,  810,  811. 
Of  appeal  notice,  mode,  proof  of,  §§  1763,  1764. 
Of  appearance  to  be  made  prior  to  filing  of  other  papers,  S  87T. 
Of  attachment,  §§2658-2670. 

Of  attachment,  presumption  of  regularity,  §  2668. 
Of  bill  of  particulars,  §  2302. 
Of  complaint  with  summons,  §  1056. 
Of  cross-complaint,  §  659. 

Of  demurrer,  want  of  no  ground  for  striking  out,  §  839. 
Of  injunction,  §§  2844,   2979. 
Of  injunction  judgment,  §  3003. 
Of  notice  of  appeal,  §§  1756-1764. 
Of  notice  of  appeal  from  justice  court,  §  1974. 
Of  notice   of  garnishment,  §  2764. 
Of  notice  of  motion,  §  876. 
Of  papers,  computation  of  time  for,  §  878. 
Of  partner,  free,  §  3730. 
Of  pleadings,  how  made,  §  892. 
Of  process  on  corporation,  §  1062. 
Of  process  on  miner,  §  1061. 
Of  process  on  partners,  §  1063. 
Of  process  on  public  corporations,  §  3499. 
Of  summons,  §  1056. 
Of  summons   after  return,  §  1058. 
Of  summons  by  deputy,  §  1060. 
Of  summons  by  mailing  copy,  §  1077. 
Of  summons  by  publication,  §§  1073-1085. 
Of  summons  by  sheriff,  effect  of,  §  1059. 
Of  summons,  by  whom  made,  §  1065. 
Of  summons,  conclusiveness  of  return  to,  §  1091. 
Of  summons  from  justice  court,  §  1054. 
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SEEVICE  (Continued). 

Of  summons,  personal,  §  1067. 

Of  summons,  sufficiency   of   publication,  §  1078. 

Of  transcript  on  appeal,  §  1846. 

Of  order  for  arrest,  §  3474. 

Of  order  granting  right  of  entry  to  make  survey,  S  909, 

Of  order  to  show  cause  necessary,  §  887. 

Of  writ,  abuse  of  process,  §  1064. 

Of  writ,  diligence  required,  §§  2667,  2669. 

Of  writ  of  mandate,  §  7098. 

Of  writ  of  prohibition,  §  7131. 

On  corporations,  §  3477. 

On  county,  city  or  town,  §  1067. 

On  non-resident,  §  895. 

Proof  of  service  of  notice,  §  893. 

Substituted,  §  1069. 

To  sustain  default,  §  1412. 

SERVICE— FORMa 

By  mail,  affidavit  of,  §  1085. 

By  publication,  affidavit  for,  §  1082. 

By  publication,  order  for,  §  1083. 

On  infant  or  insane,  affidavit  of,  §  3396. 

On  one  only  of  joint  debtors,  judgment  in  cases  of,  §§  3471,  3472. 

Of   summons,   admission   of,  §§  1098,   1099. 

Of  summons,  affidavit  of,  §  1097. 

Of  summons,  affidavit  of,  on  several  defendants,  §  1096. 

SERVICE  OF  SUMMONS  BY  PUBLICATION. 
Consecutive  Sections. 
When   permitted,  §  1073. 
Affidavit  for  order,  §  1074. 
Amendment  of  affidavit,  §  1075. 
Order   for  publication,  §  1076. 
Mailing  copy  to  defendant,  §  1077. 
Sufficiency  of  publication,  §  1078. 
Time    to   appear,  §  1079. 

Proof  of  publication — By  whom  made,  and  what  to  contain,  §  1080. 
Service  by  publication,  when  conclusive,  §  1081. 

SERVICE  OF  SUMMONS— FORMS. 
Consecutive  Sections. 

Affidavit  for  publication  of  summons,  §  1082. 
Order  for  publication  of  summons,  §  1083. 
Affidavit  of  publication,  §  1084. 
Affidavit  of  service  by  mail  of  summons  and  copy  of  complaint,  §  1085. 
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SEKVICSa 

Essential  allegations  on,  §  5155. 

Of  author,  action  on  account  of,  §  4456. 

Of  wife,  §5159. 

Public,  when  free,  §  5149. 

Ecndered  estates  by  attorneys,  §  5154. 

Rendered,  when  action  lies,  §  5158. 

Sufficiency  of  complaint  for,  §  4454. 

Work  and  labor,  §§  5147-5177.      See  Labor  Performed. 

SERVICES— FORMS. 

For  fixed  price,  complaint  for,  §  5178. 

Complaint  on  account  of,  §§  4471,  4472,  4474,  4475. 

Not  performed,  complaint  for  money  paid  for,  §  5069. 

SET-OFF  AND  COUNTERCIiAIM. 

Against  assigned  claims,  §  3289. 

Answer  or  demurrer  to,  §  643. 

Arising  on  contract,  §  638. 

Assignment  of  grounds  of,  §  629. 

Barred  by  not  pleading,  §  640. 

Based  on  tort,  when,  §  635. 

Cause  of  action  connected  with  subject  of  action  in  counterclaim,  §  634. 

Claim  must  be  existing  to  support  counterclaim,  §  628. 

Construction  of  statute  on,  §  637. 

Contract  versus  tort  liabilities,  §  636. 

Counterclaim,  §§  626-653. 

Counterclaim  and  cross-complaint  distinguished,  §  626. 

Counterclaim  and  cross-complaint,  several  defenses,  §  669« 

Demands   mutual,  §  630. 

Essential  features  of,  §  627, 

Grounds  of  counterclaim,  assignment  of,  §  629. 

Jurisdiction  of  the  court  on  counterclaim,  §  639. 

Must  be  existing  claim,  §  628. 

Must  be  pleaded  as  defense,  §§  549,  640. 

Not  allowed  in  action  on  bond,  §  4975. 

On  equitable  defenses,  when,  §  632. 

On  unliquidated  demands,  when,  §  631. 

Or  cross-complaint,  effect  of  not  naming  as  such,  §  642. 

Pleading  counterclaim,  form  of,  §  641. 

Pleading,  effect  of  not  naming  counterclaim,  §  642, 

Practice  in  New  Mexico,  §  5523. 

Same   transaction   defined,  §  633. 

"Subject  of  the  action"  defined,  §  634. 

Subject  of  the  action,  in  counterclaim,  defined,  §  634. 

To  judgment  in  action  on,  §§  5025,  5626. 

To  mechanic's  lien,  §  6076. 
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SET-OFF    AND    COUNTEECLAIM— FOEMSw 

Admission  of  counterclaim,  §  653. 

Against  factor  of  plaintiff,  §  647. 

Breach  of  warranty  set  up  in  counterclaim,  form  of,  §  649. 

By  executor,  §  3346. 

Counterclaim  and  defense  pleaded  together,  §  645. 

Defense  and  counterclaim  pleaded  together,  form  of,  S  645, 

Deficiency  of  goods,  §  652. 

Equitable,  for  specific  performance,  form  of,  §  650. 

For  breach  of  warranty,  §  651. 

For  breach  of  warranty,  form  of,  §  649. 

For  negligence  of  carrier,  form  of,  §  644. 

Form  of  demurrer  to,  §  374. 

In  another  action  pending,  §  648. 

Plaintiif' s  reply,  §  646. 

Pleading  several  defenses  and  a  counterclaim,  §§  677,  678. 

Reply  to,  §  646. 

Statement  admitting  counterclaim,  §  653. 

SETTING  ASIDE. 

Default  judgment,  grounds  for,  §  1425. 
Judgment  by  confession,  §  1467. 
Trustee's  sale,  how,  §  6124. 
Verdict,  §  1263. 

SETTING  ASIDE— FORMS. 

Default  and  permitting  answer,  order  for,  §  942. 

SETTLEMENT. 

Of  statement  on  appeal,  §§  1596-1600. 
Of  statement,  when  made,  §  1629. 

SETTIiEE. 
Complaint  in  ejectment  by,  §  6316. 

SEVERAL  CAUSES. 
Of  action  in  complaint  for  libel,  §  3937. 

SEVERAL  DEFENSES 
In  General. 

To  actions  on  account,  §  4463. 
Cross-complaint  and  counterclaim,  §  666, 
In  ejectment,  §  6405. 
Joinder  of,  §§  663-678. 

Consecutive  Sections. 
Demurrer  and  answer,  §  663. 
Objections,  how  taken,  §  664. 
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SEVERAL  DEFENSES  (Continued). 
What  answer  waives,  §  6&5. 
Cross-complaint  and  counterclaim,  §  666. 
In  an  action  for  conversion,  §  667. 
Commencement  and  conclusion,  §  668. 
Each  defense  must  be  complete,  §  669. 
Joint  answer,  §  670. 
Must  be  consistent,  §  671. 
Inconsistent  defenses,  §  672. 
Prayer  in  answer,  §  673. 
Separate  answer,  §  674. 
Several  defenses,  §  675. 

SEVERAL  DEFENSES— FORMS. 

Answer  in  ejectment  containing,  §  6444. 
In  general,  §§  676-678. 

SEVERANCE. 
Of  house  from  mortgaged  premises,  §  5877. 

SEWER. 

Construction  enjoined,  §  2957. 

SHAM  ANSWER. 

Defined,  §  826. 

Stricken  out,  §  828. 

To  complaint  on  promissory  note,  §  5492. 

When  stricken  out,  §  822 

SHAM   ANSWER^FORMS, 
Order  striking  out,  §  949. 

SHAM  DEFENSES. 
How  tested,  §  827. 

SHAM  DENIAL. 
See  Denial. 

SHAM  MATTER. 
Stricken  from  pleadings,  §  817. 

SHARES  OF  STOCK. 
Attachment  of,  §  2635. 

SHERIFFS. 

Action  bond  of  indemnity  to,  §§  4880,  4881. 

Attachment  against,  §  2622. 

Attachment  of  property  in  hands  of,  §  2630. 

Bond,  actions  on,  §§  4911-4916,  4926-49r,4. 

Bond,  averments  in  action  on,  for  non-payment  of  money,  §  4940. 
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SHERIFFS  (Continued). 

Bond,  in  sale  of  homestead,  §  4926. 

Bond  in  trespass,  action  on,  §  4947, 

Bond,  liability  of  sureties,  §§  3441,  3442. 

Breach  of  duty  of,  §  3407. 

Certificate,  amendment  of,  §  1088. 

Deed,  on  execution  sale,  §  2071. 

Deed,  title  by,  §§  6332,  6334. 

Diligence  of,  in  serving  writ,  §§  2667,  2669. 

Effect  of  service  of  summons  by,  §  1059. 

Excuse  of,  what  permitted,  §  3436. 

Fees,  payment  of  before  release  of  property,  §  2717. 

Levy,  damages  on,  averment  of,  §  3409. 

Liability  as  bail,  §  3438. 

Liability  for  moneys  collected,  §§  3418,  3421. 

Liability  for  property  taken  under  execution,  §S  3416|  84iy» 

Liability  for  refusal  to  make  deed,  §  3411. 

Liability  in  replevin,  §§  2542,  3412. 

Liability  for  escape,  §  3429. 

Liability  for  neglect  to  make  arrest,  §  3405. 

Liability  for  selling  homestead,  §  3413. 

Making  wrong  levy,  §§  3403,  3404. 

Measure  of  damages  from,  §  3427. 

Misjoinder  of  actions  against,  demurrer  for,  §  294. 

Neglect  to  return  execution,  action  for,  §  3414. 

Negligence  of,  §  4257. 

Return,  conclusive  against  himself  and  sureties,  §  4929. 

Return  of  service  of  summons,  §  1086. 

Return,  presumptions  as  to,  §§  1090,  1093. 

Return  to  writ  of  execution,  §§  2036,  2037. 

Title,  quieting,  §  6212. 

When  liable  to  garnishment,  §  2757. 

SHERIFFS— FORMS. 
Answer  of  in  conversion,  justifying  taking,  §  4151. 
Complaint  against  for  escape,  §  3452. 
Complaint  against,  for  failure  to  levy,  §§  2116,  3445. 
Complaint  against  for  failure  to  pay  over  money,  §  3347. 
Complaint  against  for  false  return,  §§  3448-3450. 
Complaint  against  for  neglecting  to  return  execution,  §  211S. 
Complaint  against,  for  neglect  to  return  execution,  §  3446. 
Complaint  against  for  seizing  vessel,  §  3451. 
Indemnity  bond  to,  §  2815. 
Indorsement  on  writ  of  attachment,  §  2801. 
Report  of  sale  under  chattel  mortgage,  §  6005. 
Requisition  to  sheriff  in  replevin,  §  2595. 
Return  on  summons,  §  1094. 
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SHIPPING. 
Charter-parties — Consecutive  Sections. 

Charter-party  defined,  §  5664. 

Measure  of  damages,  §  5665. 

Demurrage,  damages  for,  §  5666. 

Distinction  between  contracts  of  hiring  and  aflfreightment,  §  5667. 

Duties  of  master,  §  5668. 

Interpretation  of  contract,  §  5669. 

Mode  of  stowage,  §  5670. 

Lay  days,  §  5671. 

Liability  of  charterer,  §  5672. 

Negligence,  liability  for,  §  5673. 

Owner  for  voyage,  §  5674. 

Power  of  master,  §  5675. 

Refusal  to  overload,  §  5676. 

Repairs  of  vessel,  §  5677. 

Rescission,  §  5678. 

Assignment  of  contract  of  charter-party,  §  5679. 

Running  days,  §  5680. 

Assent  of  charterer,  §  5681. 

Deviation,  §  5682. 

Negative  allegation,  §  5683. 

Allegation  of  a  charter,  §  5684. 

Lien  for  freight,  §  5685. 

Sale  of  cargo, §  5686. 

Detention  occasioned  by  misconduct,  §  5687. 

Mortgage  of  vessel,  §  5688. 

Charter-parties — ^Forms. 

Complaint  of  owner  against  freighter  for  not  loading,  §  5689. 

Demurrage,  allegation  for,  §  5690. 

Complaint  of   charterer   against   owner,  for   deviation  from    contract,   and 

abandonment  of  voyage,  §  5691. 
Complaint  of  shipowner  against  charterer  for  freight,  §  5692. 
Allegation  against  assignee  of  cargo,  §  5693. 

SIDEWALK. 
Injury  from,  who  liable,  §§  4200-4202. 

SIDEWALK— FORMS. 
Defective,  complaints  for  injury  from,  §§  4221,  4224,  4225. 

SIGHT  NOTE— FORMS. 
Allegation  of,  §  5534. 

SIGN— FORMS. 
Enjoining  infringement  of,  §  306L  ' 
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SIGNATUBE. 

By  agent,  §  5256. 

Denial  of  under  oath,  §  907. 

Of  attorney  at  bar,  judicial  notice  of  taken  by  court,  S  1108. 

To  deposition  necessary,  §  2227. 

SIGNATURE— FOEMS. 
To  note,  denial  of  genuineness,  §  5581. 

SINai£  CAUSE  OF  ACTION. 

Not  divisible,  §  218. 
What  constitutes,  §  211. 

SITUS. 
Of  mortgaged  property,  §  5853. 
Of  personal  property  for  taxation,  §  6773. 

SKILL. 
Implied  warranty  at  to,  §  4663. 

SKILL— FORMS. 
In  repair,  complaint  for  lack  of,  §  4326. 

SLANDER. 

See  Libel  and  Slander. 
And  assault,  §  3787. 
Defined,  §§  3909,  3920. 
General  denial  of,  §  3975. 
Improper  allegations  of,  §§  3950,  3951. 
In  foreign  language,  §  3949. 
Joint  defendants,  §  3908. 

.Jurisdiction  not  governed  by  place  of  speaking,  §§  3944,  3046. 
Language  partly  so,  §  3945. 
Of  title,  defenses,  §  3971. 
Of  title,  defined,  §§  3969,  3970. 
Upon  business,  §§  3955-3961. 
Words  must  be  spoken  in  presence  of  others,  §§  3941,  3947. 

SLANDEEr— FORMS. 
Of  title,  answer,  §  4007. 

SLAUGHTER-HOUSE. 
Enjoining,  §  2916. 

SLAUGHTEEr-HOUSE— FORMSc 
Nuisance,  enjoining,  §  304S. 

SOAP   FACTORY— FORMa 

As  nuisance,  complaint  to  abate,  §  4416. 


INDEX.  ^87 


SOLE  TEADERS. 

See  Husband  and  Wif«. 
AHegatione  of,  f  3572. 
Definition  and  presumptions  as  to,  S  3571. 
Liability  of  for  rents,  §  3558. 
Petition  to  become,  §  3575. 

SOLE  TBADESS— FOBM& 
Complaint  against,  §§  3585,  35S6. 

SOUNDNESS. 
Warrantj  of,  f  4G85. 

SPANISH   GEANT. 
Tax  on,  §  6772. 

SPECIAL  ADMINISTRATOR. 

See  Executors  and  Administratora. 


Same  as  plea,  1 459. 


SPECIAL  ANSWER. 

SPECIAL    APPEARANCE. 

See  Appearance. 


SPECIAL  CONTRACT. 
Limiting  liability  of  carrier,  §  3242. 

SPECIAL   CONTRACT— FORMS. 
Pleaded  in  defense  in  bailment,  §  3205. 

SPECIAL  DAMAGI^ 

See  Damages. 
For  breach  of  warranty,  specially  pleaded,  §  4687. 
From  death,  §  4196. 
From  nuisance,  §  4370. 
In  conversion,  §  4094. 
In  false  imprisonment,  §  3850. 
Must  be  alleged,  libel,  §§  3921,  3922,  3038. 
On  breach  of  covenant,  §  5782. 
Pleading,  §  4155. 

SPECIAL  DAMAGES— FORM& 
Allegation  of,  §  5811. 
Complaint  for  on  assault  and  battery,  §  3822. 

SPECIAL  DEFENSES. 

New  matter  must  be  pleadea,  §§  457,  468. 
On  insurance  contracts,  §  4793. 
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SPECIAL  DEMUEEEIL 

See  Demurrer. 

SFECIAIi  DENIAL— FORIklS. 

In  reply,  §  765. 

Of  part  performance,  §  447. 

SPECIAL  EXCEPTIONS. 
When  necessary,  {  1352. 

SPECIAL  FINDINGS. 
Of  fact,  §  1171. 
Prevail  over  general,  §  1179. 


Who  is,  §  5493. 
Defined,  §  1129. 


SPECIAL  INDORSEE. 
SPECIAL  ISSUES. 


SPECIAL  PLEAS. 
See  Answer. 
Consecutive  Sections. 

Effect  of,  §  464. 

Defense  of  accord  and  satisfaction,  §  477. 

The  same — When  allowed,  §  478. 

Another  action  pending — Foreign  suits,  §  479. 

The  same — Identity  of  cause  and  parties,  §  480. 

The  same — What  must  be  shown,  §  481. 

Equitable  defense,  and  how  pleaded,  §  482. 

Answer — Variance,  §  483. 

Another  action — When  defense  does  and  does  not  lie,  §  484. 

Award — Performance,  §  485. 

Bankruptcy — Essential  averments,  §  486. 

The  same — Presentation  of  papers — Voluntary  assignment,  S  487. 

Compromise — Pleadings,  §  488. 

Debt  not  due,  §  489. 

Abatement — When  does  not  abate,  §  490. 

Abatement — Death  of  sole  plaintiff,  §  491. 

Abatement — Death  of  sole  defendant,  §  492. 

Abatement — Death  of  one  of  several  defendants,  §  493. 

Abatement — Death  of  husband,  §  494. 

Abatement — Death  of  wife,  §  495. 

Abatement — Death  of  appellant,  §  496. 

Abatement — Death  before  trial,  §  497. 

Abatement — Death  before  argument,  §  498. 

Abatement — Death  after  verdict,  §  499. 

Abatement — Death  before  or  after  judgment,  §  500. 

Death  pending  supplementary  proceedings,  §  SOL 

Death  of  party  in  equitable  actions,  §  502. 

Abatement — Party  civilly  dead,  §  503. 
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SPECIAL  PLEAS  (Continued). 
Abatement — Suggestion  of  death,  §  504. 
Substitution  of  party  and  revivor,  §  505, 
Duress,  what  amounts  to,  §  506. 
Dismissal  of  suit,  §  507. 
Former  judgment,  §  508. 

Former  judgment — Essential  allegations,  §  509. 
Former  judgment — Parties,  §  510. 
Foreign  adjudication — Essential  allegations,  §  511, 
Former  judgment — Offer  of  testimony  in,  §  512. 
Former  judgment — When  a  bar,  §  513. 
Former  judgment — When  not  a  bar,  §  514. 
Former  judgment — "V^Tien  an  estoppel,  §  515, 
Fraudulent  misrepresentations,  §  516. 
Fraud — Essential  allegations,  §  517. 
Wife  as  plaintiff — Effect  of  divorce,  §'518. 
Marriage,  §  519. 
Arbitration  and  award,  §  520. 
Wife's  separate  estate,  §  521. 
Husband  and  wife — Impotence,  §  522, 
The  same — Promissory  note,  §  523. 
Misjoinder  of  parties,  §  524. 
Misnomer  must  be  pleaded,  §  525. 
Xon-joinder,  §  526. 
Tenants  in  common,  §  527. 
Jointly  liable,  §  528. 

Payment — How  and  when  must  be  pleaded,  §  529. 
Payment  by  note,  §  530. 

Payment — Acceptance  of  negotiable  paper — Check,  §  531* 
Eelease — How  pleaded,  and  effect  of,  §  532. 
Statute  of  frauds,  §  533. 
Ultra  vires,  §  534. 
Limitations  of  action,  §  535. 
Statute  of  limitations,  §  536. 
Limitations — Construction  of  answer,  §  537. 
Statute  of  limitations — ^Construed,  §  538. 
Limitations — Essential  allegations,  §  539. 
Limitations — Statutes  of  different  states,  §  540, 
Limitations — Suspension  of  remedy,  §  541. 
When  action  commenced,  §  542. 
When  cause  of  action  accrues,  §  543. 
Statute  of  limitations — Continued,  §  544. 
Tender — How  made,  and  effect  of,  §  545. 
Tender — Issue  joined,  §  546. 
Real  party  in  interest — Allegations,  §  547, 
Assignees — Substitution  of,  §  548. 
Set-off,  §  549. 

Consolidated  corporation,  §  550. 
P.  P.  F.,  Vol.  IV— 269 
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SPECIAIi  PLEAS  (Continued). 

Incorporation,  denial  of,  §  551. 

Municipal  corporations,  §  552. 

Dissolution  of  corporation,  §  553, 

Corporations — Estoppel,  §  554. 

Estoppel — How  pleaded,  §  555. 

Corporations — Stockholder's  answer,  §  558. 

Non-joinder  of  stockholders,  §  557. 

Failure  of  consideration — Essential  and  sufficient  allegations,  |  558» 

Jurisdiction — Essential  allegations,  §  559. 

Jurisdiction — Allegations,  effect  of,  §  560. 

SPECIAL  PROCEEDINGS. 
Defined,  §  5. 

Distinguished  from  "ordinary"  proceedings.  §  3. 
Necessity  for  strict  conformity  to  statute,  §  5. 


A»  surplusage,  §  732. 
In  general,  §  412. 
In  general,  §  1268. 
General  form,  §  1284. 


SPECIAL  REPLICATION. 

SPECIAL  TRAVERSE. 

SPECIAL  VERDICT. 

SPECIAL  VERDICT— FORMa 

SPECIFIC  PERFORMANCE 


In  GeneraL 

Averment  of  tender,  §§  6963,  6964. 

Award,  §  6923. 

Burden  of  proof,  §  6990. 

Decree  of,  §  6992. 

Denied,  contract  uncertain,  §  6960. 

Effect  of  delay,  §  6967. 

Essential  allegations,  §  6979. 

For  minor  heirs,  §  6945. 

General  demurrer  in  suit  for,  §  352. 

Good  title  sufficient,  §  6969. 

Intervention  in,  §  693. 

Joinder  of  causes  in,  §  212. 

Jurisdiction  in,  §  6940. 

Limitations  on  actions  in,  §  6942. 

Of  conditional  contract,  §  6924. 

Or  damages  on  contracts  to  sell  realty,  §§  5713-5753. 

Parties  in,  §§  6968-6950. 

Pleadings  in,  §§  6951-6959. 

Title  imperfect,  §  6939. 
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SPECIFIC  PERFORMANCE  (Continued). 
What  can  and  cannot  be  enforced,  §§  6973,  6974> 
When  action  lies,  §  6980. 
When  relief  granted,  §  6961. 
Who  cannot  be  compelled,  §  6975. 
Who  cannot  have,  §  6976. 

Consecutive  Sectiona. 

Adequate  relief — Presumptions,  §  6922. 

Award — When  specifically  enforced,  §  6923. 

Conditional  contract,  §  6924, 

Conditions  precedent,  §  6925. 

Contract  must  be  certain,  §  6926. 

Contract  must  be  complete,  §  6927. 

Contract  must  be  mutual,  §  6928. 

Contract  must  be  reasonable,  §  6929. 

Contract  to  release  mortgage,  §  6930. 

Contract  to  transfer  stock,  §  6931. 

Construction  of  contracts — Time,  §  6932. 

Covenant  to  renew,  §  6933. 

Demand,  §  6934. 

Departure  from  contract,  §  6935. 

Grantor  to  prepare  deed,  §  6936. 

Gold  and  silver  coin,  §  6937. 

Imposing  terms,  §  6938. 

Inability  to  make  title,  §  6939. 

Jurisdiction,  §  6940. 

Land  subject  to  trust,  §  6941. 

Limitations,  §  6942. 

Liquidation  of  damages  not  a  bar,  §  6943. 

Memorandum  must  be  in  writing,  §  6944. 

Minor  heirs,  §  6945. 

Parol  contract,  when  enforceable,  §  6946. 

Performance — Offer  of,  when  must  be  shown,  §  6947. 

Parties,  §  6948. 

Parties — Husband  and  wife,  §  6949. 

Parties — Partners,  §  6950. 

Pleading,  what  must  contain,  §  6951. 

The  same — Continued,  §  6952. 

The  same — Joinder  of  causes  of  action,  §  6953. 

Compelling  conveyance  of  legal  title,  §  6954. 

The  complaint,  §  6955. 

Complaint  to  compel  reconveyance — Averments.  §  6956. 

Memorandum  of  contract — Mutual  mistake,  §  6957. 

Failure  of  proof,  §  6958. 

Cross-complaint,  §  6959. 

Uncertainty  of  terms,  §  6960. 

Relief — When  granted — Nature  of,  S  6961. 

Bents  and  profits,  §  6962. 
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SPECmO  PERFOEMANCE  (Continued). 

Tender,  §  6963. 

Tender — Objections  to,  §  G964. 

Time  of  performance,  §  6965. 

Time,  when  of  the  essence  of  the  contract,  §  6964L 

Time— Effect  of  delay,  §  6967. 

Time,  when  a  bar,  §  6968. 

Title,  §  6969. 

Valid  tender  of  purchase  money,  6970. 

Parties — Vendor  and  vendee  as  trustees,  §  6971. 

Verbal  contract  to  give  lease,  §  6972. 

What  contract  may  be  enforced,  §  6973. 

What  cannot  be  specifically  enforced,  §  6974. 

What  parties  cannot  be  compelled  to  perform,  §  697S. 

Who  cannot  have  specific  performance,  §  6976. 

When  action  can  be  maintained,  §  6977. 

Performance  and  damages,  §  6978. 

Complaint — Essential  allegations,  §  6979. 

Action,  when  lies — Averments,  §  6980. 

Part  performance — Plaintiff's  title,  §  6981. 

Eescission  and  offer  to  restore,  §  6982. 

Defense — Increased  value,  §  6983. 

Insurance  policy,  §  6984. 

Statute  of  frauds,  §  6985. 

Marriage,  §  6986. 

Objection  to  deed,  §  6987. 

Reconveyance  of  property,  §  6988. 

Defense  of  impracticability,  §  6989. 

Proof,  §  6990. 

Discretion  of  the  court,  §  6991. 

Decree,  §  6992. 

SPECIFIC  PERFORMANCE— FOEIttS. 

Alleging  deficiency  of  land,  §  6997. 
Alleging  incumbrance,  §  6998. 
As  counterclaim,  §  7012. 
Complaint  against  estate  of  vendor,  §  6995. 
Complaint  by  vendee,  §§  6993,  6994. 
Complaint  for,  several  claims,  §  7002. 
Complaint,  where  money  lay  idle,  §  6996. 
Denied,  judgment,  §  7016. 
Forms  in,  §§  6993-7019. 

Interlocutory   decree,  denying,  but  retaining  action  for  recoveiy  of  dam- 
ages, §  1397. 
Judgment  for,  §§  1396,   7015. 
Lis  pendens  in,  §§  1115,  7013. 
Of  agreement  to  lease,  complaint  for,  §  7005. 
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SPECIPIO  PERFORMANCE— FORMS  (Continued). 
Of  exchange  of  properties,  complaint  on,  §  6999.  , 

Of  sales  of  realty,  complaints  for  damages,  §§  5744r-5752. 
Order  of  reference  in,  §  7014. 

Consecutive  Sections.  -,  v 

Complaint  by  purchaser  against  yendor,  §  6993. 

The  same — Short  form,  §  6994. 

Complaint  by  purchaser  against  executor  or  administrator  of  vendor,  §  6995. 

Complaint — Where  money  lay  idle,  §  6996. 

Allegation  where  there  is  deficiency  of  land,  §  6997. 

Allegation  where  there  is  outstanding  incumbrance,  §  6998. 

Complaint — On  an  exchange  of  property,  §  6999. 

Complaint — Vendor  against  purchaser,  §  7000. 

Complaint  against  railroad  company  for  specific  performance  of  agreement  to 
construct  farm-crossing,  and  for  damages,  §  7001. 

Complaint  by  purchaser  against  vendor,  claiming  interest  on  purchase  money 
which  has  lain  idle,  and  deduction  for  deficiency  and  for  outstanding  in- 
cumbrance, §  7002. 

Complaint  by  vendee  against  vendor  to  enforce  oral  contract  of  sale  when  con- 
tract has  been  so  far  performed  as  to  take  case  out  of  statute  of  frauds, 
§  7003. 

Complaint  by  creditor,  for  performance  of  agreement  to  give  a  chattel  mort- 
gage, §  7004. 

Complaint  by  lessee  for  specific  performance  of  agreement  to  lease  real  estate, 
§  7005. 

Denials,  §  7006. 

Denial  of  readiness  to  convey,  §  7007. 

Performance,  §  7008. 

Denial  of  part  performance,  §  7009. 

A  demand  after  the  plaintiff's  tender,  §  7010. 

Rescission  of  contract,  §  7011. 

Equitable  counterclaim  for  specific  performance,  §  7012. 

Lis  pendens,  in  action  for  specific  performance,  §  7013. 

Order  of  reference  to  take  testimony  as  to  value  of  use  and  occupation  in 
action  for  specific  performance,  §  7014. 

Judgment  for  specific  performance  of  land  contract  against  vendor,  §  7015. 

Interlocutory  judgment  denying  specific  performance  but  retaining  action  for 
recovery  of  damages,  §  7016. 

Judgment  allowing  plaintiff  to  redeem,  §  7017. 

Affidavit  by  defendant  of  non-payment  of  redemption  money,  §  7018. 

Final  order  of  dismissal  because  of  non-payment  of  redemption  moneys,  §  7019. 

SPECIFICATION  OF  ERRORS. 
In  general,  §  1620. 
In  brief,  §  1872. 

SPECIFICATION  OF  PARTIOUI^AES. 
Of  error,  on  motion  for  new  trial,  §  1595. 
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SPELLING. 

Errors  in,  not  vital  to  pleading,  §  93. 

SPLITTING  CAUSE  OF  ACTION. 
See  Action. 
General  rule,  §  218. 

SPOUSE. 

See  Husband  and  Wife. 

SPRING  WATER. 
Obstruction  of,  enjoined,  §  2912. 

STALE  TRUST. 

Not  enforceable  in  creditor's  suit,  §  2193, 

STARE  DECISIS. 
As  law  of  case,  §  1520. 
In  ejectment,  §  6379. 

STATE. 

•Judicial  notice  of  divisions  of,  §  680. 

Want  of  capacity  of  to  sue,  raised  by  demurrer,  when,  §  2n. 

STATEMENT. 
As  bill  of  exceptions,  §  1825. 

For  confession  of  judgment,  insuflScient,  §§  1462,  1469. 
Joinder  of  causes,  each  to  be  stated  complete,  §  200. 
Of  account  on  mechanic's  lien,  §  6071. 
Of  case,  opening,  §  1232. 
Of  case  to  jury,  §  1204. 
Of  cause  of  action,  §  186. 
Of  causes  separately,  §  193. 
Of  ground  of  appeal,  in  transcript,  §  1860. 
On  appeal,  §§  1803-1822. 
On  appeal,  correcting,  §  1814. 

On  appeal  from  justice  court,  when  necessary,  §  1972. 
On  appeal,  how  authenticated,  §  1628. 
On  appeal,  notice  of  time  for  settlement  of,  §  1625. 
On  appeal,  preparation  of,  §  1804. 
On  appeal,  settlement  of,  §§  1596-1600. 
On  appeal,  useless  matter  excluded,  §  1626. 
On  appeal,  what  to  contain,  §  1806. 
On  appeal,  when  stricken  from  files,  §  1646. 
On  motion  for  new  trial,  amendments  to,  §  1623. 
On  motion  for  new  trial,  certificate  of,  §  1624. 
On  motion  for  new  trial,  contents  of,  §§  1594.  1595. 
On  motion  for  new  trial,  engrossment  of,  §  1627. 
On  motion  for  new  trial,  filing  of,  §  1599. 
On  motion  for  new  trial,  time  to  prepare,  §  1593. 
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STATEMENT  (Continued). 

Ou  motion  for  new  trial,  when  necessary,  §  1590. 

Separate,  in  findings,  §  1181. 

Sufficient  in  findings,  §  1182. 

When  settled,  §  1629. 

STATEMENT— FOEMS. 

Confession  of  judgment,  §  1473. 
Notice  of  settlement  of,  §  1666. 
On  motion  for  new  trial,  §  1665. 
On  motion  enjoining  waste,  §  3063. 

STATEMENT  OF  FACTS. 

Mode  of  stating  facts,  §  88. 
By  direct  averment,  §  89. 

STATE  OFFICERS. 

Mandamus  against,  §  7075. 

STATING  ACCOUNTS. 
See  Accounts. 
In  general,  §§  4449,  4450. 
On  mechanic's  lien,  §  6071. 

STATUTE  OF  FEAUDS. 

Acceptance  necessary,  §  4591. 

As  defense,  must  be  pleaded,  §  533. 

As  to  marriage  promise,  §  5702. 

Contract  in  writing,  assumed  to  be  when  required  by  statute  of  frauds,  §  322. 

Defense  of,  §  533. 

Defense  of  raised  by  demurrer,  when,  §  322. 

Memorandum  necessary,  §  6944. 

Promise  for  benefit  of  third  person,  parties  to  suit  on,  §  14. 

Sales  of  chattels,  §  4585. 

Specific  performance,  §  6985. 

STATUTE  OF  FRAUDS— FORMS. 

Contract  void  under,  complaint  to  recover  money  paid,  §  5071. 

Debt  of  another,  answer  on,  §  597. 

Marriage  contract,  form  of  answer,  §  598. 

Pleading  agreement  not  to  be  performed  within  one  year,  §  596. 

Set  up  in  answer,  form,  §§  594,  595. 

To  answer  for  debt  of  another,  §  597. 

STATUTE  OF  LIMITATIONa 

Accrual  of  cause,  §§  543,  544. 
Actions  by  and  against  insane,  §  3378. 
Actions  for  breach  of  marriage  promise,  §  5703, 
Actions  in  forcible  entry  and  detainer,  §  6469. 
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STATUTE  OF  LIMITATIONS  (Continued). 

Action  on  account,  §  4464. 

Actions  on  judgments,  §  5597. 

Actions  on  penalties,  §  5033. 

Action  on  street  assessment  lien,  §  6088. 

Applied  to  infants,  §  3365. 

As  defense  must  be  pleaded,  §  535. 

Conversion,  §  4120. 

Divorce,  §§  3635,  3669, 

Effect  on  debt,  §§  5251,  5252. 

Ejectment,  §§  6392,  6424,  6425. 

Ejectment,  construction  and  pleading  of,  §§  6424,  6425. 

Essential  allegations  in  pleading,  §  539. 

Foreclosure  of  lien  for  labor  and  material,  §  6048. 

Foreclosure  of  mortgages  on  real  property,  |§  5878-5880,  5920. 

Foreclosure  on  pledged  property,  §  6018. 

Fraud,  §  6870. 

Guaranty,  §  4711. 

How  pleaded,  §  5632. 

Money  loaned,  §  5079. 

Money  had,  §  5046. 

Must  be  raised  in  trial  court,  §  1892. 

New  promise  as  question  for  court,  §  1126. 

Nuisance,  §§  4334,  4335. 

Of  different  states,  §  540. 

Of  foreign  states,  effect  of  on  judgments,  §  5616. 

On  attachment  bond,  §  2738. 

Partition,  §  6131. 

Pleading  new  promise,  §  5383. 

Pleading,  in  action  for  goods  solcl,  §  4548. 

Quieting  title  actions,  §§  6219,  6250. 

Reply  to  plea  of,  §  744. 

Running  against  United   States  patent,  ejectment,  §  6423. 

Specific  performance,  §  6942. 

Suspension  of  remedy,  §  541. 

Tax  title  suits,  §  6794. 

Waste,  §  6629. 

When  defense  of  may  be  raised  by  demurrer,  §  323. 

When  must  be  pleaded,  §  544. 

When  time  begins  to  run,  §  544. 

Who  may  plead  in  foreclosure,  §  5920. 

STATUTE  or  LIMITATIONS— rOEMS. 
Answer  in  qnJet  title,  pleading,  §  6263. 
Answer  setting  up  foreign  statute,  §  602. 
Defense  of,  form,  §§  600,  601. 
Demurrer  based  on,  §  364. 
Set  up  in  reply,  §  767. 
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STATUTE& 

Actions  on,  §§  563(^-5632. 

As  to  lis  pendens,  §  1105. 

Construed  as  to  amendments,  5  811. 

How  pleaded,  §§  5630,  5631. 

How  proved,  §  5029. 

Printed,  as  evidence,  §  2286. 

Reference  to,  in  pleading,  §§  5026-5028. 

Subsequent  governs,  §  6073. 

STATUTORY  FORECLOSXmEa 

In  general,  §  5014. 

STATUTOKT  PENALTIES. 

Actions  on,  §§  5009-5034. 

For  making  false  return,  §  3424. 

Complaints  on,  §§  5034^5038. 

STATUTORT  PLEADINQ. 
Pleading  of,  §  6545. 

STAY  OF  EXECUTION. 
In  general,  §  2039. 
Amount  of  appeal  bond  for,  §  1772. 
In  action  for  possession  of  leased  premises,  §  6519. 

STAY  OF  EXECUTION— FORMS. 
Bond  for  in  certiorari,  §  2022. 
Bond  on,  §  2108. 

STAY  OF  PROCEEDINGS. 
B7  certiorari,  §  2010. 

By  giving  notice  of  intention  to  move  for  new  trial,  §  1559. 
By  injunction  writ,  when,  §§  2873-2881. 

None  by  statute,  by  virtue  of  motion  for  new  trial,  §§  1635,  1638. 
On  appeal,  §§  1750,   1787. 

On  appeal  to  United  States  supreme  court,  §  1958. 
Pending  determination  of  another  action.     See  Action. 

STEAMBOAT  EXPLOSION— FORMS. 

Complaint  for  injury  from,  §  4241. 

STEAM  TUGS. 
In  general,  §  3235. 

STIPULATION. 

Extending  time,  §  866. 

For  continuance,  §  1140. 

¥oT  verdict,  §  1269. 

In  transcript  on  appeal,  §  1862. 

Not  supporting  findings,  §  1168. 
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STIPULATION  (Continued). 

Of  case,  findings  not  necessary,  §  1169. 

On  appeal,  effect  of,  §  1769. 

On  appeal,  waiver  of  error,  §  1820. 

Submitting  case  on  non-suit,  §  1491. 

STIPULATION— FORMS. 

Extending  time  for  arbitration,  §  2333. 

To  admit  writings  in  evidence,  §  1145. 

To  continue  action  in  name  of  new  corporation,  §  3533. 

To  refer  action,  §  1321. 

To  take  deposition,  §  2264. 

To  transcript  on  appeal,  §  1865. 

Waiving  jury  trial,  §  1188. 

STOCK. 
Contract  to  transfer,  enforcement  of,  §  6931. 
Injury  by  cars  or  defective  fences,  §  4274. 
Of  corporation,  sale  of  enjoined,  when,  §  2863. 
Shares,  attachment  of,  §  2635. 
Subscriptions,  actions  on,  averments,  §§  3489,  3490. 

STOCK— FORMS. 

Complaint  for  care  of,  §  5188. 

Complaint  for  chasing,  §  4314. 

Complaints  for  injury  to,  §§  4311,  4314,  4317. 

Complaint  for  refusing  to  transport,  §  3252. 

Subscription,  complaint  by  corporation,  on,  §  3522. 

Transfer,  enjoining,  §  3038. 

STOCK  ASSESSMENT— FORMS. 

Complaint  by  corporation,  §  3521. 

STOCK  AT  LARGE. 

Killed  by  train,  §  4164. 

STOCKHOLDERS. 
Enjoined,  when,  §  2864. 
rinding  as  to  being,  §  1174. 
Liability,  §§  3512,  3515. 
When  may  sue  for  corporation,  §  3516. 
Who  are,  §  3514. 

STOCKHOLDERS— FORMS. 

Complaint  against  by  creditor,  §§  3530,  3531. 

Enforcement  of  assessments  on,  §§  3487,  3488. 

Suing  for  corporation,  directors  refusing,  complaint  by,  §  ZSZi. 

STOLEN  BAGGAGE— FORMS. 
Complaint  agaioat  innkeeper  for,  §  3190. 
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STOPPAGE  IN  TRANSITU. 
"Right  of  seller,  §  4586. 

STREET  ASSESSMENT. 

Decree  of  foreclosure  on,  §  6102. 
Estoppel  of  property  owner,  how,  §  6098. 
Lien,  limitation  of  action  upon,  §  6088. 
Lien,  parties  to  foreclosure  of,  §  6089. 
Lien,  sale  under  enjoined,  when,  §  6100. 
Priority  of  lien  for,  §  6086. 
Warrant,  §  6093. 

Foreclosure  of. 

Priority  of  lien,  §  6086. 

Labor  lien,  §  6087. 

Continuance  of  the  lien—- Limitatione,  §  6088. 

Parties,  §  6089. 

Complaint,  §  6090. 

Foreclosure  of  street  assessment — Collateral  attack,  §  6091. 

Pleading  judgment,  §  6092. 

Warrant,  §  6093. 

Demand  on  warrant,  §  6094. 

Bond  of  contractor,  §  6095. 

Foreclosure  of  street  assessment — Answer,  §  6096. 

Payment  of  part,  §  6097. 

Estoppel,  §  6098. 

Contract  void  for  want  of  labor  clause,  §  6099. 

Restraining  sale,  §  6100. 

Burden  of  proof,  §  6101. 

Decree,  §  6102. 

Sale  under  foreclosure,  §  6103. 

Title  acquired,  §  6104. 

Foreclosure .  of — ^Forms. 

Complaint  in  action  on  street  assessment — ^TTnder  California  statute,  §  6105. 

Complaint  in  foreclosure  of  street-assessment  lien  under  Vrooman  act,  i  6106. 

STREET-CAR  COMPANY— FORMS. 
Complaint  by  infant  against,  §  3369. 

STREET  CONSTRUCTION. 
Enjoined,  §  2958. 

STREET  CONTRACTORS. 
Liability  for  negligence,  S  4208. 

STREET& 
Franchises  versus  ways  in,  §  7024. 
Grade,  change  enjoined,  §  2895. 
Injunction*  u  to,  §§  2894-2899. 
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STREETS  (Continued). 

Obstructing,  nuisance,  §  4365. 

Railroad,  as  nuisance,  §  4348. 

Set-oflf  in  partition,  §  6153. 

Use  by  railroad  enjoined,  when,  §  2890. 

Work,  bond  of  contractor,  §  6095. 

Work,  contract  void  for  want  of  labor  clause,  §  6099. 

STREETS— FORMS. 

Damming  up  and  flowing  water  onto  plaintiff's  land,  complaint,  S  4322. 

Defective,  complaints  for  injury  from,  §§  4220—4227. 

Defective,  injury  from,  allegations  as  to,  §§  4200-4206. 

Insecure,  complaint  against  contractor  for  damages  to  vehicle,  §  4309. 

Railway  company,  complaint  by  infant,  against,  §  4233. 

Railway,  franchise  of,  complaint  to  vacate,  §  7058. 

STRICT  FORECLOSXJKB. 
When,  §  6116. 

STRIKING   OUT. 

Allegations  anticipating  defense,  §  235. 

Answers  in  deposition,  §  2257. 

Bill  of  exceptions  from  files,  §  1836. 

Brief  on  appeal,  §  1873. 

Cross-complaint,  effect  of,  §  657. 

Demurrer  or  motion  to  strike  out,  which,  §§  243,  244. 

Denials,  §  419. 

Parties,  §  838. 

Proceedings  on  motion  to,  §  825. 

Statement  in  motion  to  strike,  §  814. 

Statement  in  motion  to  strike  out,  §  819. 

What  may  be  stricken,  §  817. 

STRIKING  OUT— FORMa 

Answer,  motion  to,  §  946. 

Irrelevant  matter,  notice  of  motion  to,  §  845. 

Notice  of  motion  to,  §  950. 

Sham  answer,  order,  §  949. 

SUBOONTRACTOE. 
Complaint  by,  §  6040. 

SUBMISSION  TO  ARBITRATION. 
See  Arbitration  and  Award. 
In  general,  §§  4507,  4508. 

SUBMITTING  CONTROVERST  WITHOUT  AOnOW. 

In  general,  §  2350. 

Parties  who  may  submit  controversy,  §  2351. 
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SUBMITTING  CONTROVERSY— FORMS. 

Submission  of  controversy  without  action,  §  2352. 

Affidavit  of  submission,  §  2353. 

Submission  of  controversy  without  action,  §  2354. 

Judgment  upon  submission,  §  2355. 

Finding  of  court  upon  submission,  §  2356. 

Judgment  on  the  foregoing  finding,  §  2357. 

SUBPCENA. 
For  witness  for  deposition,  §§  2242-2244. 

SUBPCENA— FORMS. 

Attachment  for  disobedience  of,  §  2447. 
Complaint  against  witness  for  disobeying,  §  5036. 
For  witness  in  supplementary  proceeding,  §  2135. 

SUBROGATION. 
In  case  of  mortgage  to  protect  surety,  §  5874. 
Of  insurers,  §§  4766,  4794. 
Of  surety,  §  4841. 
Sureties  on  appeal  bond,  §  4865. 

SUBROGATION— FORMS. 
Pleaded  by  surety,  §  5579. 

SUBSCRIPTIONS. 
For  stock,  suit  by  creditors  on,  §  3515. 
To  stock,  actions  on,  §§  3489,  3490,  3493. 

SUBSCRIPTIONS— FORMS. 
Complaint  on  note  given  in  payment  of,  §  5551. 
For  stock,  action  against  legatee  of  subscriber,  §  3534. 
To  expense  of  public  object,  complaint  on,  §  3523. 

SUBSEQUENT  APPEALS. 

See  Appeal  and  Error. 

SUBSEQUENT  PROMISE. 
As  consideration  for  labor  done,  §  5160. 

SUBSEQUENTLY  ACQUIRED  EIGHTS. 
Pass  with  sale  under  trust  deed,  §  6123. 

SUBSTITUTED  SERVICE. 
Of  summons,  §  1069. 

SUBSTITUTION. 
Death  of  party,  substitution  and  revivor,  practice  in,  §  505. 
Of  parties  and  pleadings,  §§  58-82. 
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SUBSTITUTION  (Continued). 

Of  party,  effect  as  to  judgment,  §  1380. 

Of  parties,  in  action  on  promissory  note,  §  5494. 

Of  parties  in  foreclosure,  §  5861. 

Of  parties  on  appeal,  §§  1738-1740. 

Of  parties  on  death  or  disability  pending  suit.     See  Abatement  and  BeTival. 

Promissory  notes,  §  5393. 

Of  reply,  §  761. 

Of  true  name  of  party,  failure  to,  effect  of,  §  108. 

SUBSTITUTION— FORMS. 
Notice  of  motion  for,  §  951. 

Of  party,  deceased  plaintiff,  petition  for,  §  3343. 
Of  successor  of  deceased  defendant,  af&davit  for,  S  955. 
Order  for  by  consent,  §  3347. 

SUBTENANTS. 
Liability  of,  §  6657. 

SUICIDE. 
Suicide,  insurance,  §  4763. 

SUIT. 
See  Action. 
On  attachment  bond,  complaint  and  answer,  §§  2739-2741. 

SUMMARY  PROCEEDINGS. 

For  obtaining  possession  of  real  property,  summons  in,  §  105Z. 
To  gain  possession  of  real  property,  §§  6453-6520. 

SUMMONS. 

See  Process. 
In  divorce,  §  3630. 

In  forcible  and  unlawful  entry  and  detainer,  §  6478. 
In  garnishment,  §  2773. 
In  partition,  §  6150. 
Service  of,  on  public  corporations,  §  3499. 

Consecutive  Sections. 

Nature  of  the  writ,  §  1045. 

Requisites  of  the  writ,  §  1046. 

Notice  to  appear,  §  1047. 

In  action  on  contract  for  money  or  damages,  §  1048. 

Time  for  appearance,  §  1049.  * 

Amendment  of  summons,  §  1050. 

Form  of  summons,  §  1051. 

Summary  proceedings  for  obtaining  possession  of  real  property,  S  1052. 

Action  in  justice's  court,  §  1053. 

Justice's  court — Service  of  summons,  §  1054. 

Alias  or  additional  writs,  §  1055. 
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SUMMONS  (Continued). 

Service  of  summons,  §  1056. 

Mode  of  service  in  general,  §  1057. 

Redelivery  and  service  after  return,  §  1058. 

Service  by  sheriff,  effect  of,  §  1059. 

Service  by  deputy,  §  1060. 

On  a  minor,  §  1061. 

On  corporations,  §  1062. 

On  partners,  §  1063. 

Abuse  of  process,  §  1064. 

Service,  by  whom  made,  §  1065. 

Husband  and  wife  defendants,  §  1066. 

Personal  service — Mode  of,  §  1067. 

Time  for  service,  §  1068. 

Substituted  service,  §  1069. 

Return  and  Proof  of  Service. 

Return  in  general,  §  1086. 

Form  and  sufficiency  of  return,  §  1087. 

Amendments  of  summons  and  return,  §  1088 

Defects  in  summons,  §  1089. 

Construction  and  operation  of  return,  §  1090. 

Conclusiveness  of  return  or  certificate,  §  1091. 

Evidence  and  presumptions,  §  1092. 

Acknowledgment  of  service,  §  1093. 

SUMMONS— FORMS. 

Affidavit  of  service  on  infant  or  insane,  §  3396. 

Against  joint  debtor  not  served  in  original,  §  3470. 

Against  joint  debtor  to  show  cause,  §  3469. 

In  eminent  domain,  §  6821. 

In  forcible  entry  and  detainer,  §  6528. 

In  partition,  §  6192. 

Summons  in  action  on  contract  for  payment  of  money  only,  §  1070. 

The  same — Summons  in  justice's  court,  §  1071. 

Summons  in  action  to  foreclose  mortgage,  §  1072. 

Proof  of  Service. 

Return  of  sheriff  on  summons — General  form,  §  1094. 

Where  one  defendant  was  not  found,  §  1095. 

Affidavit  of  service  of  summons  upon  several  defendants,  §  1096. 

Affidavit  of  service  of  summons — Another  form,  §  1097. 

Admission  of  due  service,  §  1098. 

Simple  admission,  not  conceding  it  to  be  timely,  §  1099. 

SUNDAY. 

Contracts  of  common  carriers,  §  3249. 
Law,  alleging  violation  of,  §  5025. 
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SUPERIOE   COUBT— FORMS. 

Writ  of  certiorari  to,  §  2026. 

SUPERSEDEAS. 
Or  stay  of  proceedings,  §§  1750,  1787. 

SUPERSEDEAS— FORMS. 

Return  to  order  of  discharge  on,  §  2511. 

SUPPLEMENTAL  ANSWER. 
To  set  up  release  after  action  commenced,  §  532. 
To  set  up  title  acquired,  §  780. 

SUPPLEMENTAL  ANSWER— FORMS. 

Order  permitting,  §  784d. 

SUPPLEMENTAL  COMPLAINT. 

Fn  case  of  substitution  of  party,  §  60. 
Order  allowing,  appealable,  §  1712. 

SUPPLEMENTAL   COMPLAINT— FORMS. 

General  form  of,  §  784a. 
Order  allowing,  §  784c. 

SUPPLEMENTAL  PARTIEa 
To  foreclosure,  §  5860. 

SUPPLEMENTAL  PLEADINGS. 

Answer  to,  §  782. 

Efieect  of,  §  784. 

For  new  matter  only,  §  777. 

To  show  change  of  parties,  when,  §  779. 

When  allowed,  §§  773,  774. 

Consecutive  Sections. 

In  general,  §  773. 

When  allowed,  §  774. 

After  reversal,  §  775. 

Discharge  of  debt,  §  776. 

Foreclosure,  §  777. 

Judgment,  §  778. 

Parties  changed,  §  779. 

Title  acquired,  §  780. 

Title  lost,  §  781. 

Answer  to  supplemental  pleading,  §  782. 

Amendment,  §  783. 

Effect  of  supplemental  pleading,  §  784. 
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SUPPLEMENTAL  PLEADINQS— F0EM3. 

Form  of  notice  of  motion  for,  §  784b. 
General  form  of,  §  784e. 

Consecutive  Sections. 
Supplemental  complaint,  §  784a. 

Xotice  of  motion  for  leave  to  continne  action  and  serve  supplemental  com- 
plaint, §  784b. 
Order  allowing  supplemental  complaint,  §  784c. 
Order  granting  leave  to  make  supplemental  answer,  §  784d. 
General  form  of  supplemental  pleadings,  §  784e. 

SUPPLEMENTARY  PROCEEDINGS. 
See  Execution. 
Interposing  delays  in,  contempt,  §  3431. 

SUPPLEMENTARY    PROCEEDINGS— FORMS. 

Complaint  by  receiver,  §  3141. 
Forms  for  use  in,  §§  2131-2147. 

SUPPORT  OP  WIFE. 
Charge  of  failure  to,  §  3614. 

SUPREME  COURT. 

Amendment  of  decision  of,  §  1944. 
Decisions  of,  §  1942. 
New  trial  in,  §  1642. 

SURETIES. 

And  guarantors,  §  4699. 

And  guarantors,  difference  in  liability  of,  §  5454. 
Discharge  by  extension  of  time,  §  5449. 
Discharged  by  novation,  §§4969,  4970. 
Discharge  by  offer,  §  4958. 
Discharged  by  payment,  §  4971. 
Effect  of  change  of  on  bond,  §  4913, 
Effect  of  notice  to,  §  4931. 
Estoppel  of,  §  4974. 

Exception  to,  on  injunction  bond,  §  2846. 
Exoneration  of,  on  bail  bond,  §§  2490-2492. 
How  suretyship  is  determined,  §  5456. 
Indemnitor  as,  §  4842. 

Indorsers,  accommodation  makers  of  notes,  §§  5357,  5366,  5410,  5460. 
Joint  and  several  liability  of,  §§  4894,  4895. 
Justification  of,  §  4853. 
Justification  of,  on  appeal,  §  1783. 
Liability  for  interest,  §  4887. 
Liability  on  executor's  bond,  §  4949. 
P.  P.  P..  Vol.  IV— 270 
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SURETIES  (Continued). 

Liability  on  replevin  bond,  §§  4890,  4895. 

Lifibility  on  sheriff's  bond,  §  3441. 

Liable  only  during  life  of  bond,  §  4942. 

Notice   to,  not   necessary,   injunction  bond,  §  4903. 

On  appeal  bond,  liability  of,  §§  1791-1793,  4862. 

On  appeal,  exception  to,  §  1776. 

On   attachment   bond,   liability   of,  §  4874. 

On  bond,  defense  of  no  damage,  §  4955. 

On  note,  defense  of,  §  5495. 

Paying  judgment,  substituted  as  judgment  creditor,  §  4865. 

Qualification,  on  bail  bond,  §  2485. 

Release,  on  attachment  bond,  §  2730. 

Rights,  on  attachment  bonds,  §§  2650,  2732. 

Release  of,  on  attachment  delivery  bond,  §  2731. 

On  mortgage,  allegations  of,  §  5883. 

Released  by  failure  to  make  demand  for  installments  when  due,  §  5371. 

Repayment  of,  action  for,  §  5123. 

Right  of  subrogation  of,  §  4841. 

Signing  as  principal,  not  entitled  to  notice,  §  5451. 

To  mortgage,  action  by,  §  5875. 

To  mortgage,  rights  of  on  foreclosure,  §  5874. 

To  official  bond,  liability  of,  §  4928. 

To  undertaking  in  attachment,  §§  2650,  2732. 

When  to  defend  main  action,  §  3442. 

SURETIES— FORMS. 

Affidavit  of  qualification  of,  §  1989. 

Allegation  that  wife  is,  for  husband,  §  3591. 

Complaint  by,  for  goods  sold  another,  §  5144. 

Complaint  by,  for  money  paid  on  appeal  bond,  §  5139. 

Complaint  by,  on  appeal  bond,  §  1802. 

Complaint  by,  against  principal,  §  5002. 

Defense  of,  asking  subrogation  to  securities,  §  5579. 

Judgment  of  contribution  between,  §  1402. 

On  partner's  bond,  complaint  against,  §  5001. 

Surviving,  complaint  by  for  indemnity,  §  5005. 

SURGEON. 

See  Physicians  and  Surgeons. 
Action  for  services  of,  §  5153. 

SURGEON— FORMS. 
Complaint  against,  for  malpractice,  §§  4253-5227. 

SURPLUS. 
On  sale  under  trust  deed,  §  6125. 
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SURPLUSAGE. 
Defined,  §  100. 

Pleaded  doea  not  vitiate  pleading,  §  100. 
Eejection  of,  in  complaint  in  foreclosure,  §  5865. 
Wliat  constitutes,  §  99. 

SUEPEISE. 

As  ground  for  amendment,  §  796. 

As  ground  for  new  trial,  §§  1578-1582. 

As  to  law,  no  ground  for  new  trial,  §  1581. 

On  trial,  what  is,  §  1580. 

Payment  by  note  pleaded,  §  530. 

Affidavit,  for  new  trial,  §§  1652,  1657. 

SUEBENDEB  OF  PEEMISES. 

Leased,  §  6645. 

SUE  VET. 
Entry  upon  land  to  make,  §  908. 

SUEVEY— FOEMS. 

Notice  of  motion  for  order  permitting  entry  to  make,  §  914. 

SUEVIVING  OBLIGEE— FOEMS. 
On  joint  bond,  complaint  by,  §  5266. 

SUEVIVING  PABTNEE. 

Duty  of,  §  3726. 

SUSPENSION  AND  EXPULSION. 

Of  fraternal  insurance  lodge  members,  §  4784. 

SUSPENSION  OF  EEMEDT. 
Effect  on  statute  of  limitations,  §  541. 

TAILINGS. 
Flow  of,  obstructed  by  dam,  §  4394. 

TAEDY  ANSWER 
When  allowed,  §  823. 

TAXES. 

Assessment,  §  6700. 

Assessor's  duties,  §  6702. 

Assessors,  joint  and  several  liability  for  illegal  assessment  or  collection  of 

tax,  §  33. 
Assessments  enjoined,  §§  2959-2963. 
Board  of  equalization,  §  6704. 
Breach  of  covenant  to  pay,  §  5792. 
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TAXES  (Continued). 

Collection  restrained,  §  2962. 

Complaint  in  action  on,  §  6712. 

Claim  for,  brought  by  intervention,  §  695. 

Collector,  power  to  collect  outside  his  town,  §  6711. 

Deed,  §  6716. 

Defendants  in  mandamus  to  compel  tax  levy,  §  45. 

Duty  of  assessor,  §  6702. 

Duty  of  auditor,  §  6703. 

Illegal,  action  for,  §  5119. 

In  Nevada,  §  6749. 

Inheritance,  §§  6726,  6727. 

Legislative  restrictions  on,  §  6740. 

Mode  of  collecting  in  California,  §  6698. 

Not  founded  on  contract,  §  6752. 

Not  a  debt,  §§6751,  6752. 

Obligation  to  pay,  §  6753. 

On  chose  in  action,  §  6708. 

On  estate  property,  §  6755. 

On  exports,  §  6707. 

On  improvements  on  public  land,  §  6732. 

On  judgment,  §  6733. 

On  moral  obligation,  when,  §  6747. 

On  property  where  located,  §  6741. 

On   right  of  possession,  §  6757. 

Outside  of  jurisdiction,  quo  warranto  on,  §  7023. 

Paid  under  protest,  action  for,  §§  5115-5120. 

Paid  under  protest,  burden  of  proof,  §  6705. 

Payment  an  element  in  adverse  possession,  §  6242. 

Protest  and  recovery  back,  §  6763. 

Belief  from  over-valuation,  §  6787. 

Eemission  of,  §  6768. 

Sale,  complaint  to  set  aside,  §  6790. 

Sale  enjoined,  §§  2961,  6779. 

Sale,  quiet  title  action  againat,  §  6793. 

Sale,  who  may  buy,  §  6778. 

Sale,  for  too  much,  void,  §  6771, 

Submission   to   illegal,  §  6777. 

Suit,  amendment  on  appeal  to  superior  court,  §  6759. 

Suit,  state  as  plaintiff  in  Nevada,  §  6751. 

Suits,  verification  of  answer  in,  §  160. 

Tender  of,  before  suit,  §  6796. 

Title  actions,  limitations  on,  §  6794. 

Title,  description  of  property  in  complaint,  §  6720. 

Title,  ejectment  on,  §  6323. 

Title,  objections  to,  proof,  §  6795. 

Title,  equity  no  jurisdiction,  defense  of  in  foreclosure,  }  592L 

Under  Placerville  charter,  §  6756. 
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TAXES  (Continued). 

When  action  will  not  lie  for,  §  6699. 

"Where  payable,  §  6781. 

Consecutive  Sections. 

Mode  of  collecting  taxes  in  California,  §  6696. 

Evidence,  §  6697, 

Expenses,  how  paid,  §  6698. 

Action  will  not  lie,  §  6699. 

Assessment,  §  6700. 

Assessment  of  valuation  for  revenue  purposes,  §  6701. 

Assessor's  duties,  §  6702. 

Auditor's  duties,  §  6703. 

Board  of  equalization,  §  6704. 

Burden  of  proof,  §  6705. 

Capital  of  bank,  §  6706. 

Capitation  tax,  §  6707. 

Chose  in  action,  §  6708. 

Claim,  §  6709. 

"Claim  to  and  possession  of,"  §6710. 

Collection  of  tax,  §  6711. 

Complaint,  §  6712. 

Construction  of  revenue  law,  §  6713. 

County  taxes,  by  whom  levied,  §  6714. 

Debt,  §  6715. 

Deed,  §  6716. 

Default,  §  6717, 

Demand  for  sworn  statement  not  indispensable,  S  6718. 

A  description  in  the  assessment,  §  6719. 

Description  of  property  in  complaint,  §  6720. 

Dollar-mark,  §  6721. 

Domicile,  §  6722. 

Easements,  §  6723. 

Flume,  §  6724. 

Foreign  corporation,  §  6725. 

Inheritance  tax,  §  6726. 

California  inheritance  tax,  §  6727. 

The  same — Exemptions,  §  6728. 

Growing  crops,  §  6729. 

House  on  boundary-line,  §  6730. 

Impost  duties,  §  6731. 

Improvements  on  public  lands,  §  6732. 

Judgment,  §  6733. 

Jurisdiction,  §  6734. 

Kind  and  quantity,  §  6735. 

Land  segregated,  §  6736. 

Land  sold  by  the  United  States,  §  6737. 

Law  of  tax  suits,  §  6738. 
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TAXES  (Continued). 

Lien  of  judgment,  §  6739. 

Legislative  restrictions,  §  6740. 

Mill  property,  §  6741. 

Mining  interests,  §  6742. 

Money  at  interest  taxable,  §  6743. 

Money  in  county  treasurer's  hands,  S  6744. 

Money  on   deposit,  §  6745. 

Mortgage,  §  6746. 

Moral  obligation,  §  6747. 

National  banks,  §  6748. 

Nevada  system  of  taxation,  §  6749. 

Notice,  §  6750. 

Not  debts,  §  6751. 

Not  founded  on  contract,  §  6752. 

Obligation  to  pay  tax,  §  6753. 

Parties,  §  6754. 

Personal  property,  §  6755. 

Plaeerville— Charter  of,  §  6756. 

Possessory  right,  §  6757. 

Power  of  legislature,  §  6758. 

Practice,  §  6759, 

Property  in  lands,  how  construed,  §  6760. 

Property  of  guardian,  §  6761. 

Proceeds  of  mines,  §  6762. 

Protest,  recovery  back,  §  6763. 

Railroad   companies,  §  6764. 

Eeal  estate,  §  6765, 

Eedcmption,  §  6766. 

Eemedy  at  law  and  equity,  §  6767. 

Remission  of  taxes,  §  6768. 

Right  to  mine,  §  6769, 

Rolling-stock  of  a  railroad  company,  §  6770. 

Sale  for  too  much,  void,  §  6771. 

Spanish  grant,  §  6772. 

Situs  of  personal  property  for  taxation,  §  6773. 

State  bond,  §  6774, 

Stock  of  the  United  States,  §  6775. 

Suit  by  tax-collector,  §  6776. 

Submission  to  illegal  taxation,  §  6777. 

Tax-sale,  §  6778, 

Tax-sale — Injunction,  §  6779. 

Title,  §  6780. 

Tax,  where  payable,  §  6781, 

Time — Assessment  ended,  §  6782, 

Unauthorized  alterations  in  assessment-roll,  §  6783, 

United  States  land,  §  6784. 

Validity  of  tax,  §  6785. 
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TAXES  (Continued). 

Validity  of  tax  of  personal  property,  §  6786. 

Value,  §  6787. 

Verification,  §  6788, 

Complaint  in  action  to  collect  license-tax,  §  6789. 

Complaint  to  set  aside  tax-sale,  §  6790. 

Complaint  in  action  against  assessor,  §  6791. 

Complaint — Eecovery  of  illegal  assessment,  §  6792. 

Action  to  quiet  title  against  tax-sale,  §  6793. 

Limitations  of  action,  §  6794. 

Action  on  tax-title,  §  6795. 

Tender  of  taxes  precedent  to  action,  §  6796. 

The  complaint,  §  6797. 

TAXES— FORMS. 

Claims,  complaint  to  quiet  title  against,  §  6260. 

Complaint  by,  against  ineligible  officer,  §  7061. 

Complaint  by,  in  quo  warranto  to  vacate  franchise  of  town,  §  7060. 

Complaint  against  person    removed    to    another    county — Under  California 
statute,  §  6798. 

Complaint  for  taxes  assessed  in  city  and  county  of  San  Francisco,  under  act 
of  March  19,  1878,  §  6799. 

Complaint  for  tax  over  three  hundred  dollars,  under  section  3899  of  Cali- 
fornia Political  Code,  §  6800. 

Complaint  for  state  and  county  tax — Known  owners,  §  6801. 

Same— Under  statute  of  April  23,  1880,  §  6802. 

Complaint  for  state  and  county  tax — Unknown  owner,  §  6803. 

Complaint  for  non-payment  of  license,  §  6804. 

Illegal,  complaint  to  set  aside,  §  6262. 

Judgment  in  ejectment,  allowing  set-off  of,  §  6450. 

Levy,  petition  for  mandamus  to  compel,  §  7107. 

Over  three  hundred  dollars,  complaint  in  action  for,  §  6800. 

Paid,  complaint  to  recover  off  of  tenant,  §  5136. 

State  and  county,  complaint  for,  §§  6801,  6802,  6803. 

Title,  complaint  to  quiet  title  of,  §  6261. 

TELEGRAMS. 

Failure  to  deliver,  who  may  sue,  §  3247. 

Measure  of  damages  for  failure  to  deliver,  §  3243. 

Speculative  damages,  allegation  of,  §  3246. 

TELEGRAMS— FORMS. 

Failure  to  deliver,  complaint  for,  §  3262. 

TELEGRAPH   COMPANIES. 

Actions  against,  §  3244. 

Penalty  for  failing  to  transmit  message,  §  5024. 

Liability  of,  §  3245. 

TEMPORARY  INJUNCTION. 
In  general,  §§  2820,  2821. 
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TENANTS. 
See  Landlord  and  Tenant;  LeaM. 
Duty  of,  to  surrender  possession,  §  6645. 
Expiration  of  term,  §  6503. 
For  years,  §  6502. 
Indemnity  of,  on  eviction,  §  4843. 
Liability  of,  §  6643. 

Liability,  rights  and  duties,  §§  6504,  6643. 
Penalty  for  non-payment  of  rent,  §  5021« 
Possession  by,  §§  6322,  0422. 
Terminated,  no  recovery  of  rent,  §  6636. 
Waste  committed  by,  §  6626. 

TENANTS— FOEMS. 

Complaint  by  agains.t  lessor  for  indemnity,  §  5003. 

Complaint  by  to  enforce  agreement  to  lease,  §  7005. 

Complaint  in  ejectment  by,  §  6439. 

.Joint  and  common,  complaint  by,  §  3460. 

Notice  to  pay  rent  or  quit  premises,  §  6529.  ^ 

TENANTS  AT  WHiL. 
Defined,  §  6501. 
Liability  of,  §  6659.  1 

TENANTS  IN  COMMON.  ^ 

Action  against  cotenant,  §  3459. 

Actions  to  recover  land,  §  3458. 

Action  of  trespass,  §  6557. 

And  joint  tenants,  §§  3456-3461. 

And  joint  tenants,  action  by,  §  3457. 

Attachment  against,  §  2623. 

Ejectment  by  and  against,  §§  6324,  6325. 

Need  not  be  joined,  §  527. 

Or  partners,  §  3754. 

Eeplevin  by,  §  2532. 

Who  are,  §  3456. 

TENANTS  IN  COMMON— FOBMa 

Complaint  by  in  partition,  alleging  waste,  §  tji84. 
Non-joinder  of,  form  of  plea,  §  586. 


TENDER. 


In  general,  §  2358. 
Acceptance  of,  §  2359. 
And  demand,  §  4590. 
Averment  of,  §  6963. 
Continuing  tender,  §  2360. 
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TENDER  (Continued). 

Costs  in  case  of,  §  1513. 

Effect  of,  §§  545,  2361. 

Effect  of  failure  to  accept,  §  2359. 

For  redemption  of  mortgaged  premiseg,  §  5897* 

How  made,  §§  545,  2358. 

Issue  joined,  §§  546,  2362. 

Made  on  sale  contract,  §§  4588—4591. 

No  release  of  lien  of  mortgage,  §  5923. 

No  time  fixed,  §§  4620-4623. 

Objections  to,  §  2362. 

Objections  to,  when  must  be  taken,  §  6964. 

Of  deed,  objection  to,  §  6987. 

Of  goods,  sufficient,  §  4632. 

Of  payment  as  defense,  §§  529,  5496. 

Of  price,  when  should  be  alleged,  §  4618. 

Of  proper  amount  of  street  assessment,  §  6097. 

Of  purchase  money,  §  6970, 

Of  redemption,  §  5950. 

Of  taxes,  allegation  of,  §  6797. 

Of  taxes  before  suit,  §  6796. 

Waived,  how,  §  4589. 

Waiver  of  mode  of  tender,  how,  §  545. 

What  is  valid,  §  2358. 

When  necessary  in.  ejectment,  §  6345. 

TENDER— FORMS. 
And  denial,  form  of  plea,  §  607. 
Defense  of  demand  made  after,  §  7010. 
Of  part,  plea  of,  §  606. 
Plea  of,  §  605. 

TERMS. 
Imposed  by  court,  in  specific  performance,  §  6938, 
Imposed  on  opening  default,  when,  §  1435. 
Of  building  contracts,  §  5655. 
Of  employment,  §§  5195-5197. 

TERRITORIES. 
Quo  warranto  in,  §  7043. 

TEST. 
Of  sufficiency  of  finding,  of,  §  1183. 

TESTIMONY. 
See  Evidence;  Witnesses. 
Testimony,  discretion  of  court  in  admitting  further,  $  1218. 
Exceptions  to  irrelevant,  §  1349. 
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TESTIMONY— FORMS. 
Order  for  reference  to  take^  §  1327. 

THEFT. 

See  Larceny. 
Form  of,  complaint  against  innkeeper  on  liability  for,  §  3190. 

THIRD  PARTIES. 

See  Parties. 
Interest  in  property  under  mechanic 's  lien,  §  6043. 
To  foreclosure  action,  §  5887. 

TIMBER. 
Waste  of  enjoined,  §  2925. 

TIMBER— FORMS. 
Complaint  for  trespass  upon,  §  6593. 
Writ  of  execution  to  enforce  lien,  §  2100. 

TIMBER  CUTTING. 
See  Trespass;  Waste, 
Trespass,  §  6560. 

TIME. 

Computation  of,  §§861,  878. 

Court  may  grant  additional  time,  when,  §  860. 

Effect  of  delay,  §  6967. 

Enlarging  time  to  plead,  §§  860-873. 

Essence  of  contract,  §§  229,  5737,  6966. 

Excessive  extension  of,  §  863. 

Extended  by  stipulation,  §  866. 

Extension  of,  as  consideration,  §  5517. 

Extension  of,  for  giving  notice  of  intention  to  move  for  new  trial,  §  1561* 

Extension  of  time,  more  than  one,  §  862. 

For  appeal,  §§  1730,  1731. 

For  completing  building,  excusable  delay,  §  5658. 

For  delivery  of  goods  sold,  §  4609. 

For  granting  injunction,  §  2838. 

For  issuance  of  attachment  writ,  §  2655. 

For  motion  to  discharge  attachment,  §  2692. 

For  performance,  §  6965. 

For  publication  of  summons,  §  1078. 

For  redemption,  §  5946. 

For  service  of  notice  of  appeal,  §  1762. 

For  service  of  summons,  §  1068. 

For  settlement  of  statement  on  appeal,  §  1821. 

In  contracts,   how  construed,  §  6932. 

More  than  one  extension  of,  when,  §  862. 

Of  contract  enlarged,  how,  §  5649. 

Of  essence  of  contract,  effect  of,  §§  229,  5737,  696«. 
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TIME  (Continued). 

Of  fraud,  must  be  alleged,  §  6888. 

Of  incurring  account,  allegation  of,  §  4455. 

Of  payment  on  sale,  §  4621. 

Of  trial,  §  1131. 

Of  verification  shows  time  the  right  existed,  §  187. 

Order  extending,  must  be  made  in  time,  §  867. 

Order  shortening,  §  868. 

Political   divisions   of   state   taken  judicial   notice  of  in  computing   time  to 

answer,  §  680. 
To  answer,  §§  388,  680. 

To  appear,  after  service  by  publication,  §  1079. 
To  apply  for  change  of  venue,  §  992. 

To  apply  for  substitution  of  dead  or  disabled  party,  §  65. 
To  demur  or  answer,  §  253. 
To  file  findings  by  court,  §  1160. 
To  issue  summons,  §  1045. 
To    mail   summons,  §  1077. 
To  make  verifications,  §  161. 
To  move  for  dissolution  of  injunction,  §  2991. 
To  move  for  new  trial,  §§  1555,  1563. 
To  sue  for  penalty,  §  5033. 
To  sue  on  administrator's  bond,  §  4948. 
To  sue  on  covenant,  §  5763. 
To  sue  on  fire  insurance  policy,  §§  4736,  4737. 
To  sue  on  guardian's  bond,  §  4954. 
To  sue  out  mandamus,  §  7078. 
When  a  bar,  §  6968. 
When  assessment  ends,  §  6782. 
When  essence  of  the  contract,  §§  229,  5737,  6966. 
When  fraud  is  consummated,  §  6845. 
When  note  is  due  no  mention  of,  §  5298. 

TIME— FORMS. 

Extended,  answer  of  indorser  of  note,  §  5578. 

Extension  of  time  to  plead,  till  delivery  of  account,  affidavit  for,  §  869. 

Notice  of  motion  to  extend  time  to  answer,  §  871. 

To  plead,  affidavit  to  enlarge,  §  872. 

To  plead  extended  until  delivery  of  account,  order  for,  §  870. 

To  plead,  order  enlarging,  §  873. 

TITLE. 

Allegation  of,  in  ejectment  by  heirs,  §  6344. 

Allegations  of  in  partition,  §  6151. 

And    prior   possession,  §  6328. 

By  adverse  possession,  §§  6318,  6344. 

Cloud  on,  what  is,  §§  6197,  6198,  6210. 

Defective,  defense  by  vendee,  §  5738. 

Denial  of,  §§  4128,  4130. 
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TITLE   (Continued).  1 

Does  not  pass  by  fraudulent  sale,  §  6868. 

Failure  of,  defense  to  mortgage,  §  5906. 

From  tax  sale,  §  6780. 

Inability  to  make,  specific  performance,  §  6939. 

In  another,  defense  in  conversion,  §  4116. 

In  another,  insuflScient  notice  of,  §  5742. 

In  defendant,  defense  of  in  ejectment,  §  6381. 

In  third  person,  defense  in  ejectment,  §  6382. 

Legal,  compelling  conveyance  of,  §  6954. 

Marketable,  §  5726. 

Not  tried  in  action  for  forcible  entry,  §  6512. 

Of  action,  when  not  necessary,  §  905. 

Paramount  will  not  be  tried  in  foreclosure,  §  5926. 

Pleading,  in  quiet  title  action,  §§  6202,  6205. 

Possession  as  evidence  of,  §  6306. 

Slander  of,  defined,  §  3969.  ■  ' 

Subsequently  acquired  covered  by  mortgage,  §  5924. 

Subsequently  acquired,  ejectment,  §  6333. 

Terminated,  defense  of  in  forcible  entry  and  detainer  actions,  I  6518L 

Terminated  pending  ejectment,  §§  6378,  6384. 

Terminating  pending  suit,  §  6326. 

Through   sheriff 's   deed,   quieting,  §  6212. 

To  goods  in  transit,  §  3179. 

To  goods  sold,  §  4603. 

To  note,  allegations  of,  §§  5387,  5388,  5391,  5409. 

To  pledged  property,  §  3157. 

To  property,  tried  by  referee,  §  1302. 

To  realty  agreed  to  be  sold,  §  5724. 

To  realty,  forfeiture  of,  §  5016, 

To  support  ejectment,  §§  6327,  6328,  6335,  6344. 

To  sustain  trespass,  §  6554. 

Transferred,  pending  ejectment,  §§  6378,  6384. 

Warranty  of,  §§  4659,  4665. 

Which  must  be  taken,  §  6969. 

TITIiE— FOEMS. 

Commencement  of  pleading,  §  130. 

Complaint  for  negligent  examination  of,  §  4308. 

Complaint  on  in  ejectment,  based  on  adverse  title,  9  6437. 

Complaint  for  breach  of,  §§  5809,  5812. 

Complaint  for  breach  of  warranty  of,  §  4688. 

Of  cause,  some  of  parties  unknown,  §  115. 

Of  court  and  cause,  §  114. 

Of  office  alleged,  §  3402. 

Of  pleadings,  estates,  §§  122-124. 

Of  pleadings  in  habeas  corpus,  §  126. 

Of  pleading  when  officer  of  state  a  party,  S  121. 

Specific  denial  of,  §§  4433,  4435. 
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TITLE  ACQUIRED. 
At  foreclosure  sale,  §  5939. 
By  false  imprisonment  void,  §  3840. 
By  purchase  at  trustee's  sale,  §  6123. 
Set  up  in  supplemental  pleading,  §  780. 
Under  foreclosure  sale,  street  assessment  lien,  §  6104. 

TOLLS. 
Collection,   retained,  §  2963. 

TORTS. 

Actions  on  joint  and  several  cannot  be  joined,  §  192. 

Actions  on,  plaintiffs  in,  §§  21-30. 

And  contract,  actions  on  joined,  §  191. 

And  contract  distinguished,  §  638. 

And  contract,  sales,  actions  cannot  be  joined,  §  4617. 

As  basis  of  counterclaim,  when,  §  635. 

Assignment  of  claims  on,  §  3272. 

By  and  against  estates,  §  3333. 

Defendants,  in  action  for  negligence,  §  48. 

Injury  to  married  woman,  party  plaintiff  in  action  on,  S  27. 

.loint  liability  of  partners,  §  50. 

Of  infants,  actions  on,  {  3362. 

Of  wife,  liability  for,  §  3543. 

Several  liability  on  judgment  for,  §  55. 

Single,  gives  but  one  right  of  action,  §  219. 

When  only  one  action  on,  §  221. 

TOWNS. 
Denial  of  incorporation  of  town,  §  552. 

TOWNS— PORMS. 
Illegally  incorporated,  complaint  to  vacate  franchise  of,  S  7060. 

TRADEMARK. 
Deceptive,  enjoined,  when,  §§  2934-2942. 

TRADEMARK— FORMS. 
Complaint  to  restrain  use  of,  §  3020. 
Enjoining  use  of,  §  3060. 

TRADE  SECRETS— FORMS. 
Enjoining  nse  of,  §  3057. 

TRANSACTION. 
Definition  of  same    transaction,  §  191. 

TRANSCRIPT. 

Of  judgment,  lien  on,  §  1377. 
On  appeal,  §§  1844,  1847. 
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TRANSCRIPT  (Continued). 
On  appeal,  alternative  method,  §§  1746,  1864. 
On  appeal,  amendment  of,  §  1858. 
On  appeal,  copy  of  map,  §  1849. 
On  appeal,  cost  of,  §  1878. 

On  appeal,  maps,  findings,  judgment-roll,  motions,  notice,  order  after  judg- 
ment, §§  1850-1855. 
On  appeal,  objections  to  raised  in  brief,  §  1875. 
On  appeal,  pleadings  to  be  set  out  in,  §  1857. 
On  appeal,  presumptions  in  favor  of  respondent,  §  192S. 
On  appeal,  undertaking  shown,  §  1863. 
On  appeal,  what  not  to  contain,  §  1861. 

On  separate  appeal,  §  1859.  J 

Statement  of  grounds  of  appeal  in,  §  1860.  ^ 

TRANSFER. 

Of  interest,  substitution  of  party  on  appeal,  §  1740. 

Of  motions  and  orders,  §  906. 

Of  note  by  indorsement,  §  54.32. 

Of  note  without  indorsement,  §  5432a. 

Of  title,  pending  ejectment  suit,  §  6271. 

TRANSFER  OF  CAUSES. 

See  Removal  of  Causes;  Venue, 

TRANSITORY  ACTIONS. 

See  Venue. 
Trespass,  §  6577. 

TRANSITU. 
Stoppage  in,  §  4586. 

TRAVERSE. 
In  reply,  §  745. 
Special  traverse,  §  412. 

TREASURER'S  BOND. 
Action  on,  §§  4944-4946. 

TREBLE  DAMAGES. 
For  trespass,  §  6563. 
For  waste,  §  6627. 

TREES— FORMS. 
See  Timber. 
Trees,  enjoining  destruction  of,  §§  3064,  3065. 

TRESPASS* 
In  General. 

Abatement  of  action,  §  6534. 

Action  by  remainderman,  when,  §  6546. 
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TRESPASS  (Continued), 

Actual  possession  necessary,  §  6561. 

Allegation  of  joint,  §  6537. 

Battery  in  removal  of  trespasser,  §  3800. 

By  agent,  §  6535. 

Bond  for,  void,  §§  4934,  4935. 

By  ditch,  §  6542 

By  ofiBicer  without  process,  §  6578. 

By  sheriff,  action  on  bond,  §  4947. 

Compared  to  forcible  entry  and  detainer,  §  6460. 

Complaint,  allegations  of,  §  6559. 

Cotenants  and  tenants  in  common,  §§  6556,  6557* 

Damages  on,  §§  6538,  6539. 

Defenses  in,  §§  6580-6590. 

Defense  of  license  granted,  §  6589. 

Defense  of  title,  §  6581. 

Demand  not  necessary,  §  6558. 

Demurrer  for  misjoinder  of  actions,  §  295. 

Description  of  land,  §  6540. 

Enjoined,  when,  §§  2920-2924. 

Entry  upon  real  property  granted  to  make  survey  for  action,  %  908. 

Entry  without  force,  §  6543. 

Forcible  and  unlawful,  §  6547. 

For  infringement  of  patent  right,  §  44. 

Quare  clausum  fregit,  §  6571. 

Injured  by  vicious  animal,  §  4285. 

In  service  of  summons,  §  1064. 

Issue  of  fact,  §  1127. 

Joinder  of  causes  in,  §§  216,  6550,  6551. 

Joint  and  several  liability  for,  §  52. 

Jurisdiction  of  action  of,  §  6549. 

Justification  of,  §  6690. 

On  attachment,  demurrer  for  misjoinder,  §  297. 

On  mining  claim,  §  6552. 

On  navigable  waters,  §  6541. 

On  property,  joinder  of  causes,  §  204. 

On  public  lands,  §  6569. 

Parties  defendant,  in  general,  §  52. 

Plaintiff  in  action  for  injury  to  real  property,  §  22.  » 

Possession  and  title  of  plaintiff,  §  6554. 

Possession  and  title  traversed,  §§  6584,  6585, 

Right  of  action,  §  22. 

To  the  person,  §  6579. 

Transitory  action,  §  6577. 

Treble  damages  for,  §  6563. 

Trebling  of  damages,  allegation;  to  support,  §  35001 
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TRESPASS  (Continued). 

Unavailing  demurrer,  §  330. 

Venue  in,    §  6540. 

Versus  nuisance,  limitations,  §  6533. 

When  enjoined,  §  6568. 

Wlio  may  maintain,  §§  6566,  6570. 

Consecutive  Sections. 

Trespass  versus  nuisance — Limitations,  §  6533. 

Abatement  of  action,  §  6534. 

Agent,  §  6535. 

Assignee,  §  6536. 

Cotrespassers — Allegation  of,  §  6537. 

Measure  of  damages,  §  6538. 

Damages — Exemplary  and  punitive,  §  6539. 

Designation  of  land,  §  6540. 

On  navigable  waters,  §  6541. 

Ditch,  §  6542. 

Entry  without  force,  §  6543. 

Equitable  relief,  §  6544. 

Essential  facts,  §  6545. 

Estate  in  possession,  reversion,  and  remainder,  §  654QL 

Forcible  and  unlawful,  §  6547. 

Foreign  miners,  §  6548. 

Jurisdiction,  §  6549. 

Joinder  of  causes,  §  6550. 

Joinder  of  parties,  §  6551. 

Mining  claim,  §  6552. 

Ouster,  §  6553. 

Possession  and  title  of  plaintiff,  §  6554. 

Tearing  down  gate,  §  6555. 

Cotenants,  actions  by,  §  655G. 

Tenants  in  common,  §  6557. 

Demand,  §  6558. 

Complaint,  §  6559. 

For  cutting  timber,  §  6560. 

Actual  possession,  §  6561. 

Broke  plaintiff's  close,  §  65(S2. 

Damages— Treble,  §  6563. 

Turning  out  cattle,  §  6564. 

Unlawful,  §  6565. 

Who  may  maintain  action,  §  65M. 

"With  force  and  arms,  broke  and  entered,"  §  6567* 

Injunction,  §  6568. 

Public  lands,  occupants  of,  §  6569. 

Who  may  maintain  the  action,  §  6570. 

Trespass  quare  clausura  fregit,  §  6571. 

Gist  of  the  action,  §  6572. 

Herding  sheep,  S  6573. 
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TRESPASS   (Continued). 

Lawful  fences,  §  6574. 

Lien  on  trespassing  animals,  §  6575. 

The  lessor  of  personal  property,  §  6578, 

Action,  transitory  and  local,  §  6577. 

Officer  without  process,  §  6578. 

Trespass  to  the  person,  §  6579. 

Defense — General  issue,  §  6580. 

Defense — Title  in  defendant,  §  6581. 

Denial  of  damage,  §  6582. 

Insufficient  defense,  §  6583. 

Ownership,  §  6584. 

Possession  and  title  must  be  traversed,  §  6585. 

Cross-complaint,  §  6586. 

Defense — Defective  fence,  §  6587. 

Defense — Easement,  §  6588. 

Defense — License,  how  pleaded — Mineral  land,  §  6589. 

Justification — Essential  averments,  §  6590. 

TRESPASS— FORMS. 
By  city  officers  abating  a  nuisance,  complaint  for,  §  3455» 
Complaints  on,  §§  6591-6602. 
Complaint  for  continuing  nuisance  of,  §  4429. 
Complaint  to  enjoin,  §  6602. 
Defenses  pleaded,  §§  6G03-6614. 
Defenses  of  justification,  §§  6605-6607,  6612-6614. 
Enjoining,  §  3059. 
Judgment  in,  §  6615. 

Consecutive  Sections. 

Complaint  for  malicious  injury,  claiming  increased  damages  under  the  «tat- 
ute,  §  6591. 

Complaint  for  damages  for  injuring  trees,  §  6592. 

Complaint  for  cutting  and  converting  timber,  §  6593. 

Complaint  for  treading  down  grain,  §  6594. 

Complaint  for  damages  by  trespassing  cattle,  under  California  statute  of 
March  7,  1878,  §  6595. 

Complaint  for  removal  of  fence,  §  6596. 

Complaint  for  trespass  on  chattels,  §  6597. 

Averment  of  special  damage,  §  6598. 

Complaint  for  malicious  injury  to  property,  §  6599. 

Complaint  for  entering  and  injuring  house  and  goods  therein,  §  6600. 

Complaint  for  trespass  by  city  officials  while  abating  an  alleged  public  nui- 
sance, §  6601. 

To  restrain  repeated  trespass,  resulting  in  multiplicity  of  suita^  §  6603. 

Trespass  on  land — Denial  of  plaintiff's  title,  §  6603. 

Denial  of  plaintiff's  possession,  §  6604. 

Justifying  trespass — Fences  defective,  §  6605. 
P.  P.  F.,  Vol.  IV—  27i 
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TRESPASS— FORMS  (Continued). 

Justification  of  trespass  to  retake  property,  §  6606. 

Justification  of  rebuilding  fence,  §  6607. 

Leave  and  license,  §  6608. 

Trespass  on  chattels — Denial  of  right  of  possession,  5  6609. 

The  same — Denial  of  breaking,  §  6610. 

The  same — Denial  of  taking,  §  6611. 

Justifying  trespass,  by  virtue  of  requisition  of  claim  and  delivery,  §  6612. 

Justification  under  execution,  §  6613. 

Justification  of  breaking  in  plaintiff's  house  by  virtue  of  search-warrant, 

§  6614. 
Judgment  in  trespass  for  cutting  timber  where  defendant  claims  cutting  was 

by  mistake,  §  6615. 

TRESPASSING  ANIMALS. 

Lien  on,  §  6575. 

TBIAL. 
In  General 

Affidavit  for  continuance  of,  §  1134. 
Amendments  at,  when  allowed,  §§  793,  794. 
Argument  of  counsel,  §§  1158,  1231. 
By  court,  §§  1155-1195. 
By  court,  in  equity  cases,  §  1157. 
By  court,  time  to  file  findings,  §  1160. 

By  jury,  §§  1196-1287.  J 

By  jury,  when  had,  §  1196.  " 

By  referee,  §§  1288-1344. 
By  referee,  compulsory  reference,  §  1289. 
By  referee,  conduct  of,  §  1303. 
Calendar  of  causes,  §  1131. 

Change  of  to  federal  court,  for  prejudice,  §  1025. 
Conduct  of  jury,  §  1246. 
Continuance  of,  §  1133. 
Continuance,  costs  in  ease  of,  §  1143. 
Continuance,  when  refused,  §  1135. 
Construction  of  verdict,  §  1273. 
Court,  power  after  judgment  reversed,  §  19581 
Court  records  as  evidence, §  1224. 
Cross-examination  in,  §  1217. 
Death  before  trial,  abatement,  §  497. 
Exceptions,  in  general,  §§  1345-1300. 
Findings  as  to  jurisdiction,  §  1173. 
Findings  contrary  to  admissions,  §§  1167,  1168. 
Findings  on  contract,  §  1161. 
General  and  special  findings,  §  11  ^.> 
Hearing  of  motion  for  change  of  venue,  S  999. 
How  findings  are  made,  §  116^ 
In  general,  §§  1130-1154. 
In  partition,  §§  6156,  6158. 
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TRIAIi  (Continned). 

In  prohibition,  §§  7129,  7132. 

Instructions  to  jury,  §  1234. 

Irregular,  appeal,  §  1914. 

Irregularities  in,  §  1571. 

Issues  of  law  tried  by  court  first,  §  1128. 

Manner  of  giving  instructions  to  jury,  §  1236. 

Minutes  of  court,  §  1131. 

Non-suit,  when  permitted,  §  1159. 

Notice  of,   §  1132. 

Notice  of,  service,  §  892. 

Of  action,  for  damages,  wrongful  injunction,  §  3010. 

Of  action  on  attachment  bond,  §  2744. 

Of  issues,  §§  1124-1129. 

Of  issues  in  injunction,  §§  2983,  2984. 

Of  issues  in  replevin,  §  2575. 

Of  issues  on  foreclosure  of  mortgage,  §  5920. 

Of  mandamus,  §§  7093,   7101. 

Of  special  issues,  discretion  of  court  in,  §  1129. 

Opening  statements,  §  1232. 

Order  of  proof,  §  1228. 

Place  of  trial.     See  Venue. 

Postponements,  §  1133. 

Proof  required   on   default,  §§  1414,   1421. 

Questions  of  law  and  fact,  §§  1126,  1127. 

Stipulation  to  continue,  §  1140. 

Taking  case  from  jury,  §§1235,  1249. 

Time  of,  §  1131. 

Verdict  sustained,  §  1270. 

What  constitutes,  §  1130. 

When  disposition  may  be  read,  §§  2232,  2233, 

When  exceptions  to  instructions  taken,  §  1359. 

Without  jury,  findings,  §  1172. 

Who  may  be  witnesses  at,  §§  1211-1215. 

Consecutive  Sections. 

What  constitutes,  §  1130. 

Time  of  trial,  §  1131. 

Notice  of  trial,  §  1132. 

Continuance,  §  1133. 

Contents  of  aflBdavit,  §  1134. 

Continuance,  when  refused,  §  1135. 

Election  contests,  §  1136. 

Grounds  for  continuance,  §  1137. 

Instances  where  grounds  insufficient,  §  llSSw 

Insufficient  statement,  §  1139. 

Stipulation  for  continuance,  §  1140. 

Preventing  a  continuance,  §  1141. 
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TRIAL  (Continued). 
Waiver  of  rights,  §  1148. 
Costs,  §  1143. 

Trial  by  Court. 

In  general,  §  1155. 

Waiver  of  jurj',  §  1156. 

Equity  cases,  §  1157. 

Argument  by  counsel,  §  1158. 

Evidence,  §  1159. 

Findings  by  the  court — Time  to  file,  §  1160. 

Findings  on  contract,  §  1161. 

The  same — Conversion,  §  1162. 

The  same — Ejectment,  §  1163. 

Facts,  how  found,  §  1164. 

Facts  left  in  inference,  §  1165, 

Findings  conclusive,  §  1166. 

Findings  contrary  to  admissions  in  the  pleadings,  §  1167* 

Findings  contrary  to  stipulation,  §  1168. 

Findings  are  not  necessary,  §  1169. 

Fraud,  §  1170. 

General  and  special  findings,  §  1171. 

Findings — Trial  by  court  without  jury,  §  1172. 

Jurisdiction,  §  1173. 

Membership  in  company,  §  1174. 

Money  deposit,  §  1175. 

Note,  §  1176. 

Note  and  mortgage,  §  1177. 

Practice  on  findings,  §  1178. 

Inconsistent  findings,  §  1179. 

Presumptions,  §  1180. 

Separate  statement  in  findings,  §  1181. 

Sufficient  statement,  §  1182. 

Sufficiency,  test  of,  §  1183. 

Waiver  of  error,  §  1184.  j 

Waiver  of  findings,  §  1185.  M 

Amendment  of  findings,  §  1186. 

Exceptions  to  findings,  §  1186a. 

Findings — How  construed,  §  1187. 

Trial  by  Jury. 

In  general,  §  1196. 
Impaneling  jury,  §  1197. 
Qualifications  of  jurors,  §  1198. 
Objections  to  the  panel,  §  1199. 
Challenge  to  juror,  §  1200. 
Grounds  of  challenxe,  §  1201. 
Challenge,  how  t-30-ir.]202. 
Jury  sworn,  §  1203.">6.   ^"i 
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TBIAL  (Continued). 

Evidence  adduced,  §  1204. 

Matters  of  judicial  notice,  §  1204a. 

Privileged  communications — Attorney  and  client,  §  1206. 

Husband  and  wife,  §  1206. 

Physician,  §  1207. 

Priest,  §  1208. 

Public  officer,  §  1209. 

Witnesses  in  general,  §  1210. 

Who  may  be  witnesses,  §  1211. 

Children,  §  1212. 

Parties  to  suits,  §  1213. 

Partner  surviving,  §  1214. 

Keligious  belief,  §  1215. 

Practice  on  evidence — Contradictory  statements,  S  1216. 

Cross-examination,  §  127" 

Discretion  of  court,  §  1218. 

Boots  of  account,  §  1219. 

Historical  books,  §  1220. 

Deeds  and  contracts,  §  1221. 

Letters,  correspondence,  §  1222. 

Public  documents,  §  1223. 

Court  records,  §  1224. 

Impeachment  of  witness,  §  1225. 

Party  not  bound  by  statements,  §  1226. 

Kecalling  witness,  §  1227. 

Order  of  proof,  §  1228. 

Limiting  number  of  witnesses,  §  1229. 

Eefreshing  memory  of  witness,  §  1230. 

Argument  of  counsel,  §  1231. 

Opening  statement,  §  1232. 

Reading  law  to  jury,  §  1233. 

Instructions  to  jury,  §  1234. 

Taking  case  from  jury,  §  1235. 

Instructions,   how   given,  §  1236. 

Form  and  sufficiency  of  instructions — Generally,  §  123T* 

Instructions  in  writing,  §  1237a. 

Misleading  and  erroneous  instructions,  §1238. 

Instructions  refused,  §  1239. 

Refusal  of  instructions,  §  1240. 

Instructions — How  construed,  §  1241. 

The  same — Modification  or  amendment  of,  §  1242. 

The  same — Presumptions,  §  1243. 

The  same — ^Duty  of  jury  to  follow,  §  1244. 

The  same — Error,  when  cured,  §  1245. 

Conduct  of  the  jury,  §1246. 

Misconduct  of  jury,  §  1247. 

View  of  property  or  premises  by  jury,  |  ItiA, 

Withdrawal  of  case  from  jury,  §  1249. 
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TELAi  (Continued). 

Excusing  juror,  §  1249a. 

Fees  of  jury,  §  1250. 

Amendment  of  verdict,  §  1251. 

Chance  verdict,  §  1252. 

Character  and  form  of  verdict,  §  1253. 

Claim  and  delivery,  form  of  verdict  in  actions  for,  §  125^ 

Conclusiveness  of  verdict,  §  1255. 

Directing  verdict,  §  1256. 

Entry  of  verdict,  §  1257. 

Errors  cured,  §  1258. 

General  verdict,  §  1259. 

How  authenticated,  §  1260. 

Informal  verdict,  §  1261. 

Joint  verdict,  §  1262. 

Mining  claims,  verdict  in  actions  for,  §  1263. 

Setting  aside  verdict,  §  1264. 

Verdict  in  particular  actions,  §  1265. 

The  same — Continued,  §  1266. 

Impeachment  of  verdict  by  oaths  of  jurors,  §  1267. 

Special  verdict,  §  1268. 

Construction  of  special  verdict,  §  1268a. 

Verdict  by  stipulation,  §  1269.  M 

Verdict  sustained,  §  1270.  "^ 

Declaring  verdict,  §  1271. 

Validity  and  construction  of  verdict — Generally,  5  1272. 

Interpretation  of  verdict,  §  1273. 

TEIAIr— FORMS.  .:,; 

Affidavit  for  continuance  for  absence  of  documents,  §  1151. 
AflSdavit  for  continuance  for  absence  of  witness,  §  1149. 
Affidavit  for  continuance  for  illness  of  witness,  §  1150. 
Affidavit  for  continuance  for  illness  of  sole  attorney,  §  1152. 
Before  referee,  notice  of,  §  1332. 

By  jury,  waiver  of  by  written  stipulation,  form  of,  §  1188. 
Findings  by  the  court,  general  form,  §  1189. 
Motion  for  continuance,  §  1153. 
Notice  of,  and  note  of  issue,  §  1148. 
Notice  of  transferred  action,  in  justice  court,  §  1147. 
Notice  to  produce  papers  at,  §  1146. 
Order  of  continuance,  §  1154. 
Request  for  findings,  §  1193. 

Consecutive  Sections. 

Demand  for  inspection  and  copy,  §  1144. 

Stipulation  to  admit  documents,  §  1145. 

Notice  to  produce  at  trial,  §  1146. 

In  justice  court — Notice  of  trial  of  transferred  action,  §  1147. 

Notice  of  trial  and  note  of  issue,  §  1148. 
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TRIAL— FORMS  (Continued). 

AflSdavit  for  continuance  because  of  absence  of  witnesses,  §  1149. 
The  same — For  unexpected  absence  or  illness  of  witness,  §  1150. 
Affidavit  for  continuance    because  of  absence    of    documentary    evidence, 

§  1151. 
Affidavit  for  continuance  because  of  sickness  of  sole  counsel,  §  1152. 
Motion  for  continuance,  §  1153. 
Order  continuing  or  postponing  trial,  §  1154, 

Trial  by  Court. 

Written  stipulation  waiving  jury  trial,  §  1188. 

Finding  by  the  court — General  form,  §  1189. 

Findings  in  action  for  divorce,  §  1190. 

Findings  in  action  to  quiet  title,  §  1191. 

Findings  in  an  action  on  a  promissory  note^  §  1192. 

Request  for  findings,  §  1193. 

Exceptions  to  the  findings,  §  1194. 

Notice  of  filing  of  the   decision^  §  1195. 

Trial  by  Jury. 

General  verdict,  §  1274. 

Verdict  for  defendant  on  plaintiff's  claim  and  on  counterclaim,  §  1275. 

Verdict  for  excess,  both  parties  having  proved  a  cause  of  action,  §  1276. 

Verdict  subject  to  opinion  of  the  court,  §  1277. 

Verdict  in  replevin  for  plaintiff,  §  1278. 

Verdict  in  replevin  for  the  defendant,  §  1279. 

Verdict  for  plaintiff  in  replevin,  §  1280. 

General  verdict  for  plaintiff  in  ejectment,  §  1281. 

Separate  verdict  in  ejectment  for  defendant's  improvements,  when  plain- 
tiff recovers  the  land,  §  1282. 

Separate  verdict  in  ejectment  for  a  part  of  the  premises  only,  §  1283. 

Special  verdict,  §  1284. 

General  verdict,  with  findings  on  particular  questions,  §  1285. 

Notice  of  motion  for  trial  of  issues  of  fact  in  equitable  case,  or  issues  not 
made  by  the  pleadings,  before  a  jury,  §  1286. 

Order  for  trial  of  issues  in  equitable  action  before  jury,  §  1287. 

TROVER  AND  CONVERSION. 

In  General. 

Damages,  issue  of  fact,  8  1127. 

Infants  in  conversion,  §  3360. 

Reply  in  suit  for,  §  754. 

Right  of  action  for,  §  23, 

Separate  statement  of  actions  on,  §  283. 

Several  defenses  pleaded,  §  667. 

Consecutive  Sections. 
Conversion  defined,  §  4045. 
Conversion  by  agent,  §  4046. 
Conversion,  allegation  sufficient,  S  4047, 
Demand,  §  4048. 
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TEOVEK  AND  CONVERSION   (Continued). 

T)emand  and  refusal,  §  4049. 

deposit  of  money — Non-payment,  §  4050. 

Election  of  remedy,  §  4051. 

Oist  of  the  action,  §  4052. 

Intent,  §  4053. 

i'oinder  of  parties,  §  4054, 

i/oint  ownership,  §  4055. 

Jurisdiction,  §  4056. 

Measure  of  recovery,  §  4057. 

Offer  to  restore,  §  4058. 

Ownership,  §  4059. 

Varties,  plaintiffs — Who  may  sue,  §  4060. 

Parties  defendant — Who  may  be  sued,  §  4061. 

Possession  and  right  of  possession,  §  4062.  _ 

Possession  and  right  of  possession — Ownership,  S  40Cli,  ■ 

Purchase  from  agents,  §  4064.  ^ 

Value,  §  4065. 

Value — Continued,  §  4066. 

Who  liable,  §  4067. 

Date  of  conversion,  §  4068. 

Wrongful  and  unlawful,  §  4069, 

Schedule  annexed,  §  4070. 

Bailee  holding  lien,  §  4071. 

Value  of  note,  §  4072. 

Assignment  by  married  woman,  §  4073. 

Assignment  for  benefit  of  creditors,  §  4074. 

Consideration  of  assignment,  §  4075. 

Conversion  before  assignment,  §  4076. 

Complaint  by  assignees — Warrants,  §  4077. 

Demand  by  assignee,  §  4078. 

Power  of  owner  after  conversion,  §  4079. 

Eight  of  action  assignable,  §  4080. 

Action  against  assignee,  §  4081. 

When  action  lies,  §  4082. 

Essential  aveiments,  §  4083. 

Demand  of  property,  §  4084. 

Ownership,  §  4085. 

Bond  or  written  instrument,  §  4086. 

Action  defined,  §  4087. 

Allegations  essential,  §  4088. 

Cepit— Detinet,  §  4089. 

Character  or  capacity,  §  4090. 

Claim  to  property,  §  4091. 

Custody  of  the  law,  §  4092. 

Description  of  property,  §  4093. 

Special  damages,  §  4094. 

Damages,  §  4095. 

Demand,  §  4096. 
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TEOVEB  AND  CONVERSION  (Contmned). 

Execution  creditor  joined,  §  4097. 

Fixtures,  -when  personal  property,  §  4098. 

Liabilities  of  third  persons,  §  4099. 

Property  taken  for  tax,  §  4100. 

Relief,  §  4101. 

Eight  of  possession,  §  4102. 

Non-payment,  §  4103. 

Allegation  of  value,  §  4104. 

When  replevin  lies,  §  4105. 

When  action  wiU  not  lie,  §  4106. 

Wrongful  detention,  §  4107. 

Wrongful  taking,  §  4108. 

Complaint  by  assignee  of  insolvent,  §  4108L 

Property  of  decedent,  §  4110. 

Warehouseman,  §  4111. 

Former  recovery,  §  4112. 

General  denial,  §  4113. 

Justification  of  officer,  §  4114. 

Plaintiff  regaining  possession,  §  4115. 

Title  in  another,  §  4116. 

Counterclaim,  §  4117. 

Value,  §  4118. 

Another  action  pending,  §  4119. 

Limitation  of  action,  §  4120. 

Delivery  to  third  person,  §  4121. 

Demand,  §  4122. 

Fraudulent  transfer,  §  4123. 

General  denial — Insufficient  denials,  §  4124. 

Justification,  §  4125. 

Non  cepit,  §  4126. 

Subsequent  proceedings,  §  4127. 

Denial  of  plaintiff's  title,  §  4128.    ' 

Prayer,  §  4129. 

Property  in  defendant,  §  4130. 

TEOVEB  AND  CONVERSION— EOBMa 

Complaint  for  conversion — Common   form,  §  4131. 

Complaint  for  conversion — Another  form,  §  4132. 

Complaint  by  seller  against  buyer,  under  contract  for  sale,  §  4133. 

Complaint  by  seller  against  fraudulent  buyer  of  goods  for  conversion,  §  4134. 

Allegations  against  fraudulent  buyer  and  his  transferee,  §  4135. 

Complaint  for  goods  wrongfully  taken  from  possession  of  plaintiff's  assignor, 

§  4136. 
Complaint  for  goods  wrongfully  taken  from  possession  of  bailee,  §  4137. 
Complaint  for  conversion  of  promissory  note,  §  4138. 
Complaint  by  assignee  after  conversion,  §  4139. 
Complaint  against  one  in  possession  innocently,  §  4140. 
Complaint  by  administrator,  after  conversion,  §  4141, 


4330  INDEX, 

TROVER  AND  CONVERSION— FORMS   (Continued). 
Complaint  for  conversion  of  bond,  §  4142. 
Complaint  for  claim  and  delivery,  §  4143. 
Answer — Denial  of  plaintiff's  ownership,  §  4144. 
Answer — Denial  of  bailment,  §  4145. 
Answer — Lien  upon  goods  detained,  §  4146. 
Answer — Lien  for  services,  §  4147. 
Answer — Claim  and  delivery,  §  414S. 
Answer — Title  in  another  than  plaintiff,  §  4149. 
Answer — Defendant  part  owner,  §  4150. 
Justification  of  taking  by  defendant  as  sheriff,  §  4151. 
Defense  of  attorney's  lien  for  services,  §  4152. 

Answer — Goods  seized  under  attachment,  and  plaintiff  a  fraudulent  purchaser, 
§  4153. 

TRUSTS. 
Actions  to  establish  different  on  different  acts  joined,  §  214. 
Averment  of  by  trustee,  §  3295. 

Cestuis  que  trustent  as  necessary  defendants  in  action  to  enforce  trust,  §  53. 
Creditors'  suit  to  enforce,  §  2190. 
Demurrer  to  complaint  on,  §  360. 
How  created,  §  6107. 

Implied,  defendants  in  action  to  declare  and  enforce,  §  53. 
In  personal  property,  §  5990. 
Involuntary,  from  fraud,  §  6832. 
Notice  of,  assignment,  §  3297. 
On  personalty,  §  6008. 

Property  held  in  trust  for  debtor  cannot  be  reached  by  creditor's  suit,  §  2192. 
Purpose  of  express  trust,  §  6109.  j 

Specific  performance  of,  §  6941,  >| 

To  sell,  §  6118. 

Trust  deed  as  mortgage,  §  5833. 
Trust  deed,  in  writing,  §  3298. 

Trustee  as  indispensable  party  to  suit  involving  title  to  trust  property,  S  8. 
Trustees,  as  parties  defendant,  in  general,  §  53. 
Trustee,  duty  of  to  give  notice  of  sale,  §  6121. 
Trustee,  garnishment  of,  §  2786. 

Trustees  of  corporation,  appointment,  duties  and  powers,  §§  3509,  3510. 
Trustees  of  corporation,  liability  of,  §  3511.  _ 

Trustees,  parties  to  contract,  as,  §  3294,  ■ 

Trustee's  power  of  sale,  §§  6117,  6118. 
Trustee's  sale,  title  passing,  §  6123. 

Trustee's  sale  under  deed,  disposition  of  surplus,  §  6125. 
Trustee's  sale,  who  may  purchase  at,  §  6122. 
Trustees,  vendor  and  vendee  as,  §  6971. 

Trustees,  want  of  capacity  to  sue,  raised  by  demurrer,  when,  §  263. 
Trustees,  when  liable  on  note  signed,  §  5457. 
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TRUSTS  (Continued). 

Trustees,  when  may  be  parties  plaintiff,  S  26. 

Trustees,  when  may  sue  alone,  §  3293. 

Trustees,  wife  for  husband,  §  3573, 

Violation  of,  enjoined,  §  2944. 

When  cestui  que  trust  may  sue,  §  3296. 

Foreclosore  Sale  Under  Trust  Deed. 

Trust,  how  created,  §  6107. 

Payee  as  trustee,  §  6108. 

Purposes  of  express  trusts,  §  6109. 

Deed  made  absolute,  §  6110. 

Deed  as  mortgage,  §  6111. 

No  limitations,  §  6112. 

Defeasance,  §  6113. 

Subsequent  purchaser  for  yalue  without  notice,  §  6114i 

Eight  to  foreclose,  §  6115. 

Strict  foreclosure,  §  6116. 

Trustee's  power  of  sale,  §  6117. 

To  sell  and  dispose  of,  §  6118. 

Revocation  of  power  to  sell,  §  6119. 

Eestraining  exercise  of  power,  §  6120. 

Duty  of  trustee — Notice  of  sale,  §  6121. 

Who  may  purchase  at  trustee's  sale,  §  6122. 

Title  of  purchaser,  §  6123. 

Setting  aside  sale,  §  6124. 

Surplus  and  personal  liability,  §  6125. 

TRUSTS— FORMS. 

Complaint  by  trustee,  §  3303. 

Complaint  by  trustee  on  insurance  policy,  §  4808, 
Complaint  in  action  to  reach  trust  fund,  §  2212. 
Lis  pendens  in  action  to  establish,  §  1114. 
Trusteeship  denied,  form  of,  §  611. 

TRUTH. 
As  defense  to  libel,  §  3980. 

TUITION. 
Form  of  complaints  on  account  of,  §§  4488,  4489. 

ULTIMATE  FACTa 

Ultimate  and  probative  facts,  §  4866. 

ULTRA  VIRES. 

See  Corporations. 
Defense  of,  §  534. 
Defense  of,  form,  §  3537. 

UMPIRE. 

Appointment  by  arbitrators,  §  2320. 
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UNCEETAINTT. 
Demnrrer  for,  S§  306-313. 
Effect  of  demurrer  for,  §  307. 
Of  agency,  demurrer  for,  §  336. 
Of  description,  demurrer  for,  §  335. 
Of  terms  of  contract,  no  specific  performance,  when,  §  6960. 

UNDERLEASE. 
Covenants  u  to,  §  5795. 

UNDERMINING  PIJ^INTirF'S  LAND. 
Form  of  complaint  for,    §§  4323,  4324. 

UNDERTAKING. 

See,  also,  Bonds;  Indemnity;  Suretyship. 

For  costs.    See  Costs. 

Action  on  bond  given  in  replevin,  §§  2585,  2586. 

Amendment  of,  §  816. 

Averring  contents  of,  §  4891. 

Averments  in  action  on,  §§  4835-4837. 

Bonds,  §§4833-500«. 

For  attachment,  action  on,  §§  4873-4878. 

For  attachment,  amount,  sureties,  to  whom  payable,  amendment j  and  Toid, 

§§  2648-2653. 
For  attachment,  consideration  of,  §  2734. 
For  attachment,  four  in  number,  action  on,  §§  2728-2744. 
For  injunction,  §  2845. 
For  order  of  arrest,  §§  2469-2471. 

For  lease  of  attached  property,  §  2688.  ■ 

In  claim  and  delivery,  actions  on,  §§  488^4892.  ^ 

Indemnity  bonds,  §§  4833-5006. 

In  replevin,  exception  to  and  justification  of  sureties,  §§  2546-2547. 
Joint  and  joint  and  several,  §§  5261,  5262. 

Liability  on,  in  replevin,  §§  2583,  2584.  J 

On  appeal,  §§  4855-4866.  % 

On  appeal,  defective,  remedy,  §§  1785,  1786. 
On  appeal,  filing  of,  §  1777. 

On  appeal  from  judgment  for  possession  of  land,  §  6630L 
On  appeal  from  justice  court,  §§  1976-1981. 
On  appeal,  in  transcript,  when,  §  1863. 
On  appeal,  contents  of,  §§  1780-1782. 
On  appeal,  action  on,  §§  1790-1793. 
On  appeal,  amendment  of,  §  1771. 
Redelivery  bond  in  replevin,  §§  2554,  2555. 
Same  as  bond,  §§  4845,  5260. 
To  effect  stay,  §  1787. 
To  release  garnishee,  liability  on,  §  2794. 


i 


INDEX.  4333 

UNDEETAKQTO  (Continued). 
To  sheriff  in  replevin,  §  2544, 
Who  exempt  from  giving,  §  178S. 

UNDEETAKING— FORMS. 

Complaints  on,  §§  4978-5006. 

For  attachment,  §  2799. 

For  injunction,  §  3027. 

Forms  for  justification  of  sureties  on  redelivery  bond  in  replevin,  §§  2602, 

2603. 
Form  of,  on  order  of  arrest,  §  2500. 
Form  of  redelivery  bond  in  replevin,  §  2600. 
Form  of  in  replevin,  §  2596. 
In  certiorari,  to  stay  execution,  §  2022. 
Notice  of  exception  to  sureties  in  replevin,  §  2597. 
Of  claimant  of  property  held  under  execution,  §  2102a. 
Of  defendant  on  arrest,  §  695. 
On  appeal,  complaint  on,  §  1801. 
Or  appeal,  for  costs  and  damages,  §  1795. 
On  appeal  from  justice  court,  §§  1987,  1988. 
On  appeal,  staying  execution,  §  1796. 
On  application  for  receiver,  §  3123. 
On  stay  of  execution,  §  2108. 

To  discharge  attachment  on  partnership  property,  §  373SL 
To  indemnify  sheriff  on  execution,  §  2102. 
To  release  attached  property,  §§  2808,  2809. 

UNILATERAL  CONTRACT. 

See  Contracts. 

UNITED   STATES  COURTS. 

Pleading  judgments  in,  §  5594. 
Removal  of  causes  to,  §§  1020-1044. 


No  tax  on,  §  6784. 
Sold,  tax  on,  §  6737. 


UNITED  STATES  LAND. 


UNITED  STATES  STOCK. 


Not  taxable,  §  6775. 

UNITED  STATES  SUPREME  COURT. 
Appeal  to,  §  1667. 

UNKNOWN  DEFENDANTS. 

Allegations  as  to,  §  5956. 

Fictitious  name  may  be  used  to  designate,  §  107. 
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UNIiAWFUL   DETAINER. 
See  Forcible  Entry  and  Detainer. 
Unlawful  detainer,  upon  default  in  sale  contract  for  land,  §  €0M. 

UNIiAWFUIi  DETAINER— FOEMS. 

Complaint  for  holding  over,  §§  6525,  6526. 
Judgment  in,  §  6530. 

UNLAWFUL  ENTRY. 
See  Forcible  Entry  and  Detainer. 
Defined,  §  6462. 

UNLIQUIDATED  DEMANDS. 
Counterclaimed,  when,  §  631. 

UNNECESSARY  AVERMENTS. 
What  are,  §  99. 

USE  AND  OCCUPATION. 

Action  against  executor,  §  3335. 

Covenants  as  to,  §  5783. 

Of  pledged  property,  §  3158. 

Summary  proceedings  to  recover  poseession,  §  6634. 

Occupancy,  §  6637. 

Jurisdiction,  §  6638. 

Damages,  §  6639. 

Parties,  §  6640. 

Designation  of  premises,  §  664L 

Forfeiture,  §  6642. 

Liability  of  tenant,  §  6643. 

Term  of  lease,  §  6644. 

Surrender  of  premises,  §  6645. 

Waiver  of  forfeiture,  §  6646. 

Assignment,  §  6647. 

Liability  of  assignee,  §  6648. 

Non-payment,  §  6649. 

Assignments,  §  6650. 

Executor  and  devisee,  §  6651. 

Bequest  and  permission,  §  6652. 

Teims  stated,  §  6653. 

When  action  lies,  §  6654. 

Escential  allegations — Title — Indebtedness,  i  6655. 

Complaint,  §  6656. 

Parties,  §  6657. 

Separate  demands,  §  6658. 

Tenant  at  will,  §  6659. 

Interest,  §  6660. 

Improvements,  §  6661. 

Essential  allegations,  §  6662. 

Parties — Cotenants,  §  6663. 
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USE  AND  OCCUPATION  (Continued). 

Defense — Admission,  §  6664. 

Denial  of  the  lease,  §  6665. 

Defense — Assignment,  §  6666. 

Forfeiture,  §  6667. 

Defense — Eviction,  §  6668. 

Insufficient  defense,  §  6669. 

Eviction — Must  be  specially  set  up,  §  6670. 

Judgment  and  execution,  §  6671. 

Belief  from  forfeiture,  §  6672. 

USE  AND  OCCUPATION— FORMS. 

Complaint  on  express  contract,  §  6673. 

Complaint  for  rent  reserved  in  lease,  §  6674. 

Complaint  for  deficiency   after   re-entry,  §  6675. 

Complaint  in  action  on  promise  to  pay  for  surrender  of  lease,  §  667tt. 

Complaint  against    assignee    of   lessee,  §  6677. 

Complaint  by  grantee  of  reversion  against  lessee,  §  6678. 

Allegation  of  assignment,  §  6679. 

Allegation  by  heir  of  reversioner,  §  6680. 

Complaint  by  assignee  of  devisee  against  assignee  of  lessee,  §  6681. 

Complaint  against  lessee  for  use  and  occupation  of  pasture,  §  6682. 

Complaint  for  use  and  occupation — Implied  contract,  §  6683. 

Complaint  for  lodging  and  board,  §  6684. 

Allegation  for  lodging,  §  6685. 

Complaint  for  hire  of  personal  property,  §  6686. 

Complaint  for  hire  of  piano,  with  damages  for  not  returning  it,  §  6687. 

Complaint  for  hire  of  furniture,  etc.,  with  damages  for  ill-use,  §  66S8. 

Answer. 

Denial  of  use  and  occupation,  §  6689. 

The  same — Denial  of  hiring,  §  6690. 

The  same — Denial  by  assignee,  §  6691. 

The  same — Assignee's  assignment  to  third  person,  §  6692. 

The  same— Eviction,  §  6693. 

The  same — Surrender,  §  6694. 

The  same — Defense  to  one  installment,  §  6695. 

USURPATION  OF  OFFICE. 
Or  franchise,  §§  7020-7053. 

USURPATION  OF  OFFICE— FORMS. 

Elective  office,  complaint  by  private  person,  §  7059. 
Complaint  by  taxpayer  for,  §  7061. 

USURY. 

How  alleged,  §§  5505,  5506. 

Law  of  another  state,  how  pleaded,  §  5504. 

Usurious  interest  on  pledge,  §  6007. 
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USUET— FORMS. 

As  defense  upon  note,  §5  5567,  5569. 
Pleaded  in  defense,  §  5096. 

VACANCY. 
Vacancy  in  office,  when,  §  7046. 

VACATINQ. 

And  amending  judgment,  §§  1535-1545. 

Award,  §§  4509,  4510. 

Foreclosure  sale,  §  5941. 

Judgment,  non-appealable  orders  as  to,  §  1724. 

Judgment  for  costs.  §  1515. 

Orders  made  in,  §  902. 

VACATING— FORMS. 
Judgment  for  fraud,  complaint  for,  §  1545. 
Writ  of  attachment,  order,  §  2810. 
Of  injunction,  notice  and  affidavit  for,  §§  3069,  3070. 

VALUE. 

Increased,  defense  in  specific  performance,  §  6983. 

Of  converted  property,  alleging,  §§  4065,  4066,  4104,  4118. 

Of  land,  admissions  >>y  value  of  land  received  in  exchange,  §  5722. 

Relief  from  over-valuation  for  taxes,  §  6787. 

Representations  as  to,  fraud,  §§  6837,  6838. 

Warranties  as  to,  insurance,  §  4749. 

Received,  essential  part  of  note,  when,  §  5394. 

VALUE  RECEIVED. 
"Value  received,**  necessary  in  bills  of  exchange,  §  5270. 

VARIANCE. 
Between  answer  and  proof,  §  483. 

Between  common-law  liability  of  carrier  and  special  contract,  §  3251. 
Between  payment  in  money,  note  or  check,  §  530. 
In  action  on  note,  §  5460. 
In  date  of  note,  when  immaterial,  §  5369. 
In  names,  §  524  "5. 

Pleadings  amended  to   conform  to  proof,  §  795. 
Variation  from  terms  of  building  contract,  §  5657. 

VEHICLE. 
Carrier  bound  to  provide,  §  3234. 

VEHICLE— FORMS. 
Vehicle  damaged  by  defect  of  street,  complaint  for,  §  4309. 
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VENDOB  AND  PURCHASED. 
In  GeneraL 

Action  b/  purchaser  for  earnest  money  paid,  §§  5055,  5103. 
Bona  fide  purchaser,  notice  of,  §  928. 
Defense  ou  foreclosure  by  vendor,  §  6031. 
Duty  of  buyer  to  demand  deed,  when,  §  5716. 
Ejectment  oy  vendor,  when  had,  §  6338. 
Lien  of  buyer,  §  6024. 
Lien  of  vendor,  attachment  on,  §  2641. 
Lien  of  vendor,  foreclosure   of,  §§  6022-6036. 
Lien  of  vendor,  decree  of,  §  6033. 
Lien  of  vendor,  defined,  §§  6022,  6023. 
Lien  of  veidor,  allegations  on  foreclosure  of,  §  6028. 
Lien  of  v«ndor,  ejectment  under  sale  contract,  when,  §  6034. 
Lien  of  vendor,  waiver  of,  §  6027. 
Lien  of  vendor,  when  enforced,  §  6026. 
Eight  of  vendee  on  a  resale  by  vendor,  §  5730. 
Mortgaged  property,  liability  of  purchaser,  §  5844. 
Vendor  as  trustee,  §  6971. 

Contracts  for  Sale  of  Real  Property. 

xVllegation  of  possession,  §  5713. 

Allegation  of  seisin  in  fee,  §  5714. 

Coutract  in  the  alternative,  §  5715. 

Demand  and  refusal,  §  5716. 

Description  of  property,  §  5717. 

Interpretation  of  contract,  §  5718. 

Performance  of  conditions,  §  5719. 

SaIo  "in  writing,"  §  5720. 

Writing,  presumption  of,  §  5721. 

Admission,  §  5722. 

Rescission  of  contract,  §  5723. 

Title,  §  5724. 

Incumbrances  and  liens,  §  5725. 

Marketable  title,  §  5726. 

Consideration,  in  purchase  of  land,  §  5727. 

Consideration  of  deed,  §  5728. 

Delivery,  §  5729. 

Rights  of  vendee,  §  5730. 

"Execute,"  §  5731. 

Payment  and  delivery — Mutual  agreements,  §  5732. 

Sufficiency  of  complaint — Judgment  on  pleadings,  §  5733. 

Notice  of  rescission,  §  5734. 

Rescission — Pleading — Damages,  §  5735. 

Rescission — Return  of  property  received  under  contract,  §  5736. 

Time  and  essence  of  the  contract,  §  5737. 

Defense  of  defective  title,  S  5738. 

Fraud,  §  5739. 
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VENDOR  AND  PUHCHASER  (Continued). 
Covenant  against  incumbrances,  §  5740. 
Possession  as  notice,  §  5741. 
InsuflSeient  notice,  §  5742. 
Sufficient  notice,  §  5743. 

roreclosure  of  Vendor's  Lien. 

Vendor's  lien  defined,  §  6022. 

Nature  and  extent  of  vendor's  lien,  §  6023^ 

Vendee's  lien,  §  6024. 

Parties,  §  6025. 

Eight,  when  enforced,  §  6026. 

Waiver  of  lien,  §  6027. 

Complaint  or  bill,  §  6028. 

Failure  of  performance,  §  6029. 

Jurisdictional  defense,  |  6030. 

Defenses  of  vendee,  §  6031. 

Eescission — Prior  judgment,  §  6032. 

Decree,  §  6033. 

Ejectment — Unlawful  detainer,  §  6034. 

VENDOB  AND  PUECHASEIt— FOEMS. 
In  General. 

Action  by  purchaser  for  purchase  money,  §  5132. 
Compla 
Compla 
Compla 
Compla 
Compla 
Compla 
Compla 
Compla 
Compla 
Compla 


nt  by  purchaser,  §§  6993,  699i. 

nt  by  purchaser  against  vendor,  §§  5744,  5746. 

nt  by  purchaser  for  return  of  purchase  money  and  securities,  §  5752. 

nt  by  purchaser  for  purchase  money  paid,  §§  5070,  5071. 

nt  by  purchaser  on  assigned  insurance  policy,  §§  4796,  4797. 

nt  by  vendor  for  purchase  price  of  land,  §§  5747,  5749. 

nt  by  vendor,  land  not  conveyed,  §  5751. 

nt  by  vendor  against  executor  of  purchaser,  §  5750. 

nt  by  vendor  for  deficiency  on 'resale,  §4641. 

nt  to  enforce  lien  of  vendor,  §§  6035,  6036. 
Defense  of  non-conveyance,  in  action  on  notes  given  as  payment  for  land, 

§  5575. 
Judgment  of  specific  performance  against,  §  7015. 

Actions  on  Contracts  for  Sale  of  Eealty. 

Complaint  by  purchaser  against  vendor,  for  breach  of  agreement  to  convey, 

§  5744. 

Performance — Averment  of  excuse  for  performance,  §  5745. 

Complaint  by  purchaser  against  vendor  for  damages  for  not  executing  con- 
veyance, and  for  repayment  of  purchase  money,  §  5746. 

Complaint  by  vendor  against  purchaser,  for  breach  of  agreement  to  pur- 
chase, §  5747. 

Averment  of  excuse  for  non-performance,  §  5748. 
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VENDOR  AND  PURCHASER — FORMS  (Continued). 

Complaint  by  vendor  against  purchaser,  for  not  fulfilling  agreement,  and 

for  deficiency  on  resale,  §  5749. 
Complaint  by  vendor  against  executor  of  purchaser,  §  5750. 
Complaint  by  vendor  against  purchaser,  for  real  property  contracted  to  be 

sold,  but  not  conveyed,  §  5751. 
Complaint  by  purchaser  against  vendor,  coupled  with  claim  for  redeliver/ 

of  securities  for  purchase  money,  §  5752. 
Allegation  of  delivery  in  escrow,  §  5753. 
Denial  of  conditional  delivery,  §  5754. 
Allegation  of  breach  of  warranty,  §  5755. 

Foreclosure  of  Vendor's  Lien. 

Complaint  of  vendor  against  purchaser,  to  enforce  lien,  §  6035. 
Complaint    of    vendor    against    purchaser    and    his    grantee    and   judgment 
creditors,  to  enforce  lien,  §  6036. 

VENTJE. 

In  general,  §§  982-989. 

Actions  affecting  real  property,  §  985. 

Actions  against  counties,  §  986. 

Action  on  mutual  benefit  insurance  certificate,  §  4786. 

Actions  to  enforce  trusts,  transitory,  §  985. 

Aflldavit  for  change  of,  judge  disqualified,  §  997. 

Affidavit  of  merits  on  application  for  change  of,  §§  995,  996. 

Affidavit  resisting  motion  for  change  of,  §  998. 

Application  for  change  of,  §  992. 

Application  for  change  of,  when  defendants  must  join  in,  §  994. 

Aa  to  corporations,  §§  3497,  3498. 

Change  of,  §§  990-1019. 

Change  of  place  of  trial  to  federal  court,  on  ground  of  prejudice,  §  1025. 

Change  of  venue,  application  for,  §  992. 

Change  of  venue,  appeal  from  order  denying,  §  1002. 

Change  of,  grounds  for,  §  991. 

Change  of  venue,  mandamus  to  compel  hearing  of  motion  for,  S  lOOL 

Change  of  venue,  affidavit  of  merits  on,  §§  995,  996. 

Change  of,  in  action  for  false  imprisonment,  §  3851. 

Change  of  venue  to  hear  motion,  §  906. 

Change  of  venue,  when  defendants  must  join  in,  §  994. 

Change  of  venue,  power  of  court  in,  §  990. 

Demand  for  change  of,  §  993. 

Dependent  upon  location  of  subject  matter,  §  983. 

Effect  of  motion  for  change  of,  §  1000. 

Governed  by  residence  of  defendant,  when,  §  98& 

Grounds  for  change  of,  §  991. 

Hearing  of  motion  for  change  of,  §  999. 

In  actions  on  statutes,  §  5030. 

In  county  of  defendant's  residence,  S  985. 
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VENTTE  (Continued). 

In  quiet  title,  §  6216. 

In  quiet  title  to  easement,  §  4352. 

In  quo  warranto,  §  7029. 

Joinder  of  defendants  necessary  in  agking  for  change  of  venue,  §  994. 

Laid  in  title  of  pleading,  §  104. 

In  mandamus,  §  7085. 

Mandamus  to  compel  hearing  of  motion  for  change  of,  §  lOOL 

Place  of  trial,  where  cause  arose,  when,  §  987. 

Transfer  of  cause  from  state  to  federal  court,  §§  1020-1044. 

Transitory  actions,  §  984. 

When  to  apply  for  change  of,  §  992. 

Where  cause  of  action  arose,  §  987. 

Wrong  county,  demurrer  for,  §  331. 

Waiver  of  objection  to,  §  989. 

Where  defendant  resides,  when,  §  988. 

Consecutive  Sections.  m 

Definition  of  terms,  §  982. 

Venue  dependent  upon  location  of  subject-matter,  S  983. 

Transitory  actions,  §  984. 

Actions  affecting  lands,  §  985. 

Actions  against  counties,  §  986. 

Place  where  cause  of  action  arose,  §  987. 

Eesidence  of  defendants  as  determining  venue,  §  988. 

Waiver  of  objections,  §  989. 

VENTJE— FOKMS. 

Change  of  venue,  affidavit  resisting,  §  1014. 

Change  of  venue,  affidavit  for  on  ground  of  disqualification  of  judge,  §  1013L 

Change  of  venue,  affidavit  on,  §  1007. 

Change  of  venue,  affidavit  for,  convenience  of  witnesses,  §  1012. 

Change  of  venue,  affidavit  for  on  ground  of  prejudice,  §  1011. 

Change  of  venue,  affidavit,  on  location  of  subject-matter,  §  1008. 

Change  of  venue,  affidavit  for  on  ground  of  non-residence,  §  1010. 

Change  of  venue  and  stay  of  proceedings,  order  to  show  cause,  §  1015. 

Change  of  venue,  consent  to,  §  1004. 

Change  of  venue,  notice  of  motion  for,  §  1006. 

Change  of  venue,  order  denying,  §  1017. 

Change  of  venue,  order  for  on  judge's  own  motion,  §  1018. 

Change  of  venue,  statement    of    ground,    not    county    where    action    arose^ 

§  1009. 
Change  to  federal  court,  order  to  show  cause,  §  1042. 
Consent  to  change  of  venue,  §  1004. 
Demand  for  change  of,  §  1003. 
Order  denying  change  of,  §  1017. 
Place  where  cause  of  action  arose,  statement  of  as  groand  for  change  of 

venue,  §  1009. 
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VENTJE — ^FORMS  (Continaed). 

Statement  of  ground  for  change  of,  not  tie  location   of  snbjectmatter, 

§  1008. 
Stay  of  proceedings  and  order  to  show  cause,  change  of  venue,  S  1015. 

verbaIj  condition. 

Verbal  condition  to  delivery  of  note  good,  between  parties,  S  5394. 

VERBAL  CONTRACTS. 

Verbal  contract  to  give  a  lease,  §  6972. 
When  enforceable,  §  6946. 

VERDICT. 
Against  law,  §  1621. 
Against  weight  of  evidence,  §  1622. 
Amendment  of,  §  1251. 
As  to  nuisance,  effect  of,  §  4349. 
By  stipulation,  §  1269. 
Chance,  §  1252. 

Chance,  ground  for  new  trial,  §§  1574,  1575. 
Character  and  form  of,  §  1253. 
Conclusiveness  of,  §  1255. 

Conclusive,  as  to  damages  in  ejectment,  §  6430. 
Construction  of,  §  1272. 
Construction  of  special  verdict,  §  1268. 
Death  after,  no  abatement  of  action,  §  499. 
Declaring  of,  §  1271. 
Direction  of,  §  1256. 
Entry  of,  §  1257. 
Errors  cured,  §  1258. 
Excessive,  appeal  for,  §  1896. 
General,  §  1259. 
In  divorce  action,  §  3659. 
In  replevin,  §  2577. 
How  certified,  §  1260. 
Impeaching  by  affidavits  of  jurors,  §  1577. 
Impeachment  by  oath  of  jurors,  when,  S  1267. 
In  action  on  mining  claims,  §  1263. 
Informal,  §  1261. 

In  particular  actions,  §§  1265,  1266. 
Interpretation  of,  §  1273. 
Joint,  §  1262. 

On  trial  of  right  to  property,  i  2583. 
Setting  aside,  §  1263. 
Special,  §  1268. 
Sustained,  §  1270. 
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VERDICT— FORMS. 
Advisory,  judgment  adopting,  §  1403. 
Verdict  of  defendant  in  replevin,  §  1279. 

For  defendant  on  plaintiff's  claim  and  on  counterclaim,  S  1275. 
For  excess,  both  parties  having  proved  a  cause,  §  1276. 
Form  of,  in  claim  and  delivery,  §  1254. 
For  plaintiff  in  replevin,  §§  1278,  1280. 
General,  §  1274. 

General  form  of  special,  §  1284. 
General  with  special  findings,  §  1285. 
In  ejectment,  for  part  of  premises,  §  1283. 
Judgment  on,  §  1394. 
Subject  to  opinion  of  court,  §  1277. 

VERIFICATION. 
In  GeneraL 

By  attorney  or  agent,  §  165. 
By  corporation,  §  3484. 
By  guardian,  §  164. 

By  officer  of  corporation,  what  to  contain,  §  167. 
By  one  of  several  parties,  §  166. 
By  two  parties,  severally,  §  173. 
Construction  of  verified  pleadings,  §  86. 
Contents  of,  §  150. 
Defined,  §  151. 
Form  and  venue  of,  §  162. 
Form  of,  §§170-183. 
In  action  for  taxes,  §  6788. 
In  condemnation  suits,  §  6811. 
Inconsistent  in  parts,  effect  of,  §  169. 
Of  account,  §  4457. 
Of  account  for  goods  sold,  §  4535. 
Of  answer,  §§  158-430. 
Of  answer,  effect  of  failure  in,  §  829. 
Of  answer  in  condemnation  suit,  §  159. 
Of  answer  in  tax  suits,  §  160. 

Of  answer  on  foreclosure,  effect  of  want  of,  §  5910. 
Of  answer  to  complaint  on  writing  set  out,  uecessarj  to  denj  execution, 

§§5244,  5253. 
Of  complaint,  effect  of,  §  157. 
Of  complaint,  when  essential,  §  154. 
Of  complaint,  when  waived,  §  804. 
Of  complaint  for  injunction,  §  2840. 

Of  denial  of  written  instruments,  when  necessary,  ]  158. 
Of  notice  of  mechanic's  lien,  §  6072. 
Of  pleadings,  in  general,  §§  150-183, 
Of  replication,  §  726. 
Object  of,  §  151. 
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VERIFICATION   (Continued). 

On  information  and  belief,  §  168. 

Sufficient  and  defective,  §  163. 

Time  for,  §  161. 

Time  to  object  to,  §  161. 

Who  may  take,  §  153. 

Verified  answer  necessary,  action  on  bond,  set  out  in  complaint,  $  4920. 

Consecutive  Sections. 

In  general,  §  150. 

Verification  defined,  §  15L 

Written  pleadings,  §  152. 

Authority  to  take,  §  153. 

Verification  of  complaint,  §  154. 

In  disbarment  proceedings,  §  155. 

In  actions  and  defenses  on  written  instruments,  §  156. 

Effect  of  verifying  complaint,  §  157. 

Verification  of  the  answer,  §  158. 

Answer  in  condemnation  suit,  §  159. 

Answer  in  tax  suits,  §  160. 

When  verification  may  be  made,  §  161. 

Form  and  venue,  §  162. 

Sufficient  and  defective  verification,  §  163. 

By  guardian,  §  164. 

By  attorney  or  agent,  §  165. 

By  one  of  several  parties,  §  166. 

By  an  officer  of  a  corporation,  §  167. 

On  information  and  belief,  §  168. 

Counter  statements,  §  169. 

VERIFICATION— FOEMS. 
In  General 

By  attorney  or  agent,  party  absent  from  county,  §  178. 
By  attorney  or  agent,  party  a  corporation  absent  from  county,  §  177» 
By  attorney  or  agent  on  personal  knowledge,  §  175. 
By  foreign  corporation,  §  3518. 
By  officer  of  corporation,  form  of,  §  174. 
By  one  of  several  parties,  form  of,  §  172, 
By  sole  party,  §  170. 
Of  petition,  §  178. 

Of  pleadings,  in  general,  §§  170-183. 
On  information  and  belief,  §  171. 

Consecutive  Sections. 

Verification  by  sole  plaintiff  or  sole  defendant,  S  170. 

On  information  and  belief,  §  171. 

By  one  of  several  parties,  form  of,  §  172. 

By  two  parties,  severally,  §  173. 
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VEEIFICATION— FOEMS   (Continued). 

By  officer  of  corporation,  §  174. 

By  attorney  or  agent,  when  the  facts  are  within  his  personal  knowledge, 

§175. 
By  agent,  when  the  party  is  absent  from  the  county,  §  176. 
When  the  absent  plaintiff  is  a  corporation,  §  177. 
Verification  of  petition,  §  178. 
Formal  parts  of  affidavit  in  an  action,  §  17&. 
Jurat,  affiant  blind  or  illiterate,  §  180. 
Jurat,  affiant  a  foreigner,  §  181. 
Authentication  of  official  character  of  officers  taking  affidavit  without  the 

state  for  use  within  the  state,  §  182. 
Jurat  taken  before  commissioner  without  the  state,  §  183. 

VERIFIED  COMPLAINT. 
General  denial  not  sufficient,  §  407. 

VESSEL. 

Insurance  of,  §§  4767-4779. 
Mortgage  of,  §  5688. 
Overloading,  §  5676. 
Eepair  of,  §  5677. 

VICIOUS  ANIMAL. 

Injury  from,  averments  of  ownership  and  negligence,  §§  4211,  4212,  4213. 

VIEW  OF  PREMISES. 

By  jury,  §  1248. 

In  condemnation,  §  6816. 

VIOLATION  OF  ORDINANCES. 
Form  of  complaint  for,  §§  5037,  5038. 

VIOLATION  OF  TRUST. 
Enjoined,  §  2944. 

VOID. 

Award,  §  4511. 

Bond  to  sheriff,  for  sale  under  execution,  §§  4933-4935. 

Execution,  no  enjoining  sale  under,  §  2876- 

roreclosure  sale,  when,  §  5940. 

Instruments,  for  fraud,  §  6831. 

Judgments  by  confession,  §  1470. 

Judgment,  determined  from  judgment-roll,  §  1309. 

Judgment,  no  appeal  from,  §§  1693,  1725. 

Judgment,  no  ground  for  action,  §  5628. 

Lease,  when,  §  5797. 

Marriage,  when,  §  3638. 

Mortgage  voidable  for  duress,  §  5904. 
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VOID  (Continued). 

Process,  liability  of  officer,  §  3845. 

Promissory  notes,  §  5396. 

Promise  to  marry,  §  5697. 

Sale  of  chattels,  §  4584. 

Sale  tinder  foreclosure,  §  5940. 

Sale  under  trust  deed,  §  6124. 

Tax  sale,  for  too  much,  §  6771, 

Undertaking  on  attachment,  §  2653. 

VOID— FORMS. 

Assignment,  complaint  to  set  aside,  §  3318. 
Contract,  complaint  for  money  paid  under,  §  5071. 
Marriage,  complaint  to  declare,  §  3697. 

VOLUNTARY  PAYMENT. 
No  recovery  of,  §  5120. 

VOTE. 
Form  of  complaint  for  denial  of  right  to,  §  3453. 

VOYAGE. 

Form  of  complaint  for  abandonment  of,  §  5691. 

VROOMAN  ACT. 
Form  of  complaint  in  foreclosure  of  street  assessment  under,  5  6106. 

WAGER. 

Form  of  complaint  to  recover,  §  5135. 
Recovery  of  money  upon,  §§5113,  5114. 


Of  insurance,  §  4750. 

Of  apprentice,  §  5203. 
Of  clerk,  §  5175. 
Of  seaman,  §  5176. 
Of  infants,  §  3361. 


WAGER  POLICT. 
WAGES. 

WAIVEIL 


By  answer,  what,  §  665. 

By  failure  to  demur,  §  6896. 

Intention  of,  issue  of  fact,  §  1127. 

Of  condition,  §  4596. 

Of  default,  §  1423. 

Of  defect  in  attachment  writ,  §  2657. 

Of  detective  notice,  by  appearance  of  garnishee,  §  2769. 

Of  defective  verification,  §  163. 
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WAIVER  (Continued). 

Of  detects  in  attachment  affidavit,  §  2703. 

Of  demand  and  notice  of  sale  under  pledge,  §  6013. 

Of  error  by  stipulation,  §  1820. 

Of  error,  in  case  of  non-suit,  §  1184. 

Of  findings,  §  1185. 

Of  forfeiture  of  lease,  §  6646. 

Of  irregularities  on  appeal,  §  1766a. 

Of  jury,  §§  1155,  1156. 

Of  lien  of  attachment,  §  2702. 

Of  lien  on  pledge,  §  3168. 

Of  no  jurisdiction  by  appeal  from  justice  court,  §  1983. 

Of  notice  of  taking  deposition,  §  2237a. 

Of  objections  on  appeal,  miscellaneous,  §  1910. 

Of  objections  on  taking  deposition,  §  2254. 

Of  objection  to  continuance,  §  1142. 

Of  objection  to  venue,  §  989. 

Of  proof  of  loss  by  fire,  §  4789. 

Of  notice  of  motion  for  new  trial,  §§  1560,  1563. 

Of  right  to  foreclose,  §  5889. 

Of  right  to  sue  for  false  imprisonment,  §  3858. 

Of  trial  by  jury,  issue  of  law,  §  1126. 

Of  vendor's  lien,  §  6027. 

Of  verification  of  pleading,  §  161. 

Of  warranty,  §  4664. 

Of  written  notice,  §  901. 

WAIVEEr— FORMS. 
Of  demand  and  notice,  allegation  of,  §  919, 
Of  notice  of  subsequent  proceedings,  §  932. 

WALL. 
Plaintiffs  land,  form  of  complaint  enjoining  as  nuisance,  S  4429. 

WAREHOUSEMEN. 

Liability  of,  §  3163. 

Liability  on  goods  sold,  §  4619. 

Lien  of,  §  4111. 

WAREHOUSEMEN— rORMa 
Complaint  for  neglecting  to  obey  instructions,  §  3192. 
Complaint  for  refusing  to  deliver  goods,  §  3193. 

WARRANT. 
In  habeas  corpus  proceeding,  §  2391. 
For  street  assessment,  demand  on,  §§  6093,  6094. 
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WARRANT— FOEMS. 
Arrest  of  judgment  debtor,  §  2134. 
On  writ  of  habeas  corpus,  §  2400. 

WAERANTT. 
Action  on  breach,  no  allegation  of  fraud,  §  4677. 
And  representations,  as  to  insurance,  §§  4748,  4749. 
At  auction  sale,  §  4657. 
As  to  sJiill,  implied  when,  §  4663. 
Averment  of,  §  4671. 

Breach  as  defense  in  action  on  goods  sold,  §  4550. 
Burden  of  proof  of,  §  4669. 
Buyer  must  have  relied  on,  §  4684. 
By  agent,  §  4666. 
By  seller,  §  4668. 

Defect  in  quality  as  defense,  §  4634. 
Duty  of  buyer,  §§  4682,  4684. 
Effect  of  general  warranty,  §  4658. 
Existence  of,  issue  of  fact,  §  1127. 
For  particular  purpose,  §  4678. 
Fraudulent  sale  under,  §  6867. 
General  covenant  of,  §  5760. 
Implied,  as  to  title,  §§  4659,  4665. 

Joinder  of  action  on  warranty  with  money  counts,  §  206. 
Life  policy,  §  4765. 

Measure  of  damages  for  breach  of,  §§  4673—4675. 
Of  chattels,  §§  4657-4687. 
Of  money,  §  4662. 
Of  quality,  how  made,  §  4681. 
Of  soundness,  §  4685. 
On  judicial  sale,  §  4660. 
On  sale  of  written  instrument,  §  4667. 
Pleading,  breach  of,  §  4670. 
Under  executory  contract,  §  4676. 
Waiver  of,  §  4664. 

WARRANTY— FORMS. 
Complaints  for  breach  of,  §§  4688-4694. 
Counterclaim  for  breach  of,  §  4696. 
Denial  of,  §  4695. 

False,  as  defense  to  note  given  in  purchase  price,  §§  5571,  5572,  5576,  5577. 
Free  from  liens,  allegation  of  breach  of,  §  5755. 
Of  quantity,  complaint  for  breach  of,  §  5816. 
Of  title  to  real  property,  complaint  for  breach  of,  §§  5809,  5812. 

WASTE. 
Affidavit  of,  to  enjoin,  §  2933. 
Bj  mortgagor  restrained,  §  5944. 
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WASTE  (Continued). 

By  removal  of  building,  §  6626. 

By  tenant,  enjoined  when,  §§  2855,  2856. 

Damages  trebled,  §§  6627,  6628. 

Defined,  §  6616. 

Enjoined,  when,  §§  2925-2933,  6619,  6622. 

Limitation  of  action  as  to,  §  6629. 

No  action  by  administrator  for,  §  3337. 

Of  growing  timber,  §  6618. 

On  mining  claim,  §  6624. 

On  mortgaged  land,  §  6623. 

Parties  to  action,  §  6625. 

Eemoving  fixtures,  demurrer  for  insufficient  pleading,  |  34B. 

Tenancy  alleged,  §  6617. 

Undertaking  on  appeal  from  judgment  on,  S  6630. 

When  action  lies,  §  6621. 

Consecutive  Sections. 

Waste  defined,  §  6616. 

Allegation  of  tenancy,  §  6617. 

Growing  timber — Common-law  doctrine,  §  6618. 

Injunction,  when  lies,  §  6619. 

Jurisdiction,  §  6620. 

When  action  lies,  §  6621. 

When  injunction  will  not  be  dissolved,  §  6622. 

Mortgaged  land,  §  6623. 

Mining  claims,  §  6624. 

Parties,  §  6625. 

Removal  of  building,  §  6626. 

Treble  damages,  §  6627. 

Damages,  §  6628. 

Limitations,  §  6629. 

Undertaking  on  appeal,  S  6630. 

WASTE— FOEMS. 

Affidavit  for  restraint  of,  §  3062. 

Answer  denying,  §  6635.  j 

Complaint  in  partition  alleging,  §  6184. 

Complaint  to  enjoin,  §  3018.  j 

Enjoining,  §§  3063-3066.  .-j 

Injunction  for,  order  dissolving,  §  3073. 

Consecutive  Sections. 

Complaint  by  lessor — Waste  by  lessee,  §  6631. 

Complaint  by  purchaser  at  sheriff'^  sale— For  waste  intermediat*  nis  aaA 

delivery  of  possession,  §  6632. 
The  same — By  ledem^iioner,  §  6633. 
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WASTE— rOEMS   (Continued). 

Complaint   by   remainderman — For  forfeiture   and   eviction   on   account   of 

waste,  §  6634.  y 

Answer — Denial  of  waste,  §  6635. 

WATCHMAKER. 
Form  of  complaint  against,  on  watches  left  for  repair,  §§  4326,  4327. 

WATERS  AND  WATEECOUESES. 

Adverse  possession  of,  §  6418. 

Appropriation  of  water,  issue  of  fact,  §  1127. 

Averment  of  quantity,  §  4381. 

Ditch,  as  nuisance,  §  4386. 

Ditch  company,  partnership,  §  3755.  ' 

Ditch,  construction  of,  §  4288. 

Diversion  enjoined,  §§  2903-2913. 

Diversion,  when  nuisance,  §§4374-4376. 

Of  stream,  rights  to,  §§  4383-4387. 

Overflowing,  complaint  for  damages  from,  §§  4291,  4292. 

Overflowing  land,  damages,  §§  4287-4292, 

Parties  to  water  rights  suit,  §  46. 

Percolating,  diversion  of,  when  enjoined,  §  2911. 

Pollution,  several  liability  for,  §  55. 

Prior  claim  by  appropriation,  §§  4371—4373,  6369. 

Eight  by  appropriation,  §§  4371-4373. 

Eight,  by  prescription,  §§4378-4387. 

Water  rights,  partition  of,  §  6152. 

WATERS  AND   WATEECOUESE&— FORMS. 
Diversion  enjoining,  §  3051. 

Flowing  from  roof  onto  plaintiffs  land,  complaint,  §  4319. 
Flowing  onto   plaintiff's  premises,   complaints   for,  §§  4319-4322. 
Pollution  of  as  nuisance,  complaint  for,  §  4420. 
Eight  to  use  pleaded  in  defense  of  nuisance,  §  4437. 

WAYS. 

And  streets  set  off — ^Partition,  §  6135. 
Or  franchises,  §  7024. 

WHAEFS. 
Building  of  enjoined,  §  2899. 
Wharfingers,  liability   of,  §  3169. 

WHAEFS— FORMS. 
Enjoining  erection   of.  I  3053. 

WIDOW. 
Suing  for  death  of  husband,  §  4199. 
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WIDOW— FORMS. 
Complaint  bj  on  insurance  policy,  §  3590. 

WIFE. 
See  Husband  and  Wife. 
As  trustee  of  husband,  §  3573. 

Debts  of,  her  property  and  community  property  both  liable  for,  |  3545- 
Debts  of,  property  liable,  §  3556. 
Earnings  are  common  property,  §§  3544,  3545, 
Joined  as  party  in  partition,  when,  §  6141. 
Personal  liability  of,  §  3549. 
Privileged  communications  of,  §  1206. 
Property  of  before  marriage,  liability  for  debts,  §  3557. 
Sale  by,  fraudulent,  §  6869. 
Separate   estate  of,  what  is,  §  3566. 
Separate  estate,  suits  for  benefit  of,  §  3551. 
Separate  property  of,  presumptions   as  to,  §  3560. 
Services  of  before  marriage,  husband  joined,  in  action  for,  §  3567. 
Torts   of,   liability  for,  §  3543. 
When  may  defend  for  husband,  §  3574. 
When  may  sue  alone,  §  3569. 

WIFE— FORMS. 
As  defendant  in  divorce,  afiidavit  for  suit  money,  §  3703. 
As  surety  only  for  husband,  allegation  of,  §  3591. 
Complaint  by  on  insurance  policy,  §  4802. 
Complaint  for  alienating  affections  of,  §  4041. 

WILLFUL  NEGLECT. 
See  Negligence. 

WILLFULNESS. 
Not  necessary  in  risiple  assault  and  battery,  §  3796. 


WILLS.  S 


Contest,  demurrer  in,  §  359. 
Legacy  charge  on  land,  parties  defendant  in  action  on,  §  49. 
Probate  of  will,  averment  of,  §  353. 
Probate  of  will,  demurrer  to  petition,  §  359. 

Unprobated,  is  not  written  instrument  requiring  denial  in  T«rifled  plea^ 
ing,  S  156. 

WITHDRAWAL. 
Of  reply,  §  761. 

WITH   FORCE   AND   ARMSb 
Trespass,  §  6567. 

WITNESSEa 
Absence  as  ground  for  continuance,  §  1140i. 
Child  as,  §  1212. 
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WITNESSES  (Continuea). 

Cross-examination  of,  §  1217. 

Disobedience  of,  as  contempt,  §§  2433,  2434. 

Impeachment  of,  §§  1216,  1225. 

Limiting  number   of,  §  1229. 

Must  be  competent  when  deposition  is  taken,  §  2230. 

Party   to  action   may  be,  §  1213. 

Privilege  not  to  answer,  when,  §  1210. 

Recalling,  §  1227. 

Refreshing  memory  of,  §  1230. 

Refusing  to  answer,  damages  for,  allegations  of,  §  503L 

Religious  belief   of,  §  1215. 

Subpoena  for  deposition,  §§  2242-2244. 

Summoning  in  supplementary  proceeding,  §  2129. 

Surviving  partner  as,  §  1214. 

When  party  not  bound  by  statements  of,  §  1226. 

Who  may  be,  S  1211. 

WITNESSES— FORMS. 
Complaint  against  for  disobeying  subpoena,  §  5036. 
Commitment  for  refusal  to  testify,  §  2442. 
Contempt  of  for  disobedience  of  subpoena  to  give  deposition,  §  2240. 

WORDS. 

Imputing  disgrace,  slanderous,  §  3953. 
Libelous,  ambiguous,  §§  3932,  3933. 
Slanderous,  §§  3952,  3953. 
Slanderous  per  se,  §  3954. 

WORK  AND  LABOR. 

Se©,  also.  Assumpsit;   Quantum  Meruit;   Servieei. 
Actions  on,  §§  5147-5177, 

Joinder  of  quantum  meruit  and  action  on  contract,  §  198. 
Joinder  of  quantum  meruit  with  count  on  specialty,  §  208. 
Work  done  by  substitute,  effect  of,  §  5654. 

WORK  AND  LABOR^FORMS. 
Workmanship  defective,  complaint  for  damages,  §  5661. 

WRITS. 

See  name  of   writ  sought. 
Assistance   when   issued,  §§  2084^2089. 
Attachment.     See  Attachment. 
Attachment,   return  of,   time,    contents,    amendment,    and    conclusiveness, 

§§  2681-2684. 
Averment  of,  on  officer's  bond,  §  3408. 
Certiorari,  §  2009. 
Certiorari,  return  of,  §§  2011,  2012. 


4352  INDEX. 

WRITS   (Continued). 

Error  or  appeal,  §  1681. 

Error,  time  for  prosecuting,  §  1669, 

Error  to  the  supreme  court  of  the  United  Statee,  S§  1667-1671. 

Execution.     See  Execution, 

Habeas  corpus.     See  Habeas  Corpus, 

Indorsement  on  need  not  be  set  out,  §  3437. 

Injunction,  §  2848. 

Injunction,  service  of,  §  2979. 

Injunction,  violation  of  and  punishment,  §§  3004-3006. 

Mandate,  §§  7065,  7071. 

Mandate,  disobeying,  contempt,  §§  7095,  7104. 

Mandate,  service  of,  §  7098, 

Mandate  as  to  form,  §  7094, 

Possession,  ejectment,  §  6432. 

Prohibition,  §§  7117-7133, 

Prohibition,  service  of,  §  7131. 

Replevin.     See  Claim  and  Delivery. 

Eeview,  or  certiorari,  §§  1993-2016. 

Service  of,  abuse  in,  enjoined,  §  2971. 

WEITS— FORMS. 

Assistance,  notice  of  motion  for,  §  2105. 

Assistance,  order  for,  §  2106. 

Assistance,  petition  for,  §  2104. 

Attachment,  §  2800. 

Attachment,  certificate  of  return  on,  §§  2802,  2803. 

Error,  bond  on,  §  1674a. 

Error,  from  United  States  supreme  court,  §  1674b. 

Error,  order  allowing,  §  1674. 

Error,  petition  for,  §  1672. 

Habeas  corpus,  §  2404. 

Injunction,  §  3029. 

Possession,  forms  for,  §§  2103,  2106a, 

Possession,  in  ejectment,  §  6452. 

Prohibition,  absolute,  §  7139. 

Prohibition,  alternative,  §  7136. 

Prohibition,  peremptory,  §  71-37. 

Restitution,  of  premises,  §  6532. 

Review,  petition  for,  §  2020. 

WBITTEN  CONTRACTS. 

See  Contracts. 
Allegation  of,  no  bar  to  proof  of  being  verbal,  §  5720. 
As  evidence,  §  1221. 
Converted,  description  of,  §  4086. 
Denial,  verification  of,  §  156. 
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WRITTEN    CONTEACTS    (Continued). 

Implied,  §  5257. 

Waived  through  fraud,  §  6855. 

WEITTEN   CONTRACTS— FOBMS. 

Complaint  on,  §  5263. 

WRITTEN  INSTRUCTIONS. 

To  jury, §  1237a. 

Written  pleadings,  §  152.    See  Pleadings. 

WRITINGa 

As  evidence,  §  1221. 

How  proved,  §  5254. 

How  denied,  §  156. 

Import  a  seal,  §  5260. 

Writing  mutilated,  effect  of,  §  5259. 

Refreshing  memory  of  witness  from,  §  1230. 

WRONGFUL  ARREST. 
Instances  of,  §  2481. 

WRONGFUL  ATTACHMENT. 
Action   for,   parties,   pleading   and   evidence,  §§  2745-2750 

WRONGFUL  DETENTION   OF   CHATTELS, 

See  Trover  and  Conversion. 

WRONGFUL  INJUNCTION. 

See  Injunction. 

WRONGFUL  TAKING  OF  CHATTELS, 

See  Trover  and  Conversion. 

WRONGS. 

See  Negligence;   Torts. 
Remedy  for,  i  1. 

YOUTHFUL  EMPLOYEES. 
gee  Master  and  ServaaL 
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